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INTRODUCTION
Taxation law generally regulates the how the income of individuals and companies are

being taxed for public use.

Our discussion in this semester will focus on tgxpowers and how they are distributed among the
tiers of the governments. We will discuss the tHgraes and their punishments including the duties

and obligations imposed by governments as welkxetion of companies’ income.

Course Learning Outcomes

At the end of the study in this unit, you should be able to

1) Understand the term ‘taxing power’
2) Discuss how taxing powers are shared among tiers of the governments
3) Explain tax offences and their penalties

WORKING THROUGH THIS COURSE

To complete this course, you are advised to read the study units, recommended books,
relevantcases and other materials provided by NOUN. Each unit contains a Self-
Assessment Exercise, and at points in the course you are required to submit
assignments for assessment purposes. Atthe end of the course there is a final
examination. The course should take you about 11 weeks to complete. You will find
all the components of the course listed below. You need to makeout time for each

unit in order to complete the course successfully and on time.

COURSE MATERIALS

The major components of the course are.

a) Course guide.

b)  Study Units.

C) Textbooks

d) Assignment file/Seminar Paper
e) Presentation schedule.
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MODULESAND STUDY UNITS
The discussion in this course is broken down to 15 (fifteen) study units that are broadly

dividedinto SEVEN modules as follows —

MODULE 1 TAXING POWERSIN NIGERIA
Unit 1: Meaning of taxing powers
Unit 2: Analysis of taxing power between the thtiees of government

Unit 3: Freedom of inter-state trade, commercerasttains on taxing powers between the three tiers
of government

MODULE 2: TAX OFFENCES AND PENALTIESIN NIGERIA

Unit 1: Tax offences

Unit 2: Sanctions against tax Evasion and tax auad in Nigeria

MODULE 3: DUTIESAND OBLIGATIONSIMPOSED BY GOVERNMENT
Unit 1: Stamp duties

Unit 2: Other duties and obligations

MODULE 4: TAXATION OF COMPANIESINCOME TAX IN NIGERIA
Unit 1: The administration and chargeability of quany income tax

Unit 2: Company income tax exemption and RELIEFS.

MODULE 5: Taxation of Capital Gainsin Nigeria

Unit 1: The administration and chargeability of itajpgains Tax

Unit 2: Capital gains tax exemptions and reliefs.

MODULE 6: PETROLEUM PROFIT TAX IN NIGERIA

Unit 1: Administration of petroleum profit tax inigéria

Unit 2: Petroleum profit tax reliefs and exempson

MODULE 7: VALUE ADDED TAX IN NIGERIA

Unit 1: The administration of value added Tax ig&tia

Unit 2: Value added tax chargeability.
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All these Units are demanding. They also deal with basic principles and values, which
merit your attention and thought. Tackle them in separate study periods. You may

require several hours for each.

We suggest that the Modules be studied one after the other, since they are linked by a
commontheme. You will gain more from them if you have first carried out work on the
law of sea.You will then have a clearer picture into which to paint these topics.

Subsequent units are written on the assumption that you have completed previous units.

Each study unit consists of one week’s work and includes specific Learning Outcomes,
directions for study, reading materials and Self-Assessment Exercises (SAE). Together,
these exercises will assist you in achieving the stated Learning Outcomes of the individual

units andof the course.

REFERENCES/FURTHER READING
Certain books have been recommended in the course. You should read them where so

directedbefore attempting the exercise.

ASSESSMENT

There are two aspects of the assessment of this course, the Tutor Marked Assignments
and a written examination. In doing these assignments you are expected to apply
knowledge acquiredduring the course. The assignments must be submitted to your tutor
for formal assessment in accordance with the deadlines stated in the presentation
schedule and the Assignment file. Thework that you submit to your tutor for assessment

will count for 30% of your total score.

SELF-ASSESSMENT EXERCISES

There is a self-assessment exercise at the end for every unit. You are required to attempt
all theassignments. You will be assessed on all of them, but the best three performances
will be usedfor assessment. The assignments carry 10% each. Extensions will not be

granted after the duedate unless under exceptional circumstances.
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FINAL EXAMINATION AND GRADING

The duration of the final examination for this course is three hours and will carry
70% of the total course grade. The examination will consist of questions, which
reflect the kinds of self- assessment exercises and the tutor marked problems
you have previously encountered. All aspects of the course will be assessed.
You should use the time between completing the last unit and taking the
examination to revise the entire course. You may find it useful to review yourself

assessment exercises and tutor marked assignments before the examination.

COURSE SCORE DISTRIBUTION
The following table lays out how the actual course marking is broken down.

Assessment Marks

Assignments 1-4 (the best three of all th€our assignments. Best three marks of the

assignments submitted) four counts at 30% of course marks.
Final examination 70% of overall course score
Total 100% of course score.

HOW TO GET THE MOST FROM THIS COURSE

In distance learning, the study units replace the lecturer. The advantage is that
you can read and work through the study materials at your pace, and at a time
and place that suits you best. Think of it as reading the lecture instead of
listening to a lecturer. Just as a lecturer might giveyou in-class exercise, you
study units provide exercises for you to do at appropriate times. Each of the
study units follows the same format. The first item is an introduction to the
subjectmatter of the unit and how a particular unit is integrated with other units
and the course as a whole. Next is a set of learning objectives. These objectives
let you know what you should beable to do by the time you have completed the
unit. You should use these objectives to guide your study. When you have
finished the unit, you should go back and check whether you haveachieved the



objectives. If you make a habit of doing this, you will significantly improve your
chances of passing the course.

Self-Assessment Exercises are interspersed throughout the units. Working
through these tests will help you to achieve the objectives of the unit and
prepare you for the assignments and the examination. You should do each Self-
Assessment Exercise as you come to it in the study unit. Examples are given in

the study units. Work through these when you have come to them.

TUTORS AND TUTORIALS

There are 11 hours of tutorials provided in support of this course. You will be
notified of the dates, times and location of the tutorials, together with the name
and phone number of your tutor, as soon as you are allocated a tutorial group.
Your tutor will mark and comment on yourassignments. Keep a close watch on
your progress and on any difficulties you might encounter.Your tutor may help
and provide assistance to you during the course. You must send your Tutor
Marked Assignments to your tutor well before the due date. They will be marked
by your tutorand returned to you as soon as possible.

Please do not hesitate to contact your tutor by telephone or e-mail if:

¢ You do not understand any part of the study unithe assigned readings.

e You have difficulty with the self-assessment exazsi

¢ You have a question or a problem with an assignywétit your tutor’s

comments onan assignment or with the grading @fsaignment.

You should try your best to attend the tutorials. This is the only chance to
have face to face contact with your tutor and ask questions which are
answered instantly. You can raise any problem encountered in the course of
your study. To gain the maximum benefit from course tutorials, prepare a
guestion list before attending them. You will gain a lot from participating
actively.



GENERAL INTRODUCTION/COURSE GUIDE

Under the first semester segment of the acaderogramme referred to as law of taxation |, PUL
806, the basic principles of law of taxation wergcdssed. But in this second semester, law of
taxation Il, PUL 816, we shall consider some of thegor t ax legislation that cover most of the

important aspects of Nigerian revenue laws ad @eact

The synopsis covers subject areas, such as thegtg@awers between the various tiers of
government from the federal to the local governntergls under module 1. Module 2 considered
the tax offences and penalties in Nigeria espgcib# issues of tax evasion and avoidance. Under
Module 3 the duties and obligations of stamp dutiesstoms and excise duties are examined

including the administration of the subject matter.

In module 4 and 5, the taxation of company incomee dnd capital gains tax are discussed
especially on their administration and chargeabitih tax payers in Nigeria. This will give
students more foresight into the Nigerian tax syst€he petroleum profit tax is also considered

in module 6.

Finally, the Value Added Tax which is a very topissue in Nigerian tax administrative system.
Of course, students will be interested in these¢iquaar areas of tax laws. This is discussed in

module 7 respectively. Below are the overall cotg@h the synopsis.



MODULE 1 TAXING POWERS IN NIGERIA

UNIT 1: Meaning and History of Taxing Powers

CONTENTS

1.1  Introduction

1.2  Learning Outcomes

1.3  Meaning and History of Taxing Powers

1.4  Meaning of Taxing Powers

1.5 History of Taxing Powers in Nigeria

1.6  Analysis of Taxing Powers Between the Three TiéiGavernment
1.7 Summary

1.8 References/Further Readings/Web Sources

1.9 Answers to SAEs

1.1 Introduction



This unit discusses the meaning and concept ofgagowers, the history of taxing powers in
Nigeria and the present position of taxing powensiag the three tiers of government in Nigeria:

viz. Federal Government, State Government and doallGovernment.

1.2 Learning Outcomes

By the end of this unit, you will be able to:
I. Understand the term ‘taxing power’
ii. Analyse how these taxing powers are distributedragribe three tiers
of government.

lii. Explain the position of 1999 Constitution of thedEeal Republic of

Nigeria
1.3 Meaning and History of Taxing Powers

1.3.1 Meaning of Taxing Power

Taxing power means the ability of a legal body edstith responsibility of imposing tax liability

on the taxpayers’ income. Usually, it is the Cdnsion that allocates these taxing powers. It is
the power and authority by a tier of governmentripose and collect taxes from the citizenry in
that particular state. Thus, Abiola (2002) posttthaxing power is the power of a level of
government to impose a tax by its own law and pifesconditions for the collection and due

administration of the tax either by its own agencyhat of another level of government.

This power is the ability of government to levy axraise revenue through taxation. The power
is said to have its origin in the implied commow lpowers of government and that such power

“ought to know no bounds than the exigencies ofidgon and the resources of the community.



This power has been variously described as an ioygenecessity of all governments, which
ought not to be restricted by merely legal frictiotnot dependent upon the consent of the

individual taxpayer” (Abiola:2009:44)

The power to tax is the ability or power of any gavment to levy tax or raise revenue through
taxation. The power to tax is conceived as beirfgrent in sovereignty and essential to the
existence of independent government. It is a rigat resides in the government as part of itself
and is co-extensive with that to which it is inatléAnifowose: 2010 185). What we are saying
here is that, tax can only be levied by a recoghgmvernment. Tax exhibit sovereignty and it is

the responsibility of government and not individtaimpose.

(What is taxing power and how is this power shred@amg levels of governmen}?

Such power must be constitutionally derived. Apawer is not a mere power to collect taxes
or levies because such powers is executive or ashmative, but instead a statutory ground to
impose tax. Any imposition and collection of taxside the jurisdiction of tax statute or that is
devoid of the state legislative arm approval igl&ascribed taxing power which to that extent is

null.

Self-Assessment Exercises 1

1. What was the major recommendation of Sir Louis Eldommission on
taxation?

2. Why do you think that the 1999 Constitutions, did do much to improve on
the lot of the states in terms of allocation obfwial sovereignty?




1.4 History of taxing powers in Nigeria

Nigeria operated a Unitary System of Governmenil i®46. With the introduction of the
Richard’s Constitution in 1946, the Regions createde given some measure of administrative
authority and responsibility. However, they wereé aatonomous. They could only legislate on
certain local matters, with the sole power of te@tbeing under the control of the central
government. That was the position until 1955 wher_8uis Chick Commission recommended
that, each of the regional legislatures shouldibergpower to legislate on revenue matters within
their region, was adopted. Consequently, Finanee Was enacted in the Eastern Region. This
was followed by the Western Region Income Tax Lahe aftermath of that decision was the
appointment of Raisman Commission. One of Its texfmeference was a recommendation, which
would amongst other things, secure “that the marinpossible proportion of the income of
regional governments should be in the exclusivegrathose governments to levy and collect”.
The commission’s recommendations were acceptedeantabdied in the 1960 Independence

Constitution.

The 1963 Republican Constitution had two legistatists-current and Exclusive lists, with
provision for resolution in case of inconsistenayelation to matters he Concurrent Legislative
List. If any legislation on of the issues containadhe Concurrent Legislative by Federal or
Central Government conflict with any such legigaticarried out by any of the regional
governments, that legislature is void to the extdrthe inconsistency. During the period of the
military rule between 6 and 1979, there were atathanges in the tent of each list. Export duties
and sales Tax ii cultural produce were abolisheddl, taxes were brought to a uniform level

throughout the country; a standardized personanactax rate was established throughout the



country, thereby removing the state’s power to \ttgy rate. Pools betting, casino and gaming
were also abolished. The consequence of these nesagas the increased dependence of the State

Governments for the revenue on the Federal Govaerntaever 70% in the period 1964- 1979

(Trace the development of taxing power in Nigeria)

The 1979 Constitution brought about certain changeke position of taxing powers in Nigeria.
These changes were retained by the 1999 Constitulioe relevant portions of section 4 of the
1999 Constitution are as follows:

Section 4:

1. The legislative powers of the Federal Republic @feXa shall be vested in the
National Assembly for the Federation which shalhsist of a Senate and a
House of Representatives.

2. The National Assembly shall have power to make lwshe peace, order and
good government of the Federation or any part tiength respect to any
matter Included in the ‘Exclusive Legislative Lssit out in part 1 of the second
schedule to this Constitution.

3. The power of the National Assembly to make lawsglerpeace order and good
government of the Federation with respect to anytendncluded in the
Exclusive Legislative List shall, save as othervpisavided in this Constitution,
be to the exclusion of the Houses of Assembly afest

4. In addition, and without prejudice to the powerafeored by subsection (2) of
this section, the National Assembly shall have pawenake laws with respect
to the following matters, that is to say:

a. any matter in the Concurrent Legislative List satt i the first column of part
Il of the second schedule to this Constitutionte extent prescribed in the
second column Opposite thereto; and

b. any other matter with respect to which it is empegdeto make laws in
accordance with the provisions of this Constitution

5. If any law enacted by the House of Assembly ofat€Sis inconsistent with any
law validly made by the National Assembly, the lawade by the National
Assembly shall prevail and that, other law shall thee extent of the
Inconsistency, be void.



6. The legislative powers of a state of the federasioall be vested in the House
of Assembly of the State.

7. The House of Assembly of a state shall have powengke law for the peace,
order and good government of the State or anytpareof with respect to the
following matters, that is to say:

a. any matter not included in the Exclusive Legislatiust set out in part | of the
second schedule to this Constitution;

b. any matter included in the Concurrent Legislatii& ket out in the first column
of part Il of the second schedule to this Consttuto the extent prescribed in
the second column opposite thereto; and

c. any other matter with respect to which it is empegeto make laws in
accordance with the provisions of this Constitution

The 1979 and 1999 Constitutions, have not done naighprove on the lot of the states in terms
of allocation of financial sovereignty, with thensequence that the Federal Government maintains
its strong position. Thus, under the Exclusive kk&dive List, set out in part | to the second
schedule of the 1999 Constitution, the Federal @Gowent has exclusive jurisdiction on the
following taxes:

1. Item16: Customs and Excise duties

2. Item 25: Export duties

3. Item 36: Revenue from shipping and navigationrdernational waters, inland water ways,
and revenue from Federal ports.

4. Item 37:  Mining rents and royalties

5. Item 58:  Stamp duties

6. Item 59:  Taxation of incomes, profits and calpgains, except as otherwise prescribed by
this Constitution. Under this item the Federal Gawveent has exclusive power to legislate on the
taxation of individuals and companies throughoatwtnole federation.

7. Item 62: Trade and Commerce, and in particular;



trade and commerce between Nigeria and other desnincluding import of commodities
into and export of commodities from Nigeria, anatie and commerce between the states;
establishment of a purchasing authority with poveeacquire for export or sale In world
markets such agricultural produce as may be demdrigy the National Assembly;

inspection of produce to be exported from Nigend the enforcement of grades and standards
of quality in respect of produce so inspected,;

establishment of a body to prescribe and enfoedsirds of goods and commodities offered
for sale;

control of the prices of goods and commodities gietied by the National Assembly as
essential goods or commodities; and

registration of business names:

Iltem 66. Wireless, broadcasting and television otiin broadcasting and television
provided by the government of a state; allocatibwave lengths for wireless, broadcasting

and television transmission.

The Federal Government has exclusive right to leggson all the enumerated subject-matters

from the above items. The implication is that neeotlevel of government apart from the Federal

Government can impose the following:

1)
2)
3)
4)
5)

6)

Excise Duty

Import and Export Duty

Companies Tax or any other type of tax on companies
Petroleum Tax or any other tax relating to mines mmerals
Stamp Duties

Incomes, profits and capital gains taxes



7) Taxes relating to trade anc4 commerce in all msifiaations.

8) Communication and Tele-communication taxes.e.goraad television licence etc.

Now the important question is: Are there situatiomsere the state or local government legislate
and collect taxes on any of thoseemsin the Exclusive Legislative ListThe various states
impose various taxes on companies like capitalgjaax, withholding tax, stamp duties, business
premises registration fees, pools betting, lottgrigaming and casino taxes, economic
development levy, tenement rates and such othestdrdividuals within the various states are

also, required to pay personal income tax, cagaals tax, stamp duties, withholding tax etc.

(How has the 1999 Constitution fared in the allogat of taxing power among levels of

government?).

Certainly, there is duplication of taxes that aaggble by both companies and individuals although
the Constitution provides that the states and Igoaernment council, are to ensure that, the tax
or duty is not levied on the same person by maaa tine state or local government council. The
fact is that the Constitution is silent on the dugtion of taxes payable to the federal and state
governments. The question is whether duplicatiotarés is allowed between federal and state
governments? It is necessary to look at the coantitegislative list to find out.
Itern D — Concurrent Legislative List provides:

“In the exercise of its powers to Impose any taruaty on-

(a) Capital gains, incomes or profits of persofenothan companies

(b) Documents or transactions by way of stamp dutie



The National Assembly may, subject to such cond#tias it may
prescribe, provide that the collection’ of any st&kor duty or the
administration of the law Imposing It, shall berezat out by the
Government of a state or other authority of a state
Where an Act of the National Assembly provides tfog collection of
tax or duty on capital gain, Income or profit o #dministration of any
law by an authority of a state in accordance wp#ragraph 7
hereof, it shall regulate the liability of  persdnssuch tax or duty In
such manner as to ensure that such tax or dugtilevied on the same

person by more than one state”.

Since the Constitution provides that there mustbheotiuplication of taxes on the same person by
more than one state, no such provision is made negpect to taxes between federal government
and state governments then It is safe to assurhi haossible for one person to pay stamp duties
to both federal government and state governmeth®same subject matter or even withholding

tax on Income of individuals from companies.

The provision of the constitution as stated abev relates to the power to tax by the three,leve
of government cannot but create conflict. This Gohis more pronounced in the areas of payment
of stamp city, payment for business premises, d@gveént levy, withholding tax, sharing of value
added tax (VAT) capital gains tax.

It is due to this conflict that the National Assdynbas enacted the Taxes and Levies (Approved
List for Collection) Act, 2004 on the 30th of Seqieer 1998. This Act stipulates the various taxes

and levies that are to be collected by the thexs tf government, in Nigeria.



The Act states thus:

Section 1(1) Notwithstanding anything contained lihe

Constitution of the Federal Republic of Nigeria 29@s amended,

or in any other enactment or law, the Federal Guwent, State ,

Government and Local Government, shall be resptnsibr

collecting the taxes and levies listed in ParBalt Il and Part Il of

the schedule to this Act, respectivel®) The minister of Finance

may, on the advice of the Joil Tax Board arid armdeopublished

In the Gazette, amend the schedule to this Act.
2 (1) Notwithstanding anything contained in the &dation of the Federal Republic of Nigeria
979, as amended, or any other enactment or lawparson, other than” the appropriate tax
authority, shall assess or collect, on behalf efgbvernment, any tax or levy listed in the schedul
to this Act, and members of the Nigeria Police Epihall only be used in accordance with the

provisions of the tax laws.

Parts I, Il, and Il of the schedule to the Taxed kwies Act of 2004’ which are referred to above
state as follows:
PART |
Taxes to be céllectl by the Federal Government
1. Companies income Tax
2. Withholding Tax on companies, residents of the Fad€apital Territory, Abuja and
nonresident individuals
3. Petroleum profits tax.

4. Value Added Tax

10



5. Education Tax

6. Capital Gains Tax on residents of the Federal @aperritory, Abuja, bodies Corporate and
non-resident individuals.

7. Stamp Dutie®n bodies corporate and residents the Federal&@dgitritory, Abuja.

8. personal income Tax in respect of

a. Members of the Armed Forces of the Federation;

b. Members of the Nigeria Police Force;

c. Residents of the Federal Capital Territory, Abajad

d. Staff of the Ministry of Foreign Affairs and nonsident individuals.

PART I
Taxes and levies to be collected by the State Govents.
1. Personal Income Tax in respect of —

a. Pay-As-You-Earn (PAYE); and

b. Direct taxation (Self-assessment).
2. Withholding Tax (individuals only)
3. Capital Gains Tax (individuals only)
4. Stamp Duties on instruments executed by individuals
5. Pools betting and lotteries, gaming and casinostaxe
6. Road taxes
7. Business premises registration fee in respect of

a. Urban areas as defined by each state, maximum of —

i. 10,000 for registration; and

11



8.

9.

ii. 5,000 per annum for renewal of registration; and

b. Rural areas

i. 2,000 for registration; and

ii. 1,000 per annum for renewal of registration.

Development levy (Individuals only) not more thah@® per annum on all taxable Individual.

Naming of street registration fees in the statetahp

10.Right of occupancy fees on lands owned by the $faternment urban areas of the state.

11.Market tae and levies where state finance is irealv

PART Il

Taxes and levies are collected by the Local govenim

1.

2.

8.

9.

Shops and kiosks rates.

Tenement rates

On and off liquor licence fees.

Slaughter slab fees.

Marriage, birth and death registration fees.

Naming of registration fee, excluding any streethm State capital.

Right of occupancy fees on lands in rural areaslueing those collectable by the Federal and
State Governments.

Market taxes ad levies excluding ay market wheaedtnance is involved.

Motor Park levies.

10.Domestic animal licence fees.

11.Bicycle, truck, canoe, wheel barrow and cart fedser than mechanically propelled truck.

12. Cattie tax payable by cattie farmers only.
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13.Merriment and road closure levy.

14.Radio and television licenses fees (other tharoradd television transmitter).

15.Vehicle radio licence fees (to be imposed by tlwallgovernment of the state in which the car
is registered).

16.Wrong parking charges.

17.Public conveniences, sewage and refuse disposal fee

18. Customary burial ground permit fees.

19. Religious places establishment permit fees.

20. Signboard and advertisement permit fees.

The Taxes and Levies (Approved List for Collectidkgt, 2004 (amended in 2014) makes the

three lists to show which tier of government thdt eollect particular taxes. Power to collect tax

IS not synonymous with power to impose the tax.tihd same time, the fact that an arm of

government has power to collect or impose a pdatidiax, does not make him a beneficiary of

the said tax. For instance, it is the state govemtrthat collects personal income taxes, Pay-As-

You-Earn taxes and direct taxation (self-assessnuewer part Il of the schedule to the Taxes and

Levies Act, while it is the Federal Government tigh the National Assembly that imposes this

tax under item. 59 of Exclusive Legislative Listgain, it is the Federal Government that collects

the Value Added Tax through the State VAT offices the benefits of the respective State

Governments. The Federal Government only deduatsngtrative costs of collection of the

Value Added Tax. The Federal Government is allowedmpose personal Income taxes on

individuals so as to ensure uniformity from Stat&tate.
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In the taxing powers found in the Exclusive Ledisk .1st and Concurrent Legislative List, the
main areas of conflict are as follows:
a. Stamp Duty

Item 58 in the Exclusive Legislative List is oasip duties. Equally, under Item D No. 7
(b) of the Concurrent legislative List, states Haegpower “to impose any x or duty on documents
or transactions by way of tamp duties”.

From the wording of these items on the Exclusiegitlative List and the Concurrent
Legislative List, acre is no distinction betweegs ffower to impose taxes on stamp duties vested
on the Federal government and that vested on thie &overnment. This situation has caused
untold hardship to tax payei®Vhat is ‘duty’ in relation to tax?).

If a company borrows money from a bank by singaperty of one of the directors, he
may pay stamp duty to the state for a tripartigalanortgage, perceiving that the land used is
within the state. They and may reject such stantp aad refer the borrower to the federal stamp
duty office because an incorporated company ishwaeb If he pays again to federal stamp duties
office for stamping, he may not key get a refurahfrthe state government. This becomes double
taxation payment. If on the other side e first giatihe document at the federal stamp duties office
and goes to state land registry to register thesaetion, some states have the effrontery to fuse

registration on the grounds that the document gstjon was not stamped in their state.

On the payment of stamp duty on each leaf in awhdxpok, the duty is payable to the Federal

Government because it is the bank concerned tfeattedl the payment to the Federal Government

when, in actual fact, it is the individual custosénat really pays the stamp duty. It is not proper

14



for an individual that lives within a state to pstamp duty on his cheque book to the Federal

Government. This offends paragraph 4 part ii, Saleetb the Taxes and Levies Act.

The Taxes and Levies Act attempted to lay the igsueest by specifying that the Federal
Government, should collect “stamp duties On corgond residents of the Federal Capital
Territory, Abuja” and the State should collect gpamuties on instruments executed by
individuals”. These provisions of the Taxes andies\Act are in respect of collection and not
imposition. The words used in Concurrent Legiskaave to “impose any tax or duty on documents

or transactions by way of stamp duties”. Theremareestrictions imposed there.

(What is stamp duty and how is it differentiatecbfn other forms of duty?).

b. Development Levy

The Taxes and Levies Act, in paragraph 8 of pait the schedule, grants to the states, the right
to collect development levy (from individuals only) not more than N100 per annum. There is
no provision or constitutional excuse for the gate demand from companies any form of
development levy or the other. In paragraph 1, Rafrthe schedule to the Taxes and Levies Act,
it is specifically provided that it is the Fede@bvernment that should collect company income
tax. If after paying company taxes, to the fed&alernment and the States insist on collecting

development Levies from the companies, it wouldasely amount to double taxation.
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In most states of the Federation, Companies are ipag development levies. In some states, as
much as 5,000.00, is levied as development levg.doubtful any state of Nigeria charges as low
as-N100 per mum as stipulated by the law.

c. Business Premises Registration Levy

1 paragraph 7, Part Il of schedule to Taxes andelséAct, it is provided that the State Government
should collect Business premises registrationriegespect of
a) Urban premises registration fee in respect of
I.  N10,000 for registration; and
ii.  N5,000 per annum for renewal of registration; and
b) Rural areas
i.  N2,000 for registration; and

ii.  N1,000 per annum for renewal of registration.

It is not stated whether the states can collegglevies from companies, but one may assume that
ace the states lack power to tax companies thatave provisions would naturally apply to
individuals. This is against the background thatFlederal government, has based on its powers
to Impose taxes on companies under the Exclusigeslative List, enacted the Company Income
Tax Act, 2004. Unfortunately, this is not the pmsitin practice. In practice, the states insist tha
the companies should pay business premises lewn e local government councils Insist that
companies doing business within their domain, shpaly countless number of taxes and levies,
including development and advert levy for the ggsts of the company. This is after the company

has paid Income tax to the Federal Government utier CITA 2004. This practice is
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unconstitutional and illegal. Any such tax assesgnmeade upon companies is made without
jurisdiction and is therefore, null void and, of aeffect. Such a company is entitled to have the
assessment declared a nullity and therefore si#.asi

d. Power to Impose Value Added Tax

This is a consumption tax that took over the ersteof sales tax. It is currently regulated by the
Value Added Tax Act, of 1993. This tax is colleceg@ach stage of the production and distribution

chain. This type of tax took over the position ales tax.

(State whether or not, the power to impose valudedltax is in the exclusive list).

By virtue of section 4(2) of the 1999 Constitutitim National Assembly has exclusive legislative
powers to make laws with respect to any matterasoetl in the exclusive Legislative List. The
Houses of Assembly of States have no jurisdictmoméke laws on any matters contained in the
list. The National Assembly has powers (not neadgsaxclusive) to make laws with respect to:
a) any matter on the Concurrent Legislative List; and
b) any other matter in respect of which, empoweredake laws in accordance the provisions
of the Constitution.
The scope of the legislative powers of the Hougesssembly of the states is provided in
section 4(7) of Constitution:
The House of Assembly of a state shall have pawetake laws ... with respect to the
following matters, that is to say:
a) any matter not included in the Exclusive Legislathst set out in part 1 of the second

schedule to this Constitution;
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b) any matter included in the concurrent legislatisedet out in the first column of part 1l of
the second schedule to this Constitution to thergxprescribed in the second column
opposite thereto; and

c) any other matter with respect to which empowerethéie laws in accordaneath the

provisions of this Constitution.

It is significant to note that section 4(7) by nesagy implication, vests residual legislative Paver
House of Assembly of the States. This therefor¢ tiira National Assembly cannot make law
residual matters, since its legislative competestimited to those matters on which it is exprgssl
empowered to make laws by the Constitution. Itenobthe Exclusive Legislative List gave the
National Assembly power to legislate on taxatiomebmes, profits and capital gains. It does not
expressly include taxation of consumption. Withpexs to the Concurrent Legislative List, the
only taxation therein is listed as item D (on cdilien of taxes). The scope of the legislative pawver
of the National Assembly, in this respect, is pdewd in paragraphs, seven and eight. In the exercise
of its powers to impose tax or duty on: -
a) capital gains incomes or profits of other than cames; and
b) documents or transactions by way of duties, theoNat Assembly may, subject to such
conditions as it may prescribe, provide that thilection of any such tax or duty or the
administration of the law Imposing it, shall bergzat out by the Government of a state or
other authority of a state.
Where an Act of the National Assembly providestifie collection of tax or duty on capital gains,

Incomes or profit or the administration of any lawan authority of a state’ in accordance with
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paragraph ‘7 hereof, it shall regulate the liapibf persons to such tax or duty in such manner as

to ensure that such tax or ‘duty is not levied loangdame person by more than one state.

The above provisions deal with the powers of theddal Assembly when Imposing tax on capital
gains, incomes,’ or profits of Individuals, or stafduty on documents or transactions, to authorize
the states, or authorities of the states (suclhes$tate Boards of Internal Revenues), to collect
such taxes or duties or administer such laws. Tbeigions also obligate the National Assembly
to ensure that any such laws do not subject thpdgers to double taxation In respect of the same
head of tax (capital gains, incomes or profitsst@mp duty in respect of the same document or
transaction, in more than one state. The provisamasindeed, the entire concurrent legislative list
are on taxation of consumption.

Although there is no express provision in the Ciutsdtn (including the legislative lists)
empowering National Assembly to make laws ImposiAgr, yet item 6 2(a) of the Exclusive
Legislative list, under which the National Assemhbs exclusive power to make laws on trade
and commerce, and in particular, trade and commbeteeen Nigeria and other countries,
including import of commodities into and export @fmmodities from Nigeria, and trade and

commerce between the states...

By virtue of item 68 of the list, the National Assiely also has exclusive powers to make laws,
on matter incidental or supplementary to any mattentioned elsewhere in this list.” The issue,
therefore, turns on whether VAT is an incidentasopplementary matter to, the subject of 62, to
impose VAT? Answer to this questionyigs. The constitutionality of the Sale Tax of stateswa

the subject of two landmark casés.Attorney-General, Ogun State V Aberuagba (19851
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NWLR, Pt 3, 395,the Supreme Court was invited to decide the valioitotherwise of the Sales

Tax Law of Ogun State, which provided in sectioh)3s follows:

A tax to be known as Sales Tax, shall be chargeddordance with the provisions of this law on
all taxable products brought into the state anthersupply of goods and services in any inn not
exempted from the requirement of registration unter law at the rate specified opposite each
class of goods or service in the First schedutéitolaw.
In invalidating this provision, the court held:

Now, section 3(1) of the law imposes sales tayaducts brought into Ogun State ....
Since the sales tax is only chargeable on the ptedurought into Ogun State from another state
or from outside Nigeria, it follows that the taxdgdiscriminating tax directed against Inter-state
or international trade and commerce which are witiie exclusive regulatory power of the
federation under item 61(a) of the amended 199%ftation. Accordingly, | hold so far as the
law purports to impose sales tax on taxable predorciught into the state, it offends the provision
of inter-state or international and commerce andrewenes section 4(3) the Constitution declare

the law to that extent.

The Aberuagba casavas applied ifNigeria Soft Drinks Company Ltd V. Attorney-General
of Lagos State (1982) 2 NWLR, Pt.57, 444 where the Court of Appeal considered the
constitutionality of the STL of Lagos State. Sewasid. of the law provided:

1. As from the commencement of this law a tax to ahleckinafter in this law as “Sales Tax”

be charged in the state subject to and in accoedaitth the provisions of this law on all
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chargeable commodities listed In the first coluroheslule to this law at the rates specified
In second column of the schedule.
2. Every purchaser or consumer of any of the chargeatanmodities listed in the schedule
shall be liable to pay ‘sales tax at the time efplurchase or at the time of consumption.
In declaring the above provisions constitutionadl aistinguishing them from those of
Ogun State, the court held that thalesTax Law of Ogun State was Invalid under section) 3(1
and .3(4)(ii) because according to Bello JSC, thée Sax under the said two subsection is
unconstitutional, null and void because the lawasetl the tax on taxable products brought into
tle state which is a matter of inter — state tradd commerce which Is within the exclusive
legislative power of the Federation.... It has beentended by the appellant that purchas5 made
in Lagos State by persons who are residpt8 of anctiates, for retail or disposition to consumer
in another state is also interference within thevigions of trade and commence per State. The
arguments to my mind, misunderstand the naturehat the Sales Tax is about... If persons from
other states come into Lagos state to buy forlretalisposition to consumers, in another state,
the tax becomes payable just as other people rdsiiéagos state who buy goods for retail or
for consumption must pay the tax. In so far adekg is uniform and not discriminatory it cannot
in my opinion be regarded as interference with cemo@ and trade intersta{®Vith the help of

the law, explain what you understand by ‘sales tax’

The Aberuagba and Nigerian Soft Drinks Company Ltd caseere decided with reference to
sales tax and dealt with the constitutionality tafte laws. It is submitted that it is constitutibna
for the state to enact laws on VAT fif it is notaisninatory and if the law covers only intra state.

The National Assembly can enact VAT laws if it covénterstate or goods from other countries
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into Nigeria and even intra state, since the Natid&ssembly has legislated on VAT, there is valid
legislation on the VAT, and e doctrine o€overing the fieldno state government can legislate
on VAT under section 4(5) of the 1999 Constitutexmd if any state Assembly does so, that

enactment will be void to the extent of inconsistewith the VAT Act.

Self-Assessment Exercise 2

1. What was court position on taxing powers of Stat laocal government to
tax on privately owned property?

1.5 Analysis of taxing Powers between the Three Tieisf Government
The Taxes and Levies (Approved List for Collectida), Cap T 2 LFN, 2004 streamlines and for
the purposes of certainty specifies the taxes ciallde by every tier of Government. Section 1(1)
of the Taxes and Levies Act, 2004 states as follows

“Notwithstanding anything contained in the Conattn of Federal Republic of Nigeria
1999 as amended, or in any other enactment ortke-ederal Government, State Government
and Local Government, shall be responsible forectilhg the Taxes and Levies listed in part 1,
part Il and part 11l of the schedule to this Acspectively”.

Part 1 to the said schedule to the Taxes and &é\ag, lists the taxes to be collected by
the Federal Government as follows:
1. Companies income tax
2. Withholding tax on companies residents of the Fald€apital Territory, Abuja and

nonresident individuals.

3. Petroleum profits tax.
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4. Value added tax.
5. Education tax.
6. Capital gains tax on residents of the Federal @apwrritory, Abuja, bodies Corporate and
non- resident individuals.
7. Stamp duties on bodies corporate and residenteedfeéderal Capital territory Abuja.
8. Personal income tax in respect of: -
a) Members of the Armed Forces of the Federation
b) Members of the Nigeria Police Force
c) Residents of the Federal. Capital Territory, Abajagl .. .
d) Staff of the ministry of Foreign Affairs and nomsident Individual.
Part 1l of the schedule to the Taxes and Levietliats the taxes to be collected by the
State Government as follows:
1. Personal income tax in respect of: -
a. Pay- As- You- Earn (PAYE); and
b. Direct taxation (self- assessment).
2. Withholding tax (individuals only)
3. Capital gains tax (individuals only)
4. Stamp duties on instrument executed by individuals.
5. Pools betting and. lotteries, gaming and casinegax
6. Road taxes.
7. Business premises registration fee in respect of
a. Urban areas as defined by each state, maximum of:

i.  N10,000 for registration; and
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8.

9.

ii.  N5,000 per annum for registration; and

b. Rural areas

I.  N2.000 for registration; and

ii.  N1000 per annum for renewal of registration

Development levy (Individuals only) not more thab® per annum on all taxable individuals.

Naming of street registration fees in the Stateit@ap

10.Right of occupancy fees on land, owned by the Stateban areas of the State.

11. Market taxes and levies where State Finance Idviedo

Part 11l of the schedule to the Taxes and Leviest I&ts the taxes to be collected by the

Local Government as follows:

8.

9.

Shops and Kiosks rates

. Tenement rates

On and off liquor license fees

Slaughter slab fees

Marriage, birth and death registration fees

Naming of street registration fee, excluding amgest in the State capital.

Right of occupancy fee on lands in rural areaslueticg those collectable by the Federal and
State governments.

Market taxes and levies excluding any market wistate Finance is involved.

Motor Park Levies.

10. Domestic animal license fee.

11.Bicycles truck, canoe, wheelbarrow and cart fedsgrahan a mechanical propelled truck.

12. Cattle tax ‘payable by cattle farmers only.
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13.Merriment and road closure levy.

14.Radio and television licence fees (other than radi television transmitter).

15.Vehicle radio license (to be imposed by the localegnment of State in which the car is
registered).

16.Wrong parking charges.

17.Public conveniences, sewage and refuse disposal fee

18. Customary burial ground permit fees.

19.Religious places establishment permit fees.

The Taxes and Levies (Approved List for Collecjiofct is enacted in substantial
conformity with items 16, 25, 36, 39, 58, 59, 62 &6 of the Exclusive Legislative list of the
1999 Constitution which enumerates the taxing pewar the Federal Government; item D
paragraph 7, 8, 9 and 10 of the concurrent legigldist of the 1999 Constitution which set out
the tax matter upon which both the Federal Goventraed State Government can legislate upon;
and schedule 4 of the 1999 Constitution which sefs tax matters upon which the local
government can legislate upon.No tier of governmetllowed to collect taxes which it is not
allowed to collect or should be collected by anotlex of Government pursuant to the Act.

In Knight, Frank & Rutley V.A.G. (Kano State) (1998) 7NWLR Pt. 556, 37the issue was
whether State Governments had concurrent competeribelLocal Government Council to
embark on property assessments designed eventadiyad to rate collections? The Supreme
Court per Wali JSC said: ‘.the power to assess rates on privately Owned houstsements
for the purpose of levying such rate Is within #eclusive statutory power of each Local

Government as conferred on it by section 7(5) G©1Qonstitution and paragraphs 1(b) and (j)
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of the Fourth Schedule of the 1999 Constitutiorwais CJN further said thatOnly Local
Government Councils have the power to assess goaiseron privately owned property”.

In Knight Frank case, the Government of Kano Ssagaed a contract with two firms of
accountants. The agreement was to take retrospeeffect from 1980 and required these
accountants to provide consultancy and trainingises for the evaluation of specified tenements
in and around Kano metropolis for the purpose effthure assessment of rates thereon. Part of
the consultancy fees was paid upfront but aftercthesultants had done part of the work, Kano

State terminated the agreement.

The reasoning of the State Government was thatafisessment/evaluation of tenements for
property rating was a matter exclusively within ftsesdiction of the relevant Local Government
Council. The termination of the contract took plaéer the 1979 Constitution had been subverted
in Nigeria and replaced on 1st January, 1984 willidvly rule.

The trial Judge, Saka Yusuf, concluded that byueirof section 7 (5) and the Fourth
Schedule of the 1979 Constitution along with thevigion of the 1977 Local Government Edict
of Kano State, Edict No 5 of 1977, that it was othlg Local Government authorities that could
execute the sort of contract the State Governmehirnthis case entered.

The Court of Appeal unanimously affirmed the desisand by a majority of four to one, the
Supreme Court upheld the views of the two lowentout held that the functions assigned by the
1979 Constitution to the LGC’s under the Fourth étlthle were functions only they could
exercise. The court thus, held that since ratirdyassessment of private houses or tenements for
the purpose of levying of rates was one of the sachl Government Councils’ functions both in

the Constitution and under Kano State Legislatibat the present agreement by which the State
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Government contracted the services of the two adawyifirms to execute that responsibility was

an exerciselltra virestheir powers. Consequently, it was held unconsoiat, null, void and of

no effect. The court was not moved by the fact thatcontract. had been part performed by both
sides. The court was less impressed by the facs#adion 7 (5) of the 1979 Constitution had long
since been suspended with effect frothJanuary 1984, that is, nearly four years beforacka

State unilaterally determined the contract 8rD@cember, 1987.

(Give a succinct analysis of taxing powers betwelea three tiers of government in Nigeria)

By the Knight Frank decision therefore, the Supré&uoart had legally established the proposition
that there was competence in the Local Governmenn€ll to impose and collect tax under the
1979 (and thus impliedly also, the 1999) Nigeriaon§litution, and that no other tier of
Government could interfere with this power and tiorcof the Local Government Councils found
in section 7(5) of the 1999 Constitution and paapfrl(b) and (j) to the fourth schedule to 1999
Constitution. It is further submitted that anyloé tiers of Government that makes a tax assessment
for a tax it does not have power to collect, cantrn the relevant provisions of the 1999
Constitution and the Taxes and Levies Act, that sieGovernment makes the tax assessment
without jurisdiction and that assessment is naldyand of no effect and the tax payer is entitled
to have the assessment quashed.

1.6 Summary

In conclusion, it can be seen that taxing powernadhe legal constituted authorities with the
mandate to make tax laws for the country. It i® atsportant to have an idea about the taxing

powers in Nigeria from the colonial era to date. &l&® noted that taxing powers had been divided
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between the three tiers of government. Summarig/hewe discussed the meaning and history of
taxing powers in Nigeria. We also considered thesain of taxing powers between the federal,

state and the local government levels.
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1.8 Answers to Self-Assessment Exercise 1

1.In 1955 Sir Louis Chick Commission recommended #wch of the regional legislatures should

be given power to legislate on revenue mattersinvitfieir region, was adopted. Consequently,
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Finance Law was enacted in the Eastern RegionWdssollowed by the Western Region Income

Tax Law.

2. This is because, under the Exclusive Legisldtigg set out in part | to the second schedule
of the 1999 Constitution, the Federal Governmerg &=clusive jurisdiction on many items

including:

a. customs and Excise Duties

b. Export Duties

c. Mining rents and Royalties

d. Revenue from shipping and navigation on Inteonal waters, inland water ways, and revenue
from Federal ports.

e. Taxation of incomes, profits and capital gaiegcept as otherwise prescribed by this

Constitution.

Answers to Self-Assessment 2

1. InKnight, Frank & Rutley V.A.G. (Kano State) (1998) 7NWLR Pt. 556,the Supreme held that
the power to assess rates on privately Owned hausesiements for the purpose of levying
such rate Is within the exclusive statutory powlegach Local Government as conferred on it
by section 7(5) of 1979 Constitution and paragrai{b3 and (j) of the Fourth Schedule of the
1999 Constitution...” Uwais CJN further said that:ni§ Local Government Councils have

the power to assess and impose on privately owresgeepgy”
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UNIT 2: Freedom of Inter-State Trade, Commerce andRestrains On Taxing Powers
Between the Three Tiers of Government

2.1Introduction

Since Nigeria became a Federation in 1954 the igumest sharing taxing powers between the
Federal Government and the States has always b&djexct of tremendous concern t6 all.' This
concern has been particularly heightened by th® Thstitution which has enhanced the Federal’
Government’s taxing power by explicitly placingvithin its exclusive competence the more
important forms of taxation such as customs andsexauties, mining rents and royalties, export
duties, stamp duties, taxation of incomes, prcditel capital gains while leaving the residuary

matters at the disposal of the States.

2.2Learning Outcomes

By the end of this unit, you will be able to:
I.  Understand the need for freedom of trade and cosenarNigerian federal system.
ii.  Analyse the impacts of trade and commerce

iii.  Discuss inter-governmental immunities under ouraavs.

This unit is to understand the need for freedontrafie and commerce in Nigerian federal
system. It is also to make the student know theactgof trade and commerce as well as inter-

governmental immunities under our tax laws.

Self-Assessment Exercises 1

1. List some areas where State governments have tprivgrs.

2. Explain the rationale for commerce clause in anyefal Constitution




2.3 The Need for Freedom of Commerce and Trade i Federal System

The States enjoy taxing power in respect of thieiohg items: taxes on lands and buildings,
taxes on the entry of goods into the State for wondion, use or sale; taxes on the sale or purchase
of goods; taxes on goods and passengers carriedaoyor inland waterways, road tax-vehicle
licences and registration fees; tools, entertairinteenon cinema houses, betting and gambling,
and so on. Although some of these taxes have eot é@ployed by the States to generate revenue
for the execution of their social and economic paogmes, the reality is that the financial
resources available to the Federal Government Fervexceeded those available to the State
Governments. As Professor Nwabueze rightly obse(2e® Nwabueze(1983) Federalism in
Nigeria under Presidential Constitution. Sweet & Maell, London.

While the state governments' sources of independamnue have shrunk, federally-collected
revenue available for sharing has increased coraitie The shrinkage of the States independent
revenue and the increase in the distributable ponsgiderably increased rather than reduced; the
dependence of the States on federally-collectednes beyond what it was before October 1,

1979.

The above position no doubt, has caused tensionarcversy between the Federal Government
and the State Governments. This has been inevitabisidering the increasing expenditure
commitments of the States, the constantly incrgag@mands |upon the. States for schools, roads,
medicare, and. other social services have madecgssary for them, to explore avenues which

can increase their resources. The States havefaherbeen forced to seek every available source
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of revenue and this is evidenced by the fact thaemal States including Lagos, Ogun, Bendel,
Ondo, Cross River, Benue, Kano and Kaduna imposdées $ax and other taxes on commercial

transactions; and properties. It is a mabfeeconomic survival for the States.

(How does freedom of commerce and trade help thenemy in a federal system like Nigeria?)

Thus, because each State has its own regulatoraaimg) authority and revenue needs, it can use
the various forms of taxation not only to raiseenawe but also to perform other functions such as
protecting- producers or sellers from non-resid@mpetitors. For instance, if goods produced in
Lagos states bear sales tax and the same goodsseheto say Benue state are also subject to
sales tax in that state, does this not amountubldmr duplicative taxation of the same commodity
which is inimical to national commerce or to urifieconomy? Or is it proper for a state to tax the
citizens of other states for a licence or privilégecarry on commerce with itself? Does this not
discourage inter-state Commerce? Or can a Staterat¢he whole of a commodity with the object
of preventing it from being sent to other States8uch an action not unconstitutional? Or has a
State the, power to impose taxi on all cattle dnagsthe State boundary?

These are some of the, questions we, shall bedsnnsg hi this chapter. The main thrust of the
chapter is focused on the need to prevent thegitation of the national economy which has the
effect of preventing optimum employment and proaurctif there are no systematic
instrumentalities. Attempts will thus be made iistthapter to find ways and means of reconciling

the conflicting and competing demands of the Staténational interest.
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As will be seen shortly, all federal constitutiar@mtain a commerce clause though with variation
in its content. It therefore becomes necessaryxamae the rationality of this practice that is the
policy of the commerce clause. This cannot be adati®ut appreciating the essence of federalism.
A federal constitution involves distribution of gadal and economic power between the central
and the state governments, each being supremeoaacegn in its own sphere. This distribution
is made on the principles of granting power to ¢eatral government on matters of national
concern or in matters where uniformity of laws tighout the country is considered desirable and
granting powers to the states in matters which eonor can be said to be of essentially local
interest. Looked at in this way, it is correct @y ghat in a federal constitution the central
government and the State face each other as egci@ss a precise constitutional line which

defines their respective jurisdictions.

This at once presents a source of fascinating mapdrtant political and economic problems as
sectional and local interest can grow to an exasrib be inimical to the interests of the nation as
a whole. These problems are bound to arise inrtegcourse between the Central Government
and the states and between the States se.For instance, the officials of a State may feet tha
since they are not accountable to the inhabitaintgsher States, they could mount trade barriers
between the State and those of other States im tod=upply their fiscal needs or promote the
commercial and economic well-being of their citizear they could impose taxes, the burden of
which will fall mainly on residents' of other statall with the consequences of reprisals and trade
wars from the victim States. This will seriouslypair inter-State commerce and trade thereby

harming the national economy as a whole.
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The Courts had a field day on the above issuahdrfollowing casesAttorney-General

Lagos State v Eko Hotels(2017) LPELR-43713(SCJyo Local Government
Council v Akwa Ibom State Government & 1 Or (2020) LPELR 49691,
Attorney-General Rivers State v. Federal Board of mland Revenue Service
FHC/PH/CS/149, 2020 Judgment delivered on 9/8/2821TSKJ Constuces
Internacionals Sociadade Unipessoal LDA v Federaldard of Inland Revenue
FHC/ABJ/TA/11/12, wherethe FHC ordered the Minister of Finance to disbidned

Tax Appeal Tribunal-this decision caused uproar.

To prevent inter-State commerce and trade becoapmgy to undesirable practices and to foster
a feeling of belonging to the same nation thougé fpeople may be living in particular
geographical divisions of the country, each Fedepaktitution either in the commerce clause or
in other provisions guarantees to every citizenfteedom of movement throughout the country
and to reside and settle in any part thereof a$ agethe freedom to trade with any part of the
nation. The idea is that the strength of the natmmbe achieved by minimizing interstate barriers
and frictions and by ensuring as far as is necgssaopen or unified national economy. Thus, in
America the Supreme Court has always said thatadhenerce clause was intended to secure free
trade in the United Statéslemphis Steam Laundry Inc. v Stone (1952) 342 U553

Justice Jackson went as far as stating thatdhmemerce clause in the U.S. Constitution
was, the court's mandate to effect the realisatfaan open economiz949) H.P & SONS Inc. v

Du Mond 336 U.S 53&nd that Suite taxes that stood in the way offrtde national economy
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were invalid regardless of the needs of the Stabtelsof the disruption that Invalidation might

cause their economies.

As for Nigeria, the 1999 'Constitution as amendeals been designed as shown in several
provisions to ensure no discrimination, uniformiesit uniform income tax rates, uniform customs
duties, no preference, free trade on the basicbbgs of the Constitution is therefore to have an
economic system of inter-State trade that allowmdividual and his goods to pass from State to
State without hindrance or molestation. Crucialiéssare yet to receive judicial pronouncement
on the economic objectives of the commerce prowisiothe 1999 Constitution as amended.

The principle that appears to emerge from the abdigcussion is-that the basic
objective of the commerce clause in any Federals@otion is to ensure an open or unified
national economy or free trade by vesting in theefal Government the power to regulate inter-
state commerce. This therefore established anchteade for the inter-state business free of state
and local tax measures. This approached may betetjéo by those who would want the states
to retain their position as separate governmergscesing independent functions in the Federal
system. Such people will therefore see the commemiese as a legalized strangulation of the
states denying them the right to take socio-ecoapreformative regulatory measures for their
progress.

(In what ways have the provisions of the Constituti that guarantee to every citizen, the
freedom of movement throughout the country and &side and settle in any part thereof helped
the economy?).

Secondly, the commerce clause may be attackedeotogical grounds. The emphasis emerging
from judicial elaboration of the commerce clauseiis free competition otherwise known as

Competitive Capitalism and this may not Find favewth the left or radical members of the
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society who may feel less sure of the long-ternetyaih the free trade olaissez-faireapproach

to our economic issues.

Given our own circumstances as a developing cownitigh is supposedly based on social justice

or principles of egalitarianism it may riot be dabile to have an absolute freedom of inter-State
commerce. In other words, it may be necessary @geroto prevent the abuse of the commerce

clause and the emergence of a wholly capitaligesysand its abuses to have some statutory or

judicial limitations on its use.

In the light of the above, die commerce clause khplay this role. It should prevent a situation
where there will be regional or State markets wilithave little or no contact with one another.
Rather it should encourage the emergence of anadtioarket so that any manufacturer producing
goods in any State, say Lagos, knows that suchgjoan be marketed anywhere in the country
and the customer say in Kaduna in the course oédosiomic and life cycle can always get the
best value for his money whenever he goes to tmkataither in terms of the quality of the goods

he purchases or in terms of the price he pay$&mt

2.4 Trade and Commerce in Nigeria

There is no provision in the Nigerian Constitutafr1999 expressly guaranteeing freedom of inter-
state trade and commerce; What we have, instetitqtishe Exclusive Legislative List empowers
the Federation to make laws in respect of trade @dmerce, and in particular; trade and
commerce between Nigeria and other countries imudushport of commodities into and export

of commodities from Nigeria, and trade and comméeteveen the States.

It can thus be seen from the above, that the immpoe of the Commerce Clause in the Nigerian

Constitution lays in the fact that it permits thedEration to deal exclusively with inter -Statelera
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and commerce. It is, however, unclear to what éxiies Federal Government can regulate the
inter-State trade and commerce or how the comnaacse intends to act as a self-executing bar

to State actions incompatible with freedom of tradd commerce.

To get a clue to the above issues one must tusther provisions of the 1999 Constitution which
provides that national integration shall be activehcouraged, whilst discrimination on the
grounds of place of origin, sex, religion, stateg)nic or linguistic association or ties shall be
prohibited. It therefore makes it a duty on thetestior the purposes of promoting national
integration toProvide adequate facilities for and encouragesef mobility of: people, goods
and services throughout: the federation. (See #se of Uyo LGC v Akwa Ibom State Government

supra)

(State the position of the 1999 Constitution in pest of freedom of inter-state trade).

Finally, it requires the -State to "foster a feglof belonging and involvement among the various-
peoples of the Federation that loyalty to the masball override sectional loyalties. The 1999
Constitution guarantees the right of all citizeosrtove freely throughout Nigeria or to reside in
any part of Nigeria, and entitles all citizens teefdom from discrimination and on the basis of a
person’s place of origin, particular community, rethgroup, religion and so on, it will be seen
that the 1999 Constitution as amended, guaranteeddm of inter-state trade and commerce in
Nigeria. In other words, the 1999 Constitution b@ whole has been intended to secure or foster
frere trade among the states of the federationthEtmore, there are several matters (banks,

banking etc, Copyright, Custom and Excise dutiespot Duties, Registered Companies,
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Insurance, Labour including trade unions, mines @&mterals, patents, trade or business names,
post, telegraphs and telephones, etc.) relatingtéo-State trade and commerce which under the
1999 Constitution are under the exclusive legstattompetence of the federation. Thus these
matters strengthen the hands of the Federal Gowenim fostering free trade area throughout

Nigeria.

Self-Assessment Exercise 2

1. Identify the Constitutional provisions that guaeefree trade and commerge
in Nigeria

2. What step (s) had been taken to prevent the ligetlhof a high incidence of
multiple or duplicative taxation due to the intration of sales tax by many
States and what are the difficulties?

2.5 Impact of Freedom of Trade and Commerce on xdaws

The freedom of trade and commerce may be impaydddal measures. For instance, a Sales tax
may be imposed by a State on the sale of a comynonly if it is imported from [another or the
rate of tax imposed on the sale of a commodity,mihgorted, is higher than that imposed on the
sale of the same commodity produced and sold witientaxing State. These are tax measures
that-definitely violate the freedom of commerce easbodied in the 1999 Constitution (as
amended). The commerce clause has not, howeven bsed by the Federation to enact
comprehensiviegislation regulating inter-State trade and conu@en Nigeria.(See A.G River

State v FIRS supra)
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In the past there were no crucial issues that dvoampel the Nigerian judiciary to make
pronouncements on the scope of the commerce cludats ramifications. However, at the
moment with the proliferation: of various - Stadeds in the country, the Court will soon (as it
started in the dying days of the second repubkcgdnfronted with the grave and delicate task of
determining the legislative competence of state éamwents especially in introducing tax
measures to alleviate their economic problems. Whtlsthe complete dearth of judicial decisions
on the commerce clause in Nigeria and lack of imaigpn on the part of the federation in the area
of inter-State trade and commerce, Nigerian cahtaild draw inspiration from the experiences
of India which are most valuable and relevant toimigsesolving the conflict between the taxing
powers and revenue needs of the states and th@emgmts of a unified, national economy
characteristic of a federal system. First, India $imilar socio-economic conditions. Secondly, to
foster free flow of inter-State trade and commetweughout the territory of India, the Indian
commerce clause is in a simple, precise and yefpsimensive language. It has for example
expressly provided for limitations on the freedoic@mmerce to accommodate regional interests
while at the same making it possible for the Cédri@@ernment to intervene in times of crisis. On
the basis of these general principles, the Supf@ouet of India then lays down certain conditions

which tax measures must satisfy to be valid.

(What is the relation between Freedom of Trade addmmerce, and tax laws?)

What we need today is a provision in the Constituin terms which prohibit the imposition of
restrictions upon inter-State trade. The Constitushould however-make it clear that without
prejudice to the above, necessary restrictions beaymposed in the interest of defence, peace,
safety, public order, public morality, public héa#ind for the purpose of providing, maintaining
or securing supplies and services necessary tidfé¢hef the Community, with these provisions in
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our Constitution, the rights of the individual tade inter-State will be protected. In some States
today, measures are sometimes introduced which taveffect of restricting a trader in his inter-
State activities like discriminatory levies forieeince to do business in some Suites. The Federal,
Government too interferes with the freedom of como@eFor instance, there are countless custom
check points on major roads in the country intenfgpmith the free flow of inter-State trade and
commerce. Many states in the country had introdgedes tax. There was therefore the likelihood

of a high incidence of multiple or duplicative t&ga.

One of the solutions to this problem was to proratdg Central Sales Tax Law that would allocate
the income of, an inter-State business among theraeStates ha which it did business. This was
done with the promulgation of the Sales Tax Dettee 7 of 1986. The problem, however, with
this approach was that a rational apportionmemmdita was very difficult to devise and even
where one was devised it, could lead to diversesaweable interpretations by the States. It may,
be necessary in order to overcome this problenate la Federal Administrative Agency which,
could collect and distribute the State revenuesame agreeable statutory formula Such an
agency may also promulgate rules and regulationsifplementing; the statutory provisions. This
has now led the federal Government to promulgaeddue Added Tax Decree No 102 of 1993

now VATA, 2004 thereby, replacing the Sales Tax Law

Our Courts are now silent on the problems of il8tate trade and commerce because crucial issues
have not as yet demanded solution. The Court wiihdely be faced in future with such issues
as whether a particular tax law falls within sonagtigular power of a particular legislative body
as there is bound to be a temptation on the paanoimpecunious State legislature to enact

"colourable" legislation, that is, to give a taxeomame when in fact it is something else. When
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such issues arise, and very soon they will, ourtsomo doubt will benefit from the relevant

precedents and general principles laid down hirgthesdictions

2.6 Inter-Governmental Immunities
(Can a government be taxed by the agent of anotp@vernment?)The question that arises with
regard to taxation is whether Federal Governmesttumentalities and agents can be taxed by the
States and vice versa. This question has assumegimoortance as both the Federal Government
and the States have the power to carry on busiiéss. apart from enterprises carried on by the
Federal and State agencies and contractors, ther&avernment operated undertakinge-
transportation, communication and other publidtytdervices. In some cases, there are businesses
enterprises carried on by me Government to theusiant of private competition. The- Federal
and State Governments through their agents alsdaowiis and earn rents and royalties from them.
(A.G Rivers State v FIRS supra)
The question posed above has not arisen in thistgoyet, but if it does the court should decide
the issue by an examination of; the provisionsh& Constitution. That Constitution confers
specific enumerated powers on the Federal Goverieaning the residue to the States. In doing
this, sight should not be lost of useful experiesnafother jurisdictions, in particular the Amemca
doctrine of immunity of instrumentalities. The sanmnsiderations should apply to State Instru-
mentalities that may engage in similar activities.

We have seen above the problems associated witidavis-a-visinter-State Commerce
and Government instrumentalities. These probleme mot yet demanded urgent solutions in
Nigeria. Fortunately for us, most of the matureddtal systems have a lot of experience in this

area. We have tried to provide some guiding' ppilesi which our law makers and our Courts may
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follow when called upon to provide solutions to theblems of inter-State Commerce and

Government instrumentalities for the purposes xdtian.

Under the federal system of government, freedomaafe and commerce is very significant due
to its impacts on our tax laws. Hence, it is impattthat it should be inserted in tGeundnorm-
the Constitution. This will give all the citizensd all taxpayers the sense of belonging to the

country Nigeria.
2.7 Summary

We are able to discuss the need for trade and cocenstauses in our Constitution. We also saw
the impacts of trade and commerce on our tax [@Wmt is more the issue of inter-governmental

immunities as it affects trade and commerce walys@a and discussed respectively.
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2.0 Answers to Self-Assessment Exercise 1

1. The States enjoy taxing power in respect of théiovahg items: taxes on lands and
buildings, taxes on the entry of goods into theeSkar consumption, use or sale; taxes on the sale
or purchase of goods; taxes on goods and passecayeied by road or inland waterways, road
tax-vehicle licences and registration fees; toetgertainment tax on cinema houses, betting and

gambling, and so on.

2. The reason behind commerce clause in Federal tatrwsti is to prevent inter-State
commerce and trade becoming a prey to undesirabtgiges and to foster a feeling of belonging
to the same nation though the people may be liinngarticular geographical divisions of the
country, each Federal constitution either in thecerce clause or in other provisions guarantees
to every citizen the freedom of movement throughibatcountry and to reside and settle in any
part thereof as well as the freedom to trade withgart of the nation. The idea is that the striengt
of the nation can be achieved by minimizing inttesbarriers and frictions and by ensuring as far

as is necessary an open or unified national economy

Answers to Self-Assessment 2

1. This can be seen under Chapter Il the Constitupothering on the Fundamental

Objectives and Directive Principles of State Palicy

2. One of the solutions to this problem was to proratdga Central Sales Tax Law that
would allocate the income of, an inter-State bussraanong the several States ha which
it did business. This was done with the promulgatibthe Sales Tax Decree No. 7 of
1986. The problem, however, with this approach thas$ a rational apportionment,
formula was very difficult to devise and even wherne was devised it, could lead to
diverse, reasonable interpretations by the States
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MODULE 2: TAX OFFENCES AND PENALTIES IN NIGERIA

Unit 1: Tax Offences and Penalties

Contents
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1.7  Tutor-marked assignments
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1.1 Introduction

Developing countries such as Nigeria have a fundémhéeething problem of Tax Evasion and
tax avoidance. It is more acute with private bussneoncerns, limited liability companies and
some private individuals. As for salaried workéing, pay-as-you earn. system of taxation tends to
ameliorate the incidence of tax evasion and taxdavwe to a limited extend. The tendency of
some corrupt and inept tax officials do not helgtera much as some of them connive with tax
defaulters to perpetrate tax evasion and tax amc&aechniques. In Nigeria, there are weak or
inefficient and defective legislations against taxasion and tax avoidance. Regrettably,
inadequate machineries as well as lack of skilspenel in the tax administrative bodies and
authorities makes it difficult to control tax evasiand avoidance. This study will highlight some

of these tax legislations on the subject matten wiview to ascertaining the causal effect of anti-

44



tax evasion and tax avoidance legislations in NégeAT the end, a laudable solution may be

proffered to help in reducing the causes and prolgiétax evasion and tax avoidance in Nigeria.

1.2 Learning Outcomes

By the end of this unit, you will be able to:

I. Explain what is tax evasion, and
ii. Discuss tax avoidance as major tax offencesigeria

lii.  Distinguish the two terminologies perfectly.

1.3 Meaning of Tax Evasion and Tax Avoidance

Nigerian tax laws do not define the above termspgBy put, tax evasion can be defined to mean
the refusal to pay tax. It could also mean fraudusnd illegal means of limiting a person’s tax
liability such as making false returns or refusgbay tax at the right time. This actually consétu

a serious breach of tax law. It is seen as an irah@ord disrespectful practice not to pay tax.

Tax avoidance on the other hand is a dubious afti/aneans employed by a tax defaulter through
the manipulation of taxing provisions so as to wedhis tax liabilities. It was held in the case of
IRC V. FISHER'S EXECUTOR (1920) A. C 395hat tax avoidance is not a bad activity or
repugnant, but it can be sure to be a clear legrhliction. ( See TSKJ Constuces Internacionale

Sociadade Unipessoal LDA v FIRS FHC/ABJ/TA/11/12

It is most respectfully submitted that no mattewhany attempt to dodge the payment of tax

should be shunned as it constitutes a repreherslolduct which reduces government sources of
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revenue. Hence, it should not be seen as a gatdlatin all ramifications. This seems to be the

view of the court in the case bATILLA V. I.LRC. (1943) A.C 377

Self-Assessment Exercises 1

1. Explain the term, ‘tax avoidance’

2. How does the above diver from tax evasion?

a. Tax avoidance

The court seems to have two views in relation xaataidance. One view takes neutral stand that
there is nothing evil or wrong in tax avoidanceesoks. For instance, Lord Summer stated in the
Case ofRCV. FISHER'S EXECUTORS (Supra}hat:
“... the highest authorities have always recognidaat the subject is
entitled to so arrange his affairs as not to atteaes imposed by the Crown
(government), so far as he can do so within the lamd that he may
legitimately claim advantage of any express termsnay legitimately
claim advantage of any express terms or of anysians that he can find
in his favour in taxing acts. It may be a questimhether these
considerations of justice and public policy appdyally to the law strictly
controlled by statute, in any case where it hagterest in either payment

of or escape from a tax that is now levied upon it.
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The facts of the case involve a limited liabiligropany with large undistributed profits which has
resolved to capitalised part of those profits amdlistribute thenprorata among its ordinary
shareholders as a bonus in the form of 5% debestaok. The whole aim being to prevent the
shareholders from paying super tax on the bonwsastheld that the bonus paid in the debenture

stock was not income in the hands of the sharer®lal®d was therefore not liable to super tax.

It appears the ruling of the court in favour of thefendants was sentimental and pathetic owing
to the fact that it happened after tiéwlorld war. Hence, nothing was seen as blamewasthy
illegal to avoid tax. One can have argued thathibiding could have been different if a similar
case should come upon in this'Zentury. It will be foolhardy to say, for examptleat a Nigerian
court can deliver the same decision in a case legt\WweB.I.R. and a multinational corporation with
a similar fact as the case above. As stated altoeee are two views as regards tax avoidance by
the Courts. The case 8iYRESHIRE PULLMAN MOTOR SERVICES & D.M. RITCHIE V.

.R.C. (14 T.C 754ollows FISHER'S case. (SUPRA)

These rulings clearly show that the judges in tleeses did not value the importance of taxation
as an effective weapon for revenue mobilization@whomic growth of a nation. They also seem
to loose sense on the issue of equitable burdexation and uniformity of taxable persons having
the same income. Indeed, judges now have a re-thynkhying away from pre-war judicial

neutrality in cases involving tax avoidance. Tawridance is seen as evil that must be nipped in

the bud. As Viscount Simon L.C. saidUATTILLA V. IRC. (Supra) that:

. In attempting to devise methods of dispositidnirecome by
those who were prepared to adopt them might eieypenefits of

residence in this country while receiving the ealewnt of such
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income without sharing the appropriate burden di®rtaxation...

those who adopt them are entitle to do so:- no dthdi they are
within their legal rights, but that is no reasonywiheir effects
should be regarded as a commendable exercise exfuity or as a

discharge of the duties of a good citizenship...”

Sir Wilfred Greene M.R. Sarcastically stated @RD HOWARD V. IRC. (1942) 1 K.B

389 that:

“...For years a battle of Manoeuvre has been wagéddan the
legislature and those who are minded to throw titddn of taxation
off their shoulders on to those of their fellow gdbs. In that battle,
the legislature has often been worsted by the slatermination and
resourcefulness of its opponent of whom the preappellant has
not been the least successful... the legislaturel&gsmined to put
an end to the struggle by imposing the severegpteoflties. It

scarcely lies in the mouth of the taxpayers, wrayglwith fire to

complain of burnt fingers.”

It is therefore very encouraging that judges ang ready to not only regard tax avoidance as evil,
but proceed to pass decisions and make laws thjadghal precedent against tax avoidance. Tax

legislation is not there simply to collect revenilere are social and economic overtones that mark

it.
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The second view on tax avoidance is those thatdensax avoidance as necessary phenomenon.
Some of those judges said tax avoidance is not ralnssue and should not be stigmatised as
undesirable practice by the courts. This seem® tthé holding of the courts in the caseldd.
HARRISON WATFORD LTD. V. GRIFFITHS. (1961) 40 T.C20 where Lord Justice Up John
did not see anything wrong with dividend strippitngnsaction.t is unfortunate to think that
sanctioning tax avoidance devices on the pretekitefligent tax planning is a bad omen. There
iS no way a tax payer should have the right tordatee what amount of his income should be
taxed, because, such proposition violates the Ipagiciple of tax law.

The above two views on tax avoidance has been takdnmoted. What should be considered
seriously is that taxation generally is arbitrdfygovernment is to guarantee free employment,
social and economic stability, then tax avoidamtemes should be seen as a social evil that must
be legislated against. It is therefore notewortiat judges nowadays are ready to deal seriously
with any tax avoidance schemes. It is worthwhiledosider tax avoidance measures under the

Nigerian Tax Law.

Some tax legislation has been made to check tag@wvee by taxable persons. For instance, schedplaragraph 1
of Personal Income Tax Act, 2004 provided for setént schemes and trusts directed against avdiaingection

2 (5) of the Act also made provisions against tee af family income to escape tax. It counteratitaurdficial
transactions meant to escape tax. These Provialeasnade provisions that will dictate certain s@ssncome for
tax purpose which otherwise should not be subjetebo These tax avoidance measures in the legisiamentioned
above are not fool proof since most self-employedspns, Doctors, Lawyers, accountants, tradersegors,
contractors, to mention but few use several teclesdo escape from their tax liabilities. Casedés® made attempt
to check the activities of tax avoidan@EBIR V NASR) 1961 ALLNLR 408In addition, the Companies Income Tax

Act, 2004 has devices provisions aimed againshvaidance; even though not fool proof.
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For instance, the structure of most limited lidgpilCompanies can easily be utilized to give
a person or group of Persons the control or enjoymkincome without legally being the owner.
These usually reduce their liability to pay higkeraf taxes and sometimes avoid paying the Tax.
In this vain S.17 (1) C.I.T.A, 2004 was promulgateaover all companies in few hands. Hence,
where a Nigerian Company is under the controld br less persons and refused to distribute to
its shareholders’ dividends, or profits made in ahyts accounting period so as to reduce its tax
burden the Federal Board of Inland Revenue is pdhito treat such profits or dividend as
distributed to the shareholders so long it doesffett the company’s business. This qualification
is applied in order to allow companies who wishdavelop and expand by using the profits so
made in the accounting years. If not companiesdchalve been stultified from growth and

expansion by the provision of section 17(2), CI2A04.

As for multinational and transnational corporatiotieey adopt transfer prices which are not at
arm’s length prices in order to minimise tax. Mokthese multinational Corporations deals with
sale of goods, provision of services, licensingatents, granting of loans, and equipment leasing
etc. By these kinds of business, the multinati@oaporation can easily sale goods to a subsidiary
corporation in a tax haven at lower prices or a&pcompany overpricing its exports to foreign
subsidiaries so that by inflating the cost of prcdar raw materials, a corporation can increase the
margin of profit which will definitely be concealdar tax purposes. This leads to artificially lower
profits and therefore lower tax collections in thging country. The movement of profits from
one company to another distort tax liability whaities room for tax avoidance. To check this, the
Companies and Allied Matters Act, 2004 enjoin alieign Companies doing business in Nigeria
to incorporate as separate and distinct entities ftheir parent companies. But it appears both

1968, 1993 and 2004 Companies legislation createdéparate and distinct persons in law which
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are controlled by the same multinational corporatithis gives them another leeway to engage in
tax evasion and avoidance activities in such tretieas like interest, royalties, chares in action,

contract etc.

Nigerian courts lack judicial dynamism in checkthg activities of the multinational corporations
by not lifting the corporate veils of the subsigiaorporations in Nigeria to find out the real pare
corporations for purpose of tax liabilities. Fostiance, in the case BEISS & CO. (NIG.) LTD.
V. F.B.l.LR. (1976 FRC 7, the question arose as to whether the Federa¢riRevCourt could
disregard the legal entity of Nigeria subsidiary tbe purposes of taxing the profits of the
expatriate parent company which
Were derived in Nigeria, Justice Karibi-Whyte stbtlus:
“... It is in evidence that the appellant was bef?8@ September, 1960 only
an overseas branch of Reiss & Co. (Armsterdam)lowalg upon the
promulgation of the Companies Decree 1968 and mptiance with the
provisions of Part x of that Decree the Nigeriaanazh became incorporated
as a separate legal entity with its own Managinge®@or and Board of
Directors. There is however evidence before me Raiss and Co.
(Amsterdam) still has a controlling shareholdingb6%6 of the shares of the
appellant company ... The separate legal entity @f&gbpellants cannot be
denied .... Respondent (F.B.l.R.) cannot impugn tégall situation

successfully without adducing sufficient evidenaéhte contrary.”

From the above case it can be seen that Nigerdgegilack judicial will unlike the British Judges

to lift the corporate veil in order to distinguighe subsidiary corporations from the parent
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corporations in relation to their legal entitiesr fpurposes of taxation. (ALUMINIUM

INDUSRIES V FBIR (1971) NMLR 339

English judges easily strike down any tax evasimhavoidance devices. For example, in the case
of LITTLE WOOD MAIL ORDER STORES LTD. V. MCGREGOR1961) 45 T.C 536.ord

Dening Said:

“The doctrine laid down in Salmon & Co.(supra) hase watched very
carefully. It has often been supposed to castlaver the personality of a
limited company through which the court cannot $&a4.that is not true.
The courts can and often do draw aside the vedyTan, and often do pull

off the mask. They look to see what really liesibdhi

By the above decision, the court declined to taeatbsidiary of the little woods as an independent

company for tax purpose.

However, recent tax legislation in Nigeria madevsions to tackle the issue of tax avoidance
which Nigerian judges lack the ability to rule effieely upon. For instance, interest is deemed to
be derived from Nigeria if there is liability to yraent of the interest by a Nigerian Company or a
company in Nigeria notwithstanding which form orywhe payment is made of the interest
accrued as is provided in 1990 Company Income Tetx As stated earlier, foreign Companies
uses royalties, management fees, technical assestaes, etc. to transfer profits oversea. S. 61 A
of the repealed Companies Income Tax Act 1961 wadento check this by providing for the
taxation of management fees or royalty when a compays fees or credits such fees to another

company.
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Multinational Corporations in Nigeria employ craffyeans to avoid tax and Nigeria tax authorities
are not equipped enough to control this nefaridguaton. This is partly because the tax authaitie
find it difficult to determine ‘arm’s length’ pricesince there are no variable market substitutes.
What is more, it is difficult to obtain accuratetaldrom foreign or multinational corporations
operating in Nigeria particularly in terms of thpnicing and cosigns since they will not be willing

to give information about their parent company ipggoolicies etc.

So what Nigerian tax authorities can do is to idgmtll these limitations and with the help of the
international economic organs like World Bank, tntgional Monetary Fund, ECOWAS etc.
enact new legislations that will tackle negative &&oidance techniques by these multinational

corporations.

(Is tax avoidance lawful at all times?)

All said and noted, it can be said that the redsortax avoidance in Nigeria is more on the
inadequate provisions in the taxing statutes wigisles room to tax avoidance. High tax rate
cannot be reason for tax avoidance in Nigeria bezd&ersonal Income Tax rate and Company
Income Tax are not high in Nigeria. It is therefpredent to overhaul and redraft Nigerian Tax
legislation in order to cover all the lacuna thateg rise to tax avoidance situation under the

Nigerian tax laws.

b. Tax evasion
We earlier defined tax evasion as refusal to paybtaa taxable person. It involves fraudulent
concealment of income that is subject to tax. Afatse entries in books of account or failure to
keep account books amounts to tax evasion. Itkeoavn fact that companies usually declare

losses, whereas in actual fact they amass hugéspvath heavy remunerations and bonuses
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reserved for their directors and shareholders. §lpesfits are not known because they are not
declared. This is pure tax evasion. Any company ahaays declare losses every year supposed
to liquidate. But this is not the case in Nigefi&ey still carry on business unabated this shows
that their declaration of losses are false sucé @mstitutes tax evasion of the highest order. On
the part of a self-employed professionals sucheagyers, Doctors, Accountants, Traders etc. they
falsify their income with a view to evade tax. Thexpensive life style shows that they make much

income which they falsify so as to pay little orta@. This is tax evasion.

It can be argued that in actual reality, it is thel servants who pay tax constantly and regularly
due to the system of Pay-as-you earn (P.A.Y.E.) ®uhetimes the parastatals use to refuse
remitting these taxes to the relevant tax orgdns for the revenue board to ensure that thesestax
are remitted. If not, it can be classified as aapform of tax evasion. What is more almost all
Nigerian Civil Servants are alleged to be marriaith four children to enable them claim married
and children tax reliefs. This is tax evasion beseaitiis not possible to have situation that afil ci
Servants should be married with a given numbehdfien. The problems of tax evasion is not
unconnected with assessment to personal incomef sdf-employed persons, lack of voluntary
tax compliance, non-report of gross understatemeptofits or income, omission and refusal to

render tax returns to the relevant tax authorities.

(Why do you think tax evasion and tax avoidance atassified and the major taxation problem

in Nigeria?)

The Federal Government tried to check tax evasyantboducing the technique of Tax Clearance
Certificate by those who wish to transact busingiisany government department or seeking any

elective post. The payment of provisional tax witBD days by Companies on declaring interim
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dividends also helps to check tax evasion. In aditVAT (Value Added Tax) has been

introduced nationwide to replace sales tax in aflitess transactions in Nigeria with a view to

check tax evasion. Also some statutory tax prousiwere enacted to control tax evasion under

PITA, 2004 and CITA, 2004 respectively. For ins@nsection 86 PITA, 2004 provided for

monetary penalties and criminal sanctions agamsevasion. Under Section 66 of the Act, a tax

authority can sell the properties of a defaultiegpayer to recover the tax due. The mal-

administration of tax personnel e.g. corrupt arepirtax officials who collude with taxpayers to

evade tax has to a large scale encourages taoavadvigeria.

1.4 Sanctions Against Tax Offences

Tax evasion and avoidance in Nigeria can be retitlmeugh the following ways:

a)

b)

d)

Tax authorities should be given stronger powemabée them effect tax assessment and
implementation. This can be done by giving thenritlat to forceful entry into offices of
Companies and other taxable persons to examinesbafadccounts and other documents
or bank accounts.

There should be a mechanism for identifying corfmlmdies and taxable persons to be
assessed e.g. their addresses and place of resitteroable tax notices to be served on
them.

Emphasis should be placed on the education, tgpianmd organisation of workshops for
tax personnel. Computer technology for purposéaxation should be introduced without
any hesitation.

Effective Criminal and Civil Sanctions and Penaltshould be introduced effectively into

the taxing statutes. This will discourage corporhtelies and taxable persons from
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engaging in any tax evasion techniques. It will mékem think twice to evade tax. The

current Civil and Criminal Sanctions seems to lmevieak to handle the situation.

It can be observed from the foregoing that tax @moce and tax evasion is a real concern which
constitute a serious hindrance in the administmatibtax not only in Nigeria, but the world at
large. But, with a good and efficient tax managetntechniques, the problems of tax evasion and
avoidance will be reduced remarkably. In Nigerginly a developing nation it will be of immense
help to the Nigerian Economy if effective measuses embarked upon, not only to control tax
evasion and avoidance, but also to improve revgeueration in Nigeria so as to enhance massive

economic growth and development of the country.

(What constitute the solution to tax offences ingdria?).

Refusal to pay tax at alt all is tax evasion andubyg tax laws through intelligent tax planning
could be considered as tax avoidance. But, stragigaking, tax avoidance and tax evasion are all

tax offences that the law imposes either civil am@al sanctions

1.5 Summary

Under this unit, we were able define the meanindgaafevasion and tax avoidance. We also
considered the judicial decisions in respect o$¢hrms. At the end of the unit we examine the

sanctions against these tax offences and penalties.

1.6 References/Further Readings/Web Sources

Ayua I.A. (1996) The Nigerian Tax LawLagos: Spectrum Law Publishing.
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llorin: Batay Law Publishing Ltd.

Nike P. (2011)“To avoid Multiple Taxation” in the Punch Newspap¥@fednesday, January,

2011.

The Finance Act, 2021, omitted in the materialadtrced over 30 amendments to the existing

legal framework on Taxation in Nigeria.

M.T. Abdulrazaq (2016) Taxation System in Nige@aavitas Legal & Business Resources, Lagos

Nigeria:

Ifueko Omoigui Okauru (2012) Federal Inland Reverervice and Taxation Reform in

Democratic Nigeria Federal Inland Revenue Serllzsdan:

1.7 Answers to Self-Assessment Exercise 1

1. Tax avoidance has been defined as a dubiousrafty cmmeans employed by a tax defaulter
through the manipulation of taxing provisions sdaaeseduce his tax liabilities. It was held in the
case of IRCV. FISHER’S EXECUTOR (1920) A. C 395hat tax avoidance is not a bad activity

or repugnant, but it can be sure to be a cleatizghaction.

2. Tax evasion as refusal to pay tax by a taxabtegnm. It involves fraudulent concealment
of income that is subject to tax. Also, false ex#trin books of account or failure to keep account
books amounts to tax evasion. The difference betweetwo is that, while tax avoidance may be

lawful or legal, tax evasion is illegal and congtts an offence at all times.
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MODULE 3: DUTIES AND OBLIGATIONS IMPOSED BY GOVERN MENT DUTIES

IMPOSED BY GOVERNMENT
Unit 1 Stamp Duties

Contents

1.1 Introduction

1.2 Learning outcomes

1.3 Stamp Duties

1.3.1 Stamp Duties

1.4 Administration and General Nature of Stamp Duties
1.5 Summary

1.6 References/Further Readings/Web Sources

1.7 Answers to SAEs

1.1 Introduction

It can be said that a duty means the tax one paykiogs when a person buys some goods and
brings them into the country. In Nigeria, categsrbf duties that can be imposed by the
government are stated in the second schedule tanlemded 1999, Constitution of the Federal
Republic of Nigeria. The duties are Custom and$exButies, items 16, Export Duties, item 25,
and Stamp Duties which is the'Sems on the Exclusive Legislative List. We steadamine the
duties that government can impose under the Nigdaa. The reasons for the imposition of

these duties will be considered.
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1.2 Learning Outcomes

By the end of this unit, you will be able to:

I. Explain the term ‘stamp duties are’
ii. Analyse the categories of items subject to gtaluties,

lii. List the categories of items exempted fronmgpaduties

1.3 Stamp Duties

Stamp duties are one of the oldest taxes. Theta&es paid to the federal or state government on
documents for the purpose of conferment of legak@al or authority. Stamp duties may be
specific oradvaloremtaxes imposed upon instruments otherwise callettenrdocument. A
learned scholaiQla C. S (1981)posit that stamp means an impression by meaasld@, or an
adhesive stamp for denoting any duty or fee on eunhent. Stamp duties are taxes paid in
perfecting documents. Apart from the fact thatpgtaduties are one of the oldest taxes, it is
specific or ‘ad valorent taxes imposed upon instruments otherwise callettem documents.
Anoher learned Sage on Law of taxatiod, T. Abdulrazaq 2002:568%tated that Stamp duties
are an everyday affair yet little or no attentisrpaid to its details which are very important for
the day to day running of most business in Nig&s@ay. (What is stamp duty and why is it
different from other types of duties?tamp duties are strictly taxes on documents amchim
transactions or personal tax. It is a tax thabigegned by the Stamp Duties Act 1939 as amended
by numerous acts that followed. Stamp duties isafrtee most important ways of making legal
document acceptable in the criminal proceedingjexnge relating to document cannot be given

in the Nigerian criminal proceeding except when sasnduly stamped. Thus, the definition of
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stamp duty is that it is a form of tax levied ogdédocument in order to have legal recognition

for the effective perfection of such document.

Self-Assessment Exercises 1

1. How many parts does the Stamp Duties Act have?

2. What are the administrative functions of the Consimiser for Stamp Duties?

1.4 Administration and General Nature of Stamp Dutes

From historical perspectives, stamp duties wergimally introduced in 1694 in England. In
Nigeria today, a stamp duty is administered byptteisions of Stamp Duties Act, 2004 and it is
managed by the commissioners of stamp duties. ideeps of determining formally the correct
duty is by adjudication and to achieve this, thr&ruiment must be sent to the Commissioner of
Stamp Duties for adjudication. The administratidrStamp Duties administration in Nigeria,
going by the provision of section 4(1)(2) of thar@p Duties Act, the power is vested on both the

Federal as well as the State government. It sth&es

The federal government shall be the only competanthority to
impose, charge and collect duties upon instrumgpesified in the (4)
schedule to the Act if such instruments relate wttens executed
between a company and an individual, group or bofdydividuals;

while the state government shall collect dutieeBpect of instruments
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executed between persons or individuals at suehtoadbe agreed with

the federal government.

In the case oA.G. V CAMPLOUGH (1878) 3 EX 214he law of stamp duties is governed solely
by statute and no document can be charged witlpstiaty unless it comes within the clear words

of an Act Parliament.

(Explain the nature and administration of stamp das).

The stamp Duties Act is divided into three partst B consists of a number of general provisions
and contains the charging section, which impossarmp duties specified in the schedule on the
Act on the documents set out in the schedule. Thesarranged in alphabetical order and are
called the heads of charge. Each head of chargebmalvided into several sub heads. Part I
consists of a number of explanatory sections whaddtes to and supplements the various heads
of charge. Part Il contains supplementary provisicelating to stamp duties. The duties specified
in the schedule are of two kinds, fixed aad valorem Fixed duties do not vary with the
consideration for the document whereas dldevaloremduties vary with the amount of the
consideration and in accordance with the scalésdstathe schedule as amended by subsequently
Acts. In Nigeria, as earlier said, Stamp Dutiekeiged by both state and Federal Government.
All the federation Units (states) as well as thetizd Government are empower by law to establish
their own stamp duties office and appoint their @@mmissioner who will be in charge of proper
execution of stamp duties issues and according 60SPA, 2004, such Commissioners are to be

appointed by the relevant Civil Service Commission.
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a. Categories of items subject to Stamp Duties
The under listed items are liable to stamp dut&fsre becoming effective as a legal instrument.
Letters of Power of Attorney, Leases, Bank Notesnpssory Notes and Bills of Exchange, Bills
of Landing, Conveyances on Sale, Duplicate and oparts, Mortgages, Agreements,
Appraisement, Instrument of Apprenticeship, Coritiates, Conveyances, Exchange, Partition
or Division, Marketable Securities, Notarial AcBplices of Insurance, Receipts, Settlements,
Share Warrants, Warrants for Goods and Capitaloaipanies. Identify the items Exempted

from Stamp Dutiey

b. Categories of ltems Exempted from Stamp Duties
The items that are exempted from stamp Duties eeaenined; the items include:

1. Liquidation of Sale/Transactiormsd where liquidation is under a compulsory windiipg
order by a court or a creditor’s voluntary windirsgction 513 of CAMA 2006 provides
exemption from stamp duties on any assurance (whidludes any deed, conveyance,
discharge, assignment or surrender, Mortgage, ehargother encumbrance on any
property forming part of the assets of the companiye liquidated, Power of Attorney, or
order in respect of the company’s property and @rtypsold by a liquidated company is
exempted

2. Treaties/Agreement made either between the Fed&pakbrnment and other Foreign
Government or foreign private Corporations/inteioral organizations are exempt from

stamp duty.

3. Company Reconstruction and Amalgamation.
Section 104 of this Stamp Duties Act exempts ima&nts in reconstructions and amalgamations.

These include such instruments as a conveyancarsfér of sale assigning debts whether secured
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or unsecured. However, the exemption does notratdedets (a part from debts due to banks or
trade creditors) incurred less than two years leefbe proper time for making a claim of
exemption. Section 102 provides that a loan chglitall be exempted from stamp duty if paid in
respect of a mortgage or marketable security ortrarsy deed or other document securing such a
loan capital iv)Section 70 of SDA exempt instrutsgproviding for penal rent or increased rent
in the nature of a penal rent and receipts issaethé payment of any government duties or taxes
or of money for government are exempt, a lettecretlit granted in Nigeria or amount drafts to

be drawn in Nigeria for payment outside Nigerialso exempted.

1.5 Stamp Duties Commissioner and its duty

A stamp duties commissioner is the commissioneromped solely for the purpose of
administering and controlling issues of stamp duti€ommissioner of stamp duties performs
both administrative as well as technical functiodglministratively, his function is basically to

ensure the proper functioning of the SDA officedmguring that:
a) Stamping room where documents are embossed.
b)  Cash office where duties are paid and books aenbatl on daily basis.
c) The archive where copies of stamp documents areféefuture (Lekan et al: 2006:641).
Among the technical functions of the commissiom@rstamp duties are:
a. Assessments and fixing of appropriate duties atesr@n document

b. Stamping or embossments which maybe by way of esmbexst with dies, affixing
adhesive stamps, affixing postage stamps in lieadbesive stamps and printing on

the instrument.
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C. The stamp duties commissioner is also chargedtivticustodian of dies and adhesive

stampsuse in stamping instruments in other to gag@danst its loss or misuse.

d. Sometimes a commissioner may be required to exmnessn on the amount of duty
to be paid on any executed instrument and whesehtippens, it will be requiring of
the commissioner to endorse a certificate on teerument under the hand of the
commissioner stating whether certain amount isgdetsle on the instrument as duty
or not. However, no two commissioners can adjudioa an instrument and anybody
who takes an instrument that has been adjudicgped by one commissioner to

another shall be guilty of an offence punishablaifine (Lekan et al).

1.6 Collection and Assessment of Stamp Duties
Two banks branches in each state are mostly deasfiar the collection of the stamp duties.
Any payment outside these bank can only be honaafteddue confirmation. Not only that, the
law expressly gave the right to assess documehetstates commissioner of stamp duties. (C.S
Ola). The applicable rates are approved by JointB@ard, thus monitor the activities of the
commissioners by comparing duties charged withaffroved rate and any under assessment

is returned for reassessment (C.S. Ola).

1.7 Stamp Adjudication

The special nature of stamp duties according touikbdaqis illustrated by the adjudication

process which enables the correct amount of dubetdetermined — usually conclusively by the
commissioners. Any person may require the commmes® to express their opinion on the

liability to duty or to amount due. Following suah option the instrument may be stamped with

the amount of duty determined and further stampedvith a stamp to show that it is not
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chargeable. There is however, no obligation totpay duty and generally the only consequence

is that the document is not adjudicated and dagnped.

In FITHCH LOVELL LTD V IRC (1962) WIR 1325 @ 1363t was held that, apart from
satisfying statutory requirements the main advasgaimp requesting adjudication is that the
instrument is if duly stamped under the adjudicatfmocess —admissible for all purposes
notwithstanding any objection relating to duty, ghtiis the most that can be done to convince
third parties. The process is also the first stegisputing the stamp Duties offices view of the
correct amount of duty. It is important to howevete that as was held PRUDENTIAL
MUTUAL ASSURANCE INVESTMENT & LOAN ASSOCIATION V CRZO (1852) 8 EX
97, if an instrument is not duly stamped, subseqyeatljudication cannot retrospectively make
it duly stamped. At the same time and as was heMlarx v State & Gen. Investment Ltd
(1976)1WLR 380 at 38&hat the process cannot be prejudiced rightshhe¢ been asserted and

relied upon prior to adjudication. In that casegBtman J. (as he then was) held that:

Suppose a vendor of land requires the purchasépha title deed
which is not properly stamped. The purchaser deslithe vendor
serves a notice to complete. The vendor forfeits deposit.

Suppose that this purchaser was right in law inassessment of
the stamp duty liability. It would be absurd to pape in that case
that the purchaser loses this deposit merely becthe vendor
between recession and trial succeeds in gettingndteument in

guestion erroneously adjudication as not liablduty.
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Any issue arisen from adjudication; it is the H@burt that has the jurisdiction to entertain same.
And this will be by way of case stated after adjation and payment of the duty. The appeal
must be made within 21 days of assessment. The ®wiomers of stamp Duties must state a case
and deliver it to the appellant who may then witkeven days file it at the High Court. According
to the courtin HOLIMEIGH (HOLDINGS) LTD V IRC (1958) 46TC, 435 oral evidence is
admissible to supplement & the case stated. Not that the court lCLARKE CHAPMAN
TOLINTHOMPSON LTD V IRC (197§ andWESTERN UNITED INVESTMENT CO LTD.

V IRC (1958 CH 392held that if the appeal is successful overpaid datybe repaid with such

interest as the court determine.

Furthermore, the revenue may not give to recoveretttess of any higher duty the court may
determine, in such circumstances the instrumesimgly not duly stamped unless the excess is
paid. Not only that, an application for judicialview is open to a tax payer in appropriate

circumstances(What is stamp adjudication?)

1.8Legal Status of Instrument not properly stamped.

The failure to stamp a document (unlike a faillweptly income tax) is not an offence and in
general, the state cannot sue for duty on an upsdnmstrument. Isaacs JOEENT V MOORE
(1919) CLR316 AT 324eld that an instrument which is not properly gtais1 nevertheless

effective. However, the stamp duty Acts provideuaber of sanctions against no-stamping.

According to section 22 Stamp Duties Act an insiatrwhich is not duly stamped in accordance
with the law in force at the time when it was firstecuted “shall not except in criminal
proceedings, be tendered in evidence or be avaifabbany purpose whatsoever”. In other words,

the prohibition on admissibility does not extendctoninal proceedings, nor apparently to rent
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tribunals, since these are not court of Eswvas held iIMASON VS MOTOR TRACTION CO
(1905)1 CH 419Through failure to stamp an instrument is not angral offence but SDA
provides a penalty for late stamping. Not only thaing by sec24 SDA, if any person whose
office is to enroll register or enter in, or entars/ such instrument not being duty stamped, he

shall incur a fine.

According to M.T. Abdulrazaqg (2002) on penalties lde stamping, the general rule SDA 5.23
(1) is that the person presenting the instrumenst@mping after the date of execution must pay
the unpaid duty, penalty ef N20 and a further pgnélthe unpaid duty exceeds N20 of interest
on such duty at 10% per annum from the day uporthie instrument was first executed up to
the time when such interest is equal in amounhéounpaid duty. In the Act, a fine ef N40 is

chargeable if a person executes an instrument iohwtartial facts affecting the liability to or

amount of duty were not disclosed especiallywfais with an intention to defraud the state; going

by the sec 9 S.D.A 2004.

In conclusion, stamp Duties are also a taxes anklevance cannot be under estimated. Stamp
duties are not a tax on transaction or personabuatxa tax on document. Issues on stamp duties
are governed by the Stamp Duties Act, 2004 as aeaendl is the duty of Commissioner to
adjudicate on what constitute the stamp dutiesahytissue that arisen from adjudication strictly
lies on the Federal High Court that has the jucisoin to hear appeal from stamp duties matter,
after the Tax Appeal Tribunal. It has also beeatdsthed in this unit that, though the law required
ones to stamp some categories of legal documeriaittwrte to stamp them properly still does not
makes them ineffective because, failure to stardpcament is not a criminal offence but if any
person saddle with the responsibility of enrollgister or enter such instrument do so without

stamp, he shall incur a fine.
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(Explain the legal position of document/ of Instruemt not properly stamped)

1.9 Summary
This unit discussed Stamp Duties is, categorigenfs that qualify for stamp duties and the ones

not qualify how Stamp Duties are levied and thaledfect of a document not properly stamped.

1.10 References/Further Reading

Abdulrazaq M.T. (2002)“Stamp Duties” in. CITN, Tax Guide Statutegos Chartered Institute
of Taxation of Nigeria

Lekan S. & Sunday O. (2006)Taxation: Principles and Practice in Nigeridbadan, Silicon
Publishing Company

Ola C.S. (1981)ncome Tax Law for Corporate and Unincorporated Bsdn Nigeria,lbadan,
Heinemann Educational Books (Nigeria) Ltd

The Finance Act, 2021, omitted in the materialadtrced over 30 amendments to the existing

legal framework on Taxation in Nigeria

M.T. Abdulrazag (2016) Taxation System in Niget@ravitas Legal & Business Resources,

Lagos Nigeria:

Ifueko Omoigui Okauru (2012) Federal Inland Reverervice and Taxation Reform in

Democratic Nigeria Federal Inland Revenue Serntimajan: Journal Articles &Internet resources

as well.

1.11 Answers to Self-Assessment Exercise 1

i.  The Stamp Duties Act has three parts

ii.  Administratively, the Commissioner’s function isslizlly to ensure the proper functioning
of the SDA office by ensuring that:

a. Stamping room where documents are embossed.

b. Cash office where duties are paid and books aenbatl on daily basis.
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c. The archive where copies of stamp documents areftefuture

UNIT 2 Other Categories of Duties

CONTENTS
2.1 Introduction
2.2 Unit objectives
2.3 Main contents
2. 3.1 other categories of duties

2.1.1 Customs and Excise Duties
2.1.2 Import and Export Duties

2.5 Summary

2.6  References/ Further Readings/Web Sources

2.1 Introduction

Notwithstanding Stamp Duties that can be legislateah by both Federal and State legislatures,
other duties are exclusive for the federal govemtra@d even on the stamp duties, it is only the
execution of personal instruments that can be &g upon by the state government, while
federal government legislates on stamp duties eé&dday Corporate and residence of the federal
capital territory, Abuja. Though, not highly prommed, duties are one of the modest but constant

ways of generating revenue to the government cgfferough indirect taxation. The target will
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be to examine other categories of duties that gwaent imposes on goods and reasons for

imposing them.
2.1 Learning Outcomes

By the end of this unit, you will be able to:
I.  Explain other categories of duties imposed by gowvent

ii.  Understand the reasons why government imposessdutie

2.30ther Categories of Duties

(Identify and explain other categories of dutiesath stamp duties)

a. Customs and Excise Duties

Excise duty is defined by the Excise Ordinance 6 of 1941 as “any duty other than export
duty of customs imposed on any goods manufacturétgeria”. Excise duty is the money paid
to the government by manufacturing concerns on g@odduced. It is a production tax. Excise
duties are government tax on some goods made osalded within a country (Hornby: 2000:

401). A customs and excise duty is th& k6ms on the Exclusive Legislative List of the amied

1999 Constitution. Amongst the reasons for the isitpm of Excise Duties according to Lekan

et al (2006) are;

I It is a fiscal weapon that can be manipulated thiea® predetermined economic

objectives.
il. It has high capacity for re-allocating income

ii. It can be used to influence exercise of purchapmger by consumers.
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V. It can be used to discourage the proliferatiomdtistrial development along certain lines
to the exclusion of others. For example, exerciggy dnay be increased on certain

commodities to deter investors.

V. Exercise Duties also have import substitution effRate of exercise duty are sometimes

reduced or eliminated completely in order to givpetus to local production activities.

The rate of tax for most excisable goods ranges 66 to 10%. However, the goods that are
considered harmful to the wellbeing of the memlugrthe society attract rates up 40 %. Such
harmful goods include beer, tobacco cigarettesjigndr. The objective is to discourage massive
production of such goods. Excise duty is th® téms on the Exclusive Legislative List of the

1999 Constitution as amended.

Self-Assessment Exercises 1

1. Explain the term ‘Excise duty’

2. ldentify any two reasons for imposition of Excisgy

b. Export Duties
This is a tax on goods coming and going out otthentry. Though a product tax, it is one of the
effective indirect ways of generating fund for goveaent. Just like the excise duties, import and
export duties are levied in order to check the potidn and distribution of certain classes of
goods. To check importation and to correct imbedeof trade between one country and another,

a higher percentage of rates can be fixed on iraporis, while a lower percentage of importation
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rates will encourage the flowing in of such goo&isexport duty is the 25items on the Exclusive

Legislative List of the 1999 Constitution.
2.4 Summary

Here, we have been exposed to other duties thargment imposed on goods apart from stamp
duties. All in all, the most important things toteas that the levying of all these duties are
basically for raising of funds as an indirect ways$axation. This unit discussed other categories
of duties levied by government, the reasons fomttposition of Excise duties and the importance

of levying the duties.

2.5 References/Further Readings/Web Sources

Abdulrazaq M.T. (2002) “Stamp Dutiesin CITN, Tax Guide Statute, Lagos Chartered busé
of Taxation of Nigeria
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Publishing Company
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Heinemann Educational Books (Nigeria) Ltd
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Ifueko Omoigui Okauru (2012) Federal Inland Revergrvice and Taxation Reform in

Democratic Nigeria Federal Inland Revenue SerVlzsdan:
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2.6  Answers to Self-Assessment Exercise 1

i. Excise Duty refers taany duty other than export duty of customs impasedny goods
manufactured in Nigeria'. It means the money paithe government by manufacturing
concerns on goods produced.

il a. Because it is used as a fiscal or economiparea
b. It has a high capacity of re-allocation of inm@
C. It is used to regulate consumers’ purchasinggoo
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MODULE 4: COMPANY TAXATION AND EXEMPTIONS
Unit 1 Administration of and Chargeability to Company Income Tax

1.1 Introduction

Companies are also chargeable to tax. The lawnesjthat companies should endeavor to make
yearly return to the tax authority. It is therefomportant to know that, a company is a different
entity from its shareholders, we will be exposedh® administration of company taxation and

ways by which companies are chargeable to tax.

1.2  Learning Outcomes

By the end of this unit, you will be able to:
I.  Discuss the administration of company income taligreria

ii.  Explain the chargeability of companies to tax igétia

1.3 Administration of and Chargeability to CompanyTax in Nigeria

a. Administration of Companies Income Tax
The administration of Company Income Tax Act areltdx is under the care and management
of the Federal Board of Inland Revenue Service 2@07. By the provision of Section 1(1) of
CITA, 2004 which states that: ‘there shall continue to be a board of which thécff name
shall be the Federal Board of Inland Revenue (is #tt referred to as the “Board”) whose
operational arm shall be called and known as thddfal Inland Revenue service (in this Act

referred to as “the service”

Self-Assessment Exercises 1
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1. Which body administers the Company Income Tax Act?

2. A company and its shareholders are the same. Dagme? What is your
authority?

b. Composition of the Board

Different categories of people, stakeholders andr@st group serve as the board of Inland
Revenue. While the president shall appoint theraten of the board, other members according
to section 2(a),(b),(c),(d),(e),(N(g),(h),(i) arBirectors and head of departments of service;
Director with responsibility for planning, researaid statistics in the Federal Ministry of Finance,
a member of the national Revenue Mobilisation Adlien and Fiscal Commission; a member
from the Nigerian national Petroleum Corporatiom lower in rank than an executive director; a
Director from National Planning Commission; a Dtgecfrom Nigerian customs Service; the

Registrar general of the Corporate Affairs Comnoissthe legal adviser to the service he quorum
and powers of the Board are stated in section&{8)section 3(1),(2),(3),(4),(a),(b),(5),(6) of the

Act.

c. Chargeability to tax
A company is a different entity from its sharehotdéSalomon v Salomon), therefore, just like
any other individual, a company is also chargetbtax. Though “the principal officer or manager
in Nigeria of every company shall be answerabledfuing all such acts, matters and things as are
required to be done by virtue of this act for tlesessment of the company and payment of

tax”(section 37 CITA 2004), section 36 CITA, 200karly states that “A Company shall be
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chargeable to tax” in its own name, in the namargf principal officer, attorney, factor, agent or
representative of the company in Nigeria, in likanrmer and to like amount as such company
would have been chargeable in the name of a raceiviguidator, or of any attorney, agent or
representative thereof in Nigeria, in like mannad & like amount as such company would have
been chargeable if no receiver or liquidator haehb@ppointed. Take note that, while (a) and (b)
above relate to a going concern company whiles(@) respect of any company in receivership or

in liquidation,
(Describe the chargeability of companies to tax)

1.4 Summary

From the discussion in this unit, it could be gleéthat even though tax is compulsory but it is
not an exercise to put unnecessary burden on bdihidual and cooperate organization. Tax is
just a social responsibility of both individual aodoperate organization towards the welfare of
the society. In Nigeria, the administration of Q@my income tax is basically under the
jurisdiction, care and management of the Federatdof Inland Revenue. Under this unit, we

discussed the administration of company taxatiddigeria and Company’s chargeability to tax,

1.5 References/Further Readings/Web Sources

Ariwodola J.A (2000), Companies Taxation in Nigerig3rd edition), Lagos: JAA Nigeria
Limited

Ariwodola J.A (2001), Personal Taxation in Nigerig4" edition), Lagos: JAA Nigeria Limited
Ayua I.A. (1996), The Nigerian Tax Lawtagos, Spectrum Law Publishing.

Lekan S. & Sunday O. (2006),Taxation: Principles and Practice in Nigeridbadan, Silicon
Publishing Company
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Orojo J.O (1979),Company Tax law in Nigerjd.ondon: Sweet and Maxwell

1.7 Answers to Self-Assessment Exercise 1
I. . Company Income Tax Act is under the care and agtration of the Federal Board of

Inland Revenue Service.

ii. . No. The case ddalomon v Salomon
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Unit 2 Company Tax Exemption and Reliefs
Contents

2.1 Introduction

2.2 Learning Outcomes

2.3 Company Tax Exemption and Reliefs

2.3.1 Company Tax Exemption and Reliefs

A. Definition of Tax Exemption

B. Categories of Company Tax Exemptions

c. Pioneer industries Relief

d. Exemption and Relief of Chargeabhins

e. Import Duties and long term Bls8ystem Relief

f. Common Wealth Income Tax Relief

g. Double Taxation Relief

2.4  Summary

2.5 References / Further Readings/Web Souse

2.1 Introduction
It is trite law that tax is a compulsory paymentposed by government on the citizenry in a

country. However, in order to reduce the burdenaghtion on both individual and corporate
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entity and in a bid to encourage prompt and prdperpayment, government allows certain
categories of people at a certain time not to paythis is known as tax exemption or tax holiday.
During this time, any individual or corporate orgaion enjoying it will pay less amount of

money that are supposed to be paid as a tax.dnti, the constituent of Tax exemption will be
examined, not only that, reasons and benefits oket@mption and different categories of tax

exemption will also be discussed.

2.2  Learning Outcomes

By the end of this unit, you will be able to:

I. Explains what Tax exemption is
ii. Analyse the different categories of tax exerops in Nigeria

lii.  Discusses the benefit of tax exemption to botlnéostate and individual.

2.3  Company Tax Exemptions and Reliefs

a. Definition of tax exemption

Tax exemption otherwise known as “tax holiday” liee tmost widespread tax incentive. Tax
exemption simply means a period of exemption fran@ payment of taxes imposed by the
government and this exemption may be complete miapgAyua 1.A:1996:306). Tax exemption
may also relate to industry, regions or type okestment (F.M Andie 1968). Tax exemption is
that which is not taxed while tax Relief is a retilut in the amount of tax you have to pay,
especially when you are using the money for a @adr purpose, such as buying property
(Hornby A.S: 2000:1227) From the foregoing what e describe tax exemption to be is an
incentive inform of nonpayment of tax for a specpgeriod of time.\(Vhat is tax exemption and
how can you differentiate it from tax relie}? The nonpayment may be total or partial; and it i

done in order to encourage investment and guamdstaee level of relief to the tax payers. Tax
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exemption begins with the day of initial productionthe day of first commercial sale, because

tax exemption has been generally regarded as asstimal investment device. (F.M Andie).

Self-Assessment Exercises 1

1.State the major reason for tax holiday

2.Which law provides for profits exempted from tax?

b. Categories of company tax exemptions

I. Pioneer Industries Tax Exemption

The major reason for tax holiday is to encouragesaimulate private investment in the country
economy. Exempting them from payment of tax for sgymars is also a booster for stability and
growth of such business. In Nigeria, the pioneenganies relief was first introduced by the Aid
to Pioneer Industries Ordinance, 1952, which wgseseded by the industrial Development
(Income Tax Relief) Act 1958. The 1958 Act libezalil and extended the former aid to pioneer
industries and provided that the establishment dewelopment of industrial and commercial
enterprises might be encouraged by way of incomedigef (Ayua: 1996: 316). The 1958 Act
was repealed by the industrial Development (Incdiee Relief) Act 1971 and the law has now
been consolidated in the industrial Developmentdine Tax Relief) Act cap 179 LFN 1990. In
this CAP, tax relief grant is 3 to 5 years ang available to both foreign and indigenous indastri
with the required initial investments for the fayeicompany at #150,000 and indigenous
company at #50,000. According to section 12 ofAlbg a pioneer company is forbidden from

carrying on a trade or business other than itsqaomnterprise. Where this occurred section 6
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provides that such company will be liable to taxaspect of those profits otherwise the profits

of a pioneer company are exempted from tax.

What we are saying here is that, cognizance istakéhe newness and relevance of the
products by the companies and the tax holiday dasisubject to a maximum of 5 years. During
this time, there is total exemption from tax of w@mmpany’s profit during the pioneer period.
(Ariwodola: 2000:15). Not only that a pioneer compas entitled to claim the benefit of capital
allowances at the end of its tax relief period ¢hgrextending a tax free period of five years by
another period during which a pioneer company peytax (Ayua: 317). For a company to be
granted a pioneer status under the Act, the fofigvagonditions must be satisfied:

I. Federal Executive Council must be satisfied thgtiadustry is not being carried
or in Nigeria on a scale suitable to the econoeugirement of Nigeria or is not being

carried on at all.

il. There are favourable prospects of further develapmmeNigeria of such industries in

Nigeria, and

iii. Itis expedient in the public interest to encourdgedevelopment or establishment of

such industries in Nigeria. (Lekan et al: 2006:)413

d. Exemption and Relief of Chargeable Gains

In Nigeria, going by CITA, 2004, section. 8 prowsdat profit or gain derived from business
are subjected to tax, once the profit of such cameccruing in, derived from, brought into or
received in Nigeria, but some categories of prafie also exempted from tax. The profits
exempted from Tax according to section 19 (1) t6ACand as outlined in (Ariwodola: 2001:
244-251) are as follows: -
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1. Gain accruing to —

a) An ecclesiastical, charitable or educational insibin of a public character.

b) Any statutory or registered friendly society;

c) Any co-operative society registered under the Cerafjive Societies Law of any

State.

d) Any trade union registered under the Trade Uniocis A

According to section 27(1), CITA 2004, the accruggyn of the above listed institutions must
not be derived from any disposal of any assetsigajin connection with any trade or business
carried on by the institution or society, not otiigt, the gain must applied purely for the purpose

of the institution or society as the case may be.

2. Gains accruing to any Local Government Council&(13.
3. Gains accruing to any company, being a purchagitigpaty established by or under any
law in Nigeria, empowered to acquire any commouhtiigeria for export from Nigeria;

or

4. Gains accruing to any corporation established byrater any law for the purpose of
fostering the economic development of any part igeNa in so far as the gains are not
derived from the disposal or any assets acquirdtidogorporation in connection with any
trade or business carried on by it or from the alsp of any share or other interest
possessed by the corporation in a trade or bustaesed on by some person or authority.

S 28 (2).
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5. Grains accruing on disposal of investments heldaatof any superannuation fund and
other statutory retirement benefit scheme to timesaxtent as income derived from the
assets would be exempt under S.20 of PITD (S.2Digposal of a right to, or any part of

any sum payable out of any superannuation fund alsal not be chargeable. (S.29.2).

“Superannuation Fund” means a pension, providerdtloer retirement benefits fund,

society or scheme approved by the Joint Tax Boad@uSection 21 (1) (g) of PITD.

Grains accruing on disposal by any person of ardéiom awarded for velour or gallant
conduct which he acquires otherwise than for camatibn in money or money’s worth

(S.30).

6. Grains accruing from a disposal of Nigerian GovegntnSecurities (S.31). Nigerian
Government Securities include Nigeria treasury Bpsdvings certificates and premium

bonds issued under the savings Bonds and ceréficatt.

7. Gains accruing on disposal of land compulsorilyuregl by an authority having and

exercising such powers (S.9).

8. Gains accruing in connection with the disposal mfirgerest in or the right under any

policy of assurance or contract for a deferred @gmmn the life of any person (S.33).

e. On some of the other exemptions and relief provisis in the Act, Ariwodola 2001
stated further:
i) S.35 exempts sums obtained by way of compensatidaraages for any wrong or injury

suffered by an individual to his person or his pssion or vocation. This includes wrong
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or injury or enticement. Sums obtained by way ompensation for loss of office

exceeding N10,000 in any year of assessment isvevehargeable.

i) S.36 exempts gain accruing on disposal of a dvgghiouse (with a maximum land area
up of one acre or such larger area as the boarddetrmine) which has been the
individual's only or main residence throughout gexiod of ownership up to the time of
disposal or up to the last twelve months beforadtite of disposal. So far as it is necessary
for the purposes of this section to determine wtlo€iwo or more residences is an

individual residence for any period.

a) The individual may conclude that question by noficgriting to the Board
given within two years from the beginning of thatipd. This can be varied by
a further notice in writing to the Board as respeay period beginning not

earlier than two years before the given of thehierrtnotice.

b) The question shall be concluded by the determinatib the Board. The
individual may appeal Commissioners against th&grdanation within thirty

days of service of the notice by the Board.

i) A gain accruing on disposal of tangible and movaisieets shall not be chargeable gain
if the total value of the consideration does nateexi N1,000. iv)A motor vehicle the
carriage of passengers is an exempt’s asset for @i@Joses unless it is of a type not

commonly used as private vehicle and is unsuiteble so used (S.38).

iv. S.39 exempts assets acquired by way of gift angbded of in a similar manner.

V) S.40 exempts capital gains accruing to a diptanizdy.
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vii) Double taxation relief is applicable to CapiGains Tax (CGT) with the substitution of

the words capital gains for income and profit &@IT for income tax.

The following exemptions have been included frora@:9
a) Gains arisen from takeover absorption or mgogevided that no cash payment is made in

respect of the shares disposed or acquired. (S.32A)

b. Grains arisen in respect of disposalsezlsties Unit Trust provided the proceeds are
reinvested (S.32B). Not only that, frorft January 1998, Stock and shares of every desariptio
are also exempted. (Ariwodola: 2001:247). Furtheengoing by section 19 (2) CITA, 1990, the

federal executive council may exempt by order:
a) Any company or class of companies from all or ahthe provisions of the Act, or.

b) From tax or all or any profits of any company aasd of companies from any source on

ground which appear to be sufficient.

Not only that, section 19 (3) stated that the FaldExecutive Council (FEC) may order

amend, add to or repeal any exemption made byenotiorder, in so far as it affects a company.

f. Important Duties and Long Terms Fiscal System Relie
Relief from custom duties on imports of equipmamd aonstruction materials lowers the
cost of firm’s capital equipments whilst relief fnoduties on imports of raw materials and semi-
processed materials enhances the competitivendss fifim in establishing a domestic or foreign
market. Thus relief from import duties may alsoetétke form of differentiation between types of

industries and between the destination of the ptsdoroduced by these industries, namely, as to
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whether for internal use or for export markets. fay1996: 312). On the long-term fiscal system,
according to Ayua, is geared towards the stabibradf tax charges, and this tax holiday usually

entitles the approved enterprise to the followiegéddit:

I. Stabilisation of all tax rates at the level premgilwhen the enterprise was approved and

for an extended period of say 25 years.

il. Exemptions from any modification in tax assessnagwtk collection procedure during this

period, and iii. Exemption from new taxes introeld during this period.

g. Commonwealth Income Tax Relief
If a company which has paid or is liable to payuader the Companies Income Tax Act
1961 for any year of assessment on its profitsfeasithe Board that it has paid or is liable tg pa
commonwealth income tax for that year in respethefsame part of its profits, it will be entitled
to tax relief under the Act. On this if the Compasy Nigerian company, rate of tax if it does
not exceed one-half of the rates of tax in Nigeaiad in any other case, half of the rate of tax in

Nigeria. (Orojo: 1979: 160).

h. Double Taxation Relief
Double taxation is the levying of tax on the sateens by different tax authorities. In double
taxation, the same income received is being taxextt To lessen the burden imposed by double
taxation on the recipient, various countries hderdfore made provisions for double taxation
relief. Not only that, in order to aid the actuatipn of relief from double taxation, many courgrie
including Nigeria had entered into Double Taxatkgreement. The taxes that are subject to this

agreement in Nigeria include Personal Income taxg@anies Income Tax, Capital Gain Tax and
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Petroleum Profit Tax (Lekan et al: 2005:449). Amgtritpe items exempted from double taxation

are

i) The remuneration of a professor or a teacher whesident for not more than years

in the other country for teaching purpose.

i) Government persons except the recipient is ordinegsident in Nigeria iii) Air

craft and shipping profits

iv) Dividends paid by a UK company to a Nigeria reside&rho has no permanent

establishment in the UK
v) Payments to a students or apprentice during Hisifod education or training in Nigeria.

vi) The income is derived by a resident in UK providhedis not in Nigeria for at least 183

days and the services are rendered for a UK emp(apéanetal:451).

In double taxation, arrangement for any allowangevhy of credit must be made not later than
2 years after the end of the year of assessmentngst the countries that has entered into double
taxation agreements DTA with Nigeria are; KingdohBelgium, French Republic, Government

of Canada, Government of Romania and Kingdom ohélédnds.
(List and explain the categories of company tax exgions you know)

2.4  Summary
In order to alleviate the burden of taxation onpowate organization, the law gives room for
nonpayment of tax at a certain period of time, #iglis known as tax exemption or tax holiday.
This exemption may be partial or total. That ish/saompany may be exempted from the payment
of the total amount or certain percentage of tay beaexempted from payment for certain period
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of time. One of the major reasons for company w@lidhy is to lessen the burden of tax on the
company in order to allow for stability and growafra company. Not only that, it is also a weapon
to attract foreign investment and re-investmerthaneconomy. In nut shell, tax exemption can
be a very useful tool in the hands of the develppiountries to attract foreign capital as the
foreign firm may be reluctant in the first instaioecome because of poor investment climate in
some countries. Tax exemption therefore reassunem tthat their presence is needed.
Conclusively, it is pertinent to note that, tax ex®ion is a global phenomenon and not peculiar
to Nigeria. All the countries of the world normalbok for avenue to lessen the burden of tax on
their citizenry. Therefore, the issue of tax exeopis both intra and international in nature, and
that’s why countries all over the world try to addiigher tax boarding by entering into Double

Taxation Agreement (DTA). We have in this unitsalissed what tax exemption is and the

Companies tax exemptions and reliefs

2.5 References/Further Readings/Web Sources

Ariwodola J.A (2000), Companies Taxation in Nigeria, (3rd edition), Lagb®A Nigeria Limited

Ayua I.A. (1996),The Nigerian Tax Law, Lagos, Spectrum Law Publighin

Lekan S. & Sunday O. (2006),Taxation: Principles and Practice in Nigeria, ldadSilicon
Publishing Company

Orojo J.O (1979),Company Tax law in Nigeria, London: Sweet and Mabkw

2.6  Answers to Self-Assessment Exercise 1
i. The major reason for tax holiday is to encouragek stimulate private investment in the
national economy.

ii. Section 19 (1) to CITA
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Module 5 TAXATION AND CHARGEABILITY OF CAPITAL GAIN S IN NIGERIA
Unit 1: The Administration and Chargeability to Capital Gains Tax (Cgt)

1.1  Introduction
1.2 Unit Objectives
1.3  Main Contents
1.3.1 Meaning and Nature of Capital Gains ta
1.3.2 The administration of Cap@&ains Tax
14 Summary
1.6 References/Further Readings/Web Sources

1.7 Possible Answers to SAEs

1.1 Introduction

Capital Gains Tax was first introduced in Nigeraecree No. 44 of 1967 and applies only in
the then Federal Capital Lagos. However, by tharte (Miscellaneous Taxation Provisions)
Decree, No. 15 of 1976, it applies to the wholédNaferia. In 1990 it was consolidated and re-
enacted into what is now known as the Capital Gaars Act, 2004 and remains the current law
on the subject despite some amendments by the dan@niscellaneous Taxation Provisions)
Decree of 1993, 1996 and 1998 respectively. Itadsninistered by the Federal Inland

Revenue.Service Act, 2007.
1.2 Learning Outcomes

By the end of this unit, you will be able to:
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I. Explain the meaning and nature of Capital Gdias (CGT).
ii. Discuss the assets that are subject to CGT

ii. Explain its enforcement and general administraitioNigeria.

1.3  The Meaning and Nature of Capital Gains Tax

It is the gains arising from the disposal of Cdptssets to a person who does not frequently offer
them for sale and in whose hand they are not sioclde despite increase in the market value of
the assets. Such gains mayPaper gains’ or ‘realised gainslt is paper gains where the assets

appreciate in value while the owner still holdsHobwever, where the asset is disposed off it

becomes realized gains. The Capital Gains TaxZ¥4 provides that a capital gains tax of 20%

shall be imposed on the total chargeable gainsiamrto any person including a company during

the year of assessment. Tax is computed on the gaalised from the disposal of assetghéat

conditions must be met before capital gains candbargeable to income tay?

Usually, three conditions must be satisfied befmapital gains can be chargeable to income tax.
First, there must be a Chargeable person to tamnsiy, there must be a chargeable asset giving
rise to a chargeable gain on disposal and thiftye must be a disposal of the asset by the person
chargeable to tax. The persons chargeable to tgpites tax are Companies throughout Nigeria
and persons to whom the Income Tax (Armed Forcdsoimer persons) special provision Act,
2004 applies. The assets that are specifically imeed under the Miscellaneous Taxation Decree,
Provisions Decree, No. 47 of 1990 as chargeablet @assdudes; options, debts and incorporeal
property generally, non-Nigerian Currency; any farhproperty created by the person disposing

of it or otherwise coming to be owned without beiagquired, stocks and shares of every
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description. The capital Gains Tax Act does notakxorms of property situated in Nigeria as

there are exemptions and reliefs.

Self-Assessment Exercises 1

1. What is capital gain tax?

2. Define the term ‘consideration’ and state any twwaesions under which it
can be determined

1.3.1 The administration of Capital Gains Tax

Capital Gains tax is administered under differeothanclature as provided below:

a. Chargeable Gains

According to Section 6 of CGTA, 2004 states thatghins chargeable to tax are as follows:

(1) Capital sums derived by way of compensation forlasyg of office or employment;

(2) Capital sums received under a policy of Insurammecehe risk of any kind of damage or
injury or the loss or depreciation of assets. Thengensation must be in respect of
destruction of the profit making apparatus of tbeipient company.

(3) Capital sums received in return for forfeiture arrender of rights or restraining from
exercising rights. An example is where shareholde¥sewarded for non-exercise of rights
conferred by their shares.

(4) Capital sums received as consideration for usemoiation of any asset, and
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(5) Capital Gains received in connection with or agshy virtue of any trade, business,
profession or vocation. The Capital Sum must relateading profit of the company as

arising from the use of its trading stock.

b. Consideration
Consideration is the money’s worth given in exclebgthe buyer of an asset to the seller. Section
7 CGTA 2004 provides for the determination of cdesation for acquisition and disposal under

certain situations, namely;

(1) Bargain at arm’s Length

Consideration for acquisition and disposal madeais length is the market value of the asset

at the time of acquisition or disposal whichever thse.

(i) Deemed Consideration

Consideration for an asset shall be deemed t@bal ¢o the market value at the time of

acquisition or disposal of:

(@) The asset is acquired otherwise than by way ofgaiamade at arms length; or
(b) The consideration cannot be valued or the condiders for loss of office; or

(©) The asset is acquired by the trustee for crediibtise person making the disposal.

c. Computation of Capital Gains
This is governed by Section 12 CGTA 2004. It pregidhat in the computation of Capital Gains,
the gains are realised by the difference betweemét consideration accruing to a person on the

disposal of assets and the net of the total coragid@ and expenses for acquiring the asset. So the
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capital gain is arrived at by deducting from theqaeds accruing to any person on a disposal of

assets from the following:

1. The amount incurred by him or on his behalf in agag or providing the asset.

2. The amount incurred by him or on his behalf for poepose of enhancing the value of
the asset as shown at the time of disposal.

3. Legal, and other expenses incurred by him on halbén establishing, preserving or
defending his title to or right over asset;

4, The incidental cost to him of making the disposatluding professional fees,
commission cost of advertisement and stamp duBi@y. amounts chargeable to

income tax are excluded for the computation oftedygiains under S. 14 of the Act.

d. Deductions Not Allowed
In section any expenditure allowable as a dedudatic@omputing the profits or gains or
losses of a trade, business, profession, or vat&biothe purposes of income tax is not
allowable deduction for the purpose of computingitedgains chargeable to capital gains

tax.

e. Exclusion of Losses
Section 5 C.G.T.A. provides that in the computatbbiechargeable gains, the amount of any loss

shall not be deductible from the gains accruingry person on the disposal of such asset.

f. Bodies Exempted from Capital Gains Tax
The Capital Gains Tax Act exempts certain bodies fCapital Gains Tax in the event of

disposal of Capital Assets. Such bodies are:

(a) Charitable Institutions
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(b) Statutory or Registered friendly societies;

(c) Co-operative societies

(d) Trade Unions.
In respect to (a) above, it is provided under act7(2) (b) that where a property to which the
above provisions applies was held on trust, th&t@iwill be regarded as having disposed of and
immediately re-acquired the property for a consitlen equal to its market value. And where gain
results on disposal, it will be treated as not aiog to the Institution or society. In that a back
assessment to capital gains will then be made nv@hyiears on such a gain. Capital gains accruing
to any local or native authority or to any compéeyng a purchasing authority established under
any law in Nigeria to acquire any commodity for {h@poses of export or to any corporations
established under any law in Nigeria for the puepo&fostering the economic development of

any part of Nigeria are not chargeable to capaaig tax.

(e) Capital Gains accruing to Diplomats or diplomatmdies are also exempted form
income.

Self-Assessment Exercises 2

1. Name any three items exempted from capital gains

2. What does the Nigerian tax law say about artifiomafictitious transactions?

g. Exempted Capital Gains

The following are exempted from capital gains, em

1) Disposed of decorations awarded for valour, oragliconduct (s. 30 of the Act)
acquired otherwise than for considerations in marayioneys worth.
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(2) The main or private residence of an individual.

(3) Life Insurance Policies.

(4) Chattels disposed of for not mere than N1,000 nyexar of assessment;

(5) Motor cars suitable for private use (s.38 of theé)Ac
Assets disposed of by way of gifts. But the positimder the capital transfer tax, gifts are now
taxed thus closing the door against possible taidawnce where gift may be given to relations to
conceal capital Gains;

Apart from the foregoing, other exemptions retateapital gains which accrue on disposal

to the following transactions or investments. They.

(6) Retirement benefits schemes;

(7)  Government securities etc.

h. Reliefs
The Act Provides Reliefs in respect of repiaeat of business assets, compensations for assets
cost or destroyed and in respect of delayed remaigis from abroad.

i. Replacement of Business Assets

Where an asset (i.e an old asset) has been usttefpurpose of a trade or business and the asset
is disposed off and the amount realised from tepalal is used to acquire another asset (Re a
new asset) for the purpose of the business, th@aoyncarrying on the trade, on making a claim

shall be treated as:

(a) if the consideration for the disposal of or of thierest in the old assets were neither a loss

nor a gain to him.
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(b) If the amount or value of the consideration for #oguisition of or of the interest in the
new assets was reduced by the excess of the aonstleration arising from the disposal
of the old assets over the consideration deemedruhd first paragraph. (s.32 of the Act)

The above relief will be lost if only part of thersideration for the disposal of the old
asset was re-imposed in acquiring the new assatswBere part of the consideration that is
not re-invested is less than the gain accruingherdisposal, then the company will be entitled

to the relief. But proportionately to the amourttas re-invested.

(How is capital gains tax administered?)

The purpose of this provision is to prevent thesabaf tax relief. Business assets entitled relief

consists of the following: -

1) Building and lands occupied and used solely forghgose of the trade, excluding
those owed by developers or dealers.

2) Fixed plant or machinery:

3) Ships;

4) Aircrafts and

5) Good will.

].  Compensation for Asset lost or destroyed

Section 19 C.G.T.A. provides that where a capitiah $s received in compensation for an asset
lost or destroyed whether under a policy of Insaeaar not and the compensation was applied
within three years of receipt in acquiring anotagset in replacement of the lost or destroyed asset

the owner company will be similarly entitled toegplacement of business assets relief.
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k. Delay in remitting Capital gain from abroad
A Nigerian company which derive gains from prosrtbased outside Nigeria and
disposed off will only be charged to tax in Nigesgand when remittance to Nigeria of such gains
becomes possible. But before such capital gainsroheint will be allowed, the following
conditions must be fulfilled.

(1) There must exist evident inability to transfer fans to Nigeria.

(2) The inability must have arisen from the fact tha taws of the country where the
income arose makes it difficult; or due to execsi@ction of its government; or due to
the impossibility of obtaining foreign currencytimat territory and

(3) The inability was not due to any unreasonable delayhe part of the tax paying

company.

I Artificial or Fictitious Transactions
By the provision of Section 21 CGTA, the federalaBib of Inland Revenue has wide power to
disregard artificial or fictitious transaction egga for the purposes of Capital Gains Tax. The
Board can exercise the powers where he is of theicopthat any disposition is artificial or
fictitious or where any capital gains tax is acidil or fictitious. The Board can overlook such
disposition and ensure that correct tax is paid.

m. Exchange of Landed Property

Where a landed property is given in exchange fotlar landed property of lesser value with the
aim of avoiding the payment of appropriate tax,tthesaction will be deemed to have been at the
market value on the day of the exchange, and thbe/paid on the chargeable gains. The person

or company with whom the exchange was made wouslol laé deemed to have disposed of his
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own landed property at the market value at the dbéxchange and will also be required to paid

the appropriate capital Gains Tax.

n. Selling of Property to Connected Persons

Section 23 and 24 of the Act, deals with dispos&lsssets to connected persons.

Section 24 defines a “connected person” in theWwilhg manner.

(@) A company is connected with another — if theesgerson has control of both companies

or a person has control of one and persons corhadtlke it have control of the other or.

(b) If a group of two or more person has controda¢h company and the group either consist
of the same persons by treating a member of eghmip as replaced by a person with

whom he is connected.

(c) A company is connected with another persolmat person has control of it or if that person

and persons connected with him together have cooitig

(c) Any two or more persons acting together to secumexercise control of a company shall
be treated in relation to that company as connestgdone another and with any person
acting on the direction of any of them to securexarcise control of the company;

(e) A person is connected with an individual éttperson is individual’'s spouse or a relative

or spouse of a relative etc.

M A trustee of a settlement is connected with sugiyvidual who in relation to the settlement

is a settler and with any person who is connectiéid such individual's spouse.
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() A person is connected with any person whorshe partnership and with the spouse or

relative of any individual with whom he is in pagtship.

Thus where, a company tax payer sells its promestyat under value to a person connected,
such a sale will be disregarded and the chargeghes will be calculated on the market value of
the property at the date of transfer. Such trarmabetween connected persons is regarded as a

transaction otherwise than by way of bargain madera’s length.

0. Tax Rate Vis-a- is Investment

It is the view of Professor Wheat Cratt964, Problems of Capital Gain Tax, in British
Tax Report, p.406) saithat if capital gains are to be taxed at subsaipiower rates than income,
the legal and accountancy professions will doubljealso devote much time and thought to

devising methods of turning income gains into @gains. This weakens investment.

In this vain, Professor Ayu&1999: 67)submitted that Capital gain tax rate is too low 20%
in Nigeria, in spite of huge profits that companae making especially in real estates. He
therefore suggests that capital gains should Engiveferential treatment (i.e. increase the rate o
capital gains) so as to create incentive to smestments from the activities which yield ordinary
income which attracts higher rate of tax such agldnds, interest, allowances etc to those which

create Capital gains since it will be taxed atveelorate.

Low rate of Capital gains will make shareholdersf@r profits to be retained in their companies.
This also reduces funds for further investment ofymities in especially that our capital market
is too young. It is arguable that low rate of cabgains might make company to plough back
excess profits into new ventures, which will likellycrease their efficiency-although risky.
Conversely, it is inimical to increase the tax m@t€apital gains because, it will negatively affec
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the easy movement of securities in the Capitalgyaihis will be detrimental to industrial growth

and development.

(Briefly explain the relationship between tax ragand investment).

It appears from the above argument that it is bétteembark on the policy of low tax rate on
Capital gains so as to encourage investment ad afave. It is most respectfully submitted that
Capital gains tax rate should not be increased 2686 to 35% as suggested by Professor Ayua
(21999: 337)This is because, it will make shareholders andggeotive investors not have any
desire to invest their securities in new venturgs t the unpredictable natural trends of Nigerian
economy. What is more, most government policiehereconomy is geared towards encouraging
private investment opportunity and commercializatmf public enterprises to generate more
revenue and employment in Nigeria. It will therefdoe very suicidal to increase the rate of capital
gains at this point in time. The time is not yperfor the government to increase the rate of ahpit

gains at this juncture.

p. Tax Rate Vis —a — Vis inflationary Trend
Inflation increases the nominal value of assetstlherte is no equal increase in their real value.
Thus, under inflationary period, any increase ilugaf assets should not be subjected to capital
gains tax because there is no any gain. But sorastauring inflation, the money value of assets
may appreciate higher thus giving rise to sometabgains which may be taxable e.g. holders of
corporate shares and urban real estate who sefimsfers them with beneficial gains. This does
not apply to holders of bonds and fixed assets wilildoss. Hence, it will be appropriate to tax
capital gains on holders of Corporate Shares aadestates during inflation with the exemption

of those holding bonds and fixed assets to engjuitadility in taxation. To drive home this point,
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inflation allowance should be granted to compamwhe acquire additional assets or replace old
assets during inflationary period so as to coveedoarisen from the cost of acquiring new assets

against the old, replaced assets.

Professor Ayual(999: 234)opined that ‘indexation’ of Capital gains shoulditeoduced to allow
for price inflation. But he further admitted thatis a difficult subject to tackle in developing
country like Nigeria. He submitted that even Bntaould not attempt the indexation. However, |
share his view that graduated tax rate will creatministrative bottleneck for tax authorities to
handle and very expensive Granting temporary thefrie times of inflation for companies on
capital gains is the best option as well as maiirigione form of tax rate for the country for the

time being.

There are few Nigerian Cases on Capital gainsHaxce, we shall make reference to one or two
foreign cases bordering on English courts decisaemling with trustees’ liability to tax on
‘advanced’ assets.

In Messrs Hoare Trustees v. Gardnefl977, T.LR 24)The appellant appealed on the
trustee of a settlement against the respondenpdasr of taxes). Pursuant to a power of
advancement contained in that settlement, execataepd declaring trusts of the advanced assets,
so taking such assets out of the original settléeraed subjecting them to new trusts. There is
deemed disposal of those assets for the purposéseotapital gains tax legislation. Justice
Brightman so held in dismissing the appeal by thmastees in favour of the tax
inspector/respondent.

In M. Corguodale & Co. Ltd. v. F.B.I.R. (A.C, 139) was held that CITA 1961 & Capital Gains
Tax Decree 1967, assessment arising there undénevisirplus arising from stirling devaluation

constituted an income under CITA. Even unrealiaaglss could constitute a taxable profit.

102



Chinn & Anor. V. Inspector of Taxeg(1977, L.R 26)he court said it is prepared to look at chain
of transactions as a whole to ascertain capitalsgai

In Brown v. National Provident Institution. (19212 A.C 222 It was held that section 30
CITA 1961 that the profits for the year of assessmeere to be calculated on the basis of the
proceeds of the preceeding year basis. The samsiadewas reached in th&helan Heming
(1926 A.C 293pndLandis Bros. V. Symson (19 T.C p&here it wasstated that any profit that
was not credited under the profit and loss accauast chargeable under S. 17A CITA 1961.

1.4 Summary

Capital Gains tax are taxes levied on assets thdiraught out for disposal which could be paper
gain or realized gains at a given point in timas ladministered in different forms and substance.
Capital gains affects tax rate, investments andtioh in the economy as is seen in the tax laws
and few judicial decisions. Under this unit, we gvable to discuss the history and meaning of
capital gains tax. We also examine which assetsugct to the tax as well as chargeable gains.
The administration of capital gains was discussedgawith its effects on tax rate, investment and

inflation.
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1.6 Answers to Self-Assessment Exercise 1
I. It is the gains arising from the disposal of Cd@ssets to a person who does not frequently
offer them for sale and in whose hand they arestmtk in trade despite increase in the market

value of the assets.

il Consideration is the money’s worth given in ex@®hy the buyer of an asset to the seller.
It can be determined under certain conditions thiclg; Bargain at arm’s Length and Deemed

consideration.

Answers to Self-Assessment Exercise 2

2 The following items are exempted from capital gamemely:

]. Disposed of decorations awarded for velour, oragéltonduct (s. 30 of the Act) acquired
otherwise than for considerations in money or méneyprth.
ii. The main or private residence of an individual.
iii. Life Insurance Policies.
iv.  Chattels disposed of for not mere than N1,000 ynyaar of assessment;

V. Motor cars suitable for private use (s.38 of theé)Ac

2.1  Section 21 CGTA, provides that the federal BoardhtZnd Revenue has wide power to
disregard artificial or fictitious transaction ewgga for the purposes of Capital Gains Tax.
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MODULE 6 TAXATION OF PETROLEUM PROFIT TAX (PPT)

UNIT 1.
CONTENTS
1.1 Introduction
1.2 Learning Objectives
1.3 Taxation of petroleum profit Tax
1.3.1 Meaning and Nature of Petroleum Profit Tax
1.3.2 Administration of Petroleum Profit Tax
1.4 Summary
1.5 Reference/ Further Readings/Web Sources

1.6 Possible Answers to SAEs

1.1 Introduction

Petroleum is the major source of Nigerian reveaveral legislations were enacted to govern the
taxation of revenue arising from petroleum. It ladso undergone series of amendments. For
instance, the Petroleum Profits Tax Act of 1959chkiwas the principal Act was amended by the
Income Tax (Amendment) Act No. 65 of 1966; PetroidRrofits Tax (Amendment) ACT No. 1
of 1967, Oil Terminal Dues Act No. 9 of 1969; Pé&tton Profits Tax (Amendment) Act No. 15
of 1973; Petroleum Profits Tax (Amendment) Act N&b, 1977, Petroleum Profits Tax
(Amendment) Act No. 4, of 1979, Petroleum ProfiexTAmendment) (No. 2) Act No. 25 of
1979, Petroleum Profits Tax (Amendment) Act No. 865 1979, Petroleum Profits Tax
(Amendment), Act No. 22 of 1990. All these Acts danow been consolidated into the Petroleum
Profits Act Tax (PPTA) Cap. 354, Laws of the Fetieraof Nigeria (LFN) 1990 now known as
PPTA, CAP P13 LFN, 2004. Even some provisions efRRTA 2004 have been amended by the
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Finance (Miscellaneous) taxation Provision Decliaes993, 1996 and 1998 respectively. As of
now, 2020, the federal government is about to antlea&PTA since 2008 but, all attempts proved
abortive. In this study, our references shall beeiation to PPTA Cap. P.13 LFN, 2004 and the

relevant amendments accordingly.

1.2 Learning Outcomes

By the end of this unit, you will be able to:
I Explain the petroleum profit tax law
. Analyse how the federal government derives its meee

from the taxation of petroleum products

1.3 Meaning and Nature of Petroleum Profit Tax

Petroleum companies are taxed separately from otlmepanies because of their peculiar sensitive
and difficult nature of the crude oil industry. Theree types of companies engaged in the
petroleum industries are: The Crude Oil Produciogh@anies, the Petroleum Products Marketing
Companies and the Servicing Petroleum Companiesshwtieals with seismic survey and
prospecting, drilling, logging, interpretation oatd etc. It is only the profits of the crude oll
producing companies that are subject to PPTA, 2804he rest i.e. the Petroleum Marketing
companies like Texaco, Nig. Plc., Mobil Plc, AgiNPC, Shell Nig. Plc., Chevron Nig. Plc. Etc.
including the several independent marketers argesuto Companies Income Tax Act of 2004.
The Federal Inland Revenue Service (FIRS) admisi®®®TA in Nigeria.Concisely explain the
nature of petroleum profit tax As to the nature and manner of charging andresoeent of
Petroleum Profits Tax, it is provided under the thett tax shall be charged, assessed and payable

upon the profits of each accounting period of ammpgany engaged in petroleum operations during
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the period. These include production and sale tf bonude oil and liquefied natural gas excluding

the refining of crude oil in the refineries.

Self-Assessment Exercises 1

1. What is the full meaning of PPT?

2. Which body takes the responsibility for the due sustration of the
petroleum profits tax in Nigria?

1.3.1 The administration of Petroleum Profit Tax

Below is the manner and form in which PPT is adstered in Nigeria:

I. Basis of Assessment
Section 2 PPTA defines an ‘accounting period’ ifatien to a company engaged in

petroleum operation as:

a) a period of one year commencing dhianuary and ending on*8lhecember of the same year.

b) any shorter period commencing on the day the cognfiest makes a sale or bulk disposal of
chargeable oil under a programme of continuousywtioh and sales, domestic export or both,
and ending on 31December of the same year, or

c) any period of less than a year being a period caming on # January of any year and ending
on the date in the same year when the companyseabe engaged in petroleum operations.

The accounting period of any petroleum companyteaany of the periods stipulated above.
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A notable difference between petroleum companie$ etiher companies is that petroleum
companies are assessed with reference to accoymaiayd and not with reference to any year of
assessment. In the event of any dispute arising e date of first sale of chargeable oil or the
date the company ceases to be engaged in petral@enations, the director of Petroleum

Resources shall determine such dispute and no kgipahlie therefrom. (s. 9 PPTA, 2004).

il Ascertainment of Profits
The profits of an accounting period of a compargeged in petroleum operations is the aggregate

of:

1) The proceeds of sale of all chargeable oil soltheycompany in that period,;
2) The value of chargeable oil disposed of by the aamgluring that period;
3) All income of the company of the period inciderttabnd arising form only one or

more of its petroleum operation.

iii. Administration of the Tax
The Federal Board of Inland Revenue is respondirieéhe due administration of the

petroleum profits tax. The Board while exercisitggfunction must take cognizance of;

1) the proceeds of sale of all chargeable oil dispadety the company during that
period;

2) the value of chargeable oil disposed of by the aimgluring that; and

3) all income of the company of that period incidemtabn arising from only one or

more of its petroleum operations.
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V. Meaning of Chargeable Oil disposed off
For the purpose of ascertaining the profits of aoge the value of chargeable oil so

disposed of is the aggregate of:

1) the value of that oil as determined, for the puepofroyalty in accordance with
the provisions of any enactment applicable theagi any financial agreement
or between the Federal Government of Nigeria aat@ompany;

2) any cost of extraction of that oil deducted in detiaing its value;

3) any cost incurred by the company on transportaéind storage of that oil

between the field of production and place be diapos

(Briefly explain the manner and form in which PPTsiadministered in Nigeria).

Self-Assessment Exercises 1

1. What do you understand by the terms ‘Disposal aisgd3ed Off’

2. State any two types of capital allowances you know

V. Meaning of Disposal and Disposed Off
Disposal and Disposed off, in relation to chargealil owed by a company engaged in petroleum

operations mean:

1) delivery, without sale, of chargeable oil to, and
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Vi.

2) chargeable oil delivered without sale to activeaman adjacent storage tank for

refining by the company. (s. 1PPTA, 2004)

Adjusted Profits

To determine the appropriate tax payable in anyaating period from petroleum all

outgoings and expenses, wholly, exclusively necégsand reasonably incurred in producing the

profit shall be deducted. Such expenses includeesepent in respect of the following allowable

deductions:

)

ii)

Vi)

vii)

any rent incurred by the company for that periodespect of land and building occupied
for its petroleum operations or compensations rezliunder an oil prospecting licence or
an oil mining lease for disturbance of surface tsgtr for any other like disturbance e.g.
crops houses and right of loan.

All royalties the liability of which was incurred the company during that period in respect
of crude oil exported from Nigeria as of casingdlgeetroleum spirit so exported after
injection into crude oil;

Interest upon money borrowed (i.e. loans) wherébthaed is satisfied that the interest was
payable on capital employed in carrying on the camyfs petroleum operations;
Expenses incurred for the repair of premises, planachinery, or fixtures employed for
the purposes of carrying on petroleum operatiorth@renewable repair, or alteration of
any implements utensils or articles so employed.

Bad and doubtful debts proved to have been badwtéul during the periods.
Expenditure including intangible drilling act ditgcincurred in connection with drilling
on an exploration appraisal or development well;

Contributions to a pension provident scheme funt@ged by the Joint Tax Board;
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viii)  All sums the liability for which was incurred byeltompany during that period to the

federal government of Nigeria by way of duty (Extthg Customs and Excise Duties).

Stamp Duty Tax (other than tax imposed by PPTA 1@9@ny rate, or other like charge.

(S. 10(1) PPTA, 2004)

Such other deductions as may be prescribed byw@ymade under the act.

However, there are deductions not allowed wimclude:

a)
b)
c)
d)
e)

)

9)

h)

)

Disbursement not wholly and exclusively lay outtioe purpose of the operations.
Withdrawal of capital

Improvements of a capital nature

Sums recoverable under an insurance or contractiemnity.

Rent and repair not for the purpose of the operatio

Amount incurred in respect of income tax profitsadher similar tax whether
charged within Nigeria or elsewhere

The depreciation of any premises, building of amgnpses, buildings, structures,
works of a permanent nature, plant, machineryxufres;

Payment for pension or retirement benefit not apgalo

Royalty or other sum deductible in ascertainingrgbable tax

Expenditure for the purpose of information in relatto the existence and extent

of petroleum deposit.

The above tabulations aside, other deductionslioeted is interest or borrowed money where

such money was borrowed from a second company if:

i)
i)

either company has an interest in the other company

both interest in another company either directlyhoough other companies or;
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i) both are subsidiaries of another
It is stipulated under section 12 PPTA that wheoempany engaged in petroleum operations is
also engaged in the transportation of chargeably/@mcean-going tankers from Nigeria to another
territory, the profits attributable for such traoggtion shall be excluded from the adjusted psofit
of the company. Also, under Section 14 P.P.T.A.4206gulates losses incurred by Petroleum
Operations. The section provides that losses iadury petroleum operations during any previous
account period shall be deducted from its assesgabfits for any account period. Such deduction
is made from the adjusted profits of the accounpiagod coming after the accounting period in

which the loss occurred.

In section 14 (3) of the Act, where the aggregas$s bf an accounting period cannot be wholly or
completely relieved against the adjusted profifsthe period, any amount of loss remaining
unrelieved shall be carried forward to succeedompanting period until the full amount of loss

is completely helped out. Even where the petroleompany has enough profits in the current
accounting period to relief such losses, it canMay of election decide to carry forward such

losses to subsequent accounting periods.

(What is adjusted profits?)

Vi, Chargeable Profits and Capital allowances
According to section 18 PPTA, the chargeable mafitany petroleum company of any accounting
period is the amount of assessable profits of pleaibd after deduction of capital allowance as

may be given under the provision of the Act such as

a) Restriction of Capital Allowance deductible: The amount of capital allowances

that may be deducted from the assessable profas atcounting period shall be
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restricted to such an amount that the chargeabli&gof the period shall not be
less than 15% of the assessable profits of th@gdxefore the deduction of the

capital allowances

In order that the chargeable profit of a periodas less than 15% of the assessable profit

of the period, the aggregate capital allowanceshefperiod that may be deducted from the

assessable profits of the period is:

)

b)

the amount of the computed capital allowances @piriod or

a sum equal to 85% of the assessable profits adi¢cheunting period less 17% of
the total amount allowed as deduction in computimg chargeable tax for the
period whichever is less.

Carry forward of capital Allowances: Where the full amount of capital
allowances cannot be deducted because of inadegiiasgessable profits or due
to the restriction indicated above the excess $teadlarried forward to be set off in
the succeeding accounting period until the full amaf capital allowance entitled

is wiped out.

Qualifying Capital Expenditure: This refers to gualified list of items which is

capital expenditure is incurred will entitle thengeany to capital allowances.

They have been classified into four categories:

1)

2)

3)

Qualifying plant expenditure i.e. capital expenditincurred on plant, machinery
or fixtures qualifying pipeline and storage.

Expenditure incurred on pipelines and storage tanks

Qualifying building expenditure i.e. capital struds or works of a permanent

nature; and
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4)

d)

Qualifying drilling expenditure which covers capitexpenditure incurred in

connection with, or with petroleum operations beseaof:

Acquisition of rights in or over petroleum deposits

Searching for or discovering and testing petrolelgposits or wining access
thereto, or

The construction of any works or building which &kely to be of little or no
value when the petroleum operations for which tveye constructed cease to

be carried on.

Types of Capital Allowances

Investment Tax Credit: This is given once and for all in respect of areass
to the company that has incurred expenditure taglihe asset into being. It is
given for the accounting period in which the expend is incurred. The
investment tax credit is required to be deductenhfthe assessable tax for the
purpose of ascertaining chargeable tax.

Annual Allowances: Annual Allowance of 20% is given per annum in retpe
of any qualifying asset. This is required to bewtgdd from assessable profit

in order to arrive at chargeable profit.

No allowance unless asset is in use at the enteobasis period. According to Paragraph 7 of
Schedule 2 to PPTA an Investment Tax Credit or ahAllowance in respect of an asset shall not
be given to a company unless the company is theeowfithe asset and the asset is in use at the
end of the company’s basis period. A company igledtto Balancing Allowance or charge once

it disposes an asset during its basis period. Tiheiple governing that treatment and computation

has already been examined and should be referred to
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The rates of Allowances are specified in tabled Hrof the schedule 2 to PPTA 2004,

they are as follows:

1. Investment Tax Credit Rate

Expenditure in respect of on-shore operations. - 5%
Operations in territorial waters and continental

shelf areas up to and including metres of watettdep 10%

Operations in territorial waters and continentaitareas

in water depth between 10 metres and 200 metres. -15%

iv. ~ Operations in territorial waters and continentalsh
areas beyond 200 metres water depth. - 20%
2. Annual Allowance
a) 1st year - 20%
b) 2nd  year - 20%
C) 3rd  year - 20%
d) 4th  year - 20%
e) 5th  year - 19%

Assessable tax is levied on the chargeable prigfietyoleum companies at the rate of 85%

in respect of the accounting period of the company.

viil.

Accounts and Particulars

According to section 28 (2) PPTA every petroleurmpany is required every accounting period

to make up accounts of its profits or losses agisiom its petroleum operations stating some
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required particulars and delivering its auditedoaetts to the federal Board of Inland Revenue.
Such copy must be signed by a duly authorised esffaf the company or by its liquidator or
receiver that the same is true and complete. Whech copies are estimates, each copy shall
contain a declaration similarly signed that sudinestes were made to the best of the ability of
the person signing same. Each petroleum companiysubmit a return of its estimated tax to the

Board not later than two months after the commeiecerof each accounting period.

(Identify and explain the types of capital allowa&s you know)

iX. Assessment
A petroleum company is mandated under section 28@fPPTA to deliver its accounts and
particulars. Where the company fails an assessmirte raised on the petroleum company by
the federal Board of Inland Revenue to indicatetéixeliability of such company for the relevant

accounting period.

But where the Federal Board of Inland Revenue vecethe accounts and particulars of

the petroleum company within the time limit, theaBd may:

1) accept the same and make an assessment accordingly.
2) Refuse to accept the same and proceed to estineaderiount of tax payable and assess
accordingly.
Section 34 permits the Board to raise an assessmarcompany where the company fails to do
so. It also has the additional power to raise &mlthil assessment where the company has been
assessed at a lesser amount. A petroleum compangispaite an assessment, where it so disputes,
it may apply to the Board by notice of objectionaniting to review and revise the assessment in

accordance with section 36 (2) of the Act.
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The application for review and revision must be enadthin 21 days from the date of
service of the notice of assessment. In makingpipdication, the company must state in the notice

of assessments.

a) The amount chargeable profit of the company.

b) The accounting period in which the assessment veakem

c) The amount of assessable tax made by the Board

d) The appropriate tax aimed by the company.
The 21 days period within which to file the not@eassessment may be extended of good reason
are adduced for not filing the notice within the¢i frame. But where the company fails to agree
with the Board as to the amount of tax payable,Bbard may give a notice to refusal to amend
the assessment as desired by the company anchgigeiinpany notice of the tax payable together
with the notice of refusal to amend and reviseadgessment. (S.36© PPTA, 2004). No assessment
shall be quashed or voided because the assessidemitccomply with the required notice, or
because of mistake defect or omission, if the rosiabstantially conforms to the intent and
meaning of the Act. But such notice must have Iseeved on the company intended to be served.
Again, such notice must contain substantially ladl televant particulars on the notice. (s.38(2)

PPTA, 2004)

Any company that is dissatisfied with an assessmeathas failed to reach an agreement with the
Board as to the correct tax payable, it may appgainst the assessment to the Body of Appeal
commissioner within 30 days after the date of seraf notice of refusal to amend by the Board.

The notice of Appeal against the assessment masticed the following particulars:
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a) the official number of the assessment and the adowuperiod for which it was
made;
b) the amount of the tax charged by the assessment;
C) the date upon which the appellant was served vatice of refusal of the Board to
amend the assessment as desires.
d) The grounds of appeal against the assessment and
e) The address for service of any notices, or otheud@nts to be given by the
secretary to the body Appeal of Commissioner, ¢oappellant
All appeals are heard in camera. (s.36(60, PPTARGNyY appellant company who is aggrieved
by the decision of Appeal Commissioner has thet righAppeal to the Federal High court. The
right of Appeal must be exercised within 30 daysraihe date the decision was given. The Board
also has aright of appeal, which it may exercgsgrest the decision of the Appeal Commissioners.
The burden lies on the appellant company to prbaed particular assessment is excessive. (S.37,
PPTA, 2004) The court may conform, reduce, increassnul a particular assessment. Where no
valid objection of appeal had been lodged withmtime limit against an assessment or where the
amount of tax has been agreed to or where it has determined on objection or revision or on

appeal the assessment shall be regarded as fuhabawlusive. (S.40(1), PPTA, 2004)

(What option is left for a company that is dissdiexd with an assessment and has not been able

to reach an agreement with the Board?).
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are:

Offences and Penalties

Under section 48 (1) of the P.P.T.A. 2004, cemdi@nces and penalties are spelt out. They

Failure to comply with the requirement of a notsggved on a company under the Act or
to prepare and deliver returns usually a penalty1i0,000 and a further N2,000 for each
and every day during such offences or failure cuas.

Failure to pay such fine will subject the persapansible on behalf of such company shall

be liable to 6 months’ imprisonment.

Making of false accounts, statement or informatigiiout reasonable excise. The person
liable will be liable to a fine of N1,000 apart fnopaying double the amount of tax which
the company undercharged as a result of the falsearrect information. Liability under
this head is only possible if the offence is disr@d and caution taken six years after the
end of the accounting period in which it was conteait

Making of false statements and returns for the psepof getting undeserved deductions,
relates, repayment in respect of tax. The aiding) avetting the same will also attract a
fine of N1,000 in addition to paying three times timount of tax for which the Company
is liable under the Act, failure to comply with thbove by the person responsible will
expose him to 6 months imprisonment or both.

Corruption and dishonesty on the part of the sththe Board of Inland Revenue makes
them liable to a fine of N60O or to imprisonment 3oyears or both.

The penalty for non-payment of tax within the présed period equal to 5% of the amount

of the tax which is added to the tax.
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Thus, the income, the adjusted profits, the asbbsgaofits, the chargeable profits, the
assessable tax and the chargeable tax payabldl saikem into account in the ascertainment of

petroleum profits tax of crude oil companies in &tig.

In SHELL B.P. Co. Nig. Ltd) Vs. F.B.l.R. (1975) & 225 the respondent (F.B.I.R) in
computing the chargeable profits of the appellahell B.P. Nig. Itd), disallowed the amount of
£75,998 or N151,996 representing the demurrageaxd tteight charges incurred by the appellant
in connection with the sale of crude oil for expditte dispute between the two sides therefore is
as to whether this amount should or not be deduntedmputing the appellants tax. It was held
that both the respondents and appellants haveropegy adhered to the provisions of the Act.
To compute the chargeable income solely on theslzdssection 17A CITA 1961 is wrong. The
act requires that the profits of the appellantadé& or business be ascertained primarily under
section 9 CITA 1961 and that a second account epaped. It is only when the chargeable tax
arrived under the first method is less than thewarhgot under the second method that additional
assessment equal to the chargeable tax underdbwedsmethod becomes relevant and mandatory.
The appeal fails because the respondents are soleberned with the issue of the deductibility

of demurrage or dead freight charges. The asses&ppealed against are confirmed.

(What is the fact and decision in the caseQflELL B.P. Co. Nig. Ltd) Vs. F.B.l.R. (1975) A.C

2257).

1.4Summary
Having seen the meaning and actual nature of petmoprofit tax, we can appreciate its difficulty
and crass technicality involve in its assessmérdrgeability and the administration of this type

of tax. However, it is clear that the tax authoatyministering this tax- FIRS have to be prudent
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in its enforcement as it is the major source oérexe to the government. This unit amplified the
meaning and nature of petroleum profit tax in Nigelt also highlighted the importance of this
tax to the Nigerian economy. By the nature of this even though technical, it becomes necessary

to know the chargeability of income derived fronstspecial tax.
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1.6 Answers to Self-Assessment Exercise 1

i. PPT means Petroleum Profit Tax

il The Federal Board of Inland Revenue is responddridhe due administration of the
petroleum profits tax.

Answers to Self-Assessment Exercise 2
A. Disposal and Disposed off, in relation to chargeabl owed by a company engaged in

petroleum operations mean:

I. delivery, without sale, of chargeable oil todan
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il.  chargeable oil delivered without sale to activéaman adjacent storage tank
for refining by the company. (s. 1PPTA, 2004)
B. Types of allowances are:
I. Investment credit

ii. Annual allowance

MODULE 7: VALUE ADDED TAX IN NIGERIA
Unit 1: The Administration of Value Added Tax in Nigeria

1.1  Introduction
Learning outcome

1.2  Administration of value added tax in Nigeria
1.3.1 Meaning and nature of VAT
1.3.2 The administration of VAT

14 Summary

1.5 References/Further Readings/Web Sources

1.6 Answers to Self-Assessment Exercise 1
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1.1 Introduction

This unit is devoted, exclusively, to the discoun$&’alue Added Tax (VAT). Value Added Tax
Act (VATA) CAP VI, LFN, 2004 is a tax on goods aservices which is imposed at each stage of
the process of production. This tax was introdunédigeria by the Value Added Tax Act of 1993,
which came into force on the 1st day of Decemb@B1Section 1 of the Act imposes the payment
of the tax, while Section 8(1) requires that, ev@xable person shall, within six months of the
commencement of the Act or within six months of teenmencement of business, whichever is
earlier, register with the Board for the purposéheftax. Section 8(2) of the VAT Act stipulates
punishment for failure to register with the Boafdrdernal Revenue, for purposes of payment of
VAT.

1.2 Learning Outcomes

By the end of this unit, you will be able to:

I. Explain what VAT is all about
ii. Understand thgoods and services that are subject to VAT

iii. Acquainted with the increase in tax rate irgBliia

1.3 Meaning and Nature of Vat

By virtue of the provisions of sections 8, 9 andbithe VAT Act, every taxable person (including
resident and non-resident persons carrying on bssiim Nigeria) is required to register with the
Federal Board of Inland Revenu&dntify the items that is, goods and services epéed from
the payment of VAY. Taxable goods and services are also definecebyid® 46 of the VAT Act
to mear‘the goods and services not listed in the firstesble to this Act."The first schedule to

the VAT Act lists goods and services which are epia from the imposition of Value Added
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Tax. Part 1 of the first schedule lists the follog/igoods as exempted from the payment of Value

Added Tax:

1.

2.

All medical and pharmaceutical products.

Basic food items.

Books and educational materials.

Baby products.

Fertilizers, locally produced agricultural and vetary medicine, farming machinery and
farming transportation equipment.

All exports.

Plant and machinery imported for use in the Expooicessing Zone.

Plant, machinery and equipment purchased for atibn of gas in the down-stream
operations.

Tractors, ploughs and agricultural equipment anglements purchased for agricultural

purposes.”

Self-Assessment Exercises 1

1. Enumerate the services which are exempted fronrmtpesition of VAT

2. Which body administers VAT in Nigeria?

Part Il of the first schedule lists services which exempted from the imposition of Value Added

Tax. It lists as follows:

1.

Medical services.

124



2. Services rendered by Community Banks, People’s BawkMortgage Institution.
3. Plays and performances conducted by educationglutisns as part learning.
4. All exported services.

VAT is a tax on spending. The tax is borne byfthal consumer of goods and services
because it is included in the price paid, althotighVAT element is to be separately indicated in
the tax invoice. The rate of tax is presently &iatirate of 5% on the value of all taxable goods
and services as determined under sections 5 ahthé ¥AT Act.

For the purpose of this Act, the value of taxajdeds and services shall be determined as
follows, that is:

a) If the supply is for a money consideration; itsueakhall be deemed to be an amount which
with the addition of the tax chargeable is equahtconsideration.
b) If the supply is for a consideration not consistafgnoney, the value of the supply shall be

deemed to be its market value under section 5eoAth

Where the supply of taxable goods or services igshwonly matter to which a consideration in
money relates, the supply shall be deemed to be gad of the consideration as is properly
attributed to it. In respect of imported goods, thkie of imported taxable goods for the purposes
of the Act shall be the amount which is equal te fnice of the goods so imported and shall
include:

(a) Alltaxes, duties and other charges levieceeittutside or by reason of importation into Nigeria
other than the tax imposed by this Act;

(b) All costs by way of commission, packing, tramgpand insurance up to the port or place of

importation.
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The impact of the afore going provisions which esitained in Section 6 of the VAT Act is that
after payment of taxes and duties in respect obimel goods, the final consumer will still be
required to pay Value Added Taxes based upon thguatation of the entire value of the goods.
While estimating the value, account is taken oftthees and duties paid for the said goods. Upon
registration, the Federal Inland Revenue Servi¢tBSI, the operational arm of the FBIR, issues
the taxable person with a Certificate of Registratatnd a Registration Number, which serves as
an authority to charge and collect VAT on behalftef FIRS. The VAT registration number must
be quoted on all invoices raised to customers.t@kés collected on behalf of the government by
registered businesses and organizations which feaygtered with the FIRS- Local VAT offices
for VAT purposes. All businesses and organizatiare to register for VAT in the local VAT
offices nearest to their offices or operating baBeanches of such businesses and organizations

are to register independently in their own areaspafration.

(VAT is a tax on production. Do you agree?)

A business or organization which has registere®&r is classified asregistered person” (S.7,
VATA,2004).A registered person will pay26 (now 7.5% under the Finance Act, 20@0)goods
and services purchased but can claim credit fertéx called input tax when sold. 5% (now 7.5%)
VAT called output tax is included in the price difgpods and services supplied by the registered
persons. The registered person has to make reglarreturns and either pays to, or receives
from the FIRS (VAT Directorate), the differencetbé input and output tax. To claim a credit for

input tax, a registered person must hotdax Invoice”.
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Section 15 of the VAT Act obligates a taxable parsmrender to FIRS on or before the thirtieth
day of the month following that in which the purskar supply was made, a return of all taxable
goods and services purchased or supplied by hisudh manner as the FIRS may determine from
time to time. If, in a particular month, the outpdAT exceeds the input VAT, the excess tax is
remitted to the FIRS. If, on the other hand, thauinVAT exceeds the output VAT, the tax payer
is entitled to a refund of the excess tax fromRHRS on the production of such documents as the
FIRS may require from time to time. In practice lever, the VAT refund mechanism is non-
existent despite the enabling provision to thaeaff The only practical option that a taxable
person, who is in a net refund position, may hailebe@ to recover the excess input tax from any
excess output tax of a subsequent period. Thicesable to the FIRS. However, a taxable person
who is in a perpetual refund position will indeeglib an unfortunate situation, since it is unlikely
that he will receive any cash refund from the FIRput VAT paid by a taxable person on any
overhead, service and general administration afsgnless, which otherwise can be expanded, and
on any capital item or assets, which Is to be edpéid along with the cost of the capital or assets
is no longer recoverable from the output underigect7 of VATA, 2004.(Abiola SANI (2012)
Current Law and Practice of ValueAdded Tax in Nigeria. (British Journal of Arts &@&al

Science, Vol. 5, No 2)

Section 17 of the VAT Act of 2004 has equally liedtthe Input VAT deductible from the output
VAT to the VAT on goods purchased or imported disefor. sale and goods that form the stock-
in-trade used for the direct production of any nmaeduct on which the output VAT is charged.
The rationale behind this may not be farfetchetlalt been noted that, prior to the introduction of

the limitation; input tax incurred on private congution can as well be deducted from output tax.
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collected from business, provided the item of geveonsumption is a taxable good and the input
tax has been paid by the taxable person. The lofgibis scenario is that a taxable person can
develop a comprehensive tax evasion scheme by veietill steadily use input tax of his private

consumption to offset the output tax collected friois1business. The result of this is to pay little

or no tax continuously or infinitelyBfiefly discuss the history of VAT in Nigerja

The idea of introducing VAT in Nigeria came frometheport of the study group set up by the
Federal Government in 1993 to review the entiresigstem. VAT was proposed and a committee
was set up to carry out feasibility studies onithplementation. In January 1993, government
agreed to introduce VAT by the middle of the ydtwas later shifted to 1st September 1993, by
which time the relevant legislation would have besade and proper ground work done.

VAT is a replacement of the existing Sales Taxchhias been in operation under Federal
Government Legislation, Decree No.7 of 1986 butrat@el on the bases of residence. The
rationale behind replacing Sales Tax with the V#ldded Tax Is Informed by a number of factors
and considerations notably: The base of Sales T &kderia as operated under Decree No.7 of
1986 Is narrow. It taxes only nine categories afdpplus sales and services in registered hotels,
motels and similar establishments. The narrow béske tax negates the fundamental principle
of consumption which by nature is expected to cubss all Consumable goods and services. VAT
base is broader and includes most professionaicesrand banking transaction which are high
profit-generating sectors.

Only locally manufactured goods were tardddg the Sales Tax Decree of 1986, although it

might not have been the intention of the law. VAT neutral in this regard. Under VAT, a
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considerable part of the tax to be realized is fioyported goods. This means that under the new
VAT, locally manufactured goods will not be placada disadvantage, relative to imports.

(1N Since VAT is based on the general consumptehaviour of the people; the expected high

yield from it will boost the fortunes of the stagevernments with minimum resistance from the

payers of the tax.’

By nature, Value Added Tax is a Consumption tax tizs been embraced by many Countries
worldwide. Because it is a consumption tax, itafatively easier to administer and difficult to
evade. The yield from VAT is a fairly accurate m@asnent of the growth of an economy since
purchasing power of the naira Increases with ecamignowth. VAT is a self- assessment tax that
is paid when returns are rendered. In-built inntbe tax is the refund or credit mechanism which
eliminates the cascading effects, that is a featdirthe retail sales tax. The input-output tax
mechanism in VAT also makes it self-policing beeubere is need to obtain receipts at each
stage of the transaction. In essence, it is theutubx less input tax that constitutes the VAT
payable. It is the equivalent of the tax paid bg timal consumer of the product that will be
collected by the government. Even though VAT isudtiple stage tax, it has a single effect and
does not add more than the specified amount ocath&umer price no matter the number of stages

at which the tax is paid.

A person who is registered under Section 8 of tAd YAct (referred to a%a registered person”)
shall keep such records and books of all transagtioperations, imports and other activities
relating to taxable goods and services as arecgfitito determine the correct amount of tax due

under this Act. Failure of a registered persondepkproper records attracts a penalty-of N 2000
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for every month which this failure continué€S.33, VATA, 2004)Vhere a taxable person fails to
render returns or renders an incomplete or inateuedurns, the Board shall assess, t@Bi& of
its Judgmentthe amount of tax due on the taxable goods andcesrpurchased or supplied by
the taxable persors( 18, VATA, 2004).

If a taxable person does not remit the tax withm time specified in Section 16 of VAT
Act, a sum equal to 5% per annum (plus interesh@tcommercial rate) of the amount of tax
remittable shall be added to the tax and the ‘miows of this Act relating to the collection and
recovery of un-remitted tax, penalty and interéstisapply.

In respect of a person who does not remit taxiwithe specified time, Section 19(2) of
the VAT Act states:...the Board should notify the taxable person or dgent of the tax due
together with the penalty and interest and If payime not made within thirty days of such
notification, the Board may proceed to enforce paynas provided in S. 16 of this Act’

Self-Assessment Exercises 2

1. What is the effect of lack of proper and adequat&e to a taxpayer?

2. Where a taxable person is aggrieved by an assessma€le on him, what
course of action will he take?

Proper and Adequate Notice

Proper and adequate notice should be given toakeayer of his tax due, if not, the entire
assessment process will be rendered a nullayto v. Wowo 1999 NWLR, Pt.610 27&hy tax,
penalty or interest which remains unpaid aftergéeod specified for payment may be recovered

by the Board through proceedings in the Value Ad@iad Tribunal(S. 20(1) VATA, 2004A
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taxable person who is aggrieved by an assessmeate orathe person may appeal to the Value
Added Tax Tribunal established in the second scledduhis Act. Appeals from the Value Added

Tax Tribunal shall be made to the Federal CouApgeal.(S.20(3) VATA 2004)

Although VAT is a multiple stage tax, it has a $ngffect and does not add more than the specified
rate to the consumer price no matter the numbestaes at which the tax is paid. It is the
equivalent of the VAT paid by the final consumertioé product that will be collected by the
government. For example; if a product moves frorw Réaterial Producer (A) to Manufacturer
(B) at 1,000:00; then to Wholesaler(C) at 1,500t08n to Retailer(D) at 2,000:00; and finally to
the consumer who pays 2,500:00 to the Retailer. \6AJayable to government at 5% now 7.5%

rate of VAT on the product is as follows:
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A 1000 50 - 50
B 1500 75 50 25
C 2000 100 75 25
D 2500 125 100 25
TOTAL 350 225 125

But, take note that by virtue of the Finance A€2@, VAT rate has been increased from 5% to

7.5%, effective from April, 2020. Thus, the totaAV paid to government in the four transactions
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is N125 which is 5% of the final consumer price2dd00. VAT, as the name Implies, is a tax on
value added. However, the Indirect subtractive oeibf taxing value added tends to obscure this
fact because tax liabilities for an accounting @erare calculated without ascertaining the
underlying value added.

The relationship between tax liabilities and vadaieled is further obscured by:

1. The use of exemptions and valuation reliefs.
2. The fact that changes in stock levels are deschyd and
3. The fact that no distinction is made betweentaband revenue expenditure.

The interaction of these can give rise to theougifeature that a trader who has added
value during an accounting period may neverthetessive a repayment of tax. The indirect
subtractive method acts as a tax on consumer expenavhich is broadly based, largely neutral
as regards businesses, and largely confined t@wdahsumption of goods and services. These
principles are discussed below: VAT is a broadlgdabtax on consumer expenditure. To be more
specific, it is a tax on three classes of traneastmade in Nigeria such as:

1. Supplies of goods and service¥AT is charged on supplies of goods and servicadarin
Nigeria by traders referred to &sxable persons”.Tax is charged on the taxable person who
makes the supply and he periodically pays the atreuoharged to the FIRS under section 15(2)
of the Act. This tax is known dsutput tax” in section 14(2) of the Act

2. Imported goods: VAT is charged when goods are moved to Nigeriege Tdx due on goods
imported is paid direct to the FBIR at the sameetas Import duties under sections 15 and 16 of
the Act. This is normally the time when goods anéesed for home use, either at the time of

importation or when they are removed from a warsbaur a free zone.
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In its credit mechanism, VAT is largegmoved from business costs, and thereby confined
to consumer expenditure by providing taxable pesseith a credit mechanism. Subject to a
number of exceptions, taxable persons are entilaecover the VAT they have paid from the
FIRS. This tax is known asputtax and represents:
1. Tax chargeable on goods and services supplidteto by other taxable persons; and

2. Tax paid to the FIRS on goods imported fromiid tbountry.

(Why must Proper and Adequate Notice be given txpeyer?)

VAT is removed from the business costs of oversessders who are not taxable persons by a
system of refunds. VAT is also removed from certaim-business expenditure. For example,
certain goods and services supplied to specifiesigms are charged to tax at zero-rate and refunds
of tax are made to specified public bodies. All@tpd goods are zero-rated, that is, such goods
are VAT able, but at zero percent. This meansnba?AT Is collected and at the same rate any
input is refundable.

1.3.1 Administration of VAT

The VAT system in Nigeria is administered by theléml Inland Revenue Service (FIRS). The
VAT Directorate within FIRS is centrally locatedthe Head Office in Abuja with a network of
zonal and local VAT offices throughout the FedenatiAlthough VAT is administered centrally
by the Federal Government by using the existingraghinery of the FIRS in close co-operation
with the Nigeria Customs Service (NCS) and theeShaternal Revenue Service (SIRS), the net
proceeds from the new tax accrue solely to theeSEatvernments after making an allowance of
20% to cover the cost of administration. In effélog State Government will benefit to the tune of

80% of the entire VAT collectiar(Abdulrazaqg, M.T. (1996 :345)
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The FIRS are given wide powers in carrying outrtkeity of care and management of VAT
under section 7 of the Act. The other powers argelg described in relation to particular
provisions provided below:

Firstly, the minister of finance is also emgoed to:

(a) amend the rate of tax chargeable and

(b) amend, vary or modify the lists set out in 8ehedules to the Act; and

(c) that, the board may, with the approval of theister, make regulations for giving effect to the
provisions of the Act(Jude J.O (2022) in A.G Rivers State v FIRS)

Secondly, the FIRS is empowered to take recoverggedings in the VAT Tribunal to
recover unpaid VAT under section 20 of the Actisltcurious that the legislation made no
provisions for an intermediary VAT Appeals TribunBkpectedly, dissatisfied Vatable persons
would first have recourse to the Federal Tax App&xmmissioners as in the case of tax law
provisions.

Thirdly, the legislation also empowers the FIR$ke directions, impose conditions and
specify in a notice the records to be kept by aettaders. The appropriate directions, conditions
and records are set out in the notices and leasieti®ed by FIRS

The VAT Act establishes a Committee ircti®ms 21, 22, 23 and 24 to be known as the
Value Added Tax Technical Committee (in the Aceredd to as the Technical Committee) which

shall comprises:

(a) A Chairman who shall be the Chairman of theefa@dBoard of Inland Revenue;
(b) All Directors in the Federal Inland Revenue &,

(c) A Director in the Nigerian Customs Service; and
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(d) Three representatives of the State Governmantshall be members of the Joint Tax Board.
The functions of the Technical Committee shalldoe t

(a) consider all the tax matters that require m®itenal expertise and make recommendations to
the board;

(b) advise the board on the duties specified iniSed of the Act;

(c) attend to such other matters as the board frawy, time to time, refer to it.

Subject to such directions as the board may, ftone to time, give the Technical
Committee, shall determine its quorum and otherwesgilate its own procedure. The Federal
Inland Revenue Service may post to the Technicahi@ittee such staff as the Technical
Committee may require for the discharge of its fioms.

The basic framework of VAT is enacted in VAT Dexrdlo.102 of 1993, which came into
effect on December,1993. This law which is now at & now found in Cap Vi, Laws of the
Federation 2004. Many of the detailed provisiorssat out in sections and parts. The Minister of
Finance is given wide powers to make orders, ugadla policy nature and the FBIR are given
similarly wide powers to make regulatiofl5 usually matters of an administrative nature. The
power to make rules of procedure in relation t@vecy proceedings in the VAT Tribunahssted
in the Minister of FinanceExplain the administration of VAT in Nigerid.

A taxable person who is aggrieved by an assessmht on the person may appeal to the
Value Added Tax Tribunal established in the secsetiedule to this Act. The Minister may by
Federal Gazette establish a Value Added Tax Tribareach zone of the Federal Inland Revenue
Service. Each of zonal VAT Tribunals shall consishot more than eight persons none of whom
shall be a serving public officer and one of whdralkbe designated as Chairman by the Minister.

The Chairman of each of the Zonal VAT Tribuwnal
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(a) shall be a legal practitioner of not less ththeen years’ experience,;

(b) shall preside over the proceedings of the t@buMembers of each of the Zonal VAT

Tribunals:

(a) shall be appointed by notice in the Federale@azby the Minister from among persons

appearing to him to have wide and adequate praetqeerience, professional knowledge, skills

and integrity in the profession of law, accountancyaxation in Nigeria, as well as persons that

have shown capacity in the management of trad@édssand retired senior public servants in tax

administration;

(b) shall hold office for a period of three yeaienh the date of appointment and may resign at any

time by a notice in writing addressed to the Migiist

(c) shall cease to be a member upon the Ministerohkning that his office be vacated upon notice

of such determination.

When the Minister of Finance is satisfied that aner:

(a) has been absent for two consecutive meetingutithe written permission of the chairman

of the board; or

(b) is incapacitated by illness; or

(c) has failed to make any declaration and givécaatf his direct or indirect financial interest in

a case when any appeal by such case is pendinglib®tribunal; or

(d) has been convicted of any felony or of any rdfe under any enactment imposing tax on

income or profit; the Minister shall make a detaration that his office as a member is vacant.
Where, for some reasons, there is insufficient lImemof members to hear an appeals the

Minister may make aad hocappointment in writing for the purpose of hearingls appeal. The
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Minister shall designate a serving public officere secretary to a Zonal VAT Tribunal and the
official address of the secretary shall be publtisinethe federal gazette.

Any taxable person who being aggrieved by an assa#sor demand notice made upon him, may
appeal against the assessment and notice to tted ¥8id Tribunal where the taxable person is
resident giving notice in writing through the Searg to the Zonal VAT Tribunal within fifteen
days after the date of service upon such taxabkopeof the assessment or demand. If the board
is aggrieved by the noncompliance of a taxableqrets any provision of this Act, it may appeal
to the Zonal Tribunal where the taxable persoresdent giving notice in writing through the

secretary to the Zonal VAT Tribunal.

Where a notice of appeal is not given within thequkspecified, the assessment or demand notices
shall become final and conclusive and the board reagver tax, interest and penalty, which
remains unpaid from any taxable person througiptbeeeding of the Zonal Tribunal. An award
or judgment of the VAT Tribunal shall be enforcedifait were a judgment of the Federal High
Court upon registration of a copy of the awardusigment in the Registry of the Federal High

Court by the party seeking to enforce the awarndagment.

Notice of the appeal against assessment shalliodh&following particulars:

(a) the name and address of the taxable person;

(b) the total amount of goods and services chatgaaliax in respect of each month;
(c) any input tax

(d) net amount of tax payable;

(e) the copy of assessment notice.
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(P the precise grounds of appeal against the sssad; and
(9) an address for service of any notice, processher document to be given to the appellant and
the secretary to the Zonal Tribunal.

The board or a taxable person may discontinugopeal at any time before the hearing of
the appeal by giving notice in writing through tBecretary to the Zonal Tribunal. At least five
members may hear and determine an appealagraph 16 of the Agt

The Secretary to the Zonal Tribunal shall giveesedays’ notice to the parties to an appeal
of the date and place fixed for the hearing ofdppeal. All notices and documents, other than the
decisions of the tribunals, may be signed undeh#imel of the Secretary. Every taxable person so
appealing shall be entitled to be representedeab#aring of the appeal by a legal practitioner a
qualified chattered accountant or tax consultané dnus of proving the basis of grievance against
an assessment or non-Compliance with the provisbtise law shall be on the appellant.

The Zonal Tribunal may upon hearing the appeaficanreduce increase or amend the
assessment or make such orders thereon as it dieente Minister of Finance shall make rules
regulating the practice and procedure of the VATdmal and until such rules are made, the
practice and procedure of the Federal High Couall gpply with such modifications as the
circumstances may require. Sequel to the decididheoVAT Tribunal, notice of amount of the
tax chargeable under the assessment as deternyribe VAT Tribunal shall be served by the
board ofthe company or person in whose name tax is taxalagvithstanding that an appeal is
pending, tax shall be paid in accordance with #ng@sion of the VAT Tribunal within one month
of notification of the amount of the tax payabldahe taxpayer.

Any party aggrieved by the decision of the VATbimal may appeal against the decision

on a point of law to the Court of Appeal on givingtice in writing to the Secretary to the VAT
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Tribunal, within thirty days after the date on white decision was given setting out the grounds
on which the decision is being challenged. On ptagf a notice of appeal, the Secretary to the
VAT Tribunal shall compile the record of proceedirand judgment before the VAT Tribunal and
shall cause them to be transmitted to the ChieidRag of the Court of Appeal together with all
the exhibits tendered at the hearing before the Abunal within thirty days after the date on

which the decision was madgaragraph 24, schedule 2 of the Act)

The President of the Court of Appeal may make rpkesiding for the procedure in respect of
appeals made under this Act and until such rulesnaade, the Court of Appeals Rules shall
regulate the hearing and determination of an appedér this Act.A person who produces,
furnishes or sends for the purpose of this Act threawise makes use for that purpose of a
document which is false in any material particutarjn furnishing an information to the Board,
makes a statement which is false in any materiglgodar is guilty of an offence and liable on
conviction to a fine of twice the amount undecladé@ also an offence for a person to participate
in, or take steps with a view to making evasiotheftax by him or any other person. Such a person
is guilty of an Offence and liable on convictionadine of 30,000 or two times the amount of the

tax being evaded, whichever is greater or to ingpnisent for a term not exceeding three years.

Where a person required making an attribution faildo so; or having done so fails to notify the
board, is liable to pay a penalty of 5,000 undetisa 27 of the ActWhere a person who fails to
notify the board of any change of address withia oonth of such change, such a person is liable

to pay a penalty of N5,000. In the same vein, agemho fails to issue a tax invoice for goods
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sold or services rendered, is guilty of an offeacd liable on conviction to fine of 50% of the cost
of the goods or services for which the invoice wasissued.
Section 30 of the VAT Act, states as follows:
A person who:
(a) resists, hinders, obstruct or attempts to tesishinder an authorized officer acting under
Section 39 of this Act; or
(b) fails to comply fully with any requirement madeder Section 39 of this Act; or
(c) makes any statement in response to a requiremade under Section 5 of this Act; which is
false or incomplete; or
(d) procures or attempts to procure by any mearysaher person to act as aforesaid is guilty of
an offence and liable on conviction to a fine of0D® or imprisonment for a term of six months
or to both such fine and imprisonment.

It is an offence for a person other than a persgistered under the Act, or a person
authorized to do so under this Act to issue anige/purporting to be attributable to tax. Such a
person is guilty of an offence and is liable onwgotion to a fine of N10,000 or imprisonment for

a term of six months.

(How is the breach of the provisions of VAT Act ayfirm or association of individuals treated?)

A taxable person who fails to register under thas, £ guilty of an offence and liable on convictio

to a fine of 5,000 and, if after one month, thesperis not registered, the premises where the
business is carried on shall be liable to be seaed\ taxable person who fails to keep records
and accounts of his business transactions to dlothe correct ascertainment of tax and filing of

returns is liable to pay a penalty of 2,000 forrguaonth in which the failure continues.

140



A taxable person who fails to collect tax undes #ct, is liable to pay as penalty 150% of
the amount not collected, plus 5% interest aboeectntral Bank of Nigeria rediscount rate. A
taxable person who fails to submit returns to thart, is liable to a fine of 5,000 for every month
in which the failure continues. It is also an offerto aid and abet the commission of an offence
under this Act.

Where an offence under the VAT Act, is committgdalbody corporate or firm or other
association of individuals:
(a) every director, manager, secretary or othellaimofficer of the body corporate; or
(b) every partner or officer of the firm; or
(c) every person concerned in the management afthgs of the association; or
(d) every person who was purporting to act in aayacity as aforesaid, is severally guilty of that
offence and liable to be proceeded against andspadifor the offence in like manner as if he had
himself committed, the offence, unless he provas tile act or omission onstituthlg the offence
took place without his knowledge, consent or coance.

1.4 Summary

Conclusively, VAT is an expenditure tax and is geable to all VATABLE in all the goods and
services that are subject to the tax. It is adrrengsl by the FIRS under the FIRSA ACT 2007. All
the offences and penalties are clearly provideceunlde VATA, 2004 respectively. This unit
succeeded in defining the meaning, nature and péens of VAT In Nigeria. It started with the
background history of VAT, then, the administratioh VAT and finally, the offences and

penalties under the VATA, 2004.
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1.6 Answers to Self-Assessment Exercise 1

1. The following services are exempted from the inijps of VAT:
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I. Medical services.

il. Services rendered by Community Banks, PeoBask and Mortgage Institution.

ii. Plays and performances conducted by educationglutisns as part learning.

V. All exported services 2. How is VAT administered\igeria?

2. The VAT system in Nigeria is administered by theém@l Inland Revenue Service (FIRS)
through the VAT Director

Answers to Self-Assessment Exercise 2

I. According to the court ihanto v. Wowo 1999 NWLR, Pt.610 23fbper and adequate
notice must be given to the tax payer of his tag, dunot, the entire assessment process will be
rendered a nullity.

ii. A taxable person who is aggrieved by an assessmadé on the person may appeal to the

Value Added Tax Tribunal established in the secsaftbdule to this Act
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