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COURSE GUIDE:

The course focuses on the general principles afical law and specific offences but takes a
comparative approach. Jurisdictions usually todragared are Nigeria, Ghana, Sudan, India etc.
The Nigerian jurisdiction is compared inter se {(tisaby examining the legal frameworks of the
penal code in the North, the Criminal Code in that8 and the Administration of Criminal Justice
Act 2015) particularly legal developments may regtihat the law and other legal materials from
other Common Law jurisdictions e.g. Ghana, Indianad as the Civil Law jurisdictions are
examined. A general history and philosophy of cnmhiaw including the basis of criminalization
and the idea of codification in common law and Idaw countries are examined. The aim is to

enhance existing practices for greater efficienuy laetter review.

The comparative study of criminal law can lay tberfdations of critical analysis not only of
another system or systems, but also of one’s owus,TNigeria criminal law teaching and
scholarship would benefit from the conscious adwpbf a comparative approach that includes
both the domestic and foreign materials, rathen thmaintaining the anachronistic image of a
unified body of criminal laws. Comparison is notngmetition and does not reflect might or
weakness, instead it does create an opportunitgwhg a wider spectrum or prism to see things

especially in areas of commonalities and difference

It is pertinent to note that the government ofjadisdictions have established that criminal law
should primarily rest on statute(s). That anytimeo#fence is committed, such human activities,
where the activity was committed would be considemad decided where it is harmful to the
society and where it is so criminalized, the souseeomes a criminal law. In Nigeria, it is
important to note that the two codes (Criminal Cadd Penal Code) cover offences committed
within the territory to which each applies. Notattthese statutes fall essentially into both feldera
and state. We would in the course of our study mtd identical provisions of offences and the
punishments as provided for in both statutes ireNe&gand the jurisdictions under comparison.

L earning Outcome

Criminal Law is unique due to its inherent abilibysanction failure to abide by the rules. It i8 th
law on which men place the reliance for protectgainst injuries inflicted on individuals. Every
crime is composed of criminal elements and punistisnmay be imposed in degrees depending



on each particular jurisdiction. Criminals oughtlie punished in other to ensure safety of the

individual and the protection of the society.

There are five modules in this semester’s outliviach would be split into units. Each unit is sub-
topic, of the general topic. These topics are lyidfscussed as the students are expected to
research further into specific subject mattersroteoto have detailed knowledge. Nevertheless,
references and reading materials would be exgbcltelp students in their readings and further

researches.
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MODULE 1: OFFENCES AGAINST PROPERTY

UNIT 1: STEALING
1.1 Introduction

The Nigerian criminal statutes created the offesfcgtealing or theft. The terms stealing and theft
as used by most criminal statutes to mean the saingeand are therefore, words of convenience
or choice. Are the terms Stealing and Theft synaysf? The Nigeria criminal statutes created the
offence of stealing under the criminal code SecB83 and thus defines the term. While the
Nigerian Penal Code provides that whoever comrhigdt tshall be punished with imprisonment

for a term which may extend to 5 years with or withfine. Robbery and armed robbery are
species of stealing or theft with violence or witharms or weapons in cases of robbery and with

arms or weapons.

1.2 Learning Outcome:
By the end of this unit, you will be able to:
i. Define the term stealing/theft as used by défercriminal law jurisdictions.

ii. Explain the ingredients of stealing as provided in statutes varying from jurisdictions to

jurisdictions.

iii. Understand why some stolen properties are ¢gras an offence under some jurisdictions.



1.3STEALING
Stealing/theft is literally understood as takingnemne else’s property without such person’s
permission. According to the provision of secti@&331) of the Nigeria criminal code, stealing
is defined as ‘a person who fraudulently takeslangtcapable of being stolen, or fraudulently
converts to his own use or to the use of any gtkeson anything capable of being stolen, is
said to steal that thing’. Section 286 of the NigerPenal Code defines the offence of theft
instead of stealing as used in the Northern paNigéria. It is an unlawful offence which is
the wrongful taking or conversion of property bejory to another. In the case @brcoran
v Aderton (1980) CA Vol. 71, the court held that the gralgbifithe bag by the accused person
amounted to appropriation (an ingredient of thdmus, the accused was found guilty of theft.
The ingredients of stealing under the Nigerian pecsve are appropriation, property and
dishonest taking. Section 4(1) of the Theft Act89@efines property as money and all other
property real or personal including things in actamd other intangible property. Land cannot
be regarded as property except when somethingesest from the land as in the cas€wpifko
v IGP (1956) Vol. 1 FSC. What are the ingredients ofdffence of stealing in Nigeria?
The offence of robbery is governed by section 4p242 and (b) of the CC and Robbery and
Firearm (Special Provisions) Act 2004. Section #p3(f the CC, defines “firearms” as any
cannon, gun, flint-lock gun, revolver, pistol exgilee or ammunition or other firearms whether
in whole or in detached pieces.Akeem Agboola v State, (2013) 11 NWLR (pt.1366) 619,
the two elements of armed robbery were held taighe]l, that there was a robbery or series
of robberies and 2, that the robber(s) were arime@layinka v State, it was held that there
is no principle of law which requires the prosesntio tender weapon used in an alleged
robbery in other to establish the guilt of the a=mliperson. Must weapons be tendered in an

alleged robbery?

Under the Criminal Code section 383 and sectiondf@6e Penal Code, stealing connotes the act
of taking or converting to one’s use anything ottlean immovable property with the intents
specified under section 383(a-d). Any person whalstanything capable of being stolen is guilty
of a felony, and is liable, if no other punishmenprovided, to imprisonment for 3 years. In the
case ofAyeni v The State (2011) SC 477. Where the appellant sometimes wvelNder 1997 at
Ikole-EKkiti stole 10 metric tonnes of graded cowalued at 1.8million Naira which was property



of the cooperative multipurpose, Ikole Ekiti. Hesagharged with stealing contrary to section 390
(a) of the criminal code cap 30. The case was dseai for lack of merit.

Stealing/theft is literally understood as takingnsemne else’s property without such person’s
permission. According to the provision of secti@331) of the Nigeria criminal code, stealing is
defined as ‘a person who fraudulently takes angldapable of being stolen, or fraudulently
converts to his own use or to the use of any gikeson anything capable of being stolen, is said
to steal that thing’. Also, by the provisions ot8en 1(1) of the Theft Act 1968 ‘a person is gyilt

of theft if he dishonestly appropriate propertydogjing to another with the intention of
permanently depriving the other of it’. v Orizu, the accused person was convicted of stealing
after he collected money from certain persons gmsle for sending them to America on
scholarship. He did not send them to America ndrhdi return their money.

In accordance with the provisions of section 38B8afthe Nigeria Criminal Code, if a person
discovers an abandoned property and subsequenthexs it, it will not be held to be theft.
However, this would only apply after reasonablgsteave been taken to identify the owner of
the goods in question.

Nevertheless, stealing in the India criminal lansvpaovided for under section 378 of the India
Penal Code. Theft was defined as ‘whoever, intentbrtake dishonestly any moveable property
out of the possession of any person without thegqreés consent, moves that property in order to
such taking, is said to commit theft’. There aneuaber of cases where the statutory provisions
of section 378 of the India Penal Code was eitipdeld or dismissed. In the caseRoT Rajah
Babu v Anitha Chandra Babu, 2011 Cr LJ 4541 (Ker) the court held that thespgsion in
section 378 means actual physical possession.08e2TO specifies punishment for theft. Thus,
the five main ingredients of theft according toiéndriminal law are; dishonest intention to take
property; the property must be moveable as in #se @fHimachal Pradesh v Prem Singh
(1989) 3 Crimes 12 (15) where the prosecution ptdbat the government is the owner of the
forest and the trees were cut down by the accudeel.court held that it was theft. Thirdly, the
property should be taken out of possession of angtbrson as in the case WOSEENEE v
RAJKRISHMA (1873) 20 (Cr) 80. Also, the property should destawithout the consent of that
person, if there is consent of the possessor teertiwa/property then it is not a theft as in theecas
of K. N Menera v State of Rajasthan, 1957 SC 369. Lastly, there should be the takinthe



property. Section 379 of the India Penal Code piewifor the punishment for the offence of theft
which may extend imprisonment for a term to 3 yewath fine or both.

Stealing under the Queensland criminal code isigeaMfor in section 398 of the code. In defining
the offence, it provides that any person who staajghing capable of being stolen is guilty of a
crime and is liable if no other punishment so pied, to imprisonment for 5 years. There are
some punishments for special cases under the @ihaw too.

Sections 124 & 125 of the Ghana Criminal Code $pdbe offence of stealing, defining the

offence and stating punishment for same. Sect&indefines stealing as ‘a person steals if he
dishonestly appropriates a thing of which he isthetowner’. While Section 124 gave instances
of what constitutes the offence of stealing. Secfi@7 gave explanations as to stealing of things
found, what it would amount to statutorily and lrefdhe judiciary. Stealing under the Ghana
criminal law is classified as a misdemeanor, oféenthat are punishable by various terms of

imprisonment, increased penalties apply to indigldwvith prior criminal records.

1.4 Self-Assessment Exercise (SAE)

Is the offence of theft /stealing according to mecB83 of the Nigerian Crimina‘l
Code an offence against the property or an offageénst the person? Discuss wjth
legal authorities.

How does the offence differ in the jurisdictionsalissed above?

1.5 CONCLUSION:

One common thread that runs through the offencsteafing, robbery and armed robbery
is the mens rea. The ingredients of the offencg fram jurisdictions to jurisdictions but
there must be fraudulent or dishonest taking witkention to permanently deprive. Also,
it will suffice to note that stealing as a legahcept runs through the concepts of robbery
and armed robbery as there cannot be robbery acdarabbery without stealing. Stealing

involves no force. From the above cases and stgtptovisions, the thing stolen must be



capable of being stolen. It means that it is netgyproperty that is capable of being stolen.
For example, land, except something is severed fhenland as an immovable property.

SUMMARY: The offence of stealing as defined in the precediagussion reveals that
it is fraudulent taking or conversion of the prdgesf another with the intent to deprive
the owner permanently of that thing. In the cas&tafe v Ajuluchukwu, the Court of
Appeal, held that it is sufficient to establish thience of stealing where the accused
person has fraudulently taken money or has framdyleonverted it to his own use or to
the use of another person. The ingredients of lemce must be proven for the offence to

avail the victim.
1.6 References and Reading M aterials:
www.Austlli.Edu.Au:

www.Researchgate.Net

www.ljhumas.Com :
www.Casenet.Org:

Criminal Law of Lagos State 2011

Nigeria Criminal Code Act, Cap C38 LFN 2004
Penal Code Act, Cap 53 LFN 2004

Ghana Criminal Code (Amendment) Act, 2003t (@46)
The Indian Penal Code, 1860 Act No. 45 of0L86
Administration of Criminal Justice Act 2015

1.7 Answer/Guide:  Using the Nigeria Criminal Code and Penal Codengetine term stealing
Then using any jurisdiction of choice in compariseith Nigeria discuss the ingredients of the
offence of stealing. State judicial decisions taétimss the ingredients stated. With the above in
mind make the submission if the offence could keres property or against the person.
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UNIT 2: HOUSEBREAKING:
2.1INTRODUCTION:

In this unit, attempt is made to analyse the o#ent housebreaking which in essence entails
entering into the house of another with the intentf committing a crime. The offence also covers
circumstances where someone enters a propertyf@ndads commits a crime in it and breaks

out of it.

2.2 Learning Outcomes

By the end of this unit, you will be able to:

i. Define or describe the act of housebreaking aaries from jurisdiction to jurisdiction.
il. Differentiate the elements of house breakirapfrstealing.

2.3HOUSEBREAKING:

The offences of house breaking and burglary haweesslements except that one occurs in the
night and the other in the day. Night is definedhesperiod between 6.30 pm and 6.30am. Section
411 of the Nigeria Criminal Code states that imsoffence for anybody to break and enter the
dwelling house of another with the intention of coitting a crime in it or having entered the
dwelling house with the intent to commit an offemcé or having committed a crime in it breaks
out of the house is punishable. Mens rea is thenirtb commit a felony. The Nigeria Penal Code
states the provisions of the offence of house lngaik Section 346. The breaking of a dwelling
house may be actual or constructive. It can beigddtom the circumstances. The elements of
house breaking are

1. The property in question is a dwelling house,
2. There is intent to commit a felony (crime),
3. There is a breaking in and out,

4. There was an entry into the property.
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Section 410 of the Nigeria Criminal Code provides tlements that constitute housebreaking.
The punishment for the act is 14 years imprisonrasmrovided for in section 411 of the Nigerian
Criminal Code while burglary is life imprisonment.

A person is said to break into any house whereptreon breaks any part whether external or
internal, of a building , or opens by unlocking,llimg, pushing, lifting, or any other means
whatever, any door, window shutter, cellar flagoter thing, intended to close or cover an
opening in a building, or an opening giving passagm one part of a building to another, is said
to break the building.

Entry on the other hand is where any part of asyriimment used by him is within the building. He
is also within the building by means of any threatrticle used for the purpose, or by collusion
with any person in the building or who enters ahymmey or other aperture of the building
permanently left open for any necessary purposadiLintended to be ordinarily used as a means

of entrance is deemed to have broken and enteedoliifding.

A dwelling house is provided in section 1 of thegNBC to encompass, a dwelling house, such
adjacent house is included in the definition ofelling house if there is communication between
such building or structure and dwelling house, ezitnmediate or by means of a covered and
enclosed passage leading from the one to the dibenot otherwise.

Comparatively, under the Queensland Criminal C&sbetion 425 provides for housebreaking as
a crime. The prosecution must be able to provettimaccused was found in the night, that is,
between the hours of 9pm and 6am, and was in miseesf an instrument of housebreaking,

without lawful excuse. The maximum penalty for thience of being possession of house
breaking under the QCC is 3 years. But if the afens previously convicted of a crime relating

to property, the maximum sentence is 7 years irmpnmgent. What does the Queensland Criminal
Code state on housebreaking?

Nevertheless, the Ghana Criminal Code makes pomsdor unlawful entry in Section 153 of the
code, which provides explanation as to unlawfuherfection 157 states that house breaking is
trespass and punishable with a fine not exceedg0B0 Ghana Cedis.



12

2.4 Self-Assessment Exercise (SAE)

What are the distinguishing features of the offeotklousebreaking and the punishment
for the offence as stated in the Nigerian Crimi@alde compared to the Queensland
Criminal Code. Discuss with the aid of relevantysmns.

2.5CONCLUSION:

We have been able to observe the offence of hoeaking differs from burglary, the essential
ingredients needed to prove the offence and howetldements are necessary to securing
conviction of the accused person. The punishmehbaosebreaking is not as severe as that of the
offence of burglary and the reasons behind thetgasnishment noted. Where breaking is proved,
but there is no entry, the offence is not houseling or burglary. Breaking in and entry
simpliciter is House Breaking, while breaking irdamtry in the night is burglary. It is important

to know that under the Sudanese Criminal Law, @alaedn housebreaking provisions is in section
384. And it is only in the code that distinctiomisde between house breaking and house trespass
as stated in section 381.

2.6 References and Reading M aterials

Www.Gotocourt.Au

Www.Researchgate.Com

Www.Casenet.Org

Nigeria Criminal Code Act, Cap C38 LFN 2004

Penal Code Act, Cap 53 LFN 2004

Ghana Criminal Code (Amendment) Act, 2003 (Act)646
The Indian Penal Code, 1860 Act No. 45 of 1860
Administration of Criminal Justice Act 2015
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2.7 Answer/Guide
The offences of house breaking and burglary hanesgdements except that one occurs in the
night and the other in the day. Section 411 ofNigeria Criminal Code states that it is an
offence for anybody to break and enter the dwelhogse of another with the intention of
committing a crime in it or having entered the dimgl house with the intent to commit an
offence in it or having committed a crime in it &ks out of the house withi30 am and
6.30pm. is punishable. Mens rea is the intent to commg trime. The Nigeria Penal Code
states the provisions of the offence of house bingak Section 346. The punishment for the
act is14 years imprisonment as provided for in section 411 of the Nigeriann@nial Code
while burglary is life imprisonment.
Comparatively, under the Queensland Criminal C&aetion 425 provides for housebreaking
as a crime. The prosecution must be able to prwatethe accused was found in the night, that
is, between the hours ddam and 9pm, and was in possession of an instrument of
housebreaking, without lawful excuse. The maximuemgity for the offence of being
possession of house breaking under the QCEyisars. But if the offender is previously
convicted of a crime relating to property, the maxm sentence ig years imprisonment.
What does the Queensland Criminal Code state osetweaking?

UNIT 3: BURGLARY
3.1INTRODUCTION

It is pertinent to state that the offence of burgla an offence against property. It is importemt
note that the offences of housebreaking and buwrglae different but are intermittently used. But
it is important to note that these offences as ddel discussed vary especially when looked into

in details.
3.2 Learning Outcome
By the end of the unit you will be able to:

I. Explain the peculiarities of the offence of blamy as differ from housebreaking.
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ii. Explain the distinct punishment for burglarydathe severity of the offence as in other

jurisdictions.
3.3BURGLARY

The offence of burglary has the same ingredienth tiie offence of housebreaking. The only
difference between the two offences is the time dffence was committed. The offence of
housebreaking is committed during the day whiledfience of burglary is committed at night.
According to section 347 of the Nigeria Penal Ctieeoffence of burglary is committed between
sunrise and sunset. The punishment for the offesniogprisonment for life as stipulated in section
411 Nigeria Criminal Code.

Chapter 17 of the Indian Penal Code has providomngffences relating to properties. The Indian
Penal Code by virtue of section 452 provides tloaiske trespass with the intention to hurt, assault
or wrongful restraint to any person shall be pueisivith imprisonment for a term which may
extend to 7years and shall be liable to a fine.

Under Section 39 of the Queensland Criminal Codgglary is entering a dwelling with intent to
commit an offence. It deals with entry of a dweglior other premise with intent to steal or commit
some other criminal offence. Burglary under the énstand Criminal Code is a very serious
offence which carries a maximum penalty of 14 yeardife imprisonment, depending on the
circumstance of the offence. Worthy to note thaitisa 419 of the code relates to entry or
remaining in a dwelling with intent to commit ardiatable offence. The Queensland Criminal
Code also makes provisions for other burglary tgffences in sections 421, 425 & 427
respectively. What is the guilty intend of the oife of burglary under the Nigerian Criminal

Code?

Worthy to note that the Sudanese Criminal Law dm¢®xpressly mention the offence of burglary
but by virtue of section 385, it provides for holsseaking by night as an offence of trespass. What

is similar in the jurisdictions under study conaegthe offence of housebreaking and burglary?

3.4 Self-Assessment Exercise (SAE)

State the distinguishing elements between the offerof housebreaking and the
offence of burglary. Any difference in the juristiims under study?
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3.5 CONCLUSION:

However, housebreaking and burglary have same elsmexcept that one is committed by day
and the other committed at night. When the actgy@dking in and entry into a dwelling house is
carried out, the time frame is taken into consitienaand the judiciary place the onus on the
prosecution to prove the time. It is also very impot to note that the punishment of burglary is

severe compare to that of housebreaking.

3.6 Refences and Reading M aterials:

Www.Gotocourt.Au

Www.Researchgate.Com

Www.Casenet.Org

Criminal Law of Lagos State 2011

Nigeria Criminal Code Act, Cap C38 LFN 2004

Penal Code Act, Cap 53 LFN 2004

Ghana Criminal Code (Amendment) Act, 2003 (Act 646)
The Indian Penal Code, 1860 Act No. 45 of 1860
Administration of Criminal Justice Act 2015

The Queensland Criminal Code

3.7 Guide:
Go through the topic under the different jurisdiatand look out for the differences.
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UNIT 4: OBTAINING PROPERTY BY FALSE PRETENCE
4.1 INTRODUCTION

In law, fraudis intentional deception to secure unfair or unlawgin, or to deprive a victim of a
legal right. Fraud can violate civil law (that isfraud victim may sue the fraud perpetrator to
recover monetary compensation) and as a crimefi@oel perpetrator may be prosecuted and
imprisoned by governmental authorities) or it maguse no loss of money, property or
encroachment on legal right but still be an elenedrdnother criminal wrong. The purpose of
criminal fraud may be monetary gain or other besdfut majorly fraud is against the individual
or state for monetary gain. In common law jurisdies, fraud as a criminal offence takes many
different forms, some general (e.g theft by falstence) and some specific to particular categories
of victims or misconduct (state fraud, bank fracmkporate fraud etc). The elements of fraud as a

crime similarly vary from jurisdiction to jurisdicmn.

4.2 Learning Outcome
By the end of this unit, you will be able to:
I. Distinguish the offence of obtaining propertyfayse pretence from stealing.

il. Understand the elements of the offence andepate why this offence is grievously dealt with

under the law in the various jurisdiction
4.3 OBTAINING PROPERTY BY FALSE PRETENCE

Section 311 & 312, Chapter 32 of the Lagos State Criminal Code defines false pretense and
obtaining false pretense as a representation, whetéliberate or reckless made by word, in
writing or by conduct, of a matter of fact or lagither past or present which reputation is false in
fact or law, and which the person making it knowbe false or does not believe to be true. Section
312 (1), (2) & (3) of the same code state the mmamif obtaining fraud and the stipulated

punishments thereon.

Fraud as an offence against the state is provioleid theNigerian Criminal Code, Section 419,

and it states “Any person who by any false preteasd with intent to defraud, obtains from any
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other person to deliver to any person anything blkgpaf being stolen, is guilty of a felony and is
liable to punishment and or fine”.

The offence of obtaining property by false preterceommitted where anyone obtains from
another, anything capable of being stolen or indiice delivery of any such thing from one person
to another. The offence is primarily provided foisection 419 of the Nigerian Criminal Code and
section 320 of the Nigerian Penal Code which ingslalso offences of cheating and cheating by
personation as provided in section 321 of the NagePenal Code. The major elements of the

offence of obtaining property by false pretence are

1. There must be false representation,

2. Presentation must relate to a material or exgdact,

3. The accused must know that the representatif@tsis,

4. The victim must have parted away with the tibldis property.

In this discussion, for the offence to be provdmré must be a false representation made by
someone with the intention to defraud another tinowhich the other person parted with his/her
property or delivers such property at the instapic@alse pretence of someone to another. This
offence attracts a punishment of 3 years imprisartraader the Nigerian Criminal Code but by
virtue of section 322 of the Nigerian Penal Cotle,dffence attracts a punishment of 3 years with

a fine.

Whereas under the Ghana Criminal Code, sectiorol8f code provides that whoever defrauds
any person by any false pretence shall be guiltg s€¢cond degree felony, the case of Adobor v
The Republic is a case on obtaining property lsefaretence (H2/12/07) 2007 GHACA 5(20 Dec
2007) Section 132 Ghana Criminal Code defines wiméans to defraud by false pretence while

section 133 of the same code states the provis@atsng to false pretence.

Section 179 of the Queensland Criminal Code stagedefinition in these terms: “whosoever by

any false pretence or by any willful false promosg¢ains from any person any property, with intent
to defraud shall be liable to imprisonment for S5g&a Apart from the prison term there is also an
option of fine. Distinguish the definition of falggetence under the Nigerian criminal code and
the Queensland criminal code
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A Nigerian case on obtaining property by false gmee is the case of Oluwaseun v Federal
Republic of Nigeria (CA/J/268C/2014) (2016) The alfgnt was charged and found guilty of
obtaining money under false pretence, he then Ihtoaiy appeal against the ruling of the High
Court before the appellate court. The court wasdaeith two issues, (1) whether the High Court
was justified in convicting the appellant on allegas of misrepresentation not covered in the
charge. (2) whether the High Court was right towittnthe appellant for misrepresentation and
seize his property. The appellate court held thatHigh Court was justified in convicting the
appellant. The Court of Appeal further noted thé#fisient evidence was led in the High Court
which justified the conviction and sentence ofapgellant by the lower court.

4.4 Self-Assessment Exercise (SAE 1)

Tolu approached his bank for a loan and offere@léolge his car on account of which he was
advanced a loan. It was discovered that the car ivdact not his. What offence has Tolu
committed, if any? State the major ingredientefdffence. If Tolu resides in a jurisdiction where

the Queensland Criminal Code is in operation wraitld/be his fate?

What kind of felony is fraud? Fraud against a stafers to political & business scandals which
arise with the disclosure of malpractices by trdgbeecutives or individuals of large governmental
agencies. This includes misusing or misdirectingdfj overstating revenues, understating
expenses, overstating the value of state assetsder reporting the existence of liabilities,
sometimes with the cooperation of officials in otlgpvernmental departments and affiliates.
There are notable state frauds e.g money launderitige cases dfederal Republic of Nigeria

v James Ibori & 5 ors CA/K/81C/2008, Tafa Balogun v EFCC. In the latter case, TAFA was
jailed for the offence of fraud where illicit mon@y 12 bank accounts tracedhon were found
by the EFCCAIso, in the area of corporation, the caseCaflbury v Security and Exchange
Commission (SEC) (October 19, 2011) is a notable one where it was found that the cowpa
was falsifying its financial and accounting repdsisinflating its profits figures by millions of
naira. The company was fined for publishing misiegdccounts for a number of years in order
to boost its profit.
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Governmental fraud involves substantive amount ohey that are geared towards maintaining
or increasing the share price of the perpetratiragesagencies. In the most recent case of
Oluwaseun v Federal Republic of Nigeria CA/J/268C/2014(2016) where the appellant was
charged and found guilty of obtaining money unadsd pretence; he then brought an appeal
against the ruling of the High Court before thedigpe court. The appeal was unsuccessful and
the judgment of the High Court (conviction and sewte) was upheld. The term false pretence
denotes the offence of knowingly obtaining somespebperty by misrepresenting a fact with the
intent to defraud that persoection 16 of the Ghana Criminal Code makes provision relating

to the offence of fraud.

Part 111 chapter 1 sections 131 -145 of the Ghana Criminal Code states what false peeteare
and other fraudulent acts such as dishonesty. Moyét is noteworthy that the criminal law is
strictly governed by statutes and the offenceaddrin its different designations as felonies make
perpetrators liable to imprisonment and not a fheecent case in Ghana, is thaGb€ I nsurance
Company v Ivory Finance Company LTD & ors(NO 14/48/2017) GHASC 12 (21 FEB 2018),
where the court held that one year was enoughh®FtC to investigate any alleged wrong doing
as FIC argued that the investigation of allegatbfraud which was criminal in nature, was not
affected by time constraints.

In India Penal Code, section 420 deals with cheating and dishonestly inducing @slivof
property. The maximum punishment which can be aadisl imprisonment for a term of 7 years
and fine. Note that under section 420 IPC the @faa cognizable and non bailable. Though there
are few essential elements under the section wdrelcheating, dishonest inducement, MR of the
accused at the time of making the inducement isifignt.

Self-Assessment Exercise (SAE 2)

Make a clear distinction between the offence ofating /false pretence and breach|of
trust, using the definition in Section 420 of timelin Penal Code. State the elements of

the offence of fraud provided under Section 41thefNigerian Criminal Code.
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4.5 Conclusion

To establish the offence of fraud, one must progerecious act done, as well as intention on the
part of the actor that he or she should acquireesgam with a corresponding loss to the victim.
That is, the act must be done with intent to defrdthis offence, which is a second- degree felony
under the Ghana Criminal Code, attracts a maximemalpy of 25 years when there is conviction.
In India, serious fraud investigation office (SFIgs been set up by the ministry of corporate
affairs and has the power to detect, investigatepansecute white collar crimes and frauds with
multi -disciplinary ramifications or involve publioterest. The investigations of the office (SFIO)
are carried out based on orders received fromeéhea government of India.The major types of
fraud are financial statement fraud (advanced feeid), Asset misappropriation, theft of
intellectual property, consumer fraud, insuran@alticare fraud. Criminal fraud must be proved
beyond a reasonable doubt for a conviction to heeldb More so, the elements of false pretence
could be stated to be false pretence, intent taddf obtaining falsely anything capable of being
stolen. It is worthy to note that the Nigeria Pe@able has no specific section which provides for
the offence of fraud but there are some sectiortearcode that make some offences fraudulent
acts in the course of the person’'s duty. Cheatirigchv attracts a maximum of 3 years
imprisonment as irsection 322 and cheating by personation attracts maximum ofeérs
imprisonment as provided for in section 324 Nigé&tenal Code. Section 408C of the Queensland

Criminal Code provides for the offence of fraud.

Obtaining property by false pretence is an offemavithstanding the fact that the property owner
parted with his property with his consent becabsecbnsent was obtained by fraud. Section 313
of the Kenyan Penal Code provides for severe puresh for the offence of false pretence.

4.6 References and Reading M aterials

Criminal Law of Lagos State 2011

Nigeria Criminal Code Act, Cap C38 LFN 2004

Penal Code Act, Cap 53 LFN 2004

Ghana Criminal Code (Amendment) Act, 2003 (Act 646)
The Indian Penal Code, 1860 Act No. 45 of 1860
Administration of Criminal Justice Act 2015
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4.7GUIDEtoSAE 1& 2

State the different definitions of false pretensessated in the criminal statutes of various
jurisdictions. State case laws in Nigeria statimg position of the judiciary in the offence of fdau
against the state. Make a distinction in both teéndions and the elements of the fraud as

provided for in the various statues quoted.
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MODULE 2: OFFENCES AGAINST THE STATE
UNIT 1: SEDITION
1.1 Introduction

The crime of sedition consists of communicatioagreement intended to defame the government
or to incite treason. Any person who without lawéxicuse has in his possession any seditious
publication shall be guilty of an offence and lalan conviction, for a first- degree offence to
imprisonment for 1 year or for a subsequent offeteemprisonment for 2 years and such

publication shall be forfeited. Sedition is an offe against the government of the state.
1.2 Learning Outcome:

At the end of the study, you will be able to:

i. Understand and define the offence of seditiodissnct from treason.

ii. Explain how the offence amounts to curtailmehtfreedom of speech under the democratic

rule.
1.3SEDITION

In general parlance, one fundamental limitatiotheliberty of a citizen to freely express himself
is the law of sedition. By virtue @&ection 51 of the Nigeria Criminal Code, it is an offence to
attempt to do an act with a seditious intentiomeruany seditious words, prints or publish any
seditious publications etc. Sedition is a serialerfy punishable by fines and up to 20 years in
prison and it also refer to the act of incitinga#\or violence against a lawful authority with the
goal of destroying or overthrowing it. The elemewitsedition could be classified, as offence that
often includes subversion of the constitution amdtement of discontent towards, or resistance
against, established authority. Sedition may inelady commotion, though not aimed at directly
it is not an open violence against the laws. Howyau explain the offence of sedition and what

does it encompass?

It would suffice to say that the Criminal Code diot define the word sedition but in its section
50(1), it defines “seditious publications” and siedis intentions was defined in section 50(2) of

the same code while sections 416 to 421 of the ridigeenal Code provides for seditious
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publications and intentions respectively. In teohpunishment for the offence a person would be
liable upon conviction, to imprisonment for 1 yearto a fine of 100 Naira or to both such

imprisonment and/or fine etc.

Comparatively, under the Ghana Criminal Law, theigg@ent recently unanimously repealed the
criminal libel and seditious laws. The repealed fallowed the passage of the criminal code by a
majorly vote hence the amendment bill act of 200&vides for the offence of sedition as a

grievous offence.

But it is important to note that under the Indiam&eCode, Section 124A deals with sedition and
it states that whoever through words either spokerwritten or by signs or by visible

representative or otherwise, brings or attemptbring into hatred or contempt or excites or
attempts to excite disaffection towards the govemmimestablished by law in India shall be
punishable with imprisonment for life to which fineay be added, or with imprisonment which
may extend to 3 years, to which fine may be addlede that under the IPC, sedition is a non

bailable offence.

Under the Queensland Criminal Code, the offenceseatfition is an offence with grievous
punishment. It states that any person who by wofdasouth or in writing, or by any act or deed
does something with a seditious intention is lidblethe offence of sedition. Note that the QCC
was also repealed to introduce permanent measetasng to seditious behavior. The new
repealed law will give ample freedom to the citizesf the country to obtain redress of all
grievances and to secure by lawful means any referhich they may deem to be necessary. Note
that Sections 24A to 24E of the Crimes Act 1914 vegpealed in Appendix A in the QCC.

1.4 Self-Assessment Exercise (SAE)

Sedition is an offence against a government in pawereas treason is violation of one’s
allegiance to one’s country or sovereignty. Seditloreatens a government or individual|in
power and treason threatens the entire country alitlhis people. In line with the above,
discuss the activities of #@ctober 2020, at the lekki toll gate in Lagosestaith reference

to statutory provision governing the southern péitligeria on the offence of sedition.
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1.5 Conclusion

Sedition is created as an offence in the crimioalecin order to preserve public order and safety
of the state. Even as all crimes are in one wap@other offences against the state, sedition just
as treason and treachery is specifically targegaghat the state. Yet by its very nature, sedigon
probably one offence which most seriously impingeshe liberty of the citizens’ to freely express
themselves. In summary, media freedom, which ss@ect of the right of freedom of expression,
is now generally recognized as an indispensablmexie of democracy. Hence the mass media
promotes the free flow of information which enabdé&zens to participate in a meaningful and
informed manner in the democratic process. Withattfence of sedition, the mass media would
be careful in the dissemination or printing of inf@ation as such information could be termed

seditious and the materials for such informati@asonable.
1.6 References & Further Readings
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Ghana Criminal Code (Amendment) Act, 2003 (Act 646)
The Indian Penal Code, 1860 Act No. 45 of 1860
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The Indian penal code

The Constitution of Federal Republic of Nigeria 299
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1.7Answer/Guide
You are expected to have a clear understandinigeatferms, sedition and treason and be able
to relate it if applicable with the facts
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UNIT 2: TREASON

2.1 INTRODUCTION:

Treason is on offence against a sovereign statatameader. And it is worthy to note that

every leader of a state owes his followers the @aausake the state safe for living. Thus, in
order to prevent any person or group of persons fn@ging war against the government or
threatening its existence, certain acts of indigldisuch as instigating or conspiring to wage
war against such government have been prohibitatidogffence of treason.

2.2 Learning Outcome:
At the end of this study, you will be able to:

i. Explain the grounds for prosecution for the affe of treason and in each jurisdiction, know the
time limitation for such prosecution.

2.3TREASON

A threat against the stability or safety of a stayeacts of levying war against same is with all
seriousness condemned by the state and governBection 37 of the Nigeria Criminal Code
states that it is an offence for any person to lgay against the state in order to intimidate arov
awe the president or governor of the state. Thasisffence also provided for by virtue of Section
410 of the Nigeria Penal Code. In providing theenffe of treason, it is not required that the
president of the state should be personally intét&d or over awed, as intimidating the state also
amounts to intimidating the president and vice agbgecause the head of a state is the embodiment
of the state. Conspiracy between anyone withirage ind another outside the same state to levy
war against the said state amounts to treason.plihesshment for a treasonable offence in its
severity is death both under the NCC AND NPC. #ls an offence for anyone who becomes an
accessory after the fact to treason or knowingttleatson is to be committed and not giving such
information with reasonable dispatch to the preside governor of the state or a peace officer.
Why is the punishment for treason death penalty?
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Also, under the Ghana Criminal Code, treason isnddfas offence against the safety of the state
and it is provided for in Section 180 of the cotlee punishment for the offence is death penalty.
Reference is made to clause (3) Art 3 of the Gl@oastitution, where the full meaning of treason

is provided for. But under the India Penal Codetisa 124A of the code defines the offence of

treason to make it a punishable conduct when apewxsites or speaks anti country materials or

supports such materials, propagates it or insalt®nal symbols as well as trying to degrade the
constitution. Such persons would be liable to ilfgrisonment or a sentence of 3 years in this

crime. Explain the meaning of treason under théalfgenal Code. Is there any difference in the

punishment between the Indian Penal Code and the&henal Code?

2.4 Self-Assessment Exercise (SAE)

What are the acts that can constitute the offefhteeason and treasonable felony
under the Nigerian CC? With the aid of statutorguions compare the position

of Nigeria and India in the treatment of treasod ttrasonable felony under thei

r

criminal Laws

2.5 Conclusion

It is treason to levy war against the state or guwent of a state or the president or governor of a
state and where the president or governor is paligontimidated by the act of levying war against
state.Treasonable felony is regulated by Sectioof 4iie Nigeria Criminal Code. It is the forming
of an intention by any person to levy, instigate@nspire to wage war against the state and/or the
head of state and the manifestation of such irdanbly an overt act. Treasonable felony is
punishable by imprisonment for life.

3.6 References & Reading M aterials

Nigeria Criminal Code Act, Cap C38 LFN 2004
Penal Code Act, Cap 53 LFN 2004

Ghana Criminal Code (Amendment) Act, 2003t (@46)
The Indian Penal Code, 1860 Act No. 45 of0L86
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Administration of Criminal Justice Act 2015
Www.News18.Com
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Www.Alrc.Gov.Au

3.7 Answers/Guide

Treason is an offence provided for under sectidh @flthe Nigeria Penal Code. Acts of treason
include levying war against the government, adlgetartheir enemies, giving information aid and

comfort to the enemies of the government. Conspibatween anyone within a state and another
outside the same state to levy war against thestaid amounts to treason. Punishment is death

Treasonable felony is regulated by Section 41 efNigeria Criminal Code. It is the forming of
an intention by any person to levy, instigate ansmre to wage war against the state and/or the
head of state and the manifestation of such irdanby an overt act. Treasonable felony is
punishable by imprisonment for life.
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UNIT 3: RIOT & AFFRAY
3.1Introduction

An unlawful Assembly is where three or more persomse together with intent to carry out
some common unlawful purpose. It is unlawful asdgnmbespective of the fact that the
original assembly was lawful if, being assembléukytconduct themselves with a common
purpose in such a manner as to cause personsrirititdoorhood to fear on reasonable grounds
that the persons so assembled will tumultuoushluisthe peace.

3.2 Learning Outcome
At the end of the study, you will be able to:

i. Explain the definitions given to each of theawites in this unit by the different statutes in the
different jurisdictions of study.

il. Explain the differences in the offences, and pgunishment allotted by law to these offences.
Understand the gravity of these offence as diffefrem jurisdiction to jurisdiction. It is pertinén

for students to be able to state the major fadt@tsmake these offences different from each other
though.

3.3 RIOT & AFFRAY

Section 690of the Nigeria Criminal Code defines unlawful Assdyn We need to distinguish
between an assembly for the purpose of protectipgogerty against a break in from other
unlawful assembly. By virtue of section 70 of th€®l the punishment for taking part in an
unlawful assembly is imprisonment for 1 year andhia Nigeria Penal Code, with fine or both.
For an assembly to be unlawful, the conduct ofgbesons must be a determinant factor. The
common purpose of the meeting or assembly eithdiesshe assembly lawful or unlawful.
Another possibility that makes it unlawful is thepability of violence or tumult in the state.

Another factor that needs to be considered isrtent of the assembly. The presence of a person
at a meeting is not in all cases illegal. In oreshow that persons unlawfully assembled, it must

be proved that the person intends to use or abaigé of violence or that the persons do or abet
acts which to their knowledge is likely to resulitihe disturbance of public peace. See the case of
OGONYI v IGP (1957) NRNLR 140. Note that the PUBLOIRDER DECREE No 5 of 1979 as
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repealed and codified by an Act of the Nationaleksbly is now PUBLIC ORDER ACT CAP
382 LFN 1990 which regulates the assemblies, nge#nd processions in Nigeria. Some sections
of the Act infringe on the Fundamental Human RigRidR)of citizens hence in the case of IGP
v ANPP (2007) 18 NWLR Pt 1066 457, the Court of Apbin Abuja struck down the PUBLIC
ORDER Act as it impinges on the FHR of the citizesgguaranteed by the Constitution.

Section 71 of the NCC creates the offence of hetdffender is guilty of a felony and is liable to

imprisonment for 3 years while in the NPC secti® has an imposition of a punishment of up
to 3 years or with a fine or both. Section 70 & NMCC and section 105 of the NPC in defining
the offence of riot when an unlawful assembly hagum to act in so tumultuous manner as to
disturb the peace of the people, the offence afisicompleted. While affray is an offence under
Section 83 of the NCC. Thus, it is an offence dfagf for any person to take part in a fight in a
public place Such a person is liable to imprisonnfienl year.

Under the Queensland Criminal Code, Section 6he@tbde 1899, states that a riot occurs when
12 or more persons are present together and ubesaten to use violence to a person or property
for a common purpose and the conduct is of a nahatewould cause a reasonable person in the
vicinity fear for their personal safety. What ahe differences in the definition of riot between
section 61 of the Queensland Code and section #edfiCC?

The proof of riot and unlawful assembly are thairault occurs where people are, a disturbance
of peace occurs and that the accused was the petsmocommitted the offence. The maximum
penalty for the offence of riot and unlawful assgmimder the Queensland Criminal Code is 1year
imprisonment while affray is a charge which attsagtmaximum penalty of 1lyear imprisonment
unless the person who is convicted is a member @imainal organization in which case the
punishment rises to 7years imprisonment with a aomapt of mandatory custody. Affray is a
misdemeanor offence, but it can still result inteanes of imprisonment if the circumstances are

grave enough. Section 72(1) of the Queensland Gaih@ode defines the offence of affray.

3.4 Self- Assessment Exercise (SAE)

Kobina led about 80 members of his social groug inarch through the streets of Calabar withput
any offensive weapon causing those in the neigldmathio fear. The police arrested them and
charged about 40 of them for the offence of risthis charge proper or not? (a) if this march was
led in Kano, what would have been the charge arat sttatute would have covered the offence, if
any? (b) what would have been the position of éweif Kobina, had led his group in Ghana?
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3.5Conclusion

Chapter 3 of the Ghana Criminal Code regulatesno#fe against the peace of the state. Section
196 states the offence of riot, while Section 1138es what comprises riot. Sections 201 and 202
define what unlawful assembly is and the punishrtigreof. While under the Sudan Penal Code,
Sections 120,121 and 122 make provisions for uncegawful assembly and what constitutes
unlawful assembly and how it amounts to unress.\Worthy to note that an assembly need not be
in a public place for it to be unlawful. It suffed the assembly in a private house is with aennt

to go out and commit acts that endangers publicepea
The offence of riot is whether there is the uséoofe or violence in an unlawful assembly.

It is worthy to note that there is distinction ween the offence of unlawful assembly and riot.
The essential factor is that in the former therdn®ot be the actual use of violence but the cgusin
of persons in the neighborhood to fear on reasemgtolunds that the assembly will tumultuously
disturb the peace while the latter offence is ttteia@ disturbance of peace in the state usually by

violence or use of force.
4.6 References & Further Readings

The Constitution of Federal Republic Of Nigeria 299
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4.7 Answer9Guide

For an assembly to be unlawful, the conduct ofglesons must be a determinant factor. The
common purpose of the meeting or assembly eithdiesshe assembly lawful or unlawful.
Another possibility that makes it unlawful is thepability of violence or tumult in the state.

The essential factor is that in unlawful assemblhat there need not be the actual use of violence
but the causing of persons in the neighborhoo@d#n én reasonable grounds that the assembly

will tumultuously disturb the peace. To this exteghe arrest by the Police is in order.
If the act was in Kano state, the section 105 8Rknal C ode will be applicable.

Sections 201 and 202 of the Ghana CC defines whlatviul assembly is and the punishment
thereof.



32

MODULE 3: OFFENCES OF CORRUPTION

UNIT 1: DEFINITION OF CORRUPTION AND ITSCOMPONENTS
1.1INTRODUCTION:

Corruption is a form of dishonesty or criminal ofte undertaken by a person or organization
entrusted with a position of authority, to acquiheit benefit or abuse power for one’s private

gain. It could be stated also that corruption ghdnest behavior by those in position of power
such as managers or government officials. Corroptan also include giving or accepting bribes
or inappropriate gifts, double dealing, under thabld transactions, manipulating elections,

diverting funds, laundering money and defraudingestors.
1.2 L earning Outcome:
At the end of this unit, you will be able to:

i. Explain the offence of corruption and state hbe different jurisdictions of study regulate the
offence and the different levels of punishment grieed by the different laws.

il. Understand the laws enacted by the differensglictions to combat the offence of corruption

in the respective jurisdictions.
1.3DEFINITION OF CORRUPTION AND ITSCOMPONENTS

The Fifth (5th) Schedule of the 1999 constitutiootpbits public officers from accepting property
or benefits of any kind from him/herself or any @tlperson on account of anything done or
omitted to be done by him/her in the dischargeigtties. Section 46 of the EFCC Act defines
economic crimes as a non- violent criminal acticiggmmitted. Corruption is a national problem
in Nigeria, and bribery is one of the major marnid¢iens of the offence of corruption. Section 46
of the EFCC Act State that the objectives of eaynuealth illegally is an act of corruption. The
Act mandates the EFCC to combat financial and emanorimes, while the Corrupt Practices and
Other Related Offences Act 2000, also an anti ugion law, seeks to prohibit and prescribe
punishment for corrupt practices and other relaféshces. It established the Independent Corrupt

Practices and Other Related Offences CommissioRG)Gresting it with the responsibility for
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investigating and prosecuting of offenders thereQtiestion: State three manifestation of

corruption.

A public officer who, under the guise of officeafficial capacity, acts in such a way as to exceed
the bounds of his or her office may be guilty ofraption or misconduct in office. Such acts
include those the officer had no right to perfoatts performed improperly, and failure to act in
the face of an affirmative duty to act. Doing thdiich the office holder has no right to do ia calle
malfeasance. Misfeasance refers to official acttopmaed improperly, and non-feasance describes
failing to do that which should be done.

Different jurisdictions allocate domestic resourfisthe control and regulation of corruption and

crimes in their jurisdictions. Corruption erodes thust we have in the public sector to act in our
best interest. It also wastes our taxes or rataddve been ear marked for important community,
projects meaning we have to put up with poor qualrvices or infrastructure, or we miss out
altogether. Under the Queensland Criminal Codeticse87 of the code defines the crime of

official corruption and provides for punishment ¥oyears. It also provides for fine which is at the
discretion of the court. It would suffice to statat the years of imprisonment vary according to
public office in Queensland. A convicted ministefiable to serve 14 years imprisonment for the
offence of corruption as stated in section 87(1)Ajle under Section 120 which provides for

judicial corruption, a convicted person is liabde imprisonment for 14 years.

Under the Nigeria Criminal Code, Section 98 dealhk thhe offence of corruption by defining what

it is and prescribing for related offences of cptron. Sections 98A, 98B all deal with corruption
of public officers and their liabilities. Sectiod4 deals with corruption by a judicial officer imet
discharge of his duties and he is liable to 14 y@aprisonment. Sections 115 to 122 also state
the different acts of corruption and punishmentachied. The provisions of the Nigeria Penal
Code on corruption are more lucid, wider and lesdhical than the Nigeria Criminal Code

provisions.

Another anti- corruption Act enacted in Nigeridhs Money Laundering (Prohibition) Act, which
states that when ‘any person in or outside Nigeinectly or indirectly conceals or disguises the
origin of; converts or transfers, removes from jlmesdiction; acquires, uses retains or takes
possession or control of, any fund or property kimgly or which he/she should reasonably have
known....... "would amount to corruption, such a persaruld be liable under the Act.
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It is important to note that corruption as an ofierunder the Ghana Criminal Code is also
grievous, even though it is classified as a misdemaeunder Section 239 of the Ghana Criminal
Code. Also, section 252 of the Criminal Offences A860 (Act 29) makes it an offence for a

public officer or juror to accept a bribe in thecharge of his/her duties. What do you understand

of corruption of a public officer?

Chapter 13, sections 128 to 135 of the Sudan Rxdd make provisions for the offences relating
to corruption with public servants and it is wortioynote that the word gratification was used.
There are also other anti-corruption Acts enaateétié Sudan to battle the offence of corruption.

Self-Assessment Exercise (SAE)

Discuss the offence of corruption under the Nig&@minal Code and Penal Code and

=

reconcile them with the Sudanese Criminal Coddrireat of the offence of corruption wit

the aid of statutory provisions.

1.4 Conclusion

It is difficult to provide a universal and preciskefinition of corruption acceptable to all
jurisdictions. Nevertheless, it has been definedraact done with intent to give some advantages
inconsistent with one’s official duty over the righof others. It is also the act of an official or
fiduciary person who unlawfully and wrongfully usks& status or position to procure some
benefits for him/herself from another person cagtta duty and the rights of others.

1.5 Summary:

It is very important to note that the offence ofraption can also be viewed as the misuse of public

office for private gain. The causes of corruptioajonly can be classified as

1. afundamentally flawed structure of the jurisaiati

2. the absence of functioning government systemerfederation

3. the federal government monopoly of the economy,camat concentration of the resources
at the federal/central level

4. Excessive federal involvement in corporate busieessrprises
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5. Inefficient contract awards, standards and procesilamongst many.
1.6 References & Reading Materials

Criminal Law of Lagos State 2011
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Administration of Criminal Justice Act 2015

Black Law Dictionary 6" Edition 1990
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1.7 Guide
With the aid of authorities, examine the definitiohcorruption in the jurisdiction and

reconcile any differences and similarities.
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UNIT 2: ABUSE OF OFFICE BY PUBLIC OFFICERS (offidiaorruption and abuse of office-
Bribery & Extortion)

2.1INTRODUCTION:

In Nigeria and some jurisdiction of study, the affe of corruption is more serious and pervasive
than maybe envisaged, posing serious threat tpdlitecal stability and security of the societies,
undermining democratic institution, socio-econouhiwvelopment, ethical values and justice and
jeopardizing sustainable development and the rulleva It is worthy to note that the offences of
corruption that deals with public officers are gshrtowards ensuring accountability and

transparency in the management of public affairs.

2.2 Learning Outcome:
At the end of this unit, you will be able to:
-Understand the offences that make up corruptidhenjurisdictions under study

2.3 ABUSE OF OFFICE BY PUBLIC OFFICERS (officialrcaption and abuse of office- Bribery
& Extortion)

The acts of bribery and extortion are majorly kn@asrthe elements that define corruption, though
the two terms are notably different in their eletiseiVhile extortion injures the individual, who
is made to yield to it, bribery injures the commaal, not the giver of the bribe. It is then seen
as an offence for the protection of the society,fanthe protection of persons who pay bribes.
Under the Queensland Criminal Law, in the casBR @fPANGALIO {1991} 56 A Crim R 441

for instance, the court stressed the deterrencpoparof the offence of bribery as an act of
corruption. Under the Nigeria Criminal Code, setsi®8, 98A, 98B & 98C state all cases of
official corruption and abuse of office while secti98 concerns cases where a public officer
invites bribe. Under the Nigeria Penal Code, thetgratification was made use of. Thus sections
115, 116, 118 & 119 state the offence of corrupbgmpublic servants, the word servant was used

as against officer by other codes.

Thus, it is an offence for any public officer toragptly ask for or agree to or attempt to receive o
obtain any property or benefit of any kind for hati$r any other person. Such a public officer is
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guilty of official corruption and is liable to imgonment for 7 years both under the Nigeria
Criminal Code section 98 (1) (a)(b) and the Nigétenal Code Section 115 (c) (1) with fine or
both. Note that under the Nigeria Criminal Code $ections 98,98A & 98B, the offering and or
giving, receiving of the bribe must have been gaiflyjudone. However, section 99 of the Nigeria
Criminal Code provides for the offence of extortlmnpublic officers, where the officer takes or
accepts a bribe for the performance of his offidiaties, any reward beyond his proper pay and
emoluments, or any promise of reward. The punistinseémprisonment for 3 years. Section 291
of the Nigeria Penal Code defines extortion asntm@ally putting another in fear of any injury
to that person or any other and thereby dishonesllyces the person put in fear to deliver to any
person any property or document of title or anygheonvertible to valuable property. The
punishment is up to 5 years imprisonment or witte for both. See section 292 Nigeria Penal
Code.

Under the Ghana Criminal Law, chapter 5 of the Gh&niminal Code 1960 Act provide for
offences relating to public offences and dishonesityise of office for private profit or benefits.
In Ghana, it is noted that, anti -corruption laws aot found in one piece of legislation like
Nigeria. Section 24 of the India Penal Code definbs a public servant is, while section 10 of
the same code states offences by or relating tdicpgérvants whether man or woman. The
offences stated in chapter 5 of the Ghana Crin@uale range from official corruption to extortion
by public officers, to abuse of office, personatafrpublic officer amongst other see sections 85
— 93 of the Ghana Criminal Code. What section ef@Gtana Criminal Code relates to corruption?

2.4 Self-Assessment Exercise (SAE)

Mention and discuss 2 essential elements of theno# of corruptly receiving a bribe by|a

public officer in any two jurisdictions under studjth the aid of statutory provisions.
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2.5 Conclusion:

The offence of bribery and corruption covers aflesaof corruptly asking for, giving or receiving

a property or benefit or any attempt of these Ipyblic officer in discharge of his duties or any
other person on account of the public officer's @cbomission. Note that it is not a defence that
the public officer received the bribe and did natsequently carry out the act or omission.

Abuse of office by public officer is also providéat in section 104 Nigeria Criminal Code and
acts done by such public officer being for the pggof gain would be amount to a felony, and
the liability is imprisonment for 3 years. UndeetQueensland Criminal Law, any person who,
being employed in the public service, does or ditede done, in abuse of the authority of the
person’s office, any arbitrary act prejudicial tee trights of another is guilty of a misdemeanor,
and is liable to imprisonment for 2 years. Sec@@nof the code provides for what amounts to
offence in the acts of a public servant, while mec92{2} states that if the act is done or directe

to be done for the purposes of gain, the perstalite to imprisonment for 3years. The offences

range from misconduct to extortion/bribery.
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UNIT 3: CORRUPTION RELATING TO ADMINISTRATION OF JUSTICE (Perjury,
corruption of witnesses, perverting the course of justice, fabricating evidence.)

3.1INTRODUCTION:
Offences relating to the administration of justaze to preserve the integrity of the judicial
system (court) and the general administration sfige as a whole. Worthy to note that the
offences referred to under this unit, in relatiortlie administration of justice have a way of
tilting the scale of justice wrongfully thus affex either party/parties negatively or positively.

The punishment meted out on these offences arelthasevere.

3.1 Learning Outcome:
At the end of this study, you will be able to:

i. Define terms such as administration of justiperversion of justice, perjury, corruption of

witnesses, fabricating evidence and so on.

il. Understand what the different codes in relatiororruption in administration of justice.
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3.3CORRUPTION RELATING TO ADMINISTRATION OF JUSTICE (Perjury,

corruption of witnesses, perverting the course of justice, fabricating evidence.)

Corrupt offences under this unit would be mainlytihyse within the context of administration of
justice. These offences as provided for by the NMAGE NPC would only be sparingly discussed.
Section 113 of the NCC states the offences of perftuprovides that any person who knowingly
gives false testimony touching any matter whicimaterial to any question pending before the
court or intended to be raised before the couwgtiiky of the offence and liable to imprisonment
for 14 years. See Section 118 of the criminal ardk¢ Section 156 of the NPC which though has
option of fine in its punishment. What are the edjents of the offence of perjury?

It is important to note that for an offence of peyjto be established, the accused must have given
a testimony which is not only false but was delgtely given knowing it to be false. Otherwise
the offence is not committed. It is very importaotnote that testimonies which impugn the
credibility of witnesses or those made on oathradte accused has pleaded guilty in order to
mitigate punishment are material facts as hel@ M ONWARD 1955 WNLR 28. Also see the

case of Omoregie v IGP

Section 120 NCC & SECTION 157 NPC provide for thedimition of fabricating evidence as
another element of corruption under the administnadf justice. The criminal code states that
such an offender cannot be arrested without a warfamother specie of this offence is corruption
of witnesses. Under the NCC, Section 121 statéshisaoffence where committed, shall be tried
as a felony and the accused shall be liable toismpment for 7years. Destroying evidence is
provided for in section 123 NCC and section 166 N#&e that the offence of destruction of
evidence is punishable as a felony and accusetllshdibble to 3 years imprisonment. Section
126(1) NCC also makes provision for perverting ¢berse of justice and states that any person
who conspires with another to obstruct, preventygrg, or defeat the course of justice is guilty of
a felony and is liable to imprisonment for 7yedrsis offence is also provided for in section 182
of the NPC and illustrated in the caséRo¥ DURUIBE (1989) 4 WACA 124, which concerns a
situation where a judicial officer corruptly askadd obtained. Where another person corruptly
gives, the court held that the offence of perverdiad occurred. The decision was premised on
the old section 114 of the NCC.
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Chapter 4 provides for the offences concerningathinistration of justice under the Ghana
Criminal Law. Section 210 provides for perjury; sec 211 defines the act of perjury, section 213
and section 214 defines the offence of fabricatibevidence, while section 215 provides for
corrupt court offences of the Ghana Criminal Cddevertheless, under the Queensland Criminal
Code, section 87 provides for official corruptiardasection 87 (1) states the punishment for such
official corruption as 7 years imprisonment andefilt is worthy to note that the Crime and
Corruption Act 2001 in the QCL created a body kn@asrthe Crime and Corruption Commission,
whose task is to combat and reduce the incidenoeagdr crimes and to reduce the incidence of
corruption in the public sector in the country.

3.4 Self -Assessment Exercise

and acquittal of Wolu for the offence he was chdrggh. What offence if any, has Ranti comm
and under what section of the Nigeria Criminal C&ddigeria Penal Code can he be properly cha
If the offence committed by Ranti was in Ghana, wdection of the code would be relevant and

would be his likely punishment?

Ranti, a court Registrar received a sum of fifigusand Naira from the family of Wolu who is stargli

"

trial for the offence of stealing and burglary. T@eurt Registrar promised to influence the disca

itted

"
h

3.5 Conclusion:

A broad range of offences relating to the admiatsin of justice have been provided for by the
Criminal Code of the southern and the Penal Codleemorthern part of Nigeria. It would suffice

to note that related jurisdictions have codes pungsthese offences relating to administration of
justice such as discussed above. Perverting theseai justice is an offence committed when a
person prevents justice from being served on hireéieor on another party. While it is true that
corruption is classified as a misdemeanor unddiose239 of the Ghana Criminal Code, section
296 of the Criminal Procedure Code notes spedifithht a public officer convicted of a criminal

offence under section 239 is liable to a term gdrisonment not exceeding 25years.
3.6 References and Reading M aterials
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Ranti will be guilty of the offence of pervertingstice. Section 126(1) NCC makes provision for
perverting the course of justice and states thafpanson who conspires with another to obstruct,
prevent, pervert, or defeat the course of jusBcguilty of a felony and is liable to imprisonment
for 7years. This offence is also provided for intgmn 182 of the NPC and illustrated in the case
of R v DURUIBE (1989) 4 WACA 124, which concerns a situation where a judicial @ffic
corruptly asked and obtained. Where another parsonptly gives, the court held that the offence

of perversion had occurred.

If the offence had been committed in Ghana, se@Rthof the Criminal Code is applicable and

punishment will be to a term not exceeding 25years.



43

UNIT 4: OFFENCES OF CORRUPTION UNDER THE ICPC ANFEC IN NIGERIA AND
RELATED AGENCIES IN OTHER JURISDICTIONS

4.1 INTRODUCTION:

Corruption has been linked with other forms of &isuch as organized and economic crime,
including money laundering. Although the Nigerianilinal Code & Nigeria Penal Code contained
offences against corruption, they have not beee #bleffectively combat the scourge. For
instance, both the Nigeria Criminal Code & Nigdfianal Code and some jurisdictions of study
have codes that made provisions dealing with tHeifare of proceeds of crime, they are however
insufficient to deal with the full range of econ@mmand financial crimes. New laws became
necessary to deal with these new crimes hencernthetraent of the Corrupt Practices & Other
Crimes Related Offences Act 2000 and the Economidri&ancial Crimes Commission
(Establishment Act) 2004 amongst others.

4.2 Learning Outcome:
At the end of this unit you will be able to:

i. Explain the scope of the offences that are mhedifor in the other statutes outside the NCC
AND THE NPC.

iil. ldentify more corruption practices in the Nigemnti-corruption Acts as differ from other
jurisdictions of study.

4.3 OFFENCES OF CORRUPTION UNDER THE ICPC AND EFCC INGERIA AND
RELATED AGENCIES IN OTHER JURISDICTIONS

The ICPC is a specialized anti- graft agency widndates to investigate and prosecute corruption
cases. Under the ICPC Act 2000, a wide range feinoés are created which cover acts of
corruption that can be committed by both public aad- public officers including politicians and
state governors. The acts include (a) acceptirggvamg gratification. Section 8 of the ICPC Act
defines the corrupt offence. Section 9, covers @ictay person giving or accepting gratification
through agent, by corrupting giving or procuring/ gmoperty or benefit. This provision is also
contained in section 98A of the NCC. Section 1Thef ICPC Act is on the offence of receiving
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gratification through agent. (b) acceptor or givegratification to be guilty irrespective of puig®
not carried out. Section 10 ICPC deals with themdk. (c) Fraudulent acquisition or receipt of
properties is provided for in section 12 of the .Act

Note that the clause that the offender cannot testad without warrant contained in section 101
of the NCC is not included in the provisions oftgat 12 of the ICPC Act. Sections 13 & 14 of
the ICPC Act deal with the penalty for the offena@snmitted. (d) deliberate frustration of
investigation by the commission is an offence utldedlCPC. Section 15 deal with it while section
16 of the same Act prohibits a public officer fromaking false statement or returns. (e) forfeiture
of gratification is provided for under section 2Qlwe ICPC Act. (f) Bribery in respect of auctions
or contracts is provided for under section 21 ahadfxthe Act. (g)Duty to report bribery; it is now
mandatory under section 23 of the ICPC for a puttiicer to who gratification has been given,
offered or promised, and any person from whom fization hasbeen solicited or obtained or
from whom an attempt has been made to obtain fooragort same to either the nearest office of
the ICPC or a police officer.

Under the EFCC Act, there are offences of corrupéind related offences. Section 46 defines the
economic and financial crimes offences as any fofrinaud, money laundering, embezzlement,
bribery, tax evasion, looting and any form of cptranalpractices etc. (a) securing compliance
with the Act: section 14 of the EFCC makes it afeée for any person who being an officer of
a bank or other financial or non- designated fimsninstitution, to fail or neglect to secure
compliance with the provisions of the Act. The @nment is a term of imprisonment not
exceeding Syears or to a fine of 500,000 or bdihgiving false information is provided for in
section 16 of the EFFC Act, and the punishment gsy \stiff and ranges from 3-5 years
imprisonment. Another corrupt offence is concealhaproceeds of crime, as provided for in
section 12 of the Act. And its punishment rangesi2-3 years imprisonment. Forfeiture of assets
is where a person convicted of an offence undeEH#@C Act shall have his passport, assets and
properties, shown to be derived or acquired fromnemic or financial crime forfeited to the
federal government. This is provided for in sec$i@0, 21, 22 and 23 of the Act. More so, section
6 of the EFCC Act gives powers to the EFCC to exa&naind investigate all cases of economic
and financial crimes within the Nigeria jurisdiatio
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Under the Sudanese Penal Code, 2008, Chaptepnijsion is made for different offences of
corruption relating to public servants from secsi®7 -107. Suffice to know that there was no law
in place as guidance. The Commission in charg@wtiption in Sudan embarked on developing
legislations to address issues of corruption offsnand sanctions as well. In Ghana, anti -
corruption laws are not found in one piece of liegisn. Nevertheless, an analysis of the anti —
corruption legislations of Ghana reveals that, tand large extent the laws meet the international
standard. Most of the gaps in the laws are bellegifafter the enactment of anti — corruption Bills
which are at different stages in the legislativafting process. Ghana has made significant strides
in the fight against corruption. Section 239 of thhana Criminal Code deals specifically on
corruption amongst public servants. What are sofrtheoefforts being made by the Ghanaian

government to combat corruption?

Worthy to note that there is no express offencpraate corruption in Australia. The Criminal
Code creates offences for the offering, givingemetpt of a bribe to or by a commonwealth public
official where the benefit is intended to influertbe public official in exercise of his or her dgi

as a public official

4.4 Self-Assessment Exercise (SAE)

What is the duty imposed by the Nigeria ICPC Actgrublic officer to whom bribe
has been given, promised or offered or any persom fwhom bribe has been
solicited obtained or attempted made to obtain fd¥hnat legislation regulates such
act in Ghana? State relevant statutory provisiomsres necessary.

4.5 Conclusion
A public officer is anyone employed in the servicgudicial officer as labelled as such by the
constitution. Acts of corruption include offeringagification to a public official, acceptance
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of gift by agent fronting for someone, unlawful ehment, extortion and other acts deemed
to be so by law.
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it is now mandatory under section 23 of the ICPCGafpublic officer to who gratification has been
given, offered or promised, and any person frommigoatification haveen solicited or obtained
or from whom an attempt has been made to obtam fooreport same to either the nearest office
of the ICPC or a police officer.

Section 239 of the Ghana Criminal Code deals spatlif on corruption amongst public servants
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MODULE 4: ADMINISTRATION OF CRIMINAL JUSTICE SYSTEM
UNIT 1: THE PERSONNEL OF CRIMINAL JUSTICE SYSTEM
1.1INTRODUCTION: |

In this unit the point to be noted is the persorofethe criminal justice system in Nigeria and
related jurisdictions. The unit is devoted to judioffice holders and other court officials withou

whom the machinery of administration of criminadtjage may not function properly.
1.2 Learning Outcome:
By the end of this unit, you will be able to:

I. Identify and understand the judicial officers artkit related functions in the
jurisdictions.
1.3THE PERSONNEL OF CRIMINAL JUSTICE SYSTEM

Under the Nigeria legal system, judicial officei@/a the ultimate responsibility to interpret and
apply the provisions of the constitution and otsiatutes. The personnel of the criminal justice
system in Nigeria would be divided into; 1) superourts and 2) inferior courts. Under the
superior courts, we have the judges comprising@thief justice of the federation (CJN), judges
of the Supreme Court, president of the court ofeapgustices of the court of appeal, CJ of the
states, judges of the high courts, Grand Kadi efstiaria court of appeal, judges of the customary
court of appeal. There are other judges but thesx lemther a severely limited or no criminal
jurisdiction while the officials of the magistrateurts include the magistrates. They are the ones
who preside over the following courts; a) the julewelfare courts, b) the area courts, c) court

martials, d) national industrial courts, e) theigial tribunals, f) magistrate courts etc.

Section 6 of the 1999 Constitution is explicit dre trole of the judiciary. The role appears
technical, considering the objective nature ofldgal analysis and the expertise required of the
judicial officer and legal practitioners. The mdgase courts handle nearly 85% of criminal cases.
Worthy to note that the law of each state, whidate the magistrate courts also determine their
grades, powers and jurisdiction, and these may frany state to state, from jurisdiction to

jurisdiction. The jurisdiction of a magistrate cbig of summary nature. Thus, the laws creating
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certain crimes permit the magistrate to try sondéctiable offences but there are limitations which
vary according to the grades or rank of the maafistr

Under the Ghana justice criminal system, the cstnrcture and general legal procedures reflect
the English method of law. The independent cortgtituprovides for writs of habeas corpus and
the independence of the judiciary. Ghana has aaradsal system of criminal justice in which
the offender is presumed innocent until proventguiThe informal criminal justice system of
Ghana that has existed in rural towns and villdge® survived both colonial administration and
post -independence administration, hence todaytivadl chiefs and elders are allowed to try
criminal matters in the rural villages. These glacourts may be used by a chief or elder to
dispose of felony crimes e.g. robbery, burglargabhg etc. without drawing a penalty from the
government in Accra. The personnel of the crimjnatice system are the police, judges and
magistrates of the courts of law, the prison guandsfficials. What are the functions of the

personnel of the criminal justice system in Ghana?

Nevertheless, under the Australia criminal systemaddition to the services provided by the
federal government, each state and territory hesnatitutional responsibility to administer the
criminal justice system. In Australia, the poli@\sces, the courts and correctional services make
up the criminal justice system. Thus, under thigsgliction, cases progress in 3 stages- the
investigative (police), the adjudicative (court)d the penal or correctional system and these are
the prisons. In India, the criminal justice systesna legacy of the British system. It has 4 sub-
systems, they being the parliament, enforcemepidation, and correctional.

The India legal system is a mix of adversarial acclisatorial. The implementation of the criminal
justice system in India rests with three institn§c- the police, the courts and the prisons. But
under the Australian criminal justice system, fmajor pillars form the system, the community,
the law enforcement, the court and the correctmh$unction like a chain of links unlike the
Nigeria criminal justice system that has no chiea structure.

1.4 Self-Assessment Exercise (SAE)

Explain the immunity enjoyed by personnel in thenamal justice system of the various

jurisdictions.
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1.5 Conclusion:

The criminal justice system includes the agencieb @ocess established by a government to
control crime in the country. This include compatselike the police, courts and the correctional
centres.. The criminal justice system can impos®&lpes on those who violate the established
laws. It is hardly recognized that the prisons fqamt of the Nigeria criminal justice system. The
correctional service is a federal agency respoaddn the convicted offenders during the period
they are incarcerated. The correctional service laddd temporarily suspects who are undergoing

prosecution in court. The prisons strike to ref@ama rehabilitate the offenders/inmates.

In additional to all that have been written, iingortant to add that the personnel of the criminal
justice system have judicial immunity. When theg acting within their jurisdictions both the
judges and the magistrates enjoy complete immumitgspect of acts done, statements made in
courts, wrong decisions upon point of law etcs Mvbrthy to note that a counsel is not liabléiw
client for negligence in and about the conduct sfher clients’ case save in exceptional
circumstances. The administration of criminal gestis by both superior and inferior courts. The
Judicial powers of officers of superior are prodde the constitution while those of the officers
in the inferior courts are state created by statute
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The personnel of the criminal justice system hawcjal immunity. When they are acting within
their jurisdictions both the judges and the magtsis enjoy complete immunity in respect of acts
done, statements made in courts, wrong decisioos ppint of law etc. It is worthy to note that a
counsel is not liable this client for negligence in and about the conaidtis/her clients’ case
save in exceptional circumstances. State statpi@yisions to support your answers.

UNIT 2: THE COURT SYSTEM

2.1 INTRODUCTION:

Justice is the pillar on which the society rests$ bhow the courts and the law enforcement agents
dispense it is fundamental. The administrationrahinal justice is by both superior and inferior
courts. The powers of the judicial officers of theerior courts can be found in the constitution,
which also prescribes their qualification, tenunel @moval from office. The inferior courts are
state created, and the law setting them up alsscpbes their powers.

2.2 Learning Outcome:
At the end of the unit, you will be able to:
i. Enumerate the different levels of court systarthie related jurisdictions of study.

il. State the powers of the various courts as thagtion in their respective levels.
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2.3THE COURT SYSTEM

The trial in the Magistrate court is summary. Tén treating certain crimes permit the magistrate
to try some indictable offences but there are &tioins which vary according to the grades or rank
of the magistrates as there are different gradesagiistrate courts. The grades also vary from one
state to another, generally but the procedurakrate largely similar. The grades determine the
substantive jurisdiction and powers of individuadgistrate courts. The magistrate courts in the
17 Southern States in Nigeria exercise summargdigtion in both civil and criminal matters
while the 19 States in the Northern Nigeria undee Penal Code only exercise criminal
jurisdiction. It is only in the north that the Dist Court hears civil matters only. In additiontte
powers of the magistrate courts, in the southeatest the courts do not refer cases to a higher
court for enhanced punishment but the northerestaiagistrate courts do.

Justice is a three- way traffic. Therefore, in igg@ton of this, in criminal justice administration
the court or judge ensures justice to the staséicgito the accused and justice to the largeesaci
What all this amounts to, says Hon. Justice Nnard&fi “is a general recognition of the role of
the judiciary as:

(a) Defender of the rights which the constituti@as guaranteed the citizen (b) an insurance against

arbitrariness in the exercise of power

(c) A vehicle for settlement of disputes whetherspn to person or/ person and state
(d) A democratic society

(e) a guarantee for the maintenance of law androrde

Under the Ghana criminal justice administratioe, 1992 constitution classifies the courts into 2
broad categories; the superior courts and lowertsolihe superior courts consist of the High
courts, the Court of Appeal, and the Supreme Colftiereas the lower courts comprise the
District and the Circuit courts. In India, the joidil system is mainly consisting of 3 types of ¢eur

the Supreme court, the High court and the Subotelicaurts.

Worthy to note that the magistrate courts in Ghassist the circuit courts in disposing of

misdemeanor criminal cases and minor civil actidigese courts have limited jurisdictions but
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make the judicial system more accessible to thégl providing a means of direct court contact
for the average citizen.

Under the Sudanese judicial system, civil justgcadministered by the Supreme Court, Court of
Appeal and lower courts, while criminal justiceagministered by major courts, magistrate courts
and local peoples’ courts. Before 1983, the Sudalegml system was based on English Common
Law but after 1983, the judicial system is beinfiuenced greatly by Islamic law (sharia). Hence,
the judges interpret the law in conformity withalslic law.

The judiciary of Australia comprises of judges wdibin federal courts and courts of the states
and territories of Australia. These courts incltige federal court of Australia, the federal Circuit
court of Australia, and the Family court of AusimalFederal jurisdiction can also be vested in
state courts on some matters within the jurisdictla Nigeria, there are regular courts which are
also special courts established for particular pseg. Examples are the Coroner courts and the

Court Martial. Their powers and functions are cowd in the law that established them.

2.4 Self-Assessment Exercise (SAE)

Differentiate the court system in Nigeria from tbeurt system in the following
jurisdictions; a) Sudan b) Ghana c) India.

2.5 Conclusion:

We need the courts to interpret and apply the ldve@mparties are involved in dispute. In that
way, courts take laws out of dry and dusty law ®ahkd make it part of the living fabric of our
lives. Courts apply the law to specific controvessbrought before them. They resolve disputes
between people, companies and units of governni@ften, courts are called upon to make
pronouncements on the Limitations of governmeneyljprotect against abuses by all branches of
government. They protect minorities of all typesnfrthe majority and protect the rights of the
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people who cannot protect themselves. The coudstl@ protection of the law are open to
everybody.
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Go through the court system and make the diffes&ian.
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UNIT 3: THE JUDICIARY; THE JUDGESAND MAGISTRATES (theroleof thejudiciary)

3.1 INTRODUCTION: The judiciary is the branch of governance investéd judicial powers,
the system of courts in a country, the body of gglfthe bench). It is that branch of government
which is intended to interpret, construe and apipdylaw. Its role is summarized in the study
of the unit. In order to eliminate congestion amvskhe judicial process, the judiciary ensures
that various disputes are solved in relation tar tt@mplex nature.

3.2 Learning Outcome:

By the end of this unit, you will be able to:

i State the roles of the judiciary as it appliesrjurisdiction to jurisdiction.

il Explain other additional roles the judiciary ddtake up in some jurisdictions other than Nigeria
3.3 THE JUDICIARY; THE JUDGES AND MAGISTRATES (therole of thejudiciary)

Section 6 of the Constitution of the Federal Rejubf Nigeria, is explicit on the role of the
judiciary. The role appears technical considerhmgdbjective nature of the legal analysis and the
expectations required of judicial officers and legaactitioners. The major role would be
enumerated and compared with the judiciary of ofinesdictions of study. What are the main

roles of the judiciary under the Nigerian Constdao® The roles would be summarized as:

a) Interpretation of statutes; the courts interpret apply the laws. In that way they serve as
a check on the exercise of legislature and exeeypewers. Hence the judiciary is
described as the guardian of the Constitutionfdckthe constitution is what the court says
it is. It is worthy to note that in determining aimderpreting the statute, the court adopts
the passive operation of judicial procedure.

b) Enforcement of individual fundamental rights; argrgon who alleges that any of his/her
rights has been or likely to be violated is atiilgeo apply to any court of law for redress.

c) Defence and maintenance of the rule of law; th@reefnent of the limitation of the
constitution and other laws is the peculiar progid the court. Nwabueze in his book
described the judiciary....” as the backbone of atutginalism’.
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Sustaining peace and order; the dispensation t¢guahich is the task of the courts is the
heart and soul of all good governance. Indeedetisenardly any human society known to
recorded history, which does not make justice tisohutely essential condition of order,
survival, happiness and good relation among man.

To uphold fundamental human rights; it is for theigiary not only to maintain the rule of
law but to also protect the individual fundameifteédom to do whatever is not forbidden
by law.

To determine justice; in the criminal justice adistiration, the court or judges determine
justice to the state, justice to the accused asticgito the larger society. What all these
amounts to is a general recognition of the rolehef judiciary as defender of rights,
insurance against arbitrariness, guarantee fomgiatenance of law and order, a vehicle
for settlement of disputes and a democratic society

In Ghana, executive, legislative and judicial posveltimately resided in the hands of the
governor at a time before the separation of legstitutions was first mentioned in the
interim constitution promulgated 3 years beforeepehdence, in the 1957 constitution.
Hence the Ghanaian government therefore seem ferghe simple colonial solution,
whereby the role of the courts is to strengthetegiawers, enforce laws and provide social
stability, but not to protect the individual fronbwses. The courts have official powers
where the other branches of government must beuessthat the judges are not trying to
embarrass them.

Under the Queensland law, the judiciary is indepehdrom the other 2 branches of
government. The independence of the judiciary snsas a vital safeguard against
corruption. The roles of the judiciary could betstbas; conducting admission ceremonies
for new legal practitioners, swearing in ceremofoesiew judges, valedictory ceremonies
for retiring judges, conduct programs of continuipglicial development, assume
educative role for law students, ensure that bidgmth, and marriage certificates are
registered. They also serve as agency for othegrgawent services, probate matters etc.

The Indian judiciary administers a common law syste which customs, securities and
legislation all codify the law of the land. Theeadalf the judiciary in India as in many other
jurisdictions are to decide cases by determinimgrélevant facts and the relevant laws,
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and applying the relevant facts to the relevant [@te Indian judicial system is totally

managed and administered by officials of the judiservice unlike in the past when civil

service officers were part of the judicial system.

Under the Sudanese judicial system, the Supremadiaf the Judiciary (SCJ) consists

of the C.J, as ex-officio, the deputy C.J, the Al President of the Bar Association and
the Dean of the faculty of law of Khartoum UnivéysiThe SCJ is responsible for the
planning and general supervision of the judicidnce the role of the judiciary is solely
played by the SCJ in Sudan.

3.4 Self -Assessment Exercise (SAE)

Discuss in details the role of the judiciary in Bliga. In comparison with the roles played
the judiciary in Queensland (if any), and thatrafi& judiciary, what do you consider to be t

similarities and differences?

he

3.5 Conclusion:

For the purpose of carrying out its duties and eespbilities, the judiciary also exercises not only
constitutional and statutory powers but also theiiant powers and sanction of the court of law,
notwithstanding anything to the contrary. In sondothe court is able to conform to the role,
profiles into which it had been socialized under tolonial rule. Section 46 of the 1999 CFR of
Nigeria seeks to make the attainment of ideal stahdf justice a reality.

The judiciary as the branch of government adminsgtestice in accordance to the law. The courts
apply the law, and settle disputes and punish laakers according to the law. Our judicial system

is a key aspect of our democratic way of life.ghalds peace, order and good governance.
3.6 References & Further Readings

www.aph.gov.au

www.judicial.gov.gh

www.parliament.gld.gov.au
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www.austbar.asn.au

Criminal Law of Lagos State 2011

Nigeria Criminal Code Act, Cap C38 LFN 2004
Penal Code Act, Cap 53 LFN 2004

Ghana Criminal Code (Amendment) Act, 2003t (@46)
The Indian Penal Code, 1860 Act No. 45 of(L86
Administration of Criminal Justice Act 2015

Constitution of Federal Republic of Nigeria
Republic of Ghana constitution

3.7Guide
Go through the criminal justice system of thesasglictions particularly their judiciary,

pointing out their similarities and differences.

UNIT 4: LEGAL OFFICERSOTHER THAN THE JUDGES AND MAGISTRATES

4.1INTRODUCTION:

These are the personnel of courts who are notigldidficers. Without them courts may not
function. The magistrates, judges of the area santl other judicial officers are public officers.
The statutes or instruments under which the pdaticcourts are established also prescribe the

condition of appointment and of removal from offmkthe judicial /legal officers.
4.21 earning Outcome:

By the end of this unit, you will be able to:

i Understand those that constitute non- judiciaspanel of the court.

il State the role of the legal practitioners, tiodige as they are part of the judicial system imeo
jurisdictions. The role of the attorney generaliddde well defined as judicial personnel in some

jurisdictions.
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4.3 LEGAL OFFICERSOTHER THAN THE JUDGES AND MAGISTRATES

What is the constitutional position on the legalsp@nel other than the judges and the magistrates
of the courts? The constitution of the Federal Répwf Nigeria, 1999 provides that the president
may in his discretion, assign to any minister @fglovernment of the federation, responsibility for
any business of the government of the federatimoiuding the administration of any department
of government as stated in section 148(1). Sinyilaal government of a state has powers as
provided for in section 193(1) of the constitutimithe federation, 1999. The A.G is accordingly
assigned in practice the portfolio of the ministelcommissioner responsible for the ministry of
justice for the federal or of the state. Note thatA.G is a political appointee. Each government
appoints its own A.G as the chief law officer oé tiederation or of the state. He represents the
federal government or state pmoceedings in which it is specifically mentionétk is the legal
adviser to the government. Section 174 of the domisin of Nigeria, specifies some other duties
of the A.G. The AG also enjoys the sole right togacute in certain circumstances. He also
exercises the powers of nolle- prosequi for purpaseprotecting public interest; protect the
interest of justice and prevent abuse of legal @gec He is expected to exercise the powers
objectively. Question: Constitutionally examine theies of the Attorney General in Nigeria.

The solicitor general is a public officer and suboate to the A.G, hence their duties are similar.

The director of public prosecution (DPP). He ovessihe prosecution of criminal cases on behalf
of the federal/state government. He is directipoesible to the A.G. He advises government
departments, the police and other legal personnelngportant or difficult cases either on
application as a matter of law.

The registrar, is responsible for the administeatiorks of the courts. He can either be a lawyer

or a layman.

The chief registrar, who is a lawyer, in some caseg/ hear and determine interlocutory
applications. The registrars are the communicaliida between the judges, the parties or their
counsel. The sheriff and the bailiffs are couri@iigsey serve court processes and are responsible
to the sheriff through the deputy sheriff.

The legal practitioners, are the solicitors, advesaUnder the Nigeria system, solicitor ship and
advocacy are combined in some jurisdictions whilethers they are separate. We also have the
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police. There is a police force in Nigeria. The sttation provides that no other police force may,
in law be established for the federation or antestathe federation or state. Section 4 of thécpol

Act, defines the duties of the police.

In Ghana, by virtue of the recent caseJODICIAL SERVICE STAFF ASSOCIATION OF
GHANA (JUSAG) v A.G & Ors (J1/5/2015) GHASC 63 (23 June 2016) the court had to
determine whether the phrase “all persons servirtba judiciary appearing in the Act 127 (4) of
the 1992 Constitution of Ghana applies only tojtistices. The court held that it applies to the
judges and magistrates to the exclusion of allrgtiticial service employees.

The Sudanese judiciary remains under control ofgineernment and lawyers and other legal
personnel face routine interference in the perfoweaof their professional duties. The new
constitution of Sudan states that the judiciaryldgl®independent but it largely acts in accordance
with the government wishes. Lawyers are frequestlpject to harassment in advocacy of
Fundamental Human Rights and Rule of Law. Judpsasonnel are the government security and
armed forces that carryout extra judicial dutiegakiwhile, under the Queensland judicial system,
the personnel of all the other courts outside tiner&me Court and High Courts are regarded as

judicial personnel other than judges and magisrate

4.4 Self -Assessment Exercise (SAE)

State the legal personnel other than judges andstrags in the judiciary system in
Nigeria and their duties. Differentiate the persalrand their duties from the personnel

in Sudan judiciary system.

4.5 Conclusion:

The A.G is the Chief Law Officer of the governmefs. a minister of the federal government or
commissioner of a state; he may be assigned regpldtpdor any business of government. He
heads the ministry of justice, prosecutes and apdeathe federal or state as appropriate. But

worthy to note is that the police prosecute majasftcriminal cases.
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The A.G, the DPP, the Legal Practitioner, the Regfisthe police and the correctional services
are part of the personnel of the Nigeria criminadtice system apart from the judges and
magistrates. They all play important statutory anthplementary roles in the administration of

criminal justice.
4.6 References and Reading M aterial

WWW.resear chnet.net

www.ghali.org

www.zimlii.org, www.judicial.or.gh.

www.glc.gov.gh.

WWW.icj.org.

Www.seekvision.com.au

Criminal Law of Lagos State 2011
Nigeria Criminal Code Act, Cap C38 LFN 2004
Penal Code Act, Cap 53 LFN 2004
Ghana Criminal Code (Amendment) Act, 2003t (@46)
The Indian Penal Code, 1860 Act No. 45 of0L86
Administration of Criminal Justice Act 2015

THE POLICE ACT

THE NIGERIA CONSTITUTION 1999 (as amended)

4.6 Guide
Other personnel in the judiciary include;
- the Attorney General; Section 174 of the constituof Nigeria, specifies some other duties
of the A.G. The AG also enjoys the sole right togarcute in certain circumstances. He also
exercises the powers of nolle- prosequi for purpadgorotecting public interest; protect the

interest of justice and prevent abuse of legal ggecHe is expected to exercise the powers
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objectively. The solicitor general is a public o#fr and subordinate to the A.G, hence their
duties are similar.

-The director of public prosecution (DPP). He oeessthe prosecution of criminal cases on
behalf of the federal/state government. He is tlyeesponsible to the A.G. He advises

government departments, the police and other legiglonnel on important or difficult cases

either on application as a matter of law.

-The registrar, is responsible for the administeativorks of the courts. He can either be a
lawyer or a layman.

-The chief registrar, who is a lawyer, in some sasmy hear and determine interlocutory
applications. The registrars are the communicdimbetween the judges, the parties or their
counsel. The sheriff and the bailiffs are couriefiey serve court processes and are
responsible to the sheriff through the deputy $heri

-The legal practitioners, are the solicitors, adtes. Under the Nigeria system, solicitor ship
and advocacy are combined in some jurisdictiondenihiothers they are separate. We also
have the police. There is a police force in Nigefliae constitution provides that no other

police force may, in law be established for thesfation or any state in the federation or state.
Section 4 of the police Act, defines the dutieshef police.

The Sudanese judiciary remains under control efgbvernment and lawyers and other legal
personnel face routine interference in the perfoweaof their professional duties. The new
constitution of Sudan states that the judiciaryldgl®independent but it largely acts in accordance
with the government wishes. Lawyers are frequestlpject to harassment in advocacy of
Fundamental Human Rights and Rule of Law. Judpsasonnel are the government security and

armed forces that carryout extra judicial duties.
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MODULE 5: JUVENILE JUSTICE ADMINISTRATION

UNIT 1: ADMINISTRATION OF JUVENILE CRIMINAL JUSTICE

1.1 INTRODUCTION:

In the determination of criminal justice, adult exftiers are treated differently from offending
children and young person. In our study of the aastriation of juvenile criminal cases, we would
look at the position of the law on how the younglegland children should be treated in criminal

cases.
1.2 Learning Outcome:
At the end of this unit, you will be able to:

I. Identify who the law refers to as juveniles under jurisdiction under study.
ii. Discuss in details the administration of the juleiriminal justices in reference to all

applicable legislations as they vary from jurisahintto jurisdiction.

1.3 ADMINISTRATION OF JUVENILE CRIMINAL JUSTICE
Defining the term, a child, we would say he/she erson under the age of 14 years. While
a young person/adult means a person, who haseattthie age of 14 years and is under the
age of 17 years. Under the Street Trading OffeAatsa young female is a girl between
the ages of 14 and 16 years. The Child Right AGhds a young person as a person who
has attained the age of 14 years but has not ettaie age of 18. See also section 465 of
the ACJA. The term juvenile is a generic term eralm@g a child and a young person. The
court may presume the age of a person broughtdéfstom the evidence available at the
time when the issue of age is at stake. Hence,avhetatute demands that the age of a
person must be strictly proved, no presumption dyricwill avail. It must be strictly
proved. Examples of cases requiring a strict paddlie age of the juvenile are; -

a) Age of victims of sexual offences

b) A child whose written statement is tendered in enae.
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Worthy to note that criminal responsibility meaiablility to punishment. But a person under the
age of 7 years is not criminally responsible foy ant or omission. (See section 30 of the NCC)
Also a person under the age of 12 years is notirwaily responsible for an act or omission. Unless
it is proved that at the time of doing the act @king the omission, he had capacity to know that
he ought not to do the act or make the omission.

A male person under the age of 12 years is prestoneel incapable of having carnal knowledge.
The younger the child is, the stronger must besthéence of capacity to know that he ought not
to do the act or make the omission. This can bergqutdoy strong evidence of mischievous
discretion. Meanwhile when an adult is been prosetéor an offence and previous conviction

was raised, whether he/she was under 12, wouldsbegdrded.

The Juvenile Justice Act in Ghana was enacted @38.2[d outlines most aspects of the juvenile
justice system of Ghana and also establishes therJand Senior Correctional Centres. Though
many aspects of the Act have gaps, for the purpbe Act, a juvenile is a person under the age
of 18 who is in conflict with the law. Secondlyjuxenile shall be dealt with in a manner which is
different from an adult, except under exceptionatumstances under section 17 of the Act.
According to Ghana Constitution section 29 was obaated under the Children’s Act 1918, by
virtue of which a child is defined as a human béaegpw the age of 18 making it compliant with
the Convention of the Rights of the Child and tHecan Charter on the Rights and Welfare of
the Child. Are there any difference between thddJRight Act of Nigeria and the Juvenile Justice
Act of Ghana?

Under the Queensland, the criminal law relatinghidren is governed by an Act of Parliament
called the Juvenile Justice Act 1992. Accordingh® law, a child is a person who has not yet
attained 17 years of age. The Act commenced operati 1993 and it also provides for young

persons aged 10-17 years who commit or who argealléo have committed offences. Other
legislations that interfere with the law are then@nal Code 1893, Children Court Act 1992,

Young Offenders Act 1987.

Under the India Juvenile Justice Act, a juvenileang a person who is a young teenager,
adolescent or underage. In other words, juvenilanae&hildren who have not reached the age of
adults in the sense that they are still childishimmature. The word child or juvenile are
interchangeably used. Note that the India legsfatame up with a new Act which is The Juvenile
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Justice (CARE &PROTECTION of CHILDREN) Act 2000. i§tAct sets out the basic provisions

for the proper and fair

1.4 Self-Assessment Exercise (SAE)

As a student of Comparative criminal law, Critigthee juvenile criminal justice

administration in Nigeria in comparison to anotjueisdiction studied.

1,5 Conclusion:

The Children and Young Persons Act has providedalmes and procedures for treating the
delinquency of children and young persons. Differ&aws define child or young person
differently. It is an irrebuttable presumption afM that a person under the age of 7 in Nigeria
cannot be criminally liable. One who is 7 but und@ris not liable for crimes he/she commits
unless there is evidence of mischievous discreBam.a child or young person maybe arrested in
exceptional circumstances. Those circumstanceshanaower to detain can be found in the Child
Right Act 2015.

1.6 References & Further Readings:

www.plment gld.gov.au ,

www.ccc.gld.gov.au ,

www.law.jrank.orqg,

Criminal Law of Lagos State 2011

Nigeria Criminal Code Act, Cap C38 LFN 2004

Penal Code Act, Cap 53 LFN 2004

Ghana Criminal Code (Amendment) Act, 2003 (Act)646
The Indian Penal Code, 1860 Act No. 45 of 1860
Administration of Criminal Justice Act 2015
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Child Right Act 2015

Mame Akikra Nyantakyn, 12 November 2014, Rethinkiluyenile Justice in Ghana. (Research
Paper)

United Nations Organization,1979, Right of a Child.

Ghana Juvenile Justice Act 2003

UNIT 2: JUVENILE JUSTICE COURT SYSTEM/WELFARE COURTS PROCEDURES

2.1INTRODUCTION:

The children court may be an existing court of mesdhat is dealing with child specific laws or
special court which is set up for the purpose afidg with crimes under the Juvenile Justice Act.
The act of necessity mandates the setting up oénliev Justice Courts and the Welfare
Courts/Committees in different jurisdictions.

2.2 Learning Outcome:
By the end of this unit, you will be able to:

I. Get an in-depth knowledge and ability in ideyitifj the special group of children and young

person.

il. Discuss the court procedures in juvenile criaiimatters and the welfare courts, their duties

and roles in juvenile matters.

ii. Compare adult and juvenile justice court procedurdsigeria and other jurisdictions

of study.
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2.3JUVENILE JUSTICE COURT SYSTEM/WELFARE COURTS PROCEDURES

The term juvenile is a generic term embracing &l@nd young person. Where juvenile is arrested
with or without a warrant, he must be brought immataly before a magistrate court. If the juvenile
cannot be brought before a magistrate court, thieepofficer in immediate charge for the time
being, of the police station to which the juvendebrought shall enquire into the case forthwith
and shall release the juvenile unless the chardm@nsicide, or the police officer has reason to
believe that the release of the juvenile would defee ends of justice, etc. The juvenile coud is
court of summary jurisdiction. It shall not sitanroom where a court other than a juvenile court
is held.

Note that if a juvenile court and any other coud ® be held in one room, the juvenile court

session shall not sit within one hour before oerathe sitting of the other court. Persons allowed
to be present in a juvenile court proceeding dre-dfficers of the court, parties to the case and
persons who are directly involved, persons spsgciallthorized, newspaper reporters, court
messenger/clerk. More so, in a juvenile court pedagy, where a no prima facie case has been
made out, the matter ends. Conversely, where aapfanie case has been established, the
delinquent and his/her witnesses are heard. Thenjlevmay give evidence or make a statement,
which may be an unsworn statement. In additionyanile offender may be committed to trial for

an indictable offence fif;

a) the court considers that the juvenile is chajgedly with an adult
b) in the interest of justice and

c) the court considers it necessary to commit bothal.

The Juvenile Welfare Court are also magistratetspas one of the functions of the magistrate
courts is to sit as juvenile welfare court. Thegole welfare courts are of summary jurisdiction;
also, they are established under the Children &ngoRersons Act 1913 -1943.

The juvenile court is constituted by a Magistrahel &awo Assessors, one of whom must be a
woman. In some states in Nigeria, the Chief Juqgmiats the Assessors. The function of the
juvenile welfare court includes a) the treatmenjueknile delinquents other than those charged

with homicide,
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b) application in respect of children and youngsperadults who need care or protection, )
beyond parental control,

d) facing complaints of trauma and
e) lastly dealing with application of adoption diildren where the law so provides.

In Ghana, the criminal code does not have a pdatidocus on juvenile. As a result, the Juvenile
Justice Act 2003, was created to better reflectifierent needs of young offenders. In the court
procedures in juvenile courts in Ghana, the Acehgaps and there are certain areas which are not
currently been followed by the courts and policdéic@ls in the justice of juveniles. The
Department of State Welfare (DSW) is statutorilynaated by the Children’s Act to oversee the
administration of Juvenile Justice and the proveadif children in general. The DSW also manages

the remand homes and junior correctional centres.

Prior to the India Juvenile Criminal Justice Actl80there existed the Children Act of 1960 that
aimed to give effects to the international resperiegvards the issue of juvenile justice by which
they provided a uniform policy and protected therest of the juvenile. The Juvenile Justice Act
1986 which repealed the earlier Children Act 196@at giving effect to the guidelines contained
in the standard minimum rules for the administratad Juvenile Justice adopted by the United
Nations Countries in November 1985. The 2000 Jueehistice Act has been repealed twice -
2006 & 2011. The case of DELHI GANG RAPE forced e to be stringent. Hence cases and
procedures of a juvenile are to be handled tightlhye Act was replaced by the Juvenile Justice
(CARE & PROTECTION) Act 2015. Young offenders awebk tried in courts but corrected in all
the best possible ways. They should not be puniblgetie courts. Trials for children in conflict
with law should be based on non-penal treatmentdthe 2015 Act focused in a juvenile friendly
approach of adjudication and disposition of mattésgctions 2(12) (13). What is the current Act
in place catering for the need of children | n &®li

See the India cas## DEOK, NANDAN DAYMA v STATE OF UTTAR PRADESH (1997) 10
SCC 525, were the court held that entry in the school tegismentioning the date of birth of
student is admissible evidence in determining geed juvenile at the commission of offence or
to show that the offender was not a juvenile aftikrSo also, is the case BHANGWAN v
STATE OF BLHAR (2000) AIR SC 748 pertaining to court procedures of juveniles. Nalto
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that the Nigerian Child Right Act makes it mandgttiat the courts must first consider the
antecedent of the delinquent. This includes repofthis/her history, home life, school and
associates etc. the order which the court may nraltede; a) dismissal, b) fine, c) probation or
supervision, d) discharge, e) caning, f) imprisontneg) admonition, h) binding over, i)
repatriation, j) committal (or corrective) ordew (mandate). Some states qualify these court

orders as “corrective”, “committal” or “mandate”.

2.4 Self-Assessment Exercise (SAE)

Distinguish between the treatment of an adult afégrand a juvenile from the point o}f
contact with the police to the disposal of the aasger the Nigerian and India juvenil
system (using both statutory and case law prows$ion

[}

2.5 Conclusion:

Children & young person/adults are a special groipemple who need care and protection.
Children are different from young persons by déifim. In both cases, their delinquencies are
subject to the Child Right Act and the ACJA, unlike adults who are subject to the Criminal
Code or Penal Code amongst others. The juvenitsfago (2) classes of court treatment; 1) For
care and protection, 2) For juvenile delinquencies.

Different laws from different jurisdictions defirikhe procedures for the court proceedings for
juvenile matters. Thus, it is an irrebuttable praption of law that a person under the age of 7 in
Nigeria cannot be criminally liable since he or sheseen as an immature person under the
Nigerian law. There is a special procedure for idgalvith delinquents as their court procedure

does not follow the normal order of court procedure
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2.6 References and Reading M aterials
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Administration of Criminal Justice Act 2015

UNIT 3: JUVENILE JUSTICE AND STANDARDS (ProcedurArrest to custody of Juvenile)
3.1INTRODUCTION:

Early intervention prevents the onset of delinquastiavior and supports the development of a
youth’s assets and resilience. While many pastagghres focus on remediating visible and/or
longstanding disruptive behavior, research has shinat prevention and early intervention are
more effective. This unit shows steps from arreshé custody of a juvenile delinquent in various

jurisdictions and the applicable legislations.
3.2 By the end of this unit, you will be able to:

i. Explain through the laws when an offender is\a&ejile
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ii. Explain the role of the police and the sevetabps that follows the arrest of the juvenile.
3.3 JUVENILE JUSTICE AND STANDARDS

When a juvenile is arrested with or without a watyauch a juvenile must be brought before a
magistrate court immediately. If the juvenile canhe brought before the magistrate court, the
police officer in charge, for the time being, thaipe station which the juvenile is brought, shall

inquire into the case forthwith and shall reledse juvenile unless the charge is a homicide case
or other grave crimes, in which case the juveml@is/her on interest has to be further detained,
pending when he would be removed from associatioreputed criminals. Other reasons are

where the police officer has reason to believettiatelease of the juvenile would defeat the cause
of justice and especially where there is the likatid that he/she would fail to appear. However,
if the juvenile has been arrested with a warram/hbr parent or guardian must enter into

recognizance (with or without surety) to secureappearance at the hearing of both the juvenile

and the parent/guardian.

Where the juvenile is not released, arrangement baumade for such a juvenile to be taken into
the care of the local authority. The officer to whthe juvenile is brought shall thus detain him/her
in a place of detention as provided by the law. 8juvenile would not be detained where (a) It is
impracticable to do so, (b) The juvenile is of upror depraved character, (c) By reason of his/her
state of health and mental or bodily condition. Tdwice officer has the power to detain a
child/young person whom he reasonably believes maed or protection or if such detention
would prevent the child or young person from rerg\education the option of detention would
not be used.

Where the juvenile is taken to the magistrate cfouradjudication and the delinquency preferred

against the child or young person has been provedmitted, and the reports of his antecedents,
allocutus or plea for leniency have been givenwagght, the court shall make an order, such as
supervisory order, care order, hospital, guardignsinder or passing a sentence. The court
considers a number of factors as earlier statete that there are exceptional cases where juvenile

may appear before adult court in such extreme gases
1. When he/she is charged jointly with an adult.

2. He/she is a principal offender aided and abdiyean adult.
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3. He/she is found to be juvenile during proceesling
4. When an application for remand or bail is made.
5. When he/she aids and abets an adult.

6. When he/she and the adult are charged at the sama with different offences arising out of
the same or connected facts.

Under the Ghana Law, when a juvenile is arrestelfitst step for the police is to try to determine
his/her age. if there is reason to believe thaattreised is under age of 18, then the accused must
be dealt with differently than adult offenders. Tiaeenile is not to be kept in the same cell with
an adult offender and must be taken to a remandehmithin 48 hours. A remand custody order

is written by the police and given to the sociarkers at the remand home. This remand warrant
can only be valid for 48 hours. The juvenile musthbought to court within that time and a new
warrant must be issued. The Juvenile Justice Actdai@s that a juvenile can only stay at the
police station for a maximum of 48 hours after viarticey must be charged to court.

According to Section 21 of the Juvenile Justice, Aail should be granted to juvenile as much as
possible. Such bail request should be made todtine at first appearance and where it is declined,
the juvenile or his guardian may apply to the H@gurt. Meanwhile, under the Queensland Law,
the Youth Justice Act 1992 took effect,sept 1993 as the Juvenile Justice Act 1992 bunizgar
changes in 1996, 2002, 2010 and 2014. The Act pesva framework for dealing with the Young
person in contact with the Youth Justice Systemuttined procedures and manners of dealing
with specific issues e.g. procedures for policeespond to the young person, the powers of the
police with respect to bail, arrest, questionirgmoval orders etc., diversionary options such as
caution, youth justice conferencing, how courtsl deigh youth persons, range of sentencing
options, how to manage the young person on suctr®rdeprimand, fine, probation, detention,
etc. All these are enumerated in the Act. Notafstyn February 2018, all 17 years old in the
Queensland law would be treated as an adult imo#fe. These changes was effected at the passing
of the Youth Justice & Other Legislation (inclusioinl?7 years old person) Amendment Act of the
Queensland Parliament 2016.

Under the Juvenile Justice Act in India, the maximtienure of punishment that can be given to
the juvenile offender is 3years and this punishmienvalid for heinous crimes only. The
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procedures for justice for juvenile are in Nine omajecision points, 1. Arrest, 2. Referral to court
3. Diversion, 4. Secure detention, 5. Judicial waio adult criminal court, 6. Case petitioning, 7.
Delinquency finding/adjudication, 8. Probation,Residential placement including confinement
in a secure correctional facility. The maxim ‘DAONCAPAX’ is taken into consideration in India
as a provision of the Juvenile Justice Act in liméh Article 40(3) of the United Nations
(Convention on Rights of Child).

3.4 Self-Assessment Exercise (SAE)

Do a comparative analysis of the steps involvedhftbe point of arrest, questioning, [o
the custody level of a juvenile offender in Nigariand Ghanaian juvenile system. Also

state the various orders which a court could malkaejuvenile trial.

3.5 Conclusion:

The Juvenile Justice Administration in Nigeria saacterized by minimum use of detention

ranging from a period of not more than 3monthsreftpial detention, to a maximum of 3years

post trial detention. The Nigeria Police Force bebe burden of ensuring that delinquent children
do not associate with adults charged with or cdediof any offence other than an offence with
which the child or Young Person is jointly charg@&tis should be the order while the delinquent
is in custody and is being conveyed to or from tdurs important to note that the police have a
Juvenile Welfare Branch for prevention of youtthdtfences and treatment of juvenile delinquents.

This branch is made up mostly of women police effic
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UNIT 4: PENAL THEORIES AND DISPOSITIONAL METHODS.
4.1 Introduction:

This unit is a continuation of the criminal just@@ministration. With what we have learnt in other
units, about the arrest, detention, the juvenilfasme courts system and procedures in courts till
when orders are made, we would be looking into wiextal theories are, and the different
dispositional methods of juvenile offences/chargdais, in this unit we shall also learn what
orders the juvenile welfare courts could make amd the justice is administered in conclusion of

a juvenile case.

4.2 Learning Outcome:
By the end of this unit, you will be able to:
i. Explain what penal theories are.
il. Explain the different penal theories of the igais jurisdictions of study in comparison to
the Nigerian jurisdiction.

4.3 PENAL THEORIES AND DISPOSITIONAL METHODS

Penal theory and dispositional methods could berdesl as attiiudes and ways towards the
various purposes and functions of punishments. Sditieese theories are;

a) Justice — this theory argues that the purpbper@shment is to ensure that justice is done and
seen to be done in all circumstance. The probletim this theory is that it is nearly impossible to
find that any two offenders, offences and /or ainstances are in all points the same.

b) Protection of the society — the exponent of ghinciple has argued that the aim of punishment
is to protect the society from social dissertatml disorganization. Such protection of juveniles

is attained through prevention or reduction of @snand criminality among the juveniles.

¢) Retribution — this penal theory is that of ae &y an eye, a tooth for a tooth. A juvenile offen
is punished by an imprisonment for less than 6nmgntlisdemeanor may attract 2 years while a
felony may earn three or more years of imprisonm&ftences are punished according to its

seriousness or gravity.
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d) Deterrence — this theory argues that the purpdgsunishment is to deter;1) the offender
(specific deterrence) 2) the general public (gdn#eterrence). Capital punishment for example,
completely deters the offender. He/she will notlsailable to commit further crimes.

e) Rehabilitation, Reformation and Restoration. réeo, in dispositional methods, the courts
consider a number of factors before making anyrosd@assing a sentence. The juvenile welfare
court make such orders as; dismissal, fine, probator supervision, discharge, caning,
imprisonment, admonition, binding over, repatriatio°committal (or corrective orders (or
mandate). The court can make orders committingléliaquent to 1) the care of a fit person, 2)
an approved school, 3) the custody of a place teintien provided by the Child Right Act. 4) and

any other method.

Under the Queensland juvenile criminal justice eystthere is an adoption of a justice model
which is not to rule out or diminish the importanmlerehabilitative measures employed by the
juvenile courts. Disapproval of, and punishmenttfer wrongful act is probably the single — most
important rehabilitative measure available to tbhart Additional counseling, education and the
like are easily incorporated into an accountabpitynishment disposition for delinquents. In this

jurisdiction, the juvenile justice models are more.

Meanwhile under Ghana Act, child’s punishment isidaed by the Children’s Act 1998 (sections
27 - 32). Though they are supposed to handle adsabtypes relating to juveniles, they have a
specific mandate to assist in criminal matters.IdChenal methods are meant to exist in each
country’'s district and are financed by the Distiikdsembly. Nevertheless, under the Juvenile
Justice Act, the entire case cannot go beyond Ghmdrefore a dispositional method is adopted.

Under the Indian Act, the penal provisions andteglgudgement are provided for in section 82 &
83 of the Indian Penal Code 1860. It states spadlji about the exemption from prosecution of
juveniles. The Supreme Court in the cas&K&K OO v STATE OF HMACHAL PRADESH
(1999)77DLT 181 reduced the punishment of a 13 years old boy \aped a 2 years old girl. The
court took into consideration section 83 & 84 of tRC that juvenile offences cannot be treated
as that of adults. Thus, it is very well settled that while dealing with juveniles the courts slaou
consider reformative and humanitarian approacheasirBhe case diEERALAL v STATE OF
BIHAR (1998) SCC, DEL 879, a child threatened an adult that he will chop tonpieces and
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subsequently the child stabbed a person till hegldeHe was sentenced by the trial court with a
reasoning that the child was matured to know wkatas doing.

4.4 Self-Assessment Exercise (SAE)

Discuss some of the considerations the court takesonsideration when dealing with
juveniles under the India Penal Code.

4.5 Conclusion:

The increasing rates of juvenile crimes are a vayrisome issue and need to be focused upon.
Although governments have brought out various lagans and rules to stop the incidents of
juvenile crimes the laws on juvenile in varioudgdictions are not creating a deterrent effect on
the juveniles and thus, the results are not frughd legislative intent is not being accomplished.
Imprisonment is the most serious penal sanctionisHeequently imposed in the modern state and
a critical example of the conflict and complexiyolved in the protection of the individual dignity
during punishment. The correctional service adrtengsan institution where the totality of the
offenders’ life is under its control and restraiatrational penal theory rests upon the answer to
the question what should be the ultimate end ofectipbns. Whatever end or ends the criminal
law/charge should serve and determine also theactarof the treatment process (whether in
juvenile charges or adult cases).
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4.7 Guide
The Supreme Court in the case KAKOO v STATE OF HMACHAL PRADESH
(1999)77DLT 181 reduced the punishment of a 13 years old boy \aped a 2 years old girl.
The court took into consideration section 83 & 84he IPC that juvenile offences cannot be
treated as that of adults. Thus, it is very wetltlsd law that while dealing with juveniles the
courts should consider reformative and humanitaafgroaches.
A perusal of sections 83 & 84 of the Indian Penadl€will give more details.



