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1.0 Introduction

At the beginning of a Bill, drafters conventionalhclude a number of provisions
to perform mainly technical functions. Most of teedo not contain substantive
rules of law. They play important functions in ddishing the authenticity of the
instrument, in supporting its operation and uset ansuring that the new law is
compatible with existing legislation.

LED: 602 (Legislative Forms and Arrangement of psmns), deals with a series
of provisions that usually are found at the begignof a Bill. It also deals,

separately, with matters that are closely conneacteith two of the topics

examined in the preliminary provisions - interpteta provisions and application
provisions.

2.0 Course Aims

The aim of this course is to help you become famwvith the way preliminary

provisions are dealt with in Nigeria and to compang local practice with

developments elsewhere. The course contains a gmatlber of illustrative

precedents, which you should examine in additiothéoExamples in the text and
the materials you gather in the course of your &sges. The Exercises are
designed to enable you to consolidate what younlear

3.0 Course Objectives
By the end of this course, you should be able, wirafting a Bill to:



(1 Draft provisions that appear as the preliminprgvisions in Bills in
Nigeria;

(i)  Provide appropriate definitions or other imgegtation provisions for
a Bill;

(i)  Draft appropriate application provisions.

There are a number of Self Assessment Exercises. Wb need a number of
study sessions to complete it. The text is writemn that you can make a
convenient break after completing any of the Units.

4.0 Working through this Course

To complete this Course, you are advised to reaa gtudy units, read

recommended books and other materials provided ®YN. Each unit contains

Self Assessment Exercises, and at points in theseogou are required to submit
assignments for assessment purposes. At the etfieafourse, there is a final
examination. The course should take you about 1&ks/¢o complete. You will

find all the components of the course listed belgau need to allocate your time
to each unit in order to complete the course stk and on time

5.0 Course Materials

The major components of the course are:
Course guide

Study units

Textbooks

Assignment File

Presentation schedule

agrwnE

6.0 Study Units
We deal with this Course in 12 study units divide® 3 modules as follows:

Module 1
Unit 1 Drafting preliminary provisions
Unit 2 How to draft long titles and preambles
Unit 3 How to draft words of enactment and shitle t
Unit4 How to draft commencement and duration [mions
Module 2
Unit 1 Interpretation clauses and use of defingio
Unit 2 Composing labeling and stipulative defiits
Unit 3 The syntax of definitions & drafting integsation provisions



Module 3

Unit 1 Purpose clauses

Unit 2 Application clauses

Unit 3 Temporal application

Unit 4 Provisions binding the state
Unit 5 Extra-territorial extension

Each study unit consists of one week’s work anduthes specific objectives;
directions for study, reading material and Self esssnent Exercises (SAES).
Together with Tutor Marked Assignments, these agesc will assist you in
achieving the stated learning objectives of theviddal units and of the Course.

7.0 Textbooks and References
Certain books have been recommended in the covioseshould read them where
you are so directed before attempting the exercises

8.0 Assessment

There are two aspects of the assessment of thissesothe Tutor Marked
Assignments and a written examination. In doingséh@ssignments, you are
expected to apply knowledge acquired during ther€muThe assignments must
be submitted to your tutor for formal assessmeracicordance with the deadlines
stated in the presentation schedule andAksignment file The work that you
submit to your tutor for assessment will count3686 of your total score.

9.0 Tutor Marked Assignment (TMA)

There is a Tutor Marked Assignment at the end efywunit. You are required to
attempt all the assignments. You will be assessedlloof them but the best 3
performances will be used for assessment. Therassigts carry 10% each.

When you have completed each assignment, sengeithter with a (Tutor Marked
Assignment) form, to your tutor. Make sure thatheassignment reaches your
tutor on or before the deadline. If for any reagon cannot complete your work
on time, contact your tutor before the assignmerue to discuss the possibility
of an extension.

Extensions will not be granted after the due damtdess under exceptional
circumstances.

10.0 Final Examination and Grading

The duration of the final examination for LED 650 Legislative Forms &

Arrangement of Provisions, is three hours and ealry 70% of the total course
grade. The examination will consist of questionkjch reflect the kinds of self-



assessment exercises and the tutor marked probiemshave previously
encountered. All aspects of the course will be sss® You should use the time
between completing the last unit, and taking then@ration to revise the entire
course. You may find it useful to review your S@sessment Exercises and
Tutor Marked Assignments before the examination.

11.0 Course Score Distribution
The following table lays out how the actual coursarking is broken down.

Assessmel Marks

Assignments 1-4 Four assignments, marked out of 10%
(the best three of all the Totaling 30%

assignments submitte

Final examinatio 70% of overall course scc

Total 100% of course score

12.0 Course Overview and Presentation Schedule

Module 1| Title of Work Week’s | Assessment
Unit Activity | (End of Unit
Course Guide 1
1 Drafting preliminary provisions 1 Assignment 1
2 How to draft long titles and 1 Assignment 2
preambles
3 How to draft words of enactment 1 Assignment 3
and short title
4 How to draft commencement and 1 Assignment 4
duration provisions
Module 2
Unit
1 Interpretation clauses and use |of 1 Assignment 5
definitions
2 Composing labeling and stipulative 1 Assignment 6
definitions
3 The syntax of definitions & drafting 1 Assignment 7
interpretation provisions
Module 3
Unit
1 Purpose clauses 1 Assignment |8
2 Application clauses 1 Assignment 9
3 Temporal applicatic 1 Assignment 1




4 Provisions binding the state 1 Assignment|11
5 Extre-territorial extensio 1 Assignment 1
Revision 1
Examination 1
Total 15

13.0 How to get the most from this Course

In distance learning, the study units replace duoturer. The advantage is that you
can read and work through the study materials at yace, and at a time and
place that suits you best. Think of it as readimglecture instead of listening to a
lecturer. Just as a lecturer might give you inglagercise, your study units
provide exercises for you to do at appropriate $ime

Each of the study units follows the same format Tilst item is an introduction
to the subject matter of the unit and how a paldicunit is integrated with other
units and the course as a whole. Next is a setafming objectives. These
objectives let you know what you should be abledtoby the time you have
completed the unit. You should use these objectiveguide your study. When
you have finished the unit, you should go back ahdck whether you have
achieved the objectives. If you make a habit ohddhis, you will significantly
improve your chances of passing the course.

Self Assessment Exercises are interspersed thratgfn® units. Working through
these tests will help you to achieve the objectivethe unit and prepare you for
the assignments and the examination. You shouldeath Self Assessment
Exercise as you come to it in the study unit. Theillebe examples given in the
study units. Work through these when you have ctantkeem.

14.0 Tutors and Tutorials

There are 12 hours of tutorials provided in supmdrthis course. You will be
notified of the dates, times and location of thegerials, together with the name
and phone number of your tutor, as soon as yoalkreated a tutorial group.

Your Tutor will mark and comment on your assignnseieep a close watch on

your progress, and on any difficulties you might@mter and provide assistance
to you during the course. You must send your Tiarked Assignments to your

tutor well before the due date. They will be markgdyour Tutor and returned to

you as soon as possible.

Do not hesitate to contact your tutor by telephonee-mail if you need help.
Contact your tutor if:



1. You do not understand any part of the studysuoit the assigned
readings;
2. You have difficulty with the self assessmergreises;
3. You have a question or a problem with angamssent, with your Tutor’s
comments on an assignment or with the grading afsasignment.

You should try your best to attend the tutorialkisTis the only chance to have
face-to-face contact with your Tutor and ask questiwhich are answered
instantly. You can raise any problem encounteretthéncourse of your study. To
gain the maximum benefit from course tutorials,pare a question list before
attending them. You will gain a lot from participay actively.

15.0 Summary

Although you have come across most of the mattessudsed here in earlier
courses and Drafting Projects, LED: 602 containshrthat is new. This offers an
opportunity both to put your present knowledge mtmore systematic framework
and to look in detail at some of the finer points.

We wish you success with the Course and hope tbat will find it both
interesting and useful.



This course deals with a series of provisions thatally are found at the
beginning of a BIll. It also deals, separately, hwinatters that are closely
connected with two of the topics examined in theliprinary provisions -

interpretation provisions and application provisoihe aim of this course is to
help you become familiar with the way preliminamoyisions are dealt with in

Nigeria and to compare our local practice with depments elsewhere.
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MODULE 1

Unit 1 Drafting preliminary provisions

Unit 2 How to draft long title and preambles

Unit 3 How to draft words of enactment and shitle t
Unit 4 How to draft commencement and duration fsions

UNIT 1 DRAFTING PRELIMINARY PROVISIONS
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1  What matters are usually contained in preliminagyvsions?
3.2 The order in which preliminary provisions are tygllg set out
3.3 Whatis aroad map clause?
3.4 The purposes a road map clause serves
3.5  Other preliminary information that may be pethwith a Bill
4.0 Conclusion
5.0 Summary
6.0 Tutor Marked Assignment (TMA)
7.0 References/Further Readings

1.0 INTRODUCTION

This unit describes shortly the conventional areamgnt of preliminary provisions

and technical apparatus that commonly appearseabdginning of legislation.

Some of these are features that you must provi@denaatter of course; others you
can introduce to facilitate the use of the instrotme

2.0 OBJECTIVES
By the end of this unit, you should be able to:

0] Determine what matters are included in preliamnprovisions in Nigeria;

(i)  Familiarize yourself with the kinds of editati material that may
accompany legislation.

12



This is a short introductory unit that you shoutdble to complete quickly. The
legislative features described are developed innthé in the subsequent units.
However, one topic, “road map clauses”, introduaesnnovative device that is
used in legislation in some jurisdictions to hegaders find their way around
substantial or complex instruments.

The material on non-legislative information mayuig a little more attention as
this is not elaborated elsewhere. In both casess important to familiarise
yourself with local practice.

3.0 MAIN CONTENT

3.1 What matters are usually contained in preliminay provisions?
Drafting conventions about the use and style, @lipinary provisions differ
between Acts and subsidiary legislation. The follmywnits are mainly concerned
with Acts. We look at which preliminary provisiorsre typically found in
subsidiary legislation in LED: 60@articular cases in Drafting).

Certain provisions, typically treated as preliminanust always be included in a
Bill:

- the long title

- words of enactment

- the short title.

In some jurisdictions (including Nigeria), commenmnt provisions and purpose
or objects clauses have also become standard. thiee rovisions discussed in
this unit are used only when the circumstanceshef garticular Bill require,
although the great majority of Bills today contaiterpretation provisions.

3.2 The order in which preliminary provisions are pically set out
When all the matters in this unit are included ediminary provisions in a Bill,
they are typically set out in the following order:

- the long title

- preamble

- words of enactment

- the short title

- commencement provisions

- interpretation clauses

- purpose clause

- application clauses

- duration provisions

- road map clauses (in some jurisdictions).

13



The long title, any preamble and the words of enaat come first and in that
order, but the actual order of the others is dectdtoth by local convention and
the needs of the particular instrument.

However, in some jurisdictions, some or all of tfwlowing are, by local
convention, included as final, rather than prelianyn

- the short title;

- commencement provisions;
- interpretation clauses;

- application clauses.

- duration provisions.

The order of these too has to comply with the Ibealse practice.

Self Assessment Exercise 1

In the spaces provided, note whether the listedripians are placed in the
preliminary or final provisions in Nigeria, and tbeder (1 to 5) in which they are
usually used.

Provisions Bills Subsidiary legislation

Short title/title?

Commencement

Interpretation

Application

Duratior

* This term is used with respect to subsidiarymnstents, as typically, they have
no long title.

3.3 Whatis a road map clause?

A road map clause is a statutory provision desigoeldelp users find their way
around legislation. It describes the organisatidntlee statute, or specific
provisions, and where particular matters are dedht. The expression is new to
legislation (it may have been first applied in Aafh).

It is different from a Table of Arrangement or aaex. Those help a reader track
down where particular provisions are to be founide Toad map gives directions
where to go in the legislation for particular mattsnd so makes the travelling
easier. A similar function is performed by a Reat&uide. As a new drafter, you

14



are unlikely to have occasion to use this devicé &snot in use in Nigeria. But
you may find it useful to collect precedents foe thture.

3.4 The purposes a road map clause serves
A clause of this kind is designed to help readers:

0] understand how the Bill is structured,;
(i)  find provisions that deal with important feads of the legislative scheme,;

(i)  learn how particular parts of the schemeifito the overall framework of
the Bill.

It is useful, therefore, for legislation of congidele length and complexity (in
general, this means Bills, rather than subsidiagislation). Examples are the
Companies and Allied Matters Act and Income TaxsAd&toad maps can help
readers find connected provisions that are not iciately identifiable as such.
They can be used to draw attention to definitidret fare distributed between a
series of interpretation clauses in a long Act. ideer, this feature is not yet in
use in Nigeria.

Example Box 1

Location of definitions
3.-(1) Section 4 contains definitions of expressions ubedughout the Act (including
Part IX).
(2) Section 56 contains definitions of expressions wsey in Part IX.
(3) Some sections also contain, at the end, specialitifis for the purposes of those
sections.

L4

What are the entry controls for goods?

6. In brief outline, the entry controls for goods asefollows:

(a) section 15 renders goods arriving from overseagect to quarantine control;
(b) incoming goods are subject to inspection ursgetion 31 before they leave the ship
or aircraft on which they arrived;
(c) all movement of goods that are subject to qutara control is under the control pf
guarantine officers;
(d) section 37 provides for the release from gquamarof goods that are not found to |be
guarantinable; ..........

3.5 Other preliminary information that may be print ed with a Bill

15



Four types of introductory material may be proviggdhe beginning of a Bill.
None has legislative effect. When provided, theycpde the preliminary
legislative provisions.

0] The date of commencement or assent

Conventionally, preliminary provisions include ate&laon a separate line,

immediately below the long title. The entry typlgadppears in square brackets. In
some jurisdictions, this is the date of assent;others, it is the date of

commencement. If the date of commencement is tkee @faassent, it is known

when the Act is printed and can be included. If Ao¢é comes into force at a later
date, the space has to be left blank. If Act iginted, e.g. in a Revised Edition,
the commencement date is inserted then.

(i)  An Explanatory Memorandum

This sets out the objects and reasons for theaBdlis presented to the Legislature
to inform the members about the aims of the Billl #s individual clauses. It is
not typically printed as part of the publish&dt However, in some countries it is
published, either separately or alongside the &atl may be referred to in order
to help interpretation. But its principal functito enable users to gain a fuller
understanding of what the legislation is about. réhis a trend to provide, by
means of “Explanatory Notes”, very much fuller eaqutions than in the past.

(i)  An Arrangement of Sections

This lists, in their legislative order, the headingection numbers and section
notes used in the Act. It is typically provided pfor those Bills of some length. It

is in effect a table of contents, though it is wasly described: alternative

headings are "Table of Provisions" or "Analysid% preparation is likely to be

your responsibility when drafting the Bill. Thesables can be constructed
automatically using appropriate word-processingvaafe, thereby reducing the
possibility of discrepancies between the entrieshay appear in the text and as
they appear in the table.

(iv) A Readers' Guide

This is a recent innovation pioneered in Australaich a guide is typically
provided in a long and complex Bill, to give guidanabout its structure and
organisation. This enables users to find their wagre rapidly through its
provisions. These aids to understanding are not statutory giens. They are
editorial features. But gsart of your drafting duties you must check therfole
the Bill finally goes for printing boths a Bill and later as an Act.

Self Assessment Exercise 2

In the space provided,

16



1. Note down the kind of date that is inserted aurylegislation as preliminary
information, and how it is written:

2. Tick if the following are used in primary legsibn in your jurisdiction:
Explanatory memoranda:
Arrangements of sections:

Readers’ Guides:

4.0 CONCLUSION
Road maps though useful are not a feature of Nigddgislation. But use of parts
and sub-headings (arrangement of sections) couldilizeed as road maps.

5.0 SUMMARY

In this unit, you have been introduced to a ranfypreliminary provisions and
editorial information that may accompany Bills. Yalso have seen that the one of
some of them is still developing, road map claugdsthe end of the unit, you
need to feel confident that you have achieved thted objectives. You should
now be able to:

() Determine what matters are included in preliamnprovisions in Nigeria;

(i)  Familiarize yourself with the kinds of editati material that may
accompany legislation.

The following units look more closely at provisiotiet conventionally appear at
the beginning of legislation, and in particular hthvey might be drafted.

6.0 TUTOR MARKED ASSIGNMENT
In what order are preliminary provisions typicadigt out in Nigeria? Use a recent
statute as a guide.

7.0 REFERENCES/FURTHER READINGS
Soetan, Olusiji A. (1997 lements of Legal Draftind.agos: Dredew Publishers.
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Thornton, G.C. (1996)egislative Draftingd™ ed., London: Butterworths.

UNIT 2 HOW TO DRAFT LONG TITLES & PREAMBLES
CONTENTS

1.0 Introduction
2.0  Objectives
3.0 Main Content
3.1 Long Titles
3.1.1 What purposes do long titles serve?
3.1.2 How a long title should be drafted
3.2  Preambles
3.2.1 What purposes does a preamble serve?
3.2.2 When to use a preamble
3.2.3 Drafting a preamble
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment (TMA)
7.0 References/Further Readings

1.0 INTRODUCTION

This unit deals largely with technical featuresddls that appear at the beginning
of legislation. The bill must carry a long titleathdescribes the effect of the
instrument. We also look at preambles, though tlagedess used today in most
places than in the past.

2.0 OBJECTIVES
By the end of this unit, you should be able to:

0] Draft long titles;

(i)  Draft preambles.

Your aim in this unit is to become familiar withetde devices and in particular
how they are dealt with in Nigeria. It is importatitat you follow the local
practice correctly. These are not difficult issues, it should be possible to

complete this unit fairly speedily.

3.0 MAIN CONTENT

18



3.1 Long titles

A long title is an essential feature of any Billifge drafted for introduction into

the Legislature. They are not found in subsidiagidlation, or in decrees or
similar instruments made by the legislative autiyan non-Parliamentary systems
(e.g. a Military Council).

3.1.1 What purposes do long titles serve?

(@) As aprocedural device

The long title was originally devised for Legislegbbenefit when considering the
Bill. This is still one of its purposes in a numbsrjurisdictions. For it sets the
bounds to the Bill; amendments "beyond the scopehelong title will be ruled
out of order. Before any such amendments may bsidered, Parliament must
formally agree to the amendment of the long tills.a result, the long title can be
used to restrict the range and, therefore, the Burabamendments that may be
introduced. You may be asked to do this where hi8ilikely to excite a lot of
opposition. But as a matter of drafting routine kmnaure that all the provisions of
everyBill are within the scope of its long title.

Not all countries apply procedural rules of thiski Amendments are generally
allowed even though they are not strictly withie gtope of the long title. In that
case, long titles serve a different purpose.

Self Assessment Exercise 1

Check the Standing Orders of your Legislature, raoté in the space provided any
procedural rules in connection with long titles dhnelir effect upon debates.

(b)  As an explanatory and interpretative device

The long title is more typically used as a way brming both the Legislators
and the ultimate users what the Act sets out toBdd.since it is enacted, and
subject to amendment, courts treat it as an intringerpretative aid. It provides a
guide to the scope of the Act, when there is amtyigar uncertainty in the

meaning of its substantive provisions.

The drafter's prime objective is not to provideaadh to deal with ambiguity, but
rather to:

19



(1 describe the principal ways in which the BilllMhave effect upon existing
law;

(i) indicate the central features, or legal medbians employed, in the
legislative scheme underlying the Bill.

The policy objectives underlying the Bill are natually stated in the long title;
they are to be inferred from the nature of the geann the law that the long title
says are to be made. Long titles set out "the magoof legislation only in this
limited sense of stating the ways in which the Wdt have effect upon existing
law.

Example Box 1

An Act to make further provision for the tenure of judic@tfice; to constitute a
Judicial Commission for Nigeria, to confer on tBemmission functions with
respect to judicial education and complaints egjailludges and other judicial
officers; to provide for their suspension, remowald retirement in certai
circumstances; and for connected purposes.

>

The purposeof this Act appears to be to strengthen the indépece of the
judiciary, at the same time making it more accobletdor the way it carries out its
functions. But the long title concentrates upon itiegor legal changes instituted
by the law that will achieve that purpose.

Complete Self Assessment Exercise 2. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 2

Read the following typical long titles. In the spagrovided, note down what you
think theunderlying policyor purposeof the Act to be.

1. An Act to enable effect to be given in the Fedl@epublic of Nigeria to th
African Charter on Human and People's Rights mad&anjul on the 19th day of
January 1981 and for purposes connected therewith.

(%)
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2. An Act to provide for the establishment of a @dio deal particularly with
firearm offences and for purposes connected thénewi

(c) As adescriptive device

Some jurisdictions have gone further in limiting tlong title, by using it merely
to state succinctly the general subject mattethef Act. This approach assumes
that there is a homogeneous theme throughout the Ac

Example Box 2

An Act relating to Gun Courts
An Act respecting the tenure of judicial office

An Act to give effect to the African Charter on Hamand Peoples' Rights

The drawback of this style is that the long tit&v@s no distinctive purpose in the
Act. It offers little more than a repetition of tishort title (see below). But long
titles in this form could become more common ifages use is made of purpose
clauses.

However, this style is used, almost universally, dae type of legislation - Acts
that have as their sole purpose the amending, tdasong, repealing, or repealing
and re-enacting, of earlier legislation (or any bamtion of these). The long title
then merely states that existing law is affectedibgy or other of these processes.

Example Box 3

An Act to amend the Judicial Officers Act 1987.
An Act to repeal and re-enact, with amendmentsEtgeloyment Act 1980.

An Act to consolidate the Housing Act 1976, andtaier related provisions, with
amendments to give effect to the recommendatiotiseofaw Commission.

An Act to repeal the Gun Court Act 1974.

21



If any of these Acts contained other substantivéters e.g. transitional provisions, the
title might continue:

An Act to repeal the Gun Court Act 1974, dodconnected purposes

3.1.2 How a long title should be drafted

Self Assessment Exercise 3

Examine carefully how long titles are printed irr tegislation. In particular chegk
the format, the font size and the use of capitsdsni-colons between different
purposes and a final full stop.

Add a typical precedent illustrating these featwoegour collection of documents.

You may draft a title when you start on the Bitiptigh it can equally well be left
until your work is more advanced. Treat this asakimg draft only. The final
version can be finalized only after the contentthefBill are settled.

Include all the principal innovations that the Bitlakes, and do so in generalised
terms, as "an Act to [do something]". Use genegitns (i.e. refer to classes of
case - which means that plurals without "any" dre"tare appropriate), unless
referring to specific matters.

Example Box 4

An Act to licence second-hand dealers.

An Act to provide for the rules of evidence in dsurto authorise th
administration of oaths, and the performance ocamaltacts, by representatives |of
overseas countries and by representatives of thmwrCroverseas; and for
connected and incidental purposes.

(D

A number of expressions are in common use (in enfdib those for amending or
repealing Acts Example Box 3 for indicating the new arrangements which the
Act will make:

22



"to provide for [as to] [regarding] [with respéa] ....... ;
"to make further [better] provision for ....... "

"to authorise ...... "

"to enable ...... ;
"to establish ..... ;
"to prohibit ...... ;
"to restrict ...... ;
"to regulate ..... by ...... :

Precedents can be very helpful in extending yopenteire of expressions.
Choosing the most appropriate term should confirmyour own mind the
principal legislative devices that your substantivées use to give effect to the
legislative proposals. Choice of words is as imgarhere as elsewhere. Although
long titles do not comprise complete sentences:

() they must still be grammatically correct;

(i)  they should not use abbreviations (e.g. "gic."

(i)  they should not use superfluous, inaccuratensleading expressions.
Since long titles are part of the Act, its intetpt®n provisions (and the
Interpretation Act) apply and can be relied upomt By the interests of clear
communication, always consider whether a fullenfahan a definition term may
make a purpose in the long title clearer. It wél tead before the definitions have
been looked at.

Example Box 5

Even though the Bill contains a definition of "Comssion” to mean "the
Commission for Refugees”, the long title shouldesta

An Act to establish the Commission for Refugees.

Where the Bill has several main functions:
0] identify each of them in the long title;

(i)  start with the principal one, and then follalwe order in which the BiIll
deals with them (which is typically the descendinder of importance).
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If your Bill has several Parts, consider whetherhelaas a distinctive function that
should be stated in the title. In that case, tbeder should follow the order of the
Parts.

If there aresubsidiary matters included in the Act not directly covered thg
statement of the principal purposes, refer to thgraome catch-all phrase as:

"for related [connected] [incidental] purposes".

In some jurisdictions, the practice is to add "@bher purposes"”. However, this
suggests that there may be a matter of importamdbe Bill that has not been
referred to, which is not the case if you use ohthose just mentioned . In any
case, avoid archaic phrases such as "connecteeMditigl or "with the matters

aforesaid".

Since the structure and the contents of the Bily mhange as the drafting
progresses, your initial draft of the long title ymaquire modification. Confirm it
or revise it in the final stages of drafting.

3.2 Preambles
Preambles are found less frequently; but you neechtlerstand when they can be
of value.

3.2.1 What purposes does a preamble serve?

A preamble is a preliminary statement that explawhy legislation is needed, in
contrast with the long title which states the mlagpal changes the Bill is to make
to fill that need. It typically contains a "recitabf the circumstances that made
legislation necessary (i.e. the mischief whiclsitlesigned to remedy) and reasons
why it is considered expedient to enact the legisianow and in this form.
Preambles are used today rather less than in gierpany drafters consider them
to be redundant. These matters can be betterwigalby purpose clauses.

See the 1999 Constitution for example of a preamble

3.2.2 When to use a preamble
The kinds of matters for which preambles are &iilind from time to time are the
following:

(a) Private Bills

In countries that have special procedures for pgiMagislation, the Standing
Orders of the Legislature may require a preamblbetaused. This legislation is
based on a petition, which the Bill uses the prdarticite. The promoters of the
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Bill may also be called upon to "prove the preatitlleat is, to adduce evidence
and be examined in the Legislature on the expediehenacting the Bill for the
reasons given in it.

(b)  Public Bills
In public legislation, preambles may be usefultfa following:

0] Bills of constitutional importance

Preambles are still to be found in the Constitytion in Acts making major
amendments to the Constitution, in Acts of sigaifice in the governance of the
country, or in Proclamations inaugurating majorraes or decisions of moment.
They typically contain high-sounding and rhetoritaaiguage, and little of legal
importance.

Self Assessment Exercise 4

Remind yourself of the preamble, in the 1999 Cdusdn. Does it match the
description just suggested?

However, in some systems (e.g. Canada), they a@ ecsmmonly to support the
constitutionality of legislation when they are mepglanatory than mere rhetoric.
Since they are admissible in court, they may bemed presumptive value and
may influence judicial conclusions. They may algoused for political purposes
as justifications for the legislative change.

(i)  Bills of international importance

A preamble may record that the Bill is enacted twegeffect to a named
international agreement, in particular, legislatiomplementing multilateral
treaties. See for example, the African Charter aimbin and Peoples’ Rights
(Ratification and Enforcement) Act.

(i)  Bills of a historic nature
A preamble may be used to record some notable ewbith has led to the
enactment. They provide a record for posterity.

(iv)  Bills concerned with personal or private interestonly

Again, the preamble may explain the reasons foettetment, pointing out that it
is enacted to deal with a matter affecting a paldicinterest group, in that way,
e.g. giving effect to an agreement with Government.

There are three main reasons why preambles aradesstoday than in the past:
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1. Since the preamble is concerned with policy charations, it could become a
focus of Parliamentary debate, which the promoabérthe Bill would rather have

directed to the substantive rules which give effiectthe policy. Drafters are

usually discouraged by their clients from providifigrther opportunities for

general debate on the aims and policy of the Billthe same time, drafters have
been asked to provide a preamble precisely sodiiadite can be deflected from
the substantive provisions.

2. The legislature can be provided with the backgdoand reasons for the Bill by
other means, for example, Brplanatory Memorandum.

3. If policy objectives need to be articulatedhe 8ill itself, it can be better done
by a purpose clause in the body of the instrum&satan aid to interpretation, the
preamble is reluctantly invoked by the courts sintestands outside the
substantive rules. It is generally not referreavten the substantive rules are seen
to be plain and unambiguous. A purpose clausdettar bet in this respect.

Preambles are even rarer in subsidiary instrumevesrywhere. But many
jurisdictions have in practice stopped using prdamin legislation altogether,
though they are still common in international ingtents or may still be used by
lawyers in legal practice.

If preambles are in use, there should be a spesdaion for inserting one in the
particular Bill. Provide one, not as a device taigtsin interpretation of the
legislation, but because there is a convincing rieazkplain in the legislation the
setting in which the legislation came to be enactdd Thornton concludes
(p.197), they are better preserved for exceptiBiik.

3.2.3 Drafting a preamble
Typically, preambles contain a recital of the piiat reasons for enacting the
Bill:

(@) the first reason prefaced by "Considering th@at™Recognising that” or
(more archaically) “Whereas", and those that folloyv"and considering that” or
“further recognising that” (or “and whereas");

(b)  the last stating the conclusion to which thevpusly stated reasons lead,

e.g..
and recognising that [whereas} it is expediergtee effect to the
Convention on Endangered Species]: .
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(c) draft the reasons in the recital in descriptieems that clarify the
circumstances leading up to the legislation.

But you may be expected to use a rather more foemdl ceremonial style for
instruments of high importance (such as the Cargiit) or when recording some
noteworthy event. However, the rather pretentidayes of the past, which make
much use of archaic words, such as "aforesaidid"sé&divers" and "desirous”,

are not necessary to produce a memorable sountnmogluction to the Bill.

4.0 CONCLUSION

Long title is an essential feature of any Billintorms users what the Act sets out
to do. It is an intrinsic interpretative aid. Prdden however is a preliminary
statement that explains why legislation is needediontrast with the long title
which states the main legal changes the Bill isnéke.

5.0 SUMMARY

In this unit, you have learnt about long titles gmdambles. You should now be
able to:

0] draft a long title;

(i) list the purposes a long title serves;

(iif)  explain when a preamble is needed,

(iv) draft a preamble.

6.0 TUTOR MARKED ASSIGNMENT
Explain the purposes long titles serve.

7.0 REFERENCES

African Charter on Human and Peoples’ Rights (Ratifon and Enforcement)
Act cap A9 Laws of the Federation of Nigeria 2004.

1999 Constitution of the Federal Republic of Nigeri

Thornton, G.C. (1996)egislative Drafting4th ed., London: Butterworths.

Answer to Self Assessment Exercise 2

The underlying policy or purpose of the legislatappears to be:

1. to increase and improve the ways in which thepfeeof Nigeria can seek and
obtain the protection of the law in their enjoymerita wide range of human
rights.
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2. to reduce the number of crimes committed bygrersising firearms.

In neither case are the policy objectives statedha long title. They merel
describe the technical reasons for legislating.

~

UNIT3 HOW TO DRAFT WORDS OF ENACTMENT &
SHORT TITLE

CONTENTS

1.0 Introduction

2.0 Obijectives

3.0 Main Content
3.1 The purpose words of enactment serve
3.2 How words of enactment are dealt with
3.3  The purposes a short title serves
3.4 How a short title should be selected
3.5 How to draft a short title

4.0 Conclusion

5.0 Summary

6.0  Tutor Marked Assignment (TMA)

7.0 References/Further Readings

1.0 INTRODUCTION
This unit deals with short title by which a Bill e cited and an enacting
formula that indicates its origin and authenticity.

2.0 OBJECTIVES
By the end of this Unit, you should be able to:

0] Explain the purposes words of enactment serve;
(i)  Describe how words of enactment are dealt with
(i)  Explain the purposes a short title serves.

3.0 MAIN CONTENT

3.1 The purpose words of enactment serve

Precise words are required in Bills to show thénaxity by which the legislative
power is exercised. These are known as "words aftterent”, "the enacting
formula” or "enacting provisions". The forms usadActs are different from those
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in subsidiary legislation. The equivalent authowgsi words in subsidiary
legislation are dealt with later.

This formula states that the Act has completedptibper law-making process. It is
an essential element in all common law jurisdicioeach of which has its own
distinctive words of enactment. These may be sinoplelaborate. The required
formula is frequently prescribed by law, e.g. ine tifConstitution or the
Interpretation Act.

Alternative words of enactment may be specifieduse for specified classes of
Acts (usually to indicate that a special Parliaragnprocedure has been followed
for Bills of constitutional significance, e.g. antgnent of the Constitution). In

cases where legislation is silent, the words areagter of convention, and new
forms may be more easily adopted.

Example Box 1

ENACTED by the Parliament of Fiji -

BE IT ENACTED by the National Assembly of the Feateon of Nigeria and by
the authority of the same as follows:-

The Legislature of New South Wales enacts:

Self Assessment Exercise 1

Note down the precise words of enactment used gen\i.

3.2 How words of enactment are dealt with

The words, by convention, are placed immediatefprigesection 1, that is, after
the long title, the commencement date, and thenlbés if any. Follow the exact

formulae in use. If different formulae are used didferent purposes, make sure
that you are using the correct one. Typically, vsooflenactment are omitted from
Acts reprinted in a Revised Edition, as they hasdqumed their function.

3.3 The purposes a short title serves
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Naming titles are found in all Acts (“short title’and subsidiary legislation
(“title”) that consists of regulations, rules onslar legislative instruments. (They
are not usual in proclamations or orders merelyadieg, applying or exempting
cases from the parent Act). The title may appeaa separate section, but it is
often contained in the first subsection of a sectihat also deals with
commencement.

The short title is dabel for the Act. Like any label, it is used both to icate the
contents and to make the container easy to findanefer to.

Example Box 2

Short title.
1. This Act may be cited as the Firearms Act 1993.

Title and commencement.

1.-(1) These regulations may be cited as the ElectionsglLGovernment
Regulations 1975.

(2) These regulations come into force on 1 Janl8Rp.

Exceptionally, a short title can be referred totfog purposes of interpretation, but
as a drafter, see it rather as serving to faalitat

0] citation (e.g. in other legislation, in legal documents avrdings, and in
court);

(i)  reference and retrieval(e.g. from tables of legislation or an index).

3.4 How a short title should be selected

Your instructions may well contain a title under igfh the matter has been
approved by the client Minister or the ExecutivdthAugh the choice of title is
that of the Minister (or Executive) in the last bs#s, typically Legislative
Counsel’s advice will carry considerable weighty To choose one that will be
both convenient and helpful. Put yourself in thacpl of users. They will be
grateful if your short title shows these charastess:

0] it is short, even snappy;

(i) it provides anaccurate though generalised, indication of what they can
expect to find in the instrument;

(i) it is distinctiveandunique and there is no likelihood of confusing it with
titles to other legislation;

(iv) itis easy to speak aloue@.g. in court), and to remember.
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Example Box 3

Avoid a tongue-twisting title, such as the follogin

Seaside Sale of Seashore Shells Act 2004

(@) Single subject Bills

If you are drafting a Bill that is to contain dfiet principal provisions on a general
subject, use a simple expression, even single Wwatdescribes that subject. If
the subject concerns a class of persons, do notaaddpostrophe (') after the
person, unless it is to be followed by an item tbatongsto the person.
Otherwise, you give the impression that & belongs to the person!

Example Box 4

Customs Act 1994; Housing Act 1995; Motor Vehicket 1996; Road Traffic Act 1997
Marriage Act 1998; Firearms Act 1999.
Second-hand Dealers Act 2002 (which must not havepastrophe)

Second-hand Dealers' Premises Act 2003 (where@straphe is essential)

(b)  Amending and repeal Bills

Most short titles for single subject Acts have nbeen pre-empted (as your
Revised Edition of Laws will show). But you will teh be asked to prepare
legislation that amends (or repeals and re-endlts)Acts bearing those titles.
Reflect the language of the original short titleéhe short title of your Bill, so that:

() users know that they are dealing with the sanigect;
(i)  all the legislation will be indexed togethdy reference to the first word.

A Bill to repeal and re-enact should have the sahwat title as the Act it replaces
except for the necessary change of the year.

Example Box 5

Marriage (Amendment) Act 1981
Marriage (Amendment) Act 1995
Marriage (Amendment) (No.2) Act 1995
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Marriage (Repeal) Act 2004

(c) Bills on the same subject

If the legislation on a general topic is dividedvbeen a series of Acts, the same
title for two or more Acts is not helpful, eventlife titles include different years. In
such a case, provide:

0] distinctive, but linked, titles for each newlBi
(i)  an indication in them of the aspect of the jggbwith which they deal.

Beginning with the same substantive word conveys dbmmon element and
ensures that these Acts will be indexed together.

Example Box 6

Evidence (Criminal Proceedings) Act 1980
Evidence (Civil Proceedings) Act 1981
Evidence (Computerised Records) Act 1997

However, in one category of case, using much theed#le is advisable. Certain
legislation is enacted at regular intervals, ofsemually, for much the same
purposes each time. Using the same title, diffemtsd by the date only, brings out
clearly the common element.

Example Box 7

Appropriation Act 2004
Supplementary Appropriation Act 2004
Finance Act 2004

Finance(No.2) Act 2004

3.5 How to draft a short title
Local house-style governs most of the practicesdipt. Follow it consistently in
all new legislation. The following are guidelines fyjood practice:

(a) the year must be the yearesfactmentnot the year when the legislation is
drafted or introduced into the legislature.

(b)  the title actually begins after the definit¢icde "the"; so do not give that
word a capital letter.

32



(d)

(e)

(f)

make the first substantive word of the title, ifspible, a distinctive one
which enables users to recognise the subject n@fttbe legislation. (This
helps to track it down in a subject index).

begin each word of the title (other than ancketor preposition) with a
capital letter.

punctuation, other than the final full stop,risely needed. As we have
seen, do not add an apostrophe to the word imiedglibefore "Act". A
comma between "Act" and the date is unnecessary.

bracketed phrases as parts of short titlegarerally not needed. Use them
only if they serve a useful purpose, aExample Boxes 5and6. Confine
them to the following cases, where:

(1) the Bill solely amends or repeals an earliet;A

(i)  the Bill deals with a matter already the sedijof other legislation,
but is concerned with a specific aspect only;

(i)  the subject matter is of a general natureibuwconfined to a limited
geographic area or group of people;

(iv) the legislation is one of a series of sulesigiinstruments made
under the same Act, but dealing with a differ@spect.

Example Box 8

Rented Housing (Capital Territory) Act 1990.
Evidence (Forensic Examination) Act 1987
Bankers (Northern Ireland) Act 1928
Contracts (Married Women) Act 1945

Pool Competitions Act 971

Pool Competitions (Fee for Registration) Order1197
Pool Competitions (Licence Fees) Order 1971

Pool Competitions (Fees for Licence Renewals) O18&1

(v) use adouble set of brackets only when ieisassary to reproduce
brackets from linked legislation.
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Example Box 9

Rented Housing (Capital Territory)(Amendment) A803

In some jurisdictions, distinctive printing is ustxt the short title (e.g. italics or

bold) to draw attention to it. Again, follow houstAe.

Example Box 10

This Act may be cited as tl8=cond-hand Dealers Act 1971

This Act may be cited as tl8econd-hand Dealers' Premises Act 1990

Self Assessment Exercise 2

Copy downexactlyan example of a short title used recently in Nigéor each of

the following types of legislation. Check punctoatias well as words and figures.

1. An Act:

2. an amending Act:

3. an Appropriation Act (i.e. an Act granting pubfunds for designated heads
public expenditure):

4. a subsidiary instrument containing regulations:

[2)

of

4.0 CONCLUSION
In conclusion, precise words are required in hdlshow the authority by whic

h

the legislative power is exercised. The forms useficts are different from those
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used in subsidiary legislation. The short titleaidabel for an Act. It is used in
citing the Act.

5.0 SUMMARY

In this unit, you have learnt how to draft wordseofactment and short titles. You
should now be able to:

(1 Explain the purposes words of enactment serve;
(i)  Describe how words of enactment are dealt with
(i)  Explain the purposes a short title serves.

6.0 TUTOR MARKED ASSIGNMENT
How should a short title to a bill be selected?

7.0 REFERENCES/FURTHER READINGS
Interpretation Act, Cap.192 Laws of the FederatbNigeria 1990.

Thornton, G.C. (1996)egislative Draftingd™ ed., London: Butterworths.

Soetan, Olusiji A. (1997lements of Legal Draftind.agos: Dredew Publishers.
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1.0 INTRODUCTION

This unit deals with two components commonly fouachong preliminary
provisions, both relating to timing factors. Firgte look at the steps that may be
needed to prescribe the date or dates on whickldign is to come into force.
Secondly, we consider provisions that set limitsthe length of time that the
legislation may have effect - provisions that asguired much less often.
Although they have direct effect upon the applmatof the instrument, these
features support, rather than are a source oftantibge rules.

2.0 OBJECTIVES
By the end of this Unit, you should when draftirggdble to:

0] Make provision for the commencement and duratd legislation where
necessary.

This unit is designed to enable you to:
- find out local practice on these matters;
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- examine when these provisions may be needed @mulit into practice
techniques for dealing with them satisfactorily.

Your aim in this unit is to become familiar withethway these preliminary

provisions are dealt with in Nigeria and to gainusawderstanding of when they are

needed (since neither is necessarily requiredhamdthey are drafted.

3.0 MAIN CONTENT
3.1 Commencement provisions

3.1.1 What purposes do commencement provisions sef¥
Commencement provisions are used in both primadysaeondary legislation to
prescribe the date when the legislation is to contweforce or, if that date is not
settled at the time of making, the mechanism byctvkinat date is to be fixed.

There are rules in every jurisdiction setting seddcommencement dates, usually
in the Interpretation Act. You need not repeat thesm long as the standard
provision is suitable. They have effect by operatiof law unless specific
provision is made.

The usual ones are:

Acts:
the date on which the Act receives the Presidastsent. (See section 2 (1)
& (2)(a) of the Interpretation Act).

Subsidiary legislation:
the day it is made. (See section 2(2) (b) of thierpretation Act).

In some jurisdictions, the standard rule is repbateeach Act, if it applies, so that
it is apparent, on the face of the Act, that, @.gomes into force when assented
to. This is particularly useful if some provisioosly are to come into force then,
the remainder being dealt with in another way. Butany case where these
automatic rules are unsuitable, provide expressiyife matter.

3.1.2 When commencement provisions are needed
They are needed in four principal cases:

) a specific day (or days) is to be fixed by tlgislation;

(i)  the legislation is to come into force at thedeof a specified period of time;
(i) itis to come into force on some day to béested by Government;

(iv) different days are to be fixed for differermbpisions of the legislation.
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Typically, the Interpretation legislation will supp all these practices. The Act
also contains another standard rule that legisiaa&es effect on the first moment
of the day that it comes into force, which also ymed not repeat. (See section
2(3) of the Interpretation Act).

New drafters are inclined to authorise Ministersfiltothe commencement date
almost as a matter of course. This is not a sengildctice, as it may impose,
usually on a Minister, an unnecessary additionadiéx, which experience shows
can easily be overlooked. There are many instawbese commencement orders
were not made when required, but the legislatioeneso was assumed to be in
force, probably because there was no obvious refasdts postponement. These
cases usually have to be cured by validating letisi having retroactive effect
(Module 3(Application provisionsbelow).

Satisfy yourself that there is a good reason wleylégislation should not come
into force at once, i.e. on assent. If your indinns do not deal with the matter,
ask for confirmation from your client before inttadng a commencement
provision.

3.1.3 Good reasons for providing commencement praions

(a) Retroactive legislation

Such a provision is essential if you are instrudtegive the Bill retroactive effect,
so that is to be treated as having come into fatee particular datbeforein fact
it was passed (Module 3 below).

(b)  Problems of immediate implementation
Provide them too if, for practical reasons, theidieion cannot be put into
immediate operation, e.g. because:

(1) a Government Department needs time to setewpadministrative
arrangements;

(i)  explanatory material has first to be prepaaad published for the
guidance of users;

(i)  subsidiary legislation must be drafted topl®ment the scheme (and
interested parties may need to be consulted at)put

(iv) the commencement is to be dependent upohdpeening of some
awaited event (e.g. the coming into force of otimked legislation
or a treaty).

(c) Political considerations

Specific provision is needed if the commencememt ise delayed to a later date
for the convenience of Government or its princisers, e.g. because:
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(1) Government wishes, for reasons of its owrsatect the most
appropriate time at which new legislation shduggjin to have its
effect;

(i)  Government wants to look at the legislatiayae before it comes
into force, so that it can be amended if that/psato be necessary;

(i)  the public, or a section of the public, stdbe given time to re-
arrange their affairs in accordance with the reem

If you can find no reasons of these kinds in yostructions, rely on the standard
commencement rules. If provision is required, work with your instructing
officer whether a precise date can be establisheexact date in the Act removes
the uncertainty that attaches to a date that hbes foxed by Ministerial order.

Complete Self Assessment Exercise 1. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 1

Read again the discussion under the questi@ootl reasons for providing
commencement dates

Note down in which of the cases mentioned there tyook that afixed (i.e.
specifig date for commencement should be provided (in wiaison with the
client Ministry).

3.1.4 How commencement provisions should be drafted

Again, these provisions are likely to be in staddrm. So, check your house-
style and conform to that. The following guide-bnepntain good practices:

() write these provisions in the most direct terms

Example Box 1

This Act comes into force on 1 January 2005.

This Act comes into force 3 months after the daievbich it is passed.
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(i)  use the same terms to express commencememeased in the
sections of the Interpretation Act dealing withmtoencement.

Example Box 2

For examplesection 2of thelnterpretation Act uses:
"comes into force", in preference to "shall com® ioperation”

This is a case where a declaratory present tensebeaused, rather than the
imperative or future "shall".

"on a day fixed", in preference to "on a date t@appointed"

(i) gather commencement provisions in one plapeeferable in a single
section. But if the Bill is lengthy and differeedmmencement dates may
need to be set for different Parts, consider rggttthem out in a

Schedule, to which attention must be directed thg commencement
section.

Example Box 3

This Act comes into force as set out in the Schedul

(iv) place the provisions in their own subsectionthe section containing the
short title, rather than combining them in the sasubsection. As these
provisions are usually omitted when the Act isrired in Revised Laws,
do not use a separate section for them, sinceniission would require
renumbering of almost the whole Act.

(v)  make sure that the section note includes thel W@bmmencement".
(vi) whenever possible, fix commencement by giveither a specific date or
one from which it can be precisely calculated.sTémves users having to

search for subsidiary instruments containing thrarmencement order.

Example Box 4
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These Regulations come into force 10 days afterddte on which they are
published in th&azette.

In this case, four particular points need to becthvad:

(i) if a specific date is given in a Bill, it mayeed to be changed as the Bill
goes through the legislature because of an unteghatelay that affects
your original calculations;

(i) do not select a specific date randomly; it sldo be convenient or
memorable, e.g. at the beginning of a month or;yea

(i) if a period or interval of delay is specifiedt should be of a reasonable
length that allows sufficient time for whateveisita be done (for a Bill, a
period expressed in months is appropriate);

(iv) if commencement is linked to the occurrence soime specific event,
knowledge of the event must be made public in g tlat continues to be
accessible well after it occurs (e.g. by publmatiof a notice in the
Gazette.

If the commencement is to be postponed until Gavemnt decides:

0] state that a Minister or, in a case of constnal significance, the
President is the body to make the order;

(i)  identify the Minister, unless the Interpretati Act covers the matter (cp.
section 18(1)of the Interpretation Act);

(i)  state how the fixing is to be done and madeéljz;

(iv)  confer this in terms of a power, rather thamdy, since there will be a
judgment about timing to be made;

Example Box 5

This Act comes into force on a date fixed by thaister by order in th&azette

(v) in principle, it is undesirable to postpone ecoancement without setting
time limits. Governments should not be free tagdbr excessive periods.
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Some jurisdictions make a practice of specifying thaximum time for
which commencement can be postponed.

Example Box 6

2.-(1) This Act, other than sections 24 to 33, comes fatoe on 1 March 2004;
sections 24 to 33 come into force on a date orsdated by the Minister by orde
in theGazette
(2) If a provision of this Act does not come into foredthin 6 months
commencing on the day that this Act is passediteas into force on the first day
after the end of that period.

Commencement.

—_

(vi)

3.2

if an Act is of some length and complexity niiay need to be brought into
force by stages. For this, provide for the makiof a series of
commencement orders, unless general authority iengin the
Interpretation Act (cp. themodel Interpretation Act 1992, s.18(5) But:

- use this device sparingly, as readers havecdiffi in finding all the
orders, or knowing how many to look for, in orderdiscover whether all
or only some provisions are in force (and whiabsthare);

- use it only in relation to distinct Parts or gps of provisions in the Act
that are capable of operating without the suppbaother provisions that are
not in force;

- the commencement provisions themselves, andshlogt title, must be
brought into force on the passing of the Act;ot,rthe power to make the
commencement orders is not in force.

Duration provisions

At common law, legislation is perpetual; it does$ cease to be law merely by the
passage of time. Although, in practice, a statués lmave had its effect or is not
longer used, in strict theory, it remains part lod taw. For this reason, obsolete
and spent legislation should be periodically cldaret by a law revision.

Typically, the life of an Act is brought to an ebhg repealing it when it is no
longer required. It is possible, however, to inelud the Bill provisions setting a
term on its life, at the end of which it ceasedéin force (that isexpire, by
operation of law.
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3.2.1 The purposes duration provisions serves
In only a few circumstances need you state thatlasBemporary. Governments
are reluctant to put a time limit on legislatios, it future usefulness is difficult to
predict. You are likely to be asked to provide dioraclauses only rarely, though
they can be used in both Bills and subsidiary lagan.

Expiry provisions may be useful in the followingses:

() Experimental Bills
Bills that involve an innovation, the benefits ohish are speculative or may
possibly lead to unpredictable consequences.

(i)  Controversial Bills
Bills that have serious consequences for humartsrigh interfere substantially
with private economic activity.

(i) Limited life Bills

Bills that will have fulfilled their purposes ingiven period, for example, because
they deal with a short term need (e.g. temporamsrinption of some resource) or
with a one-off situation.

(iv) Restricted life instruments

Bills that limit the period within which subsidiarkegislation may be made,
usually when providing for short term emergenciés instruments being
permitted to have effect only until the end of émeergency

In the first two cases, an automatic expiry pransin the Bill may reduce
Parliamentary opposition, as it ensures that Radr@ must be invited to review
the impact of the legislation after a fixed perat approve its continuation.

But do not supply duration provisions automaticailyen in the cases mentioned
above. Whether to include them should be a matte&r consultation and
instructions.

Example Box 7

Emergency powers
(1) During a period of emergency, the President mayer@klers providing for
the supply and distribution of food, water, fuejht and electric power and other
necessities.
(2) An order must be laid before Parliament as sogorasticable after it is made
and does not continue in force after the end ohysdrom the day on which it s
laid, unless Parliament passes a resolution pnoyiftir its continuance.

1%
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(3) The expiry of an order does not affect its previopsration or the validity of
any action taken under it.

3.2.2 How duration provisions should be drafted

A duration provision can be attached to the enir®@rument or to specified

provisions of it. In either case, state its appiara precisely. State precisely too
the time at which expiry takes place. The termsvhich to do this have much in

common with those for commencement provisions. dimation can be expressed
in several ways:

(@) specify the date to which the legislation isrom, and state that it then
expires;

Example Box 8

This Part continues in force until 31 December 2@0@l then expires.

(b)  specify a period of time after the commencenwdrthe Bill, at the end of
which the legislation is to expire. The commencehand duration periods
can then be linked in the same clause carryingp@nopriate section note.

Example Box 9

Commencement and duration.
(1) This Act comes into force on 1 January 2004 anddffest for 3 years fron
that date, at the end of which it expires.

—

(c) state that the date of expiry is to be fixeddxywernment order;

Example Box 10

This Act ceases to be in force, and expires, oayatd be fixed by the President
by order in theGazette

(d) make the expiry date dependent upon the hapgeoi some specified
event. As with commencement provisions, make gwakthe occurrence of
the event will be public knowledge that remainsessible well after the
event takes place.
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Example Box 11

This Act expires 3 months after the commencementheffirst session of the

House (of Senate or Representatives) in 2004

If the aim of the expiry clause is to ensure thatNational Assembly must review

the legislation before it can continue, providetfoe method of continuing it:

0] it can be continued in force by the Legislatueeg. by a resolution, for
further fixed period stated in the resolution:

(i) it can be made perpetual unless the Legistatakes formal action.

Example Box 12

a

......... and then expires, unless the NationakeAdsy, by resolution, directs th
this Act is to continue in force until a date, nater than 31 December 200
specified in the resolution.

......... and expires on 31 December 2007, unlesire that date, the Nation
Assembly resolves that it is not to expire.

6,

al

Consider also whether you need to provide for dgall effects that follow upo

n

the expiry of the Act, unless there is a standaodipion that the effects of repeals
apply also where an Act expires. If your Interptieta Act so provides, you need

not deal with the effects of expiry listed ther@eé section 6)

Complete Self Assessment Exercise 2. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 2

Draft a clause that makes the provisions of therpretation Act that deal with th
effects of repeals apply also to cases where Bgsl expires.

e

45



Try also to work out whether other matters goverbgdhe Bill may need to be
provided for when the Act expires, e.g. througms$raonal or savings provisions.
A useful device is to empower the Government to enedgulations for those
matters in the event of expiry.

Example Box 13

(1) The President may make, by regulations, transitiand savings provisions
consequential on the expiry of this Act.
(2) The power to make regulations may be exercisechdwiperiod of 3 months
immediately following the expiry, although this Atas ceased to be in force.

Two other types of expiry provision may be noteeither is widely used. If you
need to consider the possibility, look at, e.g. fiban (pp.216-217).

A) Sunset clauses:

These expiry provisions fix the life, e.g. of atatary body or scheme and provide
for ways in which the obvious consequences of fihiog to an end are to be dealt
with (cp. The example iBExample Box 13. The term is also used by some writers
to refer generally to provisions that set a fixedht.

B) Review clauses:

These require legislation to be reviewed and folymaéported on, without
providing for their expiry. A repeal Act is needtm bring that legislation to an
end.

4.0 CONCLUSION

In conclusion, commencement provisions are usdibth primary and secondary
legislation to prescribe the date when the legmhats to come into force.
Legislation is perpetual, it does not cease taberherely by passage of time.

5.0 SUMMARY

This unit has dealt with commencement provisiond daration provisions. We
have seen that general rules determine when législeomes into operation if no
specific ones are set out in the instrument itseif] that only exceptionally does
legislation need to determine when it is to ceadeawve effect. In consequence, on
both matters it is important to know when you skomclude provisions of this
kind, as well as how to draft them. The matter ommencement is one that
should always engage your special attention.

You should now be able when drafting to:
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(1 make provision for the commencement and dunatid legislation where
necessary.

Make sure that:

- you are familiar with local practice on these toaes;

- you know when these provisions may be needed heowd to put into
practice techniques for dealing with them satisfiaky.

6.0 TUTOR MARKED ASSIGNMENT
Draft commencement provisions for each of the foilg cases. Use precedents.

1. The Act is to come into force at the end of @csjed period ¢f your choicé

2. The Act is to come into force when a named yédahe Convention™) comes
into force.

3. The President is to authorise the date, butigtmot be less than 3 months after
the assent.

4. Sections 1 and 2 are to come into force on eifspe date pf your choicg but
the rest of the Act is to be brought into forcetbg Minister, on different dates if
the Minister chooses.

7.0 REFERENCES/FURTHER READINGS
Interpretation ActCap.192 Laws of the Federation of Nigeria 1990.

Driedger E.A, (1976The Composition of Legislatio®ttawa: Dept of Justice.
Soetan, Olusiji A. (1997lements of Legal Draftind.agos: Dredew Publishers.

Thornton, G.C. (1996)egislative Drafting4th ed., London: Butterworths.

Answer to Self Assessment Exercise 1

The following cases of those mentioned are likelybe ones where a precise
commencement date could be settled upon.

- retroactive legislation.
- where new administrative arrangements have foub@ place.
- where explanatory material has to be preparedablished.

- where the public is to be given time to rearetigeir affairs.
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The client Ministry should be able to work out homuch time is required fg
these purposes. In the other cases, setting ofldesslis impractical.

Answer to Self Assessment Exercise 2

Section 6 of the Interpretation Aatlfich relates to the effects of repgadpplies
on the expiry of this Act, as if the Act had beepealed and had not expired.

This follows a general provision in threodel Interpretation Act 1992, section
35(2), which is not found in all Interpretation statutes
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MODULE 2

Unit 1 Interpretation clauses and use of defingio
Unit 2 Composing labeling and stipulative defiits
Unit 3 The syntax of definitions & drafting integsation provisions

UNIT1 INTERPRETATION CLAUSES AND USE OF
DEFINITIONS

CONTENTS

1.0 Introduction
2.0  Obijectives
3.0 Main Content
3.1 What purposes does an interpretation clause3er
3.2 Difference between a definition and as integiren provision
3.3 Where interpretation provisions should be placea Bill
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3.6  The relationship between statutory definitiand dictionary
meaning
3.7 How a clause containing definitions should tadtdd
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment (TMA)
7.0 References/Further Readings

1.0 INTRODUCTION

A standard practice in Commonwealth drafting isnidude definitions and other
provisions that explain how expressions and terseduin the Bill are to be
construed. Many of the benefits that were mentionedED: 605 as offered by
Interpretation legislation can be gained by themaads. They may also be helpful
in solving certain problems facing the drafter. kasg the techniques of drafting
them is both important and necessary. If sensibly eorrectly used, they can
materially improve the entire statute, not leastaose they may affect the
meaning of many of the substantive rules.

Drafters in common law systems make great use tefpretation devices when

drafting both primary and subsidiary legislatiosually providing a clause that
deals exclusively with the matter. This is the ot this unit.
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2.0 OBJECTIVES
By the end of this Unit, you should be able to:

0] Differentiate between a definition and an ip&tation provision;
(i)  Describe where interpretation provisions sliblé placed in a Bill;
(i)  Explain the use of definitions.

Your aim is to be able to distinguish the differames of definitions and
interpretation provisions, and be familiar with #ifgect that those uses have upon
the way you must draft.

3.0 MAIN CONTENT

3.1 What purposes does an interpretation clause ss¥?

Interpretation clauses stipulate how expressioresd us legislation are to be
understood by its users. They supplement or amphiy provisions of the
Interpretation Act, particularly those that contagefinitions. Provisions of
interpretation clauses in an Act apply also to &liasy legislation made under it
(section 19(1)nterpretation Act).

These clauses are found in two forms:
) clauses that assign definitions to terms useithe legislation;
(i)  clauses that explain how particular expressiased in the legislation are to

be interpreted.

Example Box 1

definition clause:
In this Act, "Commission" means the CommissionRefugees.
interpretation provision:

In this Act, a reference to the use or operatiba motor vehicle includes ja
reference to the parking of the vehicle.

3.2 Difference between a definition and an interpr&ation provision
In essence, the distinction is this:

(@) Definition:
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A provision that gives a specified meaning (tdeflhition™) to a specific
word or expression (thedéfinition (or defined) term") used in the
substantive rules.

(b) Interpretation provisions:
Provisions that explain how a particular word g&pression, or group of
words, is to be construed when the reader megtghe legislation.

By far, the most common use is to provide defingioln fact, both perform
similar functions; both state how words or expr@ssiin the legislation are to be
understood. In principle, the two are interchanggabdowever, be prepared to use
interpretation provisions to overcome some problefaresentation that you may
meet in writing a conventional definition.

All drafters find, from time to time, that the camntional type of definition is not a
very satisfactory way of explaining how particulexpressions are to be
interpreted. There are a number of reasons whyhtpgens:

0] the matters to be covered are too complex daildel to be set out in a
definition;

(i)  the subject matter is too important to be sebged in a list of other
definitions;

(i) grammatical considerations require somethiniitle more flexible than the
definition;

(iv) afuller explanation of an expression is adlfer than can be provided by a
definition;

(v) adirection has to be given that a specifieseaa to be treated in the same
ways as the one that is specifically mentionetthénsubstantive provisions.

If you meet any of these difficulties, consider wWiex interpretation provisions
might be a useful alternative.

3.3  Where interpretation provisions should be placgin a Bill

Gather both definitions and interpretation provisidogether in one place. The
best place is a clause in the preliminary provisioBut if very lengthy and
detailed, they can be placed in a separate Paneaieginning of the Act, or in a
Schedule to which you should direct users by ai@®ecin the preliminary
provisions.
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Example Box 2

Interpretation.
2.Schedule 1 has effect for the purposes of thepraation of this Act,

There are good arguments for putting the interpicetasection at the beginning of
a Bill:

(1 it draws immediate attention;
(i)  users always know where to look for it; sasiteasier to find.

However, if you are defining or explaining a tetmattappears in only one place in
the Bill (e.g. in one section or in a group of s@ts$), place the interpretation
provision in the same place where it is neededlusnen in the interpretation

section might suggest that it has wider applicatioan the one case. In these
cases, the provision may be set out:

0] in the first or final subsection of the sectimnwhich it relates; or
(i) if the term used appears in several groupedti@as, in its own section
immediately before those sections.

In this last case, consider dividing the Bill iRarts; this enables you to attach a
specific interpretation section to the Part. Thesimaseful place for these
provisions in this case is as the first sectiorthef Part or division to which they
relate.

Example Box 3

(7) In this section, "authorised officer" means a peraathorised by th
Commissioner of Police for the purposes of thigisac

(D

Interpretation of Part 3.
22.In this Part, "motor vehicle" means a mechanicallgpelled vehicle
intended or adapted for use on the roads.

Interpretation clauses are principally devoted &dining terms; they may also
include interpretation provisions that do not letitemselves to definitions.
Typically, then, they carry the section notatérpretatiorf, though some drafters
use the more precis®égfinitions' if the clause contains only that type of matter.
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In an interpretation clause containing both debm$é and interpretation
provisions, set out:

(1 the definitions in the first subsection;
(i)  the interpretation provisions in the next sebsons in descending order of
importance.

3.4 Shortcomings of interpretation clauses

Interpretation clauses can be very useful in sghdnafting problems. They can
contribute to simpler, clearer and shorter sentgnehich are generally easier to
read and to work with. We look in more detail laterthis Module at these

benefits.

However, definitions, in effect, fragment the ldgisve text, since that cannot be
taken at face value if particular expressions havbee read in the specific way
indicated by the interpretation clause. The morendiens there are, the more
their application to individual provisions may best sight of, or their effect

overlooked. It is irritating to have to keep refiegrto the clause to see if a term is
defined or to understand the substantive rulesalwis what interests users). The
more complex and elaborate the interpretation grons, the more this can
happen.

Bear in mind the following general guidelines:

0] only provide interpretation provisions if thereaigood reason to do so;

(i)  provide definitions and interpretation prowiss principally for the benefit
of the user, rather than to ease your task adrtfeer;

(i)  do not use them to create substantive rules;

(iv) do not draft them in such a way that the usdt only discover that
substantive rules are subject to important qualifons or exceptions when
applying the definitions;

(v) avoid interpretation provisions that are undaitificial or elaborate.

3.5 What purposes do definitions serve?

Definition can be used for more than one purpode purpose for which you
create the definition will influence the way youaftrit. For that reason, have a
clear picture of why you are creating a definitioefore starting to compose it.
Essentially, definitions can perform two differéabctions:

(a) Labelling definitions

The purpose of a labelling definition is to allovslaorter term to be used instead
of the longer expression that is set out in thendtefn, rather than to confer a
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specific meaning on that term. By this means, ipassible to avoid lengthy
expressions that would otherwise have to be regeatseveral places in the Bill.

Example Box 4

"licence" means a licence issued by the Ministeteursection 5.

This allows the simple term "licence" to be usedbtighout the Bill without
repeating the longer expression contained in tHmitien or attaching to it the
(archaic) forms "issued under the preceding settoriissued as aforesaid". But
the definition is not intended to give substantmeaning to the term (i.e. '
formal grant of permission"); we have to look te ttictionary for that. Section |5
tells us what the licence gives permission to do.

(b)  Stipulative definitions
These direct what is to be taken as the specifianing of the definition term
when it is used in the legislation.

Example Box 5

"motor vehicle” means a vehicle propelled whollypartly by volatile spirit, steam, ga
oil or electricity or by any means other than huroaanimal power.

Y

The definition tells us the substantive meaningthed term. It, rather than the
dictionary meaning, has effect in the legislatibm.this case, it contributes to
certainty in the application of the enactment.

However, you may find that you can use a definitomperform both a stipulative
and a labelling function at the same time.

Example Box 6

"Judge" means a Judge of the Supreme Court",
This definition performs a labelling function, btimayalso be stipulative, e.qg. its
purpose is also to exclude Magistrate Court or ColiAppeal Judges. But in ja
jurisdiction where Supreme Court Judges are the kinds of "Judge", this would
be a labelling definition only.
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Make yourself comfortable with the distinction beem labelling and stipulative
definitions. Be clear in your own mind which is v&egd for a particular context.
Then, make it clear to users by the way you dfairt, the function that each
definition is to perform. So ask yourself:

0] is the definition to stipulate a meaning thhe tuser will find from the
definition?

(i) is it merely providing a convenient way of steming an expression, the
substantive meaning of which is found elsewhere?

(i) is the definition to perform both functions?

3.6 The relationship between statutory definitiongnd dictionary
meanings

Definitions make use of ordinary (dictionary) meags of the words they contain,

as do all statutory provisions. A dictionary offéh® meanings in common usage

(as well as historical meanings). There are severdequences:

(@) Inrelation to the defined term

0] if the dictionary meaning of a term is the oy®u need, don't provide a
definition for it or try to reproduce the dictiaiyameaning; indeed, if you
do, you may cause uncertainty about why it isg¢her

(i)  if the dictionary meaning of a term is not pige enough, or more than one
such meaning could equally well apply, supply &niteon that stipulates
which is intended.

(i) if you stipulate a definition, théerm itself no longer carries the meaning
given in the dictionary. The term means wy@al sayit means.

(iv) if you are drafting astipulativedefinition, in theory, you could choosay
term for the defined term (or any definition fortexm). But in practice,
your defined term should convey, or at least basstent with, your
stipulated meaning.

Example Box 7

A definition of the following kind would not meédtése standards.
"cat" includes dog.
The definition contradicts the definition term.

"relevant matter" means an article or money endase container by the Post Office for
conveyance by post.
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The definition term conveys nothing of the meaninghe definition. A better
term might be postal matter".

(v) if you are drafting dabelling definition, your definition term must be
consistent with the expression in the definitiddoth are in essence
referring to exactly the same circumstances, anthg'y the same meaning,
which has to be derived from outside the statudefinition (e.g. from
their ordinary dictionary sense), since noneiputdted.

(b) Inrelation to the definition

(1 individual words in thedefinition (as distinct from the defined term)
generally carry a dictionary meaning, unless ywlicate otherwise.

(i) if a word in the definition carries more thame such meaning (as many
English words do), ensure that it is clear whishntended; usually, that
can be made apparent by the other words in theitieh in which you use
the word.

(iif)  you can clarify the meaning of a definitiory lnsing in it another definition
termwhich is defined elsewhere, e.g. in the interpretatlause or in the
Interpretation Act (it then becomes @Mpound definitidh). (This may be
given legislative support in your InterpretationctA(cp. the model
Interpretation Act 1992, section 21(1) However, this practice of
“nesting” definitions can add to the complexitythe text, and should be
used with caution.

Example Box 8

"action" means a civil proceeding commenced by writ ssunh other manner as may |be
prescribed by rules of court, but does not incladwiminal proceeding by the Attornely-
General;

"causé includes anyaction, suitor other original proceeding between a plaintifida
defendant, and any criminal proceeding by the AggrGeneral;

"matter"” includes every proceeding in court not inaase

"suit" includesaction

3.7 How a clause containing definitions should berafted
Follow the local conventions in the format and pstyle, though there is much
that is common in Commonwealth styles.

Start the clause with words indicating the purpfasevhich the definitions are to
be used. This is a standard formula, though it chiigr from country to country.
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Example Box 9

2.In this Act:
2. For the purposes of this Act, the expression:

2 In this Act, unless the context otherwise requires:

Many formulae include safeguarding words such adess the context otherwise
requires”. Strictly, you need not use the phradadivcourts will imply if it is not
there), especially if the Interpretation Act proagd for this (cp. themodel
Interpretation Act, section 21(2).

Typically, clauses of this kind have the followiolgaracteristics:

the definition (where there is more than one in the subsection):
- starts a new line;
- concludes with a semi-colon (except for the tast, which finishes with a
full stop);
- is formatted with indented text;
- is placed, with the others, in alphabetic order;
- uses the present tense to introduce the meaeryy "means" or
“includes").

If there is only one definition, it continues oretsame line as the introductory
words.

the defined term(or “definition term”, i.e. the term which is beimgfined):
- is in quotation marks;
- may be emboldened or put in italics;
- is not usually given a capital letter, unles® @ normally used for that
word;
- has no article ("a" or "the").

Example Box 10

2.-(1) In this Act:

"fault” means negligence or any other tort;
"injured person” means a person who suffers injury caused bydh# 6f the owner of
driver of a motor vehicle in the use or operatibthe vehicle;

"motor vehicle' has the meaning given by section 2 of the Roadfi€rAct 1988.
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Unless it is of central importance to your Bill, dot restate a definition that
appears in the Interpretation Act if that is theamiag you need. If you use an
expression defined there, and that definitionassuitable, make sure to provide
your own definition of the expression in the Bill.

Self Assessment Exercise 1

Compare the style used in the following provisiathwhat in your legislation. In
the space provided, restate the provision adopting style and lay-ou
conventional in Nigeria. Take note of the differesc

~—+

Interpretation 2.1n this Act:
"court' means a magistrate's court;
“firearm" means a lethal barrelled weapon of any descngtiom
which shot or a bullet or other missile can lsldarged;
“"imitation firearm’ means any thing that has the appearance of|a
firearm, whether or not it is capable of disgiag shot, a bullet or
other missile.

4,0 CONCLUSION

To conclude, interpretation clauses stipulate hapressions used in legislation
are to be understood by its users. They contribut@mpler, clearer and shorter
sentences. However, definitions fragment the lagis text.

5.0 SUMMARY

In this unit, you have considered interpretaticeuskes and the use of definitions.
You should now be able to:

0] describe where interpretation provisions shoulglaeed in a Bill;

(i)  explain how definitions are used in legislation.

6.0 TUTOR MARKED ASSIGNMENT
I. Convert the following interpretation provisiomntd a conventional
definition (i.e. providing both a definition ternrméits definition).

In this Act, a reference to the use or operatioraahotor vehicle includes a
reference to the maintaining or parking of theioieh

il. Why do you think an interpretation provision svareferred?

7.0 REFERENCES/FURTHER READINGS
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1.0 INTRODUCTION

Labelling definitions enable you to write text thatshorter and easier to read and
understand. Fewer words are needed to convey yeanimg, and without any
loss in legal precision. If a long expression isould constantly recur in the draft,
consider providing a labeling definition term tlean be substituted for it.

Stipulative definitions enable you to:

(1 give greater precision to the meaning of anregpion than is provided by
the dictionary;

(i)  remove potential uncertainties about the Isnf the meaning of the
expression;

(iif)  prevent ambiguity inherent in particular eggsions.

2.0 OBJECTIVES
By the end of this unit, you should be able to:

0] Draft a labeling definition;
(i)  Compose stipulative definition.

This unit requires you to put considerable emphag®n doing that is,
completing the Self Assessment Exercises. You shspénd most of your time
on those matters, as they will provide greatemimsinto how to proceed than you
will gain from the Course material and the examplese.
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3.0 MAIN CONTENT

3.1 When are labeling definitions settled?

A number of the cases where labelling definitiormuld be useful may be obvious
from early in the composition. You can use thesewiiting clauses from the
outset. But these definitions tend to emerge as ptuzess of composition
proceeds. It usually becomes apparent that oneldshma used when lengthy
expressions occur frequently in your draft andrtiepetition obstructs the free
flow of the text. If you find yourself using thersa cumbersome phrase in several
places, a labelling definition may allow you tortséer the detail to the definition.

3.2 How a labelling definition should be drafted

The task is usually straight-forward. Set out tbpetitive words in the definition
and choose an appropriate short label, as theateferm, that can be substituted
for them. Both the term and the contents of thénd&fn should be suggested by
the original expression for which the label is lgegmovided.

The defined term itself has no meaning of its oivis merely a substitute for the
words in the definition. But try to choose one timaiudes an important term that
is used in the definition.

The usual formula is:

"[defined ter' means [term] + explanatory or additional words from the
original expression.

Example Box 1

"arrestable offence” means an offence for whichobce officer may arrest without ja
warrant;

"marriage officer" means a person appointed urtusrAct to be a marriage officer;

"medical practitioner® means a medical practitiorregistered under the Medical
Practitioners Act 1980.

Sometimes, however, the words of the original esgion offer little guidance as
to an appropriate label. In that case, select m that suggests to a reader the
essence of the expression for which it is substtutReaders should not be
ambushed by a definition that has little connectiaih what the label suggests (as
when finding that a can marked "sardines" containa fish).
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Example Box 2

"penal institution" means:
(a) a prison;
(b) a detention centre;
(c) aremand centre; or
(d) a Borstal institution.

The defined term here gives a feel of the definitia term such as "institution

does not.

Complete Self Assessment Exercise 1. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 1

In the space provided, draft a clause 2 to progidigbelling definition containing

a defined term to replace any expression that appeall the following sections.
Underline the words that it will replace.

3. No person shall carry on the business of a secand-Healer unless that person is
holder of a licence for that purpose issued ungeptovisions of this Act.

4. An application for a licence referred to in thetlpgeceding section shall be made
the prescribed form to the licensing authority.

5. The licensing authority may issue a second-handedgdicence, on the payment
the prescribed fee.

6. A person aggrieved by the refusal of the licensianthority to issue a licence under {
provisions of section 5 may appeal to the Minister.

3.3  When are stipulative definitions settled?
These definitions develop in two main ways:

() during the planningof the legislation, you can select defined termd

the

n

he

an

attach carefully crafted definitions to them ad péthe key concepts in the
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legislative design. It is easier both to work aand to write legal rules if
you build them around important terms that alrelaye precise meanings.
In turn, this makes construing the legislationeras

(i) in the course of draftingyou may find particular expressions that must be
explained because they are inherently or poténtiaicertain or ambiguous
in some or all the contexts in which you are ughem.

Example Box 3

This is an example of definitions that are likety have developed during the
planning stage of a Motor Vehicle (Compulsory I@sue) Act.

2.-(1)In this Act -
"insured person" means a person insured underdxphrty policy;
"third-party policy” means a third party policy iosurance under this Act.
(2) A third-party policy under this Act is a policy tha
(a) insures the owner of the motor vehicle to \whice policy relates, and any
other person who at any time drives the vehid@jrest liability in respect of th
death of, or injury to, a person caused by thét f@iuthe owner or driver of th
vehicle in the use or operation of the vehiclel an
(b) is in the terms of the Schedule.

W

A central concept of the Act is third-party insuranThis is referred to in many
contexts. So the drafter has devised a definitibimd-party policy". But this is tog
detailed to form a conventional definition. It appg® therefore, as an
interpretation provision, and "third-party policyrovides a convenienfabel.
"Insured person” puts beyond doubt that the orduiiance intended is this kind of

policy.

3.4 How a stipulative definition should be drafted

Much depends on your objective. For different cdestions apply with respect
to the different forms of stipulative definitionu&h a definition can take a variety
of forms:

. comprehensive definitions

. restricting definitions

. enlarging definitions

. excluding definitions

. clarifying definitions

. referential definitions.

DU WN P

1. Comprehensive definitions
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A comprehensive definition contains a completeestent of what the defined
term must be taken to mean. The usual formula is:

"[defined teri' means [the definition= the complete statement of all the
elements of the meaning]

This may be given greater precisiondgdingeither or both:

and includes [the extensiorn= words that extend the limits of the stated
components of the definition or remove uncertaagyo those limits]

but does not include [the limitation= words that confine the limits of the
stated components of the definition or remove uaggy].

Example Box 4

"motor vehicle"meansa motor car, motor carriage, motor cycle or othehigle
propelled wholly or partly by volatile spirit, s, gas, oil or electricity Q
by any means other than human or animal powerjranhadesa trailer, but
does not includa vehicle used on a railway or tramway.

-

2. Restricting definitions
Restricting definitions confine the use of a tean,it is defined in the dictionary
or in this or other legislation, to a specified @xt. The usual formula is:

"[defined terrfi means [the term + the restriction= words that restrict the
dictionary meaning of the term].

Note that the defined term itself is not defined.

Example Box 5

"agricultural land' meansland held under a lease issued under the Agricultural
Holdings Act.

"senior police officérmeans golice officerof the rank of inspector or above.

In these definitions, the meaning of "land" and ligm officer" will be found
elsewhere (e.g. in the Interpretation Act).
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3. Enlarging definitions

Enlarging definitions make clear that the usuatt{dnary) meaning of a term is
extended to take in a specified matter that woaddnight be taken to, fall outside
it. The usual formula is:

"[defined terni’ includes [the enlargement words that add additional
cases to the usual meaning]

Note that the term itself is neither used in thénit®n nor defined.

Example Box 6

"oath", in the case of a person allowed by law ffora or declare instead of swear,
includesan affirmation or declaration.

The literal meaning of "oath" is extended as inway can it cover cases not
involving swearing in the name of a divine or heltity.

"University" includesa College of a University.

This removes doubts as to whether a referencectilective body is to be read as
covering a largely autonomous branch of such a body

4, Excluding definitions
Excluding definitions remove from the usual (dicgoy) meaning of a term a
meaning that it would otherwise have or might bketato have. The usual
formula is:
"[defined term' does not include [the exclusion= words that prevent
specified cases being within the usual meaning]

alternatively:
"[defined terrfi means [the definition = a precise statement of the cases
covered]

Note that in neither case is the defined term usdide definition.

Example Box 7

"vessel"does not includa ship or boat used exclusively for navigationmand waters;

"vessel"'meansa ship or boat used for navigation at sea.
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These definitions, though not precisely identicaleffect, both have the aim of
excluding the same cases.

5. Clarifying definitions

Clarifying definitions remove doubts as to whetheterm in its usual (dictionary
or legal) meaning does or does not extend to gpdcihatters. The following
formulae are used:

"[defined terni’ includes [the clarification = words adding the specific
cases in doubt]

"[defined termi' does not include [the clarification = words excluding the
specific cases in doubt]

"[defined teri’ means [the clarification = words stating particular cases +
general words to catch other similar cases thatvathin the intended
meaning of the term].

Example Box 8

"offer for sale"includesan invitation to treat, or exposure or advertiseinien sale or
barter.

—+

The defined term "offer", if given its usual commt&aw meaning, would ng
extend to these cases.

"intellectual property’meansa patent, trade mark, copyright, registered deseghnical
or commercial informationr other intellectual property

The concluding general words mean that other sintyg@es of "intellectua
property” (as a legal dictionary would define tkent) are included. The specific
items are in effect illustrations.

6. Referential definitions

Referential definitions specifically draw to thegigation a meaning already
conferred on the defined term by other legislationthe common law, thereby
linking them. They are useful for Bills that are lhe read in conjunction with

legislation using similar concepts and terms ohulite principal statute that deals
with the matter defined. The usual formulae are:
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"[defined termt has the same meaning as in [the source = words
providing the exact reference]

"[definedterm]" has the meaning given by [the source= words providing
the exact reference].

Example Box 9

"arbitral awardhas the same meaning iasArticle 2 of the Scheduled Convention;

"motor vehicle"has the meaning given bgction 2(1) of the Road Traffic Act 1988.

Note that referential definitions can make it diffit for readers to ascertain the
precise meaning of the text using the defined tasnthey must find the actual
definition in other legislation. Use them only wheedeliberate link with that other
legislation is necessary.

Complete Self Assessment Exercise 2. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 2

Read the following definitions and note below eatty you think it was created.

1."coin" means a coin that is legal tender in Utopia.

2. "mother" includes the adoptive mother of an adojtattl, but does not include
a stepmother.

3. "Public Service Commission” means the Public ServiEommissior
established by section 92 of the Constitution.

4."personal injury" includes damage to limbs, eyeteeth, that are artificial.

5."firearm" has the same meaning as in section Z(f)eoFirearms Act.

6. "child" means an individual who is under the agd4fyears.
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7. A reference to a motor vehicle does not includefarence to a motor vehicle
that is operated on a railway or tramway.

3.5 Points we should watch for in writing stipulatve definitions
The following factors should be borne in mind witkaveloping definitions:

() if you combine features from different forms sifpulative definition, keep
the aims and effects clearly in mind, if contraidics are not to happen.

(i) a comprehensive definition must always contdimeans, since the
stipulated definition has to displace any otheranieg. (This does not
prevent you from addingiricludes and 'does not includg to extend or

clarify).

(i)  "includes by itself does not make a comprehensive definjtreserve it for
those cases where a standard meaning of the tawfitérm is to beltered
in some way.

(iv) in consequence, do not state that matterst@tee 'Included if they are
obviously already within usual meaning of the tefiihat could lead a court
to believe that you intended a comprehensive diefim (Why else include
the obvious?)

Example Box 10

The following is an example of this uncertainty.

"vehicle" includesany cart, wagon, cab, carriage, aircraft, motor, caravan, trailer,
motor lorry or motor cycle or other cycle.

Does this also include, e.g. a motor bus (whichds mentioned)? Doubts must
arise because the list is so extensive and covensy nobvious examples of
vehicles as well as marginal cases (e.g. aircrdff)as many of the signs of|a
comprehensive definition. If that is what it isettiefinition should usarieans. If
it was intended to cover other forms of transpod, tadd at the endof' other
similar vehiclé.
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(v) avoid the composite, and contradictory, expmsdmeans and includés

(vi) comprehensive definitiondrequently have to cover a wide range of items.
Traditionally, this was done through a long serigs particularised
expressions. But those can easily miss out acpiéati case that should be
covered. Today, drafters tend to use general wordthe definition to

describe thelassof case wherever possible.

Example Box 11

Instead of:

"museum"” means a place permanently used for tmaggand exhibition of antiquitie
sculpture, models, casts, carvings, paintings, thgsy photographs or films.

try:

"museum” means a place permanently used for theggoand exhibition of objec
illustrating antiquities, science, natural histdahg arts or of educational interest.

The latter is coming close to the dictionary megnin

o

[S

(vii) in writing a stipulative definition for matters of a broad or general kind,
you may find that precision is impossible if yae & cover all the matters

intended. Consider using broad terms or catcipfaihses in the definitio
that pass the responsibility for their interprietatand application to th
court.

Example Box 12

n
e

"charity" means a body of persons, or trustees dfuat, establishedor charitable
purposeonly.

"subsistence” means such subsistence as is redsoimabhe circumstances of th
employment in question, and does not include accodation.

"racial group” means a group of persons definedeligrence to race, colour, national
(including citizenship), or ethnic or national ang.

In each case, the italicised words will be giverameg by the courts, in the eve
of a dispute.

e

nt
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3.6 Pitfalls to look out for

Stipulative definitions can sometimes cause mooblpms than they solve. If you
follow the principles we have just worked with, yslwould avoid them. But it may
be helpful to look a little more closely at the mosmmon errors. These involve
definitions that:

. contain rules of law

. are unnecessary

. State the obvious

. are incomplete

. are inapplicable

. are artificial

. are open-ended.

~No o~ WNPRE

1. Definitions that contain rules of law

A court is entitled to treat a definition as a guid the meaning of words and to
decline to use it as the source of rule. (They mngn conclude that no rule has
been specifically provided.) Place substantivesutesubstantive sections, not in
definitions.

Example Box 13

This following definition (in fact a labelling defition) should not be used to
conferthe power to issue licences on a Council.

"licence" means a licence issued under this Ac Bouncil.

The consequences of making rules through defirdtioan be seen from an
excellent, but tricky, example from Dickersaop( cit, para.7.6.9, given asSelf
Assessment Exercise 3.

Complete Self Assessment Exercise 3. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 3

The following appear in local authority bye-laws.

1.In these bye-laws, "parking space" means a spackrger than 3 metres by|7
metres, for off-street parking of the motor veicl

2. No person may have more thane parking space®n the forecourt of his
premises.

70



Underline the part of the definition that oughthave been in a substantive ru
and, in the space provided, note down why.

e

2. Unnecessary definitions

What is the point of a definition that merely refseahat the dictionary says?
Courts expect definitions to do more than that, #wedefore may try to read into a
definition of this kind something you perhaps dat mtend.

Example Box 14

The following definition is superfluous:

"canine" means a dog or any other animal of tineaspecies.

Similarly, confusion may arise if you repeat a dgibn that is in the
Interpretation Act, exactly as it appears thereworse, differently written when
no difference in meaning intended. Rather use anitieh referring to the
definition in that Act.

On the other hand, it is often sensible to repredsiech a definition in your Bill if
there is a strong reason to focus on the meanwvendvy that Act (for example,
because it is a central or important concept inBike(e.g. "public place" in a
Public Order Act).

3. Definitions that state the obvious
Again, courts are likely to look for a deeper megnfrom such definitions, as
they expect definitions to do more than merelyestehat is plain or self-evident.

Example Box 15

"dog" means any animal of the canine speara$includes a bitch or puppy

The first part of the definition may be neededtsat tdog" will cover other canine
types (e.g. wolf, dingo). But the expanding words highlighted) are obviously
covered by the rest of the definition.

4. Incomplete definitions
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When writing a definition that enlarges or excludesake clear the extent to
which it does that. This is particularly true offidgions that contain a list of
items. A court may be in a dilemma if faced withlist that appears to be
incomplete because it omits items that the coyseets to be mentioned:

0] do they interpret the term to cover a case sp#cified in the definition,
because the term could carry that meaning?

(i)  do they refuse to read the case in becauseribt mentioned, even though
it is not significantly different from those thaite included?

Example Box 16

Consider the following definition:

"cattle"includessheep, horses, buffaloes and camels.

A dictionary meaning of "cattle" is "beasts of pmet and clearly covers cows,
bulls and oxen. But, in this "clarifying" meaningjs difficult to be sure whethe
the omission of "goats" and perhaps "pigs" wasbeedite or accidental. Neither
strictly is a beast of pasture, since they do mate

-

In this context, that the interpretive cargjusdem generisan be useful.

Complete Self Assessment Exercise 4. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 4

Remind yourself about thejusdem generisanon, by looking at the course LED:
605 (Constitutional Perspectives).

In the space provided, show how that canon couldu®ed to improve the
definition inExample Box 16
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By adding a catch-all phrase after a group of dpedases (e.g. "or other
similar..."), you show:

) that a list of cases is not intended to be exhaeisti
(i)  the extent to which unspecified cases mustehevaracteristics in common
with those listed, in order to be included.

Example Box 17

"art gallery" means a place permanently used ferekhibition of paintings, drawings
sculpture, castsr other similar artifacts

"art gallery" means a place permanently used ferekhibition of paintings, drawings
sculpture, castgr other artifacts, whether of a similar nature ot

Complete Self Assessment Exercise 5. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 5

174

Examine the second definition iBxample Box 17 Do you think that the
highlighted words throw doubt on the choice of dieéinition term "art gallery"?
Suggest an alternative defined term to overcomelbiEction.

5. Inapplicable definitions
Two particular cases cause problems:

(@) a definition provided for a term that is usemvhere in the legislation.
Don't forget to remove definitions when you remaveaeplace the defined
terms that they were designed to support.

(b)  the definition is not intended to have effattevery instance in which the
term is used. Although the definition appliesiless the context otherwise
requires’, whenthe context requires a different meaning may nofags
be obvious. Users then have this dilemma:
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(1) is the definition meaning intended to be repld by another that the
defined term can bear? or

(i)  should the definition meaning be applied eWeough it may have to
be strained?

Example Box 18

A definition of the word "marry" as "contract a mage" would not be acceptable
in this case:

A person, beingnarried commits bigamy who, during the lifetime of thegmn's
spousemarriesanother.

The second reference must be to a purported marreega bigamous marriage) is

void.

Use a term that has been defined only in the séefieed. If another meaning is
required at some point in the Bill:

0] choose a different word for that case; or
(i)  give an express indication that, in this insta, the term carries a different
meaning, e.g. by providing a further definitiom&ined to this context.

6. Artificial definitions

The definedterm (which the user comes across most often) shouldsegon
something of the sense in which it is used, iflpassible. Otherwise the rules in
which it is used may have no immediate meaningh&reader. Don't introduce
into adefinitionwholly unexpected elements that are inconsistetit thie defined
term. Your definitions should make it easier to leggslation. They should help,
not obstruct, understanding.

Example Box 19

Here is a striking example from a Carriage of NaclMaterial Act of artificial
definitions that not only get in the way of undarsting, but are likely to irritat
readers.

[1%)

Interpretation.

2.1n this Act,
"relevant carriage”, in relation to nuclear materimeans carriage on behalf of| a

relevant operatar
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"relevant country" means a country for the timenigebound by aelevant internationa
agreement

"relevant installation” means an installation toiebharelevant international agreement
applies;

"relevant international agreement” means an intemnal agreement with respect [to
third- party liability in the field of nuclear ergy to which Utopia is a party;

"relevant operator" means a person who, for theogees of arelevant internationa
agreementis the operator of gelevant installation

Application.

3.-(1) This Act applies in the case of nuclear materialcivh

(a) is in the course of carriage on behalf oélavant operataror

(b) is in the course of carriage to such an opegatelevant installation with the
agreement of that operator, from a place outsidedllevant countriesor

(c) having been on such an operatoglevant installationor in the course of a carriage
on behalf of such an operator, has not subsequbady on anyelevant installationor
in the course of anyelevant carriageor (except in the course @élevant carriage
within the territorial limits of a country which rsot arelevant country

Even so, the drafter has still used "such an operdtree times, instead of the
relevant definition term!

7. Open-ended definitions

Definitions are of limited value if they give sdtle guidance as to meaning that
they themselves need to be interpreted. This merddgtitutes one uncertainty for
another.

Example Box 20

The following definition gives no guidance at all & the matters likely to be
covered by it.

"art gallery" means any place used for the extuhitf objects of artistic distinction.

You have already seen a clearer versioBxample Box 17

4.0 CONCLUSION

Referential definitions make it difficult for readeto ascertain the precise
meaning of the text using the defined term, as thayt find the actual definition

in other legislation. So use them only when a @eébe link with that other

legislation is necessary. Your definitions shouldkm it easier to use legislation.
They should help, not obstruct understanding.

75



5.0 SUMMARY

In this unit, you have learnt how to compose lalgeiand stipulative definitions.
You should now be able to:

0] Draft labeling definitions;

(i)  Compose stipulative definitions.

6.0 TUTOR MARKED ASSIGNMENT
1. Note down why, on the principles you have just baamking with, the
composite expression "means and includes" is @vbaled.

2. Why is ‘highway obstructioh an unsatisfactory defined term for the
following definition? Suggest a better alternative

"highway obstructiohmeans a motor vehicle that has been abandoned and
Is interfering with the free flow of traffic ontaghway.

7.0 REFERENCES/FURTHER READINGS

Dickerson R. (1986The Fundamentals of Legal Drafting2™ ed.) Boston: Little,
Brown & Co.

Soetan, Olusiji A. (1997lements of Legal Draftind.agos: Dredew Publishers.

Thornton, G.C. (1996)egislative Draftingd™ ed., London: Butterworths.

Answer to Self Assessment Exercise 1

With the definition in clause 2, the sections conddd:

2.In this Act, 'licenceé means a second-hand dealer's licence issued under
section 5.

3. No person shall carry on the business of a secand-Healer unless that
person is the holder ofli@ence

4. An application for dicenceshall be made in the prescribed form to the
licensing authority.

D

5. The licensing authority may issue a second-hantedgdicence, on th
payment of the prescribed fee.
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6. A person aggrieved by the refusal of the licensanghority to issue «
licencemay appeal to the Minister.

This saves 22 words. A substitution is not appedpriin clause 5, as this,

conferring the function of issuing licences on #ughority, contains the provisions

on which the definition depends.

Answer to Self Assessment Exercise 2

Definitions were used, in relation to the followiteyms for these reasons:
1. Torestrict, or particularise, the normal meaning of the técoin".

2. To clarify the application of a potentially ambiguous terntvito specific case
involving persons who are not natural mothers.

55

in

|92}

3. To allow a shorter expression l@bel) to be substituted for the precise, but

lengthy, legal expression.

4. To enlarge the normal meaning of the term "personal injury"itclude
connected matters not otherwise within it.

5. To incorporatelfy referencka meaning already established by law, and thy
link the two statutes.

6. To provide acomprehensiveneaning to a term that could otherwise haw
variety of meanings.

7. To excludecases that otherwise are likely to fall within fiteral meaning of
the term "motor vehicle" (i.e. a vehicle drivendynotor).

Answer to Self Assessment Exercise 3

The term "parking space" means a spacelarger than 3 metres by 7 metrésr
off-street parking of a motor vehicle.

The highlighted words are intendedfto the maximum dimensiomd a parking
space. Appearing as part of a definition, they htvde construed as mere
descriptiveof the kinds of spaces that are the subject ofule

IS to

e a
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When applied to the section, their effect is tonpiempersons to have as many
parking spaces as they like, so long as they aexarss of the size described! But
they may only have onaf the kind described

By contrast, what is intended is that no one shbakk more than one space, and

that the space must not exceed these maximum diomsnsThat calls for a
substantive rule to that effect, which cannot d@eaed by a definition.

Answer to Self Assessment Exercise 4

1. If other animals, except goats and pigs, arddoincluded, the following
definition will help:

"cattle"includessheep, horses, buffaloes and caraels other similar beast of
pasture

2. If the original list is to be exhaustive, it wdube better to provide ja
comprehensivdefinition:

"cattle" meanscows, bulls, oxen, buffaloes, camels and sheep.

Answer to Self Assessment Exercise 5

The highlighted phrase suggests that a place isadangallery" if any kind of

artifact is exhibited there. So, a place where wear postage stamps or toys jare

exhibited becomes an art gallery under this dédinitThis is contrary to standard
usage.

A better term might be: "museum"” or "exposition".

"expositiofi means a place permanently used for the exhibdfany kind of artifact.
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UNIT 3 THE SYNTAX OF DEFINITIONS & DRAFTING
INTERPRETATION PROVISIONS

CONTENTS

1.0 Introduction
2.0  Obijectives
3.0 Main Content
3.1  Grammatical considerations you should bearimdm
3.2 When to use an interpretation provision
3.3 How a clause containing interpretation prowisishould be drafted
3.4  Hints and checks
3.4.1 Practical hints you should bear in mind
3.4.2 Final checks you should make
4.0 Conclusion
5.0 Summary
6.0 Tutor Marked Assignment (TMA)
7.0 References/Further Readings

1.0 INTRODUCTION

Although definitions are largely guides to the magnof words in legislative
sentences in which the definition term is usedy tmeist still be written with an
eye to their grammatical relationship to those esecgs.

2.0 OBJECTIVES
By the end of this unit, you should be able to:

(1 Explain the syntax of definitions;
(i)  Draft interpretation provisions.

3.0 MAIN CONTENT

3.1 Grammatical considerations you should bear in md
Keep five features particularly in mind:

1. Definitions are to be read into sentences.

2. Words in a definition must not be duplicateddayrds in the sentence.
3. The definition must be grammatically consist&ith the defined term.

4. Definitions apply, with the necessary modificas, to the other
grammatical forms of the defined term.

5. Typically, definitions should be expressed he form of a verb or a
noun.
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1. Definitions are to be read into sentences

Users have to read definitions together with thgslative sentences in which the
defined term is used. Prepare them with that irdmiinis good practice to read the
sentences, substituting your draft definition ftwe tdefined term, to test its
suitability.

If a definition does not fit, it may need changing.

Of course, if you include an unsatisfactory deiffomt the courts have to do their
best to make it fit, even if the syntax is defeetiWe should try to prevent this.

Complete Self Assessment Exercise 1. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 1

Look again at the definition ohighway obstructiohas set out iTMA No. 2 of
the last unit. Read it into the following sentence.

A local government council shall take such actam in the circumstances, |is
necessary to ensure thathighway obstructions not interfering with the free flow g

traffic on a highway.

—

Although its purpose is clear enough, technicdily definition is defective. Note
down how this might be put right.

2. Words in a definition must not be duplicated bywords in the sentence

In drafting a substantive provision, use the defiterm, and do not include words
already part of the definition. Otherwise, you Hag same thing twice. It is easy to
overlook this when trying to bring out the essdst@ the rule in the sentence. If
you feel it necessary to include the words in thie to help the definition to be
understood, this is an indication that you shouNe ¢he definition more thought.

Example Box 1
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In the following sentence, substitute, for the tefinighway obstruction”, the

original definition of that term given iTMA 2 of the last unit. You should
readily see this defect.

A highway authority shall, as soon as practicatdejove a highway obstructig
that is interfering with the free flow of traffim@ highway

The rule is clear, but the highlighted phraserisay part of the definition.

3. The definition must be grammatically consistentvith the definition term

The same part of speech must be used for the tiefiras is used in the defined

term (e.g. noun matched by noun, verb by verb,ctiglige by adjective, singular b
singular, plural by plural). The examples HExample Box 32 show the
conventions in operation.

Example Box 2

y

Verb:

"sell" means sell, offer for sale, expose for saévertise for sale or have
possession for sale.

Singular noun (which is the typical form):
"animal" means a dog, cat or pony.
Plural or a collective noun:

"livestock” includes horses, cattle, sheep andgydmut does not include buffalo
or camels.

Where, as in these examples, the definition costagveral items, the last tw
items should be joined:

- by "or", after 'mean$ and 'does not include
- by "and' or "but’, after 'includes.

in

11
(2]

VO

Complete Self Assessment Exercise 2. Compare yourngwer with that
provided at the end of this unit.

81



Self Assessment Exercise 2

Note down, in the spaces provided, the grammatileat in each of thes
examples (from trainee drafters).

D

1."sell" includes invitation to treat.

2. "domesticated animal” means horse, sheep, cattat; but does not include cats|or
dogs.

3."signature" includes applying a mark or a chop.

4, Definitions apply, with the necessary modificatins, to the other
grammatical forms of the definition term

Definitions are given in one part of speech onlyg(eas a verb or a noun).

Literalist judges in the past were disinclined teegequivalent meanings to other

grammatical forms of that part. Drafters have cetad this in two ways:

) by adding appropriate words to the definition;

Example Box 3

"absent without leave" means absent from any halspiid liable to be returned there
under this Parand kindred expressions are to be construed acoghi

(i)  under general authority conferred by the Interpiataegislation to extend
the definition to grammatical variants of the defi term.

The effect of these devices is to allow you to inssubstantive provisions:
0] all other variations to the part of speech inieh the definition is expressed

(e.g. in relation to a verb definition ("sell")|l ather verb forms, past,
present or participle ("has sold", "sells" or lisgy").
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(i)  other parts of speech derived from the samedw@.g. a noun ("sale";

"seller").
But check this effect as it may not work the way yatend in every context.

Example Box 4

The following definition:

"sell" includes agree to sell,

may not be suitable in respect of a rule that regua record to be kept of "sales
in a "sales-book", if that is to be a record ohsactions in which the property n

the item has been transferred (i.e. "sold" in &riced sense).

5. Typically, definitions should be in the form ofa verb or a noun

As we have just seen, other parts of speech defivad nouns and verbs are

given their equivalent meaning. These include anjaic forms of the term.
However, a definition in the form of an adjectivamacause difficulties in drafting.
For an adjective cannot stand alone. It must alvisey$inked with another term,
which it modifies. So, in order to understand, amdeed to write, an adjectival

definition, you must take account of the other ®mith which it will be linked.

Example Box 5

The following might be a definition of the term 'tdalential”, which is to be use
to modify various kinds of materials (e.g. documeninformation), listed in th¢
legislation:

"confidential" means entrusted to, and held inficiemce by, a person.

But this gives no indication of the matters withigfhthe definition is to be linke
and little guidance as to how they are to be linkgds is not the only difficulty
see furtherSelf AssessmenExercise 3

3%

Complete Self Assessment Exercise 3. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 3

83



The following adjectival definition does not worlorcectly when used in the
section that follows. In the space provided, nate/m why.

"confidential means held in confidence by a person to whonmthatter has beern
entrusted.

12. A person who is in possessionanfidentialmatter commits an offence if he or she
communicates that material to another person wimoti@ person entitled to receive that
matter under this Act.

There are several ways in which you can write thndion in order to link with
the term that it modifies:

(a) Define an adjective and noun together
Make a definition for a defined term that includesth an adjective and a noun.
This is particularly appropriate where the noun:

() is always modified by that adjective; and
(i) is theonly noun to be modified by that adjective.

Example Box 6

"charitable institution” means a charity, or antimsion, other than a charity, that |is
established for charitable, benevolent or philesyift purposes.

(b)  Define both the noun and the noun as modified
Provide two definitions, one for the noun aloned dhe other for the noun as
modified. For the second, use the same defined baitrwith a suitable adjective.

Example Box 7

"marriage" means a marriage contracted in accosdasitt the Marriage Act;

"voidable marriage" means marriage that may be declared void by a court, at the
instance of one of the parties, on any of the igdsiset out in this Part.
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(c) Use arelational definition

You can define an adjective "in relation to" thaindhat it is intended to modify.

This is particularly useful, where the same adyects to be used with a series
such nouns.

Example Box 8

of

Taking the case iBelf Assessment Exercise Box 3

"confidential",in relation to a document or mattameans that the document or matter is

held in confidence by the person to whom it wasusted.

You can also use a relational definition in comborawith a noun and adjective

jointly defined (as in{a) above.

Example Box 9

"confidential document” or "confidential matteii, relation to a person in possession
a document or mattemeans that the document or matter has been tedrts
and is heldn confidence by, that person.

of

This definition has effect wherever the draft refes a person in possession of a

confidential document or confidential matter, baty in those cases.

3.2 When to use interpretation provision

As we have seen earlier, interpretation provisialiey explanations to be set out

in the form found in substantive rules when itrgracticable or cumbersome

to

use a definition. They can perform all the funcsiofor which stipulative

definitions are used.

Example Box 10illustrates formulae that may be used to achieeestime result
as stipulative definitions.

Example Box 10

S

comprehensive provision:

1. For the purposes of this Act, a building issaeldl building if it is for the time
being included in a list complied or approved bg Minister under section 1 ¢
the Heritage Protection Act 1990.

A} %4

nf
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restricting provision:
2. For the purposes of this Part, a road is tceganded as affected by works if the
effect of the works is to prevent or restrict ascksthe road.

clarifying provision:
3. References in this Act to quotation on a stooghange in Nigeria are to be
construed as references to listing in the Offidigdt of the Nigerian Stock
Exchange.

enlarging provision:
4. For the purposes of this Act, a person empldyed company that is a wholly
owned subsidiary of any company or other body noeetd in any provision o
this Act is to be regarded as employed by that @mmwr body.

—

excluding provision:
5. For the purposes of this Act, a mechanicallypphed vehicle used for cutting
grass and controlled by a pedestrian is not todasdd as a motor vehicle.

referential provision:
6. References in this Act to a married woman livimigh her husband are to be
construed in accordance with section 282 of thee$ahct.

3.3 How a clause containing interpretation provisias should be
drafted

The clause must show clearly that the provisioestlagre to guide users as to the

way expressions are used in the Act. There arecomamon forms:

() an explanation of what a reference in the Act tg. @ stated item or
activity, means or includes;

(i) a statement that a person, item or activity to be read", or "is to be
treated", or "is to be taken to be" as the exglanagjoes on to state.

These clauses often create a legal fiction; thepire that one case must be
equated with another for legal purposes, even thouyg fact, they do not fall
within the same meaning. Avoid archaic words sushde@emed" when providing
an explanation of how an expression is to be tieaftbe words suggested in the
nextExample Boxbring this out more clearly.

Example Box 11
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(2) In this Act, a reference to the use or operatiom afiotor vehicle includes |a
reference to the maintenance of the vehicle.

(3) For the purposes of this Act, a perdsno be regarded athe owner of 3
motor vehicle if:

(a) the venhicle is registered in that person’'sejam

(b) where the vehicle is not registered, that @ers entitled to its immediate

possession;

(c) where a trader's plate is attached to theclehihe plate has been issued to

that person.

Don't use provisions of this kind to create substenrules of law. These
provisions explain how expressions used in the aketto be construed; they are
not places to look for rules of law.

3.4 Hints and checks

3.4.1 Practical hints you should bear in mind

1. Don't start the drafting of a Bill by devisint the definitions before working
on the substantive provisions. Definitions shoudthe main, evolve as the text
develops.

2. Keep a separate sheet of paper upon which esuitable places for definitions
and your ideas for their contents, as you compuosaubstantive rules.

3. Keep a note of the places in your draft in whdefined terms are used, as, for
example, by underlining them or putting thenCAPITAL LETTERS . This will
help you find them again, when you are checking yaft.

4. Test whether your definitions work by readingerth into the text of the
substantive provisions in place of the defined term

5. In each place where a defined term is used kctiet the definition produces
the desired effect and fits grammatically.

3.4.2 Final checks you should make

1. Remember that the final version of a definitnay not be that with which you
started. So, make sure that your final versioruitable foreverycase in which
you intend to use the defined term.

2. Make sure that you have not created a definfitora term that is not used in
the draft.
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3. Check that the statute does not use a defimetditeany other sense than that
prescribed by the definition.

4. Check that your defined terms and the defingidhemselves do not use
artificial expressions that can confuse rather thesist the reader.

5. Make sure that you have not overloaded yourt dvith complex definitions.
Keep in mind that users are often not conversatt ail the ways in which
definitions are used.

6. Check that your definitions are listed in alpbiborder.

4.0 CONCLUSION

When drafting a substantive provision, use thengefiterm, do not include words
already part of the definition. Do not start dnmadtia Bill by devising all the
definitions before working on the substantive psawns. Definitions should
evolve as the text develops.

5.0 SUMMARY

In this unit, you have learnt the syntax of defons and how to draft
interpretation provisions. You should now be abte grovide appropriate
definitions and other interpretation provisions &aBill.

6.0 TUTOR MARKED ASSIGNMENT
Read the following interpretation provisions. Whg gou think they may have
been used in preference to conventional definilons

1. A reference in this section to sailing a ship inles a reference to taking off or
landing a sea-plane or flying a hovercratft.

2. For the purposes of this Act, a document or mattéine possession of a person
is to be treated as a confidential document oridential matter if it has been
entrusted to, and is held in confidence by, thasqe

3. Public Officers (Disciplinary Proceedings) Act
For the purposes of this Act, serious misconducbigluct that, if proved:

(a) constitutes a criminal offence punishable bgrisonment; or

(b) constitutes a threat to the security of theuRdp; or

(c) renders the officer charged liable to dismidsain the public service under
Part Il.

7.0 REFERENCES/FURTHER READINGS
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Answer to Self Assessment Exercise 1

If the obstruction is defined as a vehicle tisatausingnterference, an obstructian
must always have that feature. It is impossibleifarot to interfere with traffic,
yet the sentence refers to the case where an otistrus not interfering with the|
traffic flow!

If you read the sentence aloud with the words efdé&finition in place of the term
that contradiction is evident.

The problem is compounded when the council comeske action. From that
moment, the obstruction no longer fulfills the défon since it no longer
interferes with traffic. It would not meet the r@guments of a subsequent sectjon
that says what is to happen to the highway obstnueffter it has been moved.

A better definition might be:

"[highway obstruction]" means a motor vehicle thais been abandoned in a manner
that it is likely to interfere with the free flowf traffic on a highway.

Interference here becomes part of the descriptiaquality of the vehicle at the
time it is abandoned, not a distinct, and contigugharacteristic.

Alternatively, the substantive rule could be retent

A local government council shall take such actam in the circumstances, |is
necessary to ensure that a highway obstrucsioemoved so as to perntiite free flow of

traffic on a highway.

Answer to Self Assessment Exercise 2

1. A verb is used in the defined term; the defomtuses a noun.

2. The defined term is in the singular; the defomtuses "cattle, and "cats pr
dogs", which are plural forms.
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3. The defined term, "signature, is a noun: thenitefn uses a participle (i.e.
verb adjective).

a

Answer to Self Assessment Exercise 3

If the definition is substituted for the term, theract reads:

A person who is in possession of any matter heldonfidence bya personto
whom the matter has been entrusted ........

It is not as clear as it should be thatpersofi in both cases refers to the sa
person. It could be construed aswb different personwere contemplated.

What the rule intends, but does not quite say is:

A person who is in possession of any matter thatbieen entrusted to, and is h
in confidence bythatperson .....

me

eld
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MODULE 3 WHEN TO USE PURPOSE CLAUSES &
APPLICATION PROVISIONS

Unit 1 Purpose Clauses

Unit 2 Application Clauses

Unit 3 Temporal Application

Unit 4 Provisions binding the State
Unit 5 Extra-territorial extension

UNIT 1 HOW TO COMPOSE LEGISLATIVE SENTENCES
CONTENTS

1.0 Introduction

2.0  Obijectives

3.0 Main Content
3.1 Whatis a purpose (or object) clause?
3.2  What purposes does a purpose clause serve?
3.3  Why drafters do not use them often
3.4  When a purpose clause can be used more pigfitab
3.5 How a purpose clause should be drafted

4.0 Conclusion

5.0 Summary

6.0  Tutor Marked Assignment (TMA)

7.0 References/Further Readings

1.0 INTRODUCTION

This unit deals with a type of preliminary provisithat is not yet widely used in
most jurisdictions (including Nigeria). Howevergthialue of a purpose or objects
clause is increasingly recognised. This unit exglavhen these may contribute to
a better understanding of the aims of legislatiot laow they may be used.

This unit is designed to enable you to:

0] Find out local practice on this matter;

(i)  Examine and put into practice the techniquarsproducing sound and well
drafted purpose clause.

2.0 OBJECTIVES
By the end of this unit, you should be able to:

0] Provide a purpose clause when one is required.
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Your aim in this unit is to find out whether purpadauses are or might be used in
Nigeria and to compare any local practice with dggwments elsewhere. As the
topic may be unfamiliar, make sure that you fullydarstand how these clauses
differ from other provisions that give an indicatiof what a bill is about (e.g.
long titles and preambles) and when they may lgadfcular value.

3.0 MAIN CONTENT

3.1 Whatis a purpose (or objects) clause?

A purpose, or objects clause is appropriate omafBill. For it is used to state the
policy objectives of the Act andll subsidiary legislation made under it. In most
jurisdictions, these clauses are still rarely ugeat, all. Recently, their inclusion is
becoming more common; indeed, in Australia, theyrayw a standard feature of
Acts of any substance.

Example Box 1

The objects of this Act are:
(a) to eliminate, as far as possible, discrimoratagainst persons on
grounds of physical or mental disability, in theeas of work,
accommodation, education, and the provision ofdgpdacilities ang
services;

(b) to promote equality of opportunity betweengosis with, and persons
without, a physical or mental disability;
(c) to improve access and facilities for persoiits & physical disability in
respect of public places and places of publicréaitenent.

A purpose clause can be used:

() to apply to the whole Act and so to set out tigectives of the entire
legislation;

(i)  attached to each or some of its individualtBato state the aims of that part
of the legislative scheme;

(i) as a preliminary subsection of a particulalbyng and complicated section
to indicate the objectives for which the secti®mo be used.

3.2 What purposes does a purpose clause serve?
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As we can see frontxample Box 1 a purpose clause performs a different
function from both the long title and the preambleis principally to make
explicit thepolicy objectiveghat the Bill, when implemented, is intended tagri
about (rather than indicating the legal meansetsus produce those results (as a
long title), or explaining the mischief to be rereetiand the origins of the Act (as
a preamble)). It performs a number of functionthis respect:

(@) As context indicator

As Example Box lalso shows, a major value is in giving the readeinanediate
overall picture of what the Bill sets out to acl@eWHaving read it, users should
find it easier to master the details of the sulistarrules, since they have the
context in mind when they come to read those rfesi will know from your
own experience that we understand points that ther making more readily if
we start with a clear view of the overall issues.

(b)  As an aid to interpretation

The clause also provides authoritative guidancéheregislative policy to which
the Judges may be expected to have regard whemprigtiag the Act, instead of
having to work it out from their reading of the stdntive rules. For example, it
can be used to indicate an objective to codify lhve on a particular subject,
which discourages the courts from looking outsiieAct to previous case-law.

Since these sections are enacted explicitly tee gt policy behind the Act, in

principle, they should command greater respect graambles or long titles. But

they are unlikely to be treated by the courts #seeiconclusive or comprehensive
(however hard a drafter may try to make them that}.as a legislated aid when a
provision is claimed to be obscure or ambiguousy ttan assist the courts by:

0] establishing the statutory context;
(i)  confirming that particular provisions can beedted as clear and
unambiguous since they carry forward the statdidypobjectives.

3.3 Why drafters do not use them often
Many drafters have reservations about the valubaxe clauses. Their reasons are
worth bearing in mind.

0] they can cause problems when considered acomemittee stage in the
Legislative Houses, as they focus discussion againissues which
Government likes to have concluded by the votthatend of the Second
Reading;
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(i) as typically they are agreed to early in thegislative process (being
preliminary provisions), they may not state thdigyoaccurately if major
amendments are subsequently made to the substantivisions;

(i) they are considered to be unnecessary, and maen be counter-
productive, since the policy is implicit, and da@ deduced, from the way
the substantive rules are drafted,

(iv) they are no substitute for properly structutegislation which gives actual
effect to the policy:

(v) if a legislative plan has been properly worlad, the policy will be fully
implemented by the legislation, and a statememgality adds nothing of
use;

(vi) if the plan has not been carefully worked otle courts are unlikely to
remedy defects by resorting to a purpose cause,;

(vii) it is not easy to draft them so as to provalsufficiently full statement of
objects that enables courts to reach satisfactorgwers on difficult
marginal cases of interpretation;

(viii) if the Act is amended by subsequent legislat the amendments must be
consistent with the purpose clause, unless that i appropriately
amended;

(ix) they may be no more than a manifesto of elytipslitical objectives, quite
unsuited to inclusion in a legislative instrumebickerson Fundamentals
of Legal Drafting, para.13.5) suggests that:

most general purpose clauses wind up as pioustatgams of little
practical value, because what little informatibay contain is usually
inferable from the working text.

(x) if written in very broad, loose or too genesali terms, they can be a
positive disadvantage, by leading the reader dawrspeculative or
unhelpful track.

These criticisms suggest that we should take chomtahow we use purposes
clauses, rather than that we should not use thexih at

Self Assessment Exercise 1
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Read through these criticisms again. In each case,yourself what steps you
might take to meet the points made.

3.4 When a purpose clause can be used most profitgb

Their real value lies in the help they can givedaders in construing (that is, in
understanding) the legislation. This is particylaHe case for complex or wide-
ranging legislation, or Bills that make innovatariyganges or will be difficult to
work with. There is less value in using them fa following:

(1 Bills with narrow or obvious aims that can bade evident in the long title
or even by the short title;

(i)  Bills that are short (where the policy can ibabe seen from a reading of
the substantive provisions);

(i) amending Bills (especially where the principAct contains a purpose
clause), unless to indicate major policy chanbasit is making to the Act;

(iv) Bills that make a large number of unconneatbdnges in the law (since
there is no unifying policy).

They gain in value the more specific they are, esithey then become more useful
as an aid to interpretation. For that reason, taae particular value:

0] at the beginning of those individual Parts oBifl that deal with matters
central to the legislative scheme,;

(i) at the beginning of individual sections that aretipalarly long or
complicated.

3.5 How a purpose clause should be drafted

Drafting any legislation calls for a thorough urstanding of the policy
objectives. They are vital to the planning of th#, Bind provide a unifying factor
in making decisions about which provisions shoutdgoouped with which. (We
looked at this in detail ihED: 609 (How might we design a legislative plagn3o
if the analysis and planning have been done thdngugou should be well placed
to articulate those objectives whether for the \wh&tt or for a Part.

In drafting a purpose clause:

0] state the objectives in precise and concismgerusing the same kinds of
expressions you use elsewhere in the Bill;
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(i)  express the individual purposes in terms ofawis to be achieved, that is,
theresultsthat are intended, rather than the means of acigdiiem;

(i)  cover the essentials of all the principal etiives of the Bill;

(iv) focus each purpose on a precise objectivéhabcollectively the objectives
cover the required ground,;

(v) don't try to deal with several different aints a single, very generalised
proposition;

(vi) if there is more than one purpose (as thereallys will be), set out each of
them in a separate lettered paragraph;

(vii) avoid grandiose claims or absurd statemefth@® obvious which have no
place in a statute.

The language of a purpose clause must be apprepoia legal document that has
to be applied and interpreted. Don’t use the kihdlause illustrated ifcxample
Box 2

Example Box 2

Purposes of this Act.
2.-(1) Methylated spirit is a dangerous poison, yet sooadigh people still drink
it.
(2) The purpose of this Act is to prohibit the drinkiofythis poison, and for that
purpose to strictly control its importation, sglessession and use.

Subsection (1) is unsuited to legislation; subsac(R) says no more than what is

contained in a typical long title.

If the purpose clause would be too long and detaflevery aspect of policy were
to be itemised, concentrate on the major objecawvesbegin with, e.g.:

The principal purposes [objects] of this Act aveipclude]:

This leaves ancillary or incidental purposes tanberred.
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You can express the purpose either by using a (@gn"the elimination of ") or a
verb (e.g. "to eliminate"). Compare the exampleExample Box 1 with the
different form inExample Box 3.

Example Box 3

The objects of this Act are:
(a) the elimination, as far as possible, of disanation against persons on
grounds of physical or mental disability, in theeas of work,
accommodation, education, and the provision ofdgpdacilities ang
services;
(b) the promotion of equality of opportunity beewmepersons with, and
persons without, a physical or mental disability;
(c) the improvement of access and facilities ferspns with a physica
disability in respect of public places and plackpublic entertainment.

Attaching purposes to Parts, or individual sectionay be particularly effective.
In Dickerson's words, such an approach can "foqusspecific uncertainties".
Further, as the Renton Committdeeport on the Preparation of Legislation,
para.11.8) recommended:

statements of purpose should be used when theyeamost convenient method
of delimiting, or otherwise clarifying, the scoaed effect of legislation.

Example Box 4

25. Every local authority, in performing its functiomsder this Part, shall have
due regard to the principal purposes of this A ts to say -
(a) the elimination of unlawful racial discriminat; and
(b) the promotion of equality of opportunity, agdod relations, between persgns
of different racial groups.

Check your first version of a clause at the conolusf the drafting of the Bill, to
ensure that the purposes cover all the matter cwutan the substantive rules. As
the Bill passes through the Legislature, moniterdmendments, so that the clause
itself can be amended if major changes are matlesifegislative scheme.

Self Assessment Exercise 2

Write down an example of a purpose clause froncaneStatute in Nigeria.
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4.0 CONCLUSION

A purpose clause is only appropriate for a Billpdrforms a different function

from both the long title and the preamble. It ignpipally to make explicit the

policy objectives that the Bill when implementesl,imtended to bring about. So
the language of a purpose clause must be apprepoiat legal document.

5.0 SUMMARY

The discussion in this unit should have shown thiemtial usefulness of purpose
clauses and should have provided an opportunitydarto discover the extent to
which they are used in Nigeria. In consequenc#heafoccasion arises for using
this device either of an entire instrument or fopat of it, you should be in a
position to know how the drafting might be appraesthYou should now be able
to provide a purpose clause when one is required.

6.0 TUTOR MARKED ASSIGNMENT
Explain the criticisms of purpose clauses.

7.0 REFERENCES/FURTHER READINGS
Dickerson R. (1986)The Fundamentals of Legal Drafting2 ed.) Boston:
Little, Brown & Co.

Renton Committee, (197%eport on the Preparation of Legislati@mnd 6053
London: HMSO
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UNIT 2 APPLICATION CLAUSES
CONTENTS

1.0 Introduction

2.0  Obijectives

3.0 Main Content
3.1 What assumptions underlie the application gislation?
3.2  When should an application clause be used?
3.3 When application provisions are most commosku
3.4  How an application clause should be drafted
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7.0 References/Further Readings

1.0 INTRODUCTION

In this unit we look at general features of apgiaaclauses. Drafting application
provisions on three important specific matters ymions to bind the State, extra-
territorial application and temporal applicatios)considered in more detall in the
following units. These three particular topics atee subject of important
interpretation presumptions about the applicatibriegislation, with which you
must be familiar.

2.0 OBJECTIVES
By the end of this Unit, you should be able to:

() Determine when an application provision is resd
(i)  Draft application clauses.

3.0 MAIN CONTENT

3.1 What assumptions underlie the application of @slation?

The Constitution generally confirms that the Leafiste has full competence to
make law for the "peace, order and good governmehthe jurisdiction over
which it has authority. This recognises a princigi@red by all countries that the
territorial Parliament and Government are the odmat have the responsibility
for regulating the territory's inhabitants and affaThis doctrine has resulted in a
number of interpretative presumptions about thdiegon of written law (which
we considered ihED: 605 (How do we work under interpretation rulgy?
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These legislative presumptions typically state ,thimtiess there is a contrary
indication(e.g. by an application provision), statute law|egspto:

(1 all natural persons within the territorial litaj including those who do not
hold its citizenship;

(i)  all artificial persons created in that terrgcaccording to its law;

(i) all acts and omissions, and activities, thate place (in whole or part) in
that jurisdiction after the statute comes intacé&r

but does not apply to facts that are already pastwit came into force.

Other laws containgeneral exceptions or qualifications to some of these
presumptions. It is presumed, in the absence gfeaifsc application provision,
that the cases covered by these exceptions andicptadns and occurring in the
jurisdiction apply. These arise where the genenal |

0] confers privileges as to the application of they to specified classes of
persons (e.g. diplomats and others who enjoy iniesn under
international law);

(i)  imposes disabilities on specified classes efspns (e.g. aliens who are
denied certain benefits; the mentally ill, thealwvent, minors and, in some
countries, married women).

3.2 When should an application clause be used?

If these presumptions and legal exceptions adelyuaimver your purposes,
specific application provisions are unnecessary.tBey are called for where such
matters need to be modified to meet your requirésn@ng. the Bill concerns only
a section of the population, or is to apply outside territorial limits or is to
extend to the mentally ill).

Even then, you may find it more satisfactory tovide for the application of a
legislative scheme by different means. You may lbe & draft the substantive
rules in a way that makes their limited applicatidear. Indeed, our standard
method of drafting is to impose rights or dutiespamticular classes in particular
circumstances, which effectively limits the legigla to those cases.

Example Box 1
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1. A Bill that deals with the powers of police affrs need not state that it applies
to police officers; the rules themselves will bepessed as conferring the powers
on them.

2. Similarly, rules in a Bill to control dealing @l types of second-hand goods
will refer throughout to goods of that descriptidinere is no need for the Bill to
be appliedas such to those goods. If the nature of thosegymodnclear, the terr
can be clarified by a definition or interpretatipiovision.

>

There is no need to provide an application clatitieei rules themselves leave no
doubt as to the persons, behaviour or cases twaths their ambit. On the other
hand, an application clause is valuable, often sesng for the following. To:

(1 clarify the scope of the Bill if it is not full apparent from the contents or
might be seen to be ambiguous in this respect;

(i)  stipulate limits to the operation of all, orspecified part, of the substantive
rules in the Bill;

(i)  exempt cases from, or to extend, its presumekerage;

By so doing, an application clause gives promindocthese features in the Bill
itself.

Complete Self Assessment Exercise 1. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 1

1. Draft a clause limiting the operation of a Bdlyour capital city.

2. Draft a clause excluding police officers who éavrank below that of Inspector
from a Part of a Bill.
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One of the main uses of these clauses is to stpthat the general body of rules
in the Bill is to operate in a specific context Ifoor in addition to what would be

presumed). Similarly, they can be particularly efifee to explain the coverage of
a group of provisions, say, in a Part. In that cabey should be placed
prominently at the beginning of the Part, most @ffely as the first section or

immediately after any purpose clause.

If the application of an individual rule needs exption, it is usually possible to
draft the rule in such a way as to make that aledrout specifically applying it to
a particular case. On the other hand, an applicadrovision is sometimes useful
to break a long and detailed set of requiremenéssaction into more manageable
components.

Example Box 2

(1) This section applies where a tenant assigns prerhild by him under a tenancy.

This sets the context for subsection (2) to dedh whe case where the tenant
assigns the whole of the premises, and subse®jowith cases where the tenant
assigns part only of the premises.

Application clauses are equally useful in Bills asabsidiary legislation. The
Interpretation Act (See section 12(1) of the Intetation Act) typically authorises
subsidiary instruments to be made for more restlictircumstances than those
covered by the parent Act or differently for diéat classes of the cases to which
the parent Act applies. Bills may contain delegaieders similarly expressed. In
these cases, an application clause in the subgidisirument is a sensible way of
giving effect to those powers.

3.3  When application provisions are most commonlysed
Application clauses are most frequently used to:

(@) extend or restrict the persons or things adfict
(b)  settle the geographic operation of the legtat
(c) restrict an activity in specified circumstances
(d) add a time factor.
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(@) Application to persons or things

Legislation is presumed to apply to all persons alhdhings in the jurisdiction
(but not elsewhere) who satisfy the descriptiorth@ substantive rules. So, if a
class in the jurisdiction is to be excluded or atass outside it is to be included,
the legislation should say so expressly. (The maté extraterritorial legislation
affecting those outside the jurisdiction and of laggpion to Government are
looked at in more detail in the following units.)

One valuable use is in legislation that makes nelesrfor an existing class of
cases. It is often necessary to designate whichoabe thefirst cases to which
new rules must be applied.

Complete Self Assessment Exercise 2. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 2

Note down why you think that the following matterasv dealt with in an
application clause.

Companies (Audit) Act 1992:
3. This Act has effect in relation to company accowsubmitted for audit on ar
after 1 January 1993.

But take care when applying a Bill to a specifidalss of persons. For this can
give rise to the following problems:

) To which class does it apply?

You may use words intending to extend the legistato anadditional class to
those who will be presumed to be subject to it, ket words may be read as
applying to that classnly. Similar considerations arise if the clause igpply to

a specific category of things. You can usually prevthese difficulties by adding
modifying words, such as "only" or "also", or "dsey apply to [the standard
case]".
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Example Box 3

The following application clause is found inagal Practitioners Act
This Part applies to registered conveyancers.

Does thisrestrict the Part to this class or doessitendthe Part (which alread
applies, as part of the Act, to fully qualified &gractitioners) to this class also’

Further words are needed at the end of the clauge,'only" or “also” or "as it
applies to legal practitioners".

<<

Complete Self Assessment Exercise 3. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 3

The following provision in an Offences against tRerson Act describes i
application ambiguously. Draft two clauses that aét the alternative version
each without ambiguity.

This Act applies to citizens of Utopia when on taba ship registered in Utop
that is on the high seas.

Which version is more likely to have been intended?

IS

a
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(i)  Does it exclude cases that should be included?

An application clause can inadvertently excludess#s of persons who ought to
be subject to only some of its provisions. For eplmnalthough the principal
provisions are intended to be limited to a spedifitass, the Bill may also contain
other rules that are intended to be bindingesaryoneg(e.g. offence provisions).
An application clause that limits the entire Bdl & specific class contradicts the
second purpose. Thornton gives a good illustratidnch we may adapt.

Example Box 4

A Bill requires young persons to register for amufprm national service. It is to
be confined to citizens. Yet it should not include application clause in thjs
form:

This Act applies only to citizens of Nigeria.
For the Bill also contains offence provisions, ewaking it an offence to incite
national service soldiers to desert. These cleatlgt apply to everyone, citizen pr
non-citizen. The offence provisions should be pllaicea separate Part of the Bill
and the application clause modified to read:

This Act, except Part 5, applies only to citizehdigeria.

This difficulty does not arise in quite the sameywaith things. Limiting the
subject matterof the rules does not lead to uncertainty abehb is bound by
them - which is theause of this difficulty.

(b)  Application to a geographic area

Legislation is presumed to apply to the entiresdigtion within the authority of
the Legislature. (We look at the question of areaiside the territorial limits in
more detail below). To restrict it to a part, ordartend it beyond those limits,
requires an express provision. This can usuallgidye in one of two ways, i.e. by
a clause that:

() confines the legislation to a specified area; o
(i)  excludes those areas to which it is not tceaxit

Example Box 5

This Act applies to Lagos and to such other citnebligeria as the Minister may
designate by order in thgazette.
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This Act does not apply to the Federal Capitalttany.

This type of clause is of particular importancd-aderal jurisdictions like Nigeria,
when the National Assembly has authority to leggslédoth for the entire
Federation and, on certain matters, for any pait haring legislative power in
this respect with the States’ House of Assemblyggiklation of the National
Assembly is assumed to apply to the entire Federatf an Act is not to do so,
the precise application must be provided for.

Complete Self Assessment Exercise 4. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 4

Draft a clause making a Federal Act applicable ust jone named State in|a
Federation (select suitable names).

Take care not to limit the entire legislation tgoarticular area, if some of its
provisions ought to be part of the general law gipgl everywhere. Extension
outsidethe specified area may be necessary so that themscltan be fully
enforced.

Example Box 6

A Bill that regulates a National Park is to inclupovisions for arrest of those
engaging in prohibited activitiesithin that area. But consideration must be given
as to whether the power should be confined to #heh or should be availahle
throughout the jurisdictionAn application clause that limits the Bill to tRark
would, perhaps impracticably, exclude the secorssipdity.

(c) Restrictions on activities

Legislation is presumed to apply to all acts, omiss and activities (in the
jurisdiction, but not elsewhere) that satisfy tlescription in the substantive rules.
It is necessary, then, to provide for general enstances that are to take a class of
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activity outsidethe ambit of the legislation. The most common casesthose to
which a limiting time factor is attached (see bélow

If a class of activities is to be excluded from Bi#, give prominence to that in an
application clause. Again, you can do this in tways:

0] by describing the cases to which the Bill isaggply so that the class is not
caught; OR

(i) by an express statement that the Bill doesapgptly to the class.

Example Box 7

Cinematographic Films Act
This Act applies in relation to the exhibition@hematographic films places of]
public entertainment

Fisheries (Management) Act
This Act does not apply in relation to fishing edsusing only a fishing rod and line.

A case occurs commonly in Bills giving domesticeetfto an international treaty
where those benefits or privileges are conferredraespect of transactions
involving, e.g. citizens of other signatory statésnay be important to make clear
that these cannot be claimed by people from casitihat are not party to the
treaty.

Example Box 8

This Act does not apply in relation to a transactf one or more of the parties to
it is not a citizen of, nor domiciled nor habityatesident in, a Convention country.

(d) Time factors

Legislation is usually drafted to cover all caskattarise after the legislation
comes into force (i.gprospectively. But some provisions may have to be applied
to cases that begédmeforethat time. Where these are incidental or consetpldnt
the scheme, they are commonly dealt with by treorst provisions. If this
guestion is a central feature of the legislativhesae, give prominence, by an
application clause, to exactly which cases are reae

Example Box 9
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This Act applies in relation to the probate ofaéstof persons dyingefore
or after this Act comes into force.

This involves different issues from those arising ¢onnection with the
commencement of the legislation (i.e. when it beesart of the law). Applying
new rules to matters that were completed beforenéive legislation is enacted are
discussed below.

The application clause determines thage of mattergovered by the legislation.
So, you can use an application clause to clarificiwviare the first cases that are to
be affected by the new rules, when that is noteallent. Such a clause can,
therefore, be equally useful to introduce Parta &ill, especially where different
classes of case are dealt with by each.

3.4 How an application clause should be drafted

Put application provisions in a separate claus#) amn appropriate section note,
such as "Application", "Exemptions". Place this usa prominently in the

preliminary provisions. Typically, it appears imnegdly after the interpretation

clause, but putting it next after tbtemmencemeimtause can point up the different
time effects of the two clauses.

Example Box 10

Commencement
2.This Act comes into force on 30 November 2006.

Application of this Act.
3. This Act applies in relation to motor vehicle lioeis issued on or after |1
January 2007, regardless of when the applicatiothBlicence was made.

You may use the expression "extend" instead of [Ydpthe effect is the same,
though it is obviously a less direct way of prowglifor application. A distinction
is sometimes made between "applies to" and "appligslation to". Legislation
usually applies "to" persons and places but maktss rabout ("in relation to")
activities and cases. Such stylistic distinctiong ainlikely to have legal
consequences.

Your overriding consideration, in drafting an apption clause, should be to

ensure certainty as to the scope of the Bill, aoidto introduce ambiguity. So, a
provision that is intended to be restrictive mustady convey that message.
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Example Box 11

Legal Practitioners Act:
35.This Partappliesto licenced and unlicenced legal practitioners.

Factories Act:
3. This Actdoes not applyo factories at which explosives are manufactuoed f
use in weapons.

You can authorise questions of application to béerdeined by executive
instrument, but in that case, prescribe with prenishe circumstances when such
an order can be made. Wide powers in the Governntemtispense with the
application of Acts may give rise to constitutioshhllenge. There should be clear
reasons for any such provision.

Example Box 12

Wages Councils Act:

7. The Minister may extend, by order, the provisiohshis Act to such class ar
classes of workers and their employers as arefggean the order and, from the date set
by the order, the Act applies to those workers emgloyers as if they had been included
in the Act.

Recruiting of Workers Act:
9. The Minister may exempt from this Act, by order:
(a) the recruiting of workers by or on behalf eh@oyers who do not employ
more than such number of workers (not being graa@n 15) as is fixed fron
time to time by order of the Minister;
(b) the recruiting of non-manual workers or peedamr domestic workers.

=

4,0 CONCLUSION

In conclusion, there is no need to provide an appbn clause if the rules
themselves leave no doubt as to the persons, lmitanmi cases within their ambit.
They generally stipulate how a general body ofgutea Bill is to operate.

5.0 SUMMARY
In this unit, we have considered application clau¥®u should now be able to:

() explain when an application clause is needed;
(i)  draft application clauses.

6.0 TUTOR MARKED ASSIGNMENT
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Draft clauses applying Bills to the following cases
1. Marriages contracted next year and onwards
2. Maternity benefits payable after 1 July nextryea

3. Motor vehicles registered after 2006

7.0 REFERENCES/FURTHER READINGS
Interpretation ActCap.192 Laws of the Federation of Nigeria 1990.

Driedger E.A, (1976The Composition of Legislatio®ttawa: Dept of Justice.
Soetan, Olusiji A. (1997lements of Legal Draftind.agos: Dredew Publishers.

Thornton, G.C. (1996)egislative Drafting4th ed., London: Butterworths.

Answer to Self Assessment Exercise 1

This Act applies to the city of Abugnly.

This Partdoes not applyn relation to police officers below the rank ogpector.

Answer to Self Assessment Exercise 2

It is of central importance to users to know to evhaccounts the new legislati
is to apply. There would be serious problems vfére intended to deal with 20(
accounts, as the year is well advanced.

This matter is best dealt with by an applicatioavsion, rather than by adding
gualification to the substantive rules. Those ral@stain general law, whereas tl
provision has a once-for-all effect only.

Answer to Self Assessment Exercise 3

1. This Actalsoapplies to citizens of Utopia who are on boardip skgistered in
Utopia that is on the high seas.

2. This Act appliesnlyto citizens of Utopia who are on board a ship tegésl in
Utopia that is on the high seas.

DN
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It is likely that the purpose of the clause in att Af this kind would be textend
not limit, the ambit of the Act to citizens on thaggh seas. In all probability the
Act applies to citizens on ships within the temigblimits. The first of these drafts
then is the more probable.

Answer to Self Assessment Exercise 4

This Act applies to Lagos Stately.

The addition of "only" is essential to remove ampbt as to whether the Act fis
extended in addition to application to federalitery or applied to this one plage
only.
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1.0 INTRODUCTION

This unit considers provisions that settle the terapapplication of legislation,
especially those that are to have retrospectiveatipa. New legislation obviously
applies to events or cases that occur after itbessn enacted. We have seen in
discussing commencement provisions that it maydoessary to provide for those
rules to begin applying at some date to some dfaleases later than to others or
for some of those rules to begin to apply latemtlmdhers. Essentially, these
matters are best dealt with by drafting appropriaimmencement provisions.

However, the application of new rules to eventscases that have already
occurred before their enactment, or began befane #md are still on-going, raises
different issues. These are often referred to astrdspective” matters.

Unfortunately, as Ruth Sullivan has pointed aa.(cit., Chapter 19), this term,

and to lesser extent the related term “retroactiee® used inconsistently, and
indeed often interchangeably.

2.0 OBJECTIVES
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By the end of this Unit, you should be able to:

0] Apply provisions to circumstances that are athg in being when the
legislation comes into force;

(i)  Draft retrospective provisions;

(i)  Draft saving provisions.

3.0 MAIN CONTENT

3.1 Meaning of retrospective legislation
Sullivan (who prefers to use the term “retroactivather than “retrospective”)
draws a distinction between two types of cases:

) where the legislation is applied to facts tlee already past when the
legislation comes into force and changes the ket was applicable to the
past events or conduct;

(i)  where the legislation applies new rules to @act or events that are still on-
going when the legislation comes into force.

Only the first case can be truly described as Oeattive/retrospective”. The
second is an example of a prospective rule, onehas immediate and general
application.

However, drafters need to bear in mind a furthstimttion:

1. Retrospective (or more accurately retroactiveggnges to the law as it affects
specified past circumstances from a datéorethe date on which the legislation
containing the alteration comes into force.

Although there was a period during which the forhagr actually had full force, it
must now betreated as ifthat had never happened aasl if the new law has
alwaysbeen in force from the earlier datil essence these provisions are back-
dated.

Example Box 1

During the period 1 January 2004 to 31 December420@arriages wer
solemnized in a particular district before a persat authorised to condu
marriage ceremonies. Under the Marriage Act, #anglers such marriages void.

) (D
~—+

A validation Act is passed on 1 January 2005 taleersuch marriages valid from
the date of the marriage. This acé&droactivelysince it alters the effect of the
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Marriage Act on each of those marriagiesm the date of that marriagee. from
a datebeforethe validation Act became law.

2. Retrospective changes to the law as it affepeiBed past and completed
events but effectivérom the date of commencemeiitthe legislation containing
the alteration.

Matters that have been governed by some earlieutgwthe new law is enacted
are made subject to the new l&dem the date that the new law comes into force

Example Box 2

Under the Criminal Act, the maximum compensatioat tban be awarded for
certain personal injuries is set=a200,000 in “full and final payment”. The levgel
of awards is not subject to appeal.

An amending Act comes into force on 1 January 280¢horising appeals with
respect to the level of awards. This rule is tolyapp settled cases as well as|to
those made after this date. In so far as this tffewards madbeforethat date
this is retrospectivesince it changes the law in relation to past cdlkat were
finalised under the former law.

3. Prospective changes to the law as it affectsifspe events that began in the
past but aretill on-going The effect is that matters that were governeeédrjier
law until the new law is enacted are made submdhé new lawfrom the date
that the new laveomes into force

Example Box 4

Under the Criminal Act, the maximum compensatioat tban be awarded for
certain minor personal injuries is set=290,000.00. There are a nhumber of cases
outstanding for which claims for the maximum haeeib entered but not settled|

An amending Act comes into force on 1 January 268ding the maximum in
these cases atl90,00.00 from that date. The Act also provides this increase
applies to the cases instituted, but not settledore that date, as well as after.
This is not aetrospectiveprovision since the change in the law applies tgoomg
cases.
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4. Prospective changes in the law that only afépeicified cases that arisdter
the legislation comes into force.

The law attaches new consequences only to thoss ¢hat occur or stadfter
that time. It has no application to matters conguair begutbeforethat time.

Example Box 4

A statute creates a new criminal offence and aasstipenalties for conduct that
has not been criminal to that time. Only those Wwkbave in the proscribed way
afterthe enactment of the statute will be subject to it.

As the result of the Constitutional prohibition @trospective criminalisation and
the presumption against retrospectivity, such latie as this will be treated as
havingprospectiveapplication only. See section 36(8) of the 1999 fitution.

3.2 How these concepts are generally treated in law
It is hardly surprising that both the courts and @onstitution have reservations
about retrospective legislation.

(@) The presumption against retrospective legislation

Courts give much credence to a presumption agaetsbspective legislation,
requiring a statute to show clearly if it is intexdto alter legal consequences for
cases that occurred before it came into force. tBr@fneed to know precisely
when that presumption is likely to be applied, esgly to prevent its application
when some retrospective provision is required.

(b)  Constitutional prohibition of retrospective legislaion

A matter of even greater substance is the probibith many Constitutions on the
enactment of certain kinds of retrospective legjista Drafters have a particular
responsibility to ensure that those provisions,clvhare designed to protect basic
individual rights, are fully complied with.

Self Assessment Exercise 1

In the space provided, note down, with the refegencany provisions that
expressly prohibit the enactment of retrospectggslation:

1. in the Constitution:
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2. in other legislation:

3.3 How the presumption against retrospectivity opmates
In summary, Courts:

(@)

(b)

(€)

take the view that the Legislature does nafrdtie legal basis upon which
people have entered into lawful activities, withgaod reason;

presume, therefore, that statutes are not det@rnio change the law from
some prior date to cause the rights of partidsetdifferent from what they
were conceived to be when they acquired or exanldisem;

apply the presumption to any legislation theat be construed as extending
to cases that occurred before, as well as after,new legislation takes
effect.

In substance, they presume that legislation doeappy to events described in it
if they occurred before it came into force. Priases are not to be treated as
subject to the new law. There are sound argumenmtshfs position. The New
Zealand Law Commission (NZLC R17 1990) put forwtre following:

(i)

(ii)

(iii)

effectiveness

much law will work in practice only if the peoptibject to it know in
advance what it requires and can organise thé&wmrecin accordance with
it.

justice

it may be unjust to apply new law to old situaipm particular no one
should be subject to a criminal penalty for somietlaat was not a crime at
the time of the alleged offence.

reasonable expectations

individual may enter into continuing legal obligais (e.g. in contracts) on
the basis that the law will have a particular ictpahich they intend or
accept.

116



This is, of course, a presumption or rule of cargton. It can be displaced by
express words or clear implication (unless the Guo®n prohibits such
legislation altogether). But this remains one of stronger presumptions. Courts
have often ruled that the new law does not applyeiation to action already
taken, even though inconvenience or hardship falowhe conclusion for the
drafter is obvious:

- if legislation is to apply retrospectively, s&y in express terms.

3.4 Are there prior cases when the presumption wilhot be applied?
The following are cases when the courts are likelyreat the presumption as
having no application, i.e. where they are prepémddeat a provision as applying
to past as well as present and future cases, Boegh the legislation is silent.

(@) Wholly beneficial legislation

Statutory provisions that confer benefits, withouposing any direct burdens on
anyone, are usually treated as applying equallythimse who have already
qualified under prior law, as well as those whd wulalify in the future under the
new law. There is no case for restricting the lasgeof the law. There are,
however, cases in which a countervailing burdels fah other legal persons. In
that case, the presumption may be applied in tieeast of those persons.

For the presumption to apply, then, the legislatmonst attach some new duty,
new penalty, new liability or new disability (ormeve some existing benefit or
defence) with respect to prior cases.

(b)  Prejudicial legislation intended for public protection

Legislation may add new disabilities to those imedrin the past, not by way of
punishment but in order to provide greater publrotgction. Although such
legislation may add further adverse consequencésose applied to misconduct
before the new legislation comes into force, theases are not subject to the
presumption.

Example Box 5

Legislation introduces special penalties for anyat® is an "habitual criminal’|.
This requires account to be taken of past convistim determining who is an
habitual criminal. This has the appearance of spiotivity in so far as the
convictions were previous to the new legislation.
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However, the presumption is unlikely to be appliedhis kind of case, since its
purpose is to penalise past offenders focamtinuing character fault that is
evidenced by past actions. This rule is not regotpe.

(c) Declaratory provisions

Provisions that declare or interpret the meaningeffect of another Act are
generally treated as effective retroactively frdra tlate of that Act (as no new law
is being made). These provisions too are rare.ifiCition is more likely to be

made by amending the defective legislation, whea pinesumption may be
applied.

(d) Validation legislation
By its very nature, validation legislation must e retroactively, since it
corrects defects in the law from the time they ol The presumption has no
relevance to these cases.

(e) Procedural provisions

Changes in procedure, in rules of evidence, arggued to improve the ways
things are done, and should therefore be equaltplde for both pending and
future matters. Courts have often treated thesapadying to cases that began
before the new legislation, even when the leg@hatias given no clear indication.
For procedural legislation usually provides bettegthods, e.g. for obtaining a
remedy, and, in principle, those improvements gihdn@ made available to those
already seeking the remedy, as well as to thosewithdo so in the future. Since
the past events are on-going, this is strictly aaase to which the presumption
applies.

But a few words of caution on this conclusion:

(1) although the presumption may not apply, thesgwn may still arise
as to whether procedural changes are to be applien-going cases
or whether these are to be dealt with in accardavith the former
law;

(i)  the courts have approached such procedural matgysnuch case-
by-case. It is difficult to predict how they migie decided.

So, if you are drafting legislation that makes demin legal procedures, it is
often safer to deal with its application to contimgior pending matters in express
terms:
(a) if the new procedures are to apply to thosegastate that in
transitional provisions;
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(b) if the new procedures are to apply only toteratarising after the
legislation comes into force:

) state as much in the relevant provisions; or
(i)  save the existing procedural law for the twoning and
pending cases.

3.5 In what circumstances are these concepts imparit?

There are several legal settings where the law hese to deal with existing
rights, obligations, transactions, and the likgtthave come into being or have
already been started upon. These may be becaussroent and the Legislators
conclude that the public interest requires the tave changed to affect existing
circumstances. Alternatively, it may be necessamnéke such changes as part of
the transition to new legal arrangements. You ritasn, need to think about these
concepts in the following cases:

(&) Acquired rights

On occasions you will be given instructions to pdevsubstantive rules that
change the law in relation to matters that werepletad in the past, from which
rights have already been acquired. Far from baiagsttional and ancillary to a
new law, these may be the prime purpose of thelkgin. Validation legislation
may be required to correct some past legal errbes& cases are typically dealt
with in application provisions or in the substastiules.

(b)  Saving and transitional provisions

The most common case in which you need these ctisewhen dealing with the

transition from the existing law to new and differestatutory arrangements.
Saving and transitional provisions often have tplapetrospectively, that is, to

deal with past matters or events as well as thueteatre incomplete at the time the
new legislation comes into force. (These provisi@ane examined in the next
courseLED: 604.)

3.6 The consequences of the distinctions

Merely because a statutory provisimiersto matters in existence when the new
legislation comes into force does not necessarilpken that provision
retrospective. Two particular cases of this shdagldborne in mind:

(@)  Acquired rights

Most law, even when it is prospective, affectsaitans that have already come
into existence. Obviously, it lays down how suchtera are to be regulat@dthe
future Legislation is only retrospective if, in some wayreaches into the past
e.g. by changing the legal basis upon which tramsa were concluded, as from
some prior date. So, where legislation affects therfuture, the benefits that can
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be enjoyed in respect of rights that have fullytedsbefore that time, it is
prospective not retrospective. Nothing in the past has be#area. Such
legislation clearly interferes with the enjoymeiftvested rights in the future, but
it does not affect the enjoyment or acquisitiontladse rights in the past. Such
future interference may offend against the Consitts protection of acquired
property rights. But it does not breach those miowvis in the Constitution
concerned with retrospectivity.

Example Box 6

1. Legislation stating that persons who have cdions for specified offences
cannot hold a particular office does not impasteaspectivepenalties, if it applies
to those who offended before its enactment, asagelb those who offend after.|It
attaches disqualifications on anyone who fulfilattldescription, whenever the
office is to be filled in théuture

2. An Act that imposes new duties on leaseholdecgsdnot operat
retrospectively, even though it affects those wherame lessors before |ts
enactment. Starting from the date of the legistatieew legal consequences attach
to everyone who has then, or thereafter acquisel®ld rights, i.e. is a lessor.
The law governing leases in being is not alteredifty timein the past

4%

(b)  Current state of affairs
Similarly, there is nothing retrospective in a lthat:

) regulates activities of a continuing nature tbat have continuing legal
effects;

(i) applies to a class of person or objects thaveha specified status,
characteristics or propensities.

It makes no difference that some of those actwitigere begun or a status
acquired before the new law was made. What thslegn is regulating, in these
cases, is gresent stateof affairs and not a past one. The circumstances that
activate the new legal rules are not prior evdmiscurrent ones.

Example Box 7

1. A Bill that introduces a new requirement thatldes in second-hand goods are
to hold a licence applies to those already in theiress, as well as to those who
start one after the Bill comes into force.
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2. A Bill that imposes tax burdens in the comingryapon all married persons
not retrospective in relation to those who entaredriage before the legislatic
came into force.

In both cases, the statute is providing prospeatiles for persons who fulfil
prescribed conditions or hold a prescribed stdtudoes not change the law as
the acquisition, or the past consequences, of tbamsaitions or that status.

Complete Self Assessment Exercise 2. Compare yourngwer with that
provided at the end of this unit.

Self Assessment Exercise 2

Following the distinctions between retrospectiva)-gming and prospectiv
legislation made in the text, indicate in the sgagevided how you classify th
following:

1. A provision that amends licensing legislationpgogscribing a new ground for
cancelling a licence, i.e. the holder has beenictew at any time of an offence
breach of the licence.

1. A Bill that increases the levels of social sdgubenefits for specifieg
disabilities backdated 6 months.

3.1 A Bill that imposes a duty upon persons purictipa firearm, or who hav
purchased a firearm within the 6 months before Bile comes into force, tg
register it with the police.

3.2 What difference, if any, would there be if tBdl was stated to apply t
persons owning a firearm?
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4. A Bill that extends the period, from 6 monthsl® months, within which an
appeal may be brought against executive decisioadenunder a particular
statutory provision.

3.7 When back-dated provisions are likely to be neled

There has to be a strong case in the public intéwesegislation to alter the basis
upon which persons have concluded past activilielse effective from some time
in the past. The Constitutional provisions prolnyt retroactive criminal law
emphasise the threat that such provisions podeetoule of law. If a case of this
kind arises:

() include such provisions only on clear instroos;
(i)  explore fully the Constitutional implicationgspecially the human rights
provisions protecting vested property rights.

The following are cases when their use may befiedti

(&) To confer a general benefit, or a benefit for a sp#fied group, in the
public interest

Example Box 8

Legislation backdating a financial allowance or dfgnpaid under statute wi
generally advantage those to whom it is paid, witheuntervailing burdens for
other individuals

(b) To impose burdens backdated to the date on which flic notice was
given of the proposals or the Bill containing them

Example Box 9

Changes in customs duties announced in the budget med to be made
retroactive to prevent advantage being taken ofritezval between the notice and
the enactment.
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Some jurisdictions have enacted special proceddnes permit either the
legislature to pass a provisional collection ofetmxesolution or Government to
make a provisional collection of taxes order (bathwhich have to be confirmed
by the Appropriation Act).

137

(c) To validate some technical or unintentional illegaty, by cancelling its
legal consequences from the date of the occurrence

Example Box 10

A statute to validate marriages solemnised by agremwhose lack of essential
qualifications as a marriage officer was unknownthie parties rectifies legal
consequences which the parties could not havederes

(d) Toremove legal disabilities from individuals, thathave arisen from the
unexpected operation of the law, from the date thegrose

Example Box 11

Retroactive legislation is needed to remove andectal disqualification of th
holder of a public office as a result of a changé¢hie law. This must have effect
from the date that the disqualification first arose

D

Retroactive validation of illegalities that wereliderate or were known to the
parties at the time they occurred is sometimes l#p@gg. in order to excuse the
offenders from the full application of the (crimipaw. Legislation of that kind:

0] contradicts the rule of law;

(i)  may be treated by the courts as an uncongiitat interference with the
judicial power, especially if it is designed tonleéit a small number of
identifiable people.

If you meet cases of this kind:
0] do not initiate the drafting of provisions thadlidate deliberate breaches of
the law;

(i)  be prepared to present formal written arguraewhy they may offend
against the Constitution and the rule of law.
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3.8 How back-dated provisions should be drafted
The serious nature of this legislation requires yioa:

(a) state the exact dates when the retroactiveigomg are to be treated as
having taken effect;

(b) include a precise indication of the extent dmdits of the effects of
retroactivity.

The legislation should not go further than is $lyinecessary for the purpose.

Example Box 12

1. Judges' Remuneration (Amendment) Act 1977in force 11 February 1977)

3. With effect from 1 January 1978ection 2(1) of the Judges' Remuneration |Act
1974 is amended by substituting:

(a)N200,000.00 fo450,000.00 in subparagraph (i);
(b)N170,000.00 foe44,000.00 in subparagraph (ii).

2. Validation (Indian Marriages) Act 1959 (in force 9 October 1959)

4. A marriage celebrated by an Indian Marriage Officethe Central Divisionn
the period beginning on 15 January 1957 and endimd September 1959 not void by
reason that the Marriage Officer was not validlp@ipted to that Division under section
44 of the Marriage Act.

In this case, the validation is drafted to corrbet particular defect only; it must
not catch a marriage that is void for other reasons

3.9 When retrospective provisions are likely to beeeded

These provisions are needed if new legislationoisapply to cases that have
already occurred when the legislation comes intogfolf the legislation is drafted
to apply to prospective cases, without these pravssthe legislation would be
presumed not to apply to past circumstances. Hagain, a change in the law
alters the expectations of parties; again, theoailshbe good and practical reasons
for making the change applicable to them. The Valhg are some cases in which
their use may be justified:

(&) To confer a general benefit, or a benefit on a spiied group, in the
public interest.

Example Box 13
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An Act that removes, from its commencement, ledsalilities of persons bor|
outside marriage is retrospective in so far afféicts disabilities that have already
attached to people under the previous law.

(b) To make new legal remedies or rights available indalition to those
already provided under the previous law

Example Box 14

A replacement Matrimonial Causes Act applies rgteosively if it extends to
parties to maintenance orders made under the egpkact the new right under the
replacement Act to apply to a High court for vaaatof maintenance orders.

3.10 How retrospective provisions should be drafted
In writing retrospective provisions, two alternaiapproaches may be possible.

(@) Provide provisions that focus upon the prior casesxpressly

Make explicit provision for the precise past cakebe covered. Use expressions
that indicate that they came into existence "befbeecommencement of this Act"
(or equivalent terms). On occasion, your Bill malsoa have to include
modifications to the new arrangements to accomneodbe cases. This is
discussed in the next course (un@ensitional Provisions

Example Box 15

11. This Part applies only to goods imported into Nigeand placed in a
warehouséefore the commencement of this. Act

14. The amendments made by this Act apply with resfeettie estates of persons
who diedbefore 1 January 2004 the date of commencement].

27.A party to a marriageyhether contracted before or after the commencement
of this Act may apply to a High Court for financial reliefder this Part.

(b)  Apply the new law to a current class

A single description may be drafted that covershbmdst and future cases. The
Act will then apply to all cases that currentlyisit the description regardless of
when that came about. The Act does not operatesgactively since it deals with
a state of affairs that is current at the time iapplied. This takes advantage of the
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rule that provisions regulating current statesftdies are not retrospective (which
we looked at earlier in this unit).

Example Box 16

A Bill is to make provision restricting rights oppeal by persons seeking asylym.
It is to cover those who have already made a chamasylum as well as new
claimants.

An express provision might read:

A person who has made a claim for asyluwhether before or after the
commencement of this Act......

But it may be possible to state this rule diffehgnt
An asylum claimant ..........

The second version describestatusor descriptionthat applies when the new
legislation is invoked.

By using this device, you can cover retrospective @rospective cases together. It
has the advantage of dealing with the matter asgbdhe substantive rules. It is,

of course, unsuitable where the law applying toosgiective cases is to be
different from that for prospective ones.

3.11 When provision should be made for on-going @umstances
Although the presumption does not apply with respeaases that were begun
but are incomplete at the commencement of a newtlawquestion may still arise
whether the new legislation is or is not to regaildite way that the matter is to be
completed. It is sensible to put that beyond ddoybéxpress provision one way or
another.

Such provisions are most neededréplacementegislation, when such matters
need to be dealt with in a saving or transitioralise.

Example Box 17

1. A new statutory requirement that documentargl@vte must be produced |in
support of specified claims should make clear ithapplies to claims of that kin
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that are pending, having been instituted underptiegious law that contained no
such requirement.

2. A tax Act grants capital allowances with resgecéxpenditure, incurred in the
tax year before it came into force, on the consimacof buildings commenced in
that year but completed in the first tax year aftex Act comes into force. The
expenditure has been incurred in the past, buallogvance is in respect of tax
liabilities arising under the new Act.

3.12 How might we draft provisions relating to on-ging
circumstances?

If you consider that readers may be uncertain ag&ther on-going matters are to

be covered by the new rules, deal with the caseesgly. As with retrospective

provisions:

) make clear the past cases to which your promsapply;

(i)  make clear too that these must be continuingp@-going at the date of
commencement of the new law,

(i) indicate the cut-off date either specificallpr by referring to the
commencement of the new legislation.

Example Box 18

18. All legal proceedings in matrimonial causes tha pending in the High
Court at the commencement of this Act shall be detiby the High Court as if the
proceedings had been instituted under this Act.

D

25. Every person, who immediately before 1 January 2083 employed by th
Drafting Institute becomes, on that date, an engs#ogf the Institute for Legislativ
Studies on the same terms as applied to that persurediately before that date.

D

If the new law is not to apply to past circumstandaut that will not be obvious
from the legislation, consider using a saving psmn to make clear that the
former law continues to apply to them.

4,0 CONCLUSION

To conclude, matters that have been governed by samier law until a new law
is enacted are made subject to the new law frond&be that the new law comes
into force. Where legislation affects the fututee benefits that have fully vested
before that time, is prospective and not retrospect
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5.0 SUMMARY

In this unit, we have considered provisions tolasdtie temporal application of
legislation, especially those that are to haveosgtective effect. You should now
be able to apply provisions to circumstances thatadready in being when the
legislation comes into force.

6.0 TUTOR MARKED ASSIGNMENT
Draft a short section for each of the following ta&t.

1. The Animal Diseases (Control) Act 2004 requtresmaking and publication of
a Presidential order to bring it into force. Thelerwas made on 31 December
2004, setting the date as 1 January 2005. Butstneaer published in tHeazette

as required. You are asked to remove doubts tleaAth was properly brought
into force.

2. The Marriage Act is to be amended to providd gexrsons, who have been
granted a divorce decree, and remarry, cannot dpplya financial order under
section 5 of the Act against their former spouske Pprovision has to apply
retrospectively.

Note down too whether any hardship could flow frgming this amendment
retrospective effect.

7.0 REFERENCES/FURTHER READINGS
Sullivan R, (2002)Driedger on the Construction of Statute®' ed., Canada:
Butterworths.

Sullivan R, (1997 Btatutory interpretationCanada: Irwin Law.

1999Constitution of the Federal Republic of Nigeria

Answer to Self Assessment Exercise 2

1. This isprospective It gives a power that can only be exercised tnrkicases
where a cancellation is sought. But the fact tlzest gonduct before the provision
came into force may be relied upon in assessingability means that account has
to be taken of past events. But this is not a das¢ would be treated as
retrospectiveso that the presumption applies. Decisions wilhize on the basis
of the current unsuitability of the licence hol@esrevidenced by past conduct.

2. This isretroactive The law stating the entitlement as it stood frémmonths
ago must now be treated as if it had always bedmemmended form.
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3.1 This isprospectiveand retrospective It imposes a new obligation upon two
categories of persons, one of them identified hgrpcompleted actions taken
under law that carried no such obligation at theeti

3.2 The alternative igrospectiveonly. It is irrelevant to this rule when the firear
was purchased.

4. This isprospective but whether it is intended too to apply to pasdes (i.e. i$
an on-going provision) is not clear. As this involves alteratiof rights, clearef
guidance is needed to indicate whether persons evhight to appeal accrued
before the Bill comes into force are to benefit.
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1.0 INTRODUCTION
This unit deals with provisions that bind the stdteconsiders provisions making
the state bound by legislation.

2.0 OBJECTIVES
By the end of this Unit, you should be able to:

() Decide when to use provisions that bind theesta
(i)  Draft appropriate provisions binding the state

3.0 MAIN CONTENT

3.1 Relevant presumptions

At common law, a statute is treatedras bindingon the State or the Government
("the Crown", in the Monarchies), unless it so pdeg, either expressly or "by
necessary implication". This rule of constructiomynbe repeated in legislative
form in the Interpretation Act.

130



The rule (or strictly, presumption) derives frone ttraditional immunity of the
Crown from legal process in the Westminster systamg has survived the
introduction of Crown liability.

The continuance of this presumption has been a&iffiedh a number of
Commonwealth jurisdictions by judicially and statuly created rules. A few
have enacted a statutory presumption to the effet all legislation is to be
treatedbinding on the State, unless there is a specific or exprasgsion to the
contrary.

On one constitutional argument, the common lawprggion no longer applies if
the Constitution provides a guarantee of equalegtmn of the law $tate of West
Bengal v.Corporation of Calcuttg1967] AIR 997 - Supreme Court of India). For
the presumption gives effect to different treatmafindtate and citizen. It is, as yet
unclear, to what extent other jurisdictions, owtsiddia, will follow this line of
argument.

Self Assessment Exercise 1

Find out to what extent this presumption may hasenbmodified by case law [n
Nigeria.

3.2 In what respects does legislation "bind" the Site?

The legal effect of the common law presumption segedoe understood, as some
uncertainties to which it gives rise can affect hgou draft provisions for this
purpose.

The presumption is concerned only with whetherdiagjion impose®bligations
on the State that require State authorities to aactefrain from acting, or
conversely, whether those authorities can claimmgt®n from burdens imposed
by legislation.

3.3 Can the State benefit from legislation if it i;i0t bound by it?

A companion presumption states that the Stateaka advantagef any statute,
even thougmot boundby it, as it is in the public interest that the t8tahould be
able to rely upon legislation in the same ways tagropersons. This rule can, of
course, be displaced by provisions to the contraihis is recognised in some
jurisdictions in legislation based on the Crown deedings Act 1947 (UK),
section 31(1). That provision also declares that 8tate can claim the same
defences in civil proceedings as any citizen.
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Self Assessment Exercise 1

Note down whether any Act in Nigeria confirms thia¢ State (Government) has
the right to take advantage of an Act even thougfireferred to in it (as in sectian
31(1) of the Crown Proceedings Act 1947-UK).

3.4 Entities that are within the presumptions

The presumption benefits the Government, and alldsoand persons who act as
servants or agents of the State, or that are metntalities of the State, as well as
to the State itself. In a Federal system (e.g N&jeit applies not only to the
Federal authorities, but also to those in the Stateright of the government of
those parts.

In systems where the Monarch is Head of Statedtwtrine also applies to the
Monarch personally. Elsewhere, the Head of Staggysrimmunity conferred by
other law.

3.5 Entities that are treated as part of the State

Ministers, government departments, civil servaniembers of the armed forces,
the police and other bodies established by or urider Constitution, when
discharging their official functions, are usuallytimn the term. But many other
entities created by law perform public functionsonte are linked with
Government, which exercises control or has investeallocated public funds for
their functioning.

The status of national corporations, e.g. statuéstties running shipping or air

lines or public utilities, or engaged in trade maustrial production can be unclear,
especially if the statutes creating them have eattdvith the matter. Most are not
treated as emanations of the State. Doubts abeuagplication of legislation to

these cases are best removed by express provssibe aeed arises.

3.6 The legal effects of the presumptions
Unless your Bill indicates differently, none of timstrumentalities of the State can
be required by legal process to:

() carry out statutory obligations;
(i)  refrain from action even though it is proh#xt or regulated by the statute.
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In particular, these bodies are exempt from the doitpay tax or charges. The
privilege attaches both to the activities of theliee affected and to their property.

But once an enactment is found to be binding orStilage, it bindsill the State
instrumentalities that come within its terms, te fhll extent of the enactment.

The question of whether the State, or its instrualédres, is bound by an Act is
guite distinct from the questions whether or whagal proceedings can be
instituted against it. That the State can (or cno® sued does not tell us whether
a particular statute imposes obligations on it.

3.7 How express words can affect the presumptions

A simple statement that the State is bound by the #equires all State
instrumentalities to comply with it. On the otheanll, a section stating that only
specified provisions are to bind can still leave thatter of the application of the
other provisions uncertain. Courts have sometimezsteéd such a section as merely
putting the matter beyond doubt for the specifienvisions, leaving the position
as to the rest of the statute to be tested uneégorissumption.

An express provision that the Staten boundby the Act is conclusive. Such a
provision is essential in those jurisdictions whéne State is presumed to be
bound by legislation.

3.8 When a statute becomes binding by necessary ihgation

It is here that real difficulties arise. In the pa®urts have been reluctantitoply
that a statute is binding. For that to happen, teguired (e.gBombay Province v
BombayMunicipal Corporation1947] AC 58 (PC)):

) the legislative intent to be "manifest from tieems of the statute"; or
(i)  aclear indication from the Act that "its purges would be wholly frustrated
unless the State were bound".

Recent cases suggest that courts may be less t@aghply such stringent tests,
now that State activity has become so wide randmdiustralia, the High Court
has observedfopho VWestern Australig1990) 64 ALJR 374, at 379):

there are not infrequent occasions where it idageslative intent to bind persons
indifferently but where the legislature has novexted to the possible need to
single out the Crown or those acting on its befaalflistinct mention.

The High Court made it clear that, in the futuegislative intent is a matter to be

settled by construing the statute in its contextineother cases. Then, the strength
of the presumption:
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will depend upon the circumstances, including ¢oatent and purpose of the
particular provisions and the identity of the gnti.. (p.380.

These considerations suggest that any Bill thagmable of being applied to bind
the State should state explicitly:

1.

2.

4.

whether or not the State is bound by it;

which State instrumentalities are bound (whenBHl is to apply to some,
but not all, in the State);

on what matters the Bill is binding, if it is bave limited application to the
State;

which provisions are binding, if some but ndt @le to bind.

This advice was given by Lord Keith inord Advocate v Dumbarton District
Council[1990] 1 AllE R 1 (HL).

3.9

How to decide when express provisions are neede

Consider these issues first when you are workint) the scheme for the
legislation. Consult and ask for instructions fr&@overnment. Reconsider your
early conclusions when you have completed the anbse provisions.

In planning your legislation, it may help to ask flollowing questions:

(i)

(ii)

(iii)
(iv)

(V)

as a matter of fact, does the subject mattaheflegislation relate to or be
likely to affect operations owned or run by theat8t or State
instrumentalities, or does it involve activitieg feersons in their service?

does the legislation regulate or otherwise a®s@ duties in any of these
respects?

if so, to what extent?
will the individual substantive rules make atethe extent to which they
extend, or do not extend, to State activitiesheaut providing a general

application clause?

if not, should the entire Bill be made to bitite State by an application
clause?
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In principle, these questions can be applied tade wange of matters, especia

lly

in a long statute. In practice, drafters conceatrapon those matters of
significance in the context of the particular l¢gfii®n, e.g. those that are likely to
arise frequently. On other peripheral matters,rthelationship to the principal
matters expressly dealt with, and the overall cdantare likely to establish

whether or not the presumption takes effect.

Example Box 1

Assume that a Bill is in preparation for the regigon of aircraft. Let us ask the
guestions to ascertain whether, and in what wdnes Bill should bind the Stat
and State instrumentalities.

The following are likely answers:

1. The Bill could affect planes owned or leasedSigte airlines (if those at
treated as State instrumentalities) and by Govenhntee defence forces and t
police.

2. & 3. Since registration is an essential featfréhe international arrangemer
for regulating aircraft, the legislation should Bpfo State planes. But militan
aircraft must be exempted.

4. Although the substantive rules (supported by@mpate definitions) could dez
with the matter when they affect cases in whichSkete has an interest, this is
matter of considerable significance, and is bedtddressed by a clause deal
with the matter as a distinct issue. The exempiomilitary aircraft needs to b
dealt with in the latter way.

5. The following draft may serve:

3.-(1) Subject to subsection (2), this Act applies intrefato aircraft belonging to o
exclusively employed in the public service of thepRblic [or the service of the
Utopia National Airlines Corporation], as it ap@im relation to other aircraft.

(2) This Act does not apply in relation to aircraft dr@jing to or exclusively employe
by any of the defence forcess| defineflof the Republic.

5 a
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3.10 How to draft these provisions
Three propositions summarise the approach thamauadopt:

1. If the entire Act is to apply to the State afidta agents and instrumentalities,

make the application provisions simple and direct.
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Example Box 2

1. This Act binds the State.
2. This Act is binding on the Republic.

3. This Act binds Lagos State.

2. If, on reading your draft Bill, you consider thia might be construed as
applying to every State entity, when that is na¢ thtention, a simple non-

application provision will put the matter beyondudt

Example Box 3

If a Bill is to regulate the planning of land aresaxl those land areas include I{nd

owned by the State that is not to be subject torpfay controls, either of th
following clauses should be enough:

This Act does not bind the State.

This Act does not apply in relation to land owmedccupied by the State.

The second clause is appropriate if other obligati@are imposed on Sta
authorities by the Act.

te

3. If the Bill is to apply to some, but not all,ag# instrumentalities, give precise

indication as to which are affected.

Example Box 4

Road Traffic Act:
(1) Part | vhich deals with road safgtyapplies to motor vehicles and persons
the public service of the State.

(2) Part 1l which deals with registration of motor vehiglezpplies to motor

vehicles in the public service of the State unéesampt under section 25.

(3) Part Il which deals with the testing of motor vehitlepplies to motor

vehicles in the public service of the State onlyhéy are registered, or liable to
registered, under Part II.

5 in
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4.0 CONCLUSION
In Nigeria, an enactment does not bind the Statepxexpressly provided for by
the statute or it applies by necessary implication.

5.0 SUMMARY

In this unit, we have considered provisions binding state. You should now be
able to:

() Decide when provisions bind the state;

(i)  Draft appropriate provisions.

6.0 TUTOR MARKED ASSIGNMENT

1. An Occupiers Liability Bill is to amend the laas to the liability of
occupiers of land for injury or damage to persongaods lawfully on the land
resulting from dangers due to the state of the gntgpor things done or omitted to
be done there. The aim is to give better proteciiot improved remedies (in the
form of compensation).

Is this a case when express provision should Haded to provide for the State's
position? Draft an appropriate clause to give effegour conclusions.

2. Should provisions binding the State be inclughed Bill that authorises the

Government to issue conservation orders on landeosvto prevent soil erosion
and similar damage?

7.0 REFERENCES/FURTHER READINGS
Interpretation ActCap.192 Laws of the Federation of Nigeria 1990.

1999Constitution of the Federal Republic of Nigeria
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1.0 INTRODUCTION

We are concerned here with legislative provisidrat bring persons or activities
outside the territorial limits of the jurisdictiomithin the ambit of its legislation.
Here too, presumptions are applied in their inttigtion.

2.0 OBJECTIVES
By the end of this Unit, you should be able to:

) Decide when to give legislation extra-territdrforce;
(i)  Draft appropriate provisions giving legislati@xtra-territorial effect.

3.0 MAIN CONTENT

3.1 Relevant presumptions
At common law, all statutes are presumed:

0] to apply to persons, property, acts or omissjamd activities within the
geographical area over which the Legislature tiasdiction.

(i)  conversely,not to apply to such cases that deyondor outsidethose
limits.
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The Interpretation Act may contain a legislativenicof these presumptions.

Self Assessment Exercise 1

Note down, with the reference, if the Interpretatict contains a provision in th|s
regard.

3.1.1 Legislative competence to make extra-territaal legislation
Application of the presumption is separate isseenfwhether the Legislature is
competento enact legislation that has extra-territoriabetf

As a general rule, a sovereign Legislature has pdéavenake law for the peace,
order and good government of the area over whibastauthority. That is usually
taken to include the power to enact any legislati@i has extra-territorial effect.
But this proposition needs two important qualifioas:

(@) the powers of a subordinate legislature (efca dependent territory) are
more limited. Although a competence is accepteektends only to matters
that are necessary for the operation of the latisi within the territorial
limits.

(b)  in a Federation:

(1) the division of legislative authority in theo@stitution usually places
within the exclusive competence of thederalLegislature many
areas of legislation for which extra-territonmbvisions may be
needed (e.g. maritime matters);

(i)  the power of the individual Legislatures imetFederation to legislate
for persons or activities in other States isllike be restricted in the
way described in respect of subordinate legiststu

Make yourself conversant with the constitutionalitations upon the competence
of the Legislature. One of your tasks is to watahfor cases that may fall outside
its legislative authority, as they can give risegteestions of the validity of the
legislation.

3.2 Do the presumptions relate to the law of othezountries?
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The presumptions do not affect the law or legatesysof any other jurisdiction.
They are concerned with the questions of whetham yocal law applies in
relation to events that occur in an external pkaoeé whether your legal system has
jurisdiction over them. In practice, these questiane likely to arise only if the
persons affected come, or can be brought, witherjuhisdiction of your courts.

However, provision may be made in your law to suptiee law or legal system of
another country, especially for the purpose of rgjvieffect to international
treaties. Such relaxations of sovereignty are weghin limited bounds.

Example Box 1

The Misuse of Drugs Act 1971 (UK) includes the daling section as one step |in
giving effect to the Single Convention on Narcdiiugs, New York, 30 March
1961.

20. A person commits an offence if in the United Kingdde assists in @
induces the commission in any place outside thetddnKingdom of an offenc
punishable under the provisions of a correspontiing]i.e. for the control of narcoti¢s
in force in that place.

=

112

Under the rules of private international law, certanatters may have to be
regulated in accordance with a foreign law. The mam law courts presume that
the Legislature respects this rule and that letigsiadoes not deal with them. This
presumption too can only be overridden by cleavigion.

Example Box 2

Typically, the law governing immovable propertytiat of the place where the
property is situated. Accordingly, legislation affieg immovables is presumed
not to apply to any situated abroad.

There is little point, in any case, in providingbuules as, e.g. those regulating
conveyancing, to those cases. On the other hagid/dgon imposing a tax on the
sale of overseas land between nationals is fea&ibtat requires clear words.

3.3 Geographic limits are envisaged

The presumptions apply with respect to persongygty, acts or omissions, and
activities within the territorial bounds of the igdliction. That area typically
comprises:
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0] the land mass;

(i)  the internal waters of that jurisdiction (ixater on the landward side of the
territorial waters);

(i)  the territorial waters and the seabed bendh#m, and the islands within
the territorial limits of the waters;

(i)  the airspace over the land and the internal amidaeal waters.

If jurisdiction is to be exercised over the seasea bedutsidethese territorial
limits (e.g. on the continental shelf), the natarel the extent of the powers must
be settled by legislation and accord with intewradi law. (Full sovereign rights
are rarely claimed in common law jurisdictions). léss a general statutory
provision in the law explicitly equates such aredth the territory of the country,
they remain subject to the presumption againstagsdntorial application, and
particular legislation must be expressly extenaetthém if that is intended.

Example Box 3

Such an extension is needed to confer enforcentemens over activities in or on
the sea outside the territorial limits (in accorcamwith international law).

e.g. licensing vessels fishing in an Exclusive Exoit Zone; searching vessels jon
high seas for evidence of piracy, protection opshnvolved in submarine cable-
laying, etc.

Self Assessment Exercise 2

1. Note down the references to provisions of ouwgislation that prescrib
territorial limits.

D

2. Note also any other areas outside the territbnrts that are treated as part of
our territory (including non-mainland territories@ependencies or waters):
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3.4 Drafting implications of the presumptions

A court is likely to imply extra-territorial effect from general words in the
legislation only if it is persuaded that the opiematof the legislation would be
seriously impaired if it did not have that effeSb, your drafts must contain the
clearest indications if the legislation is to b&eta as dealing with persons or
property, or acts, omissions or activities beydraterritorial limits.

3.5 How to decide when extra-territorial extensions needed
Extra-territorial extension can cause clashes it law and the sovereign
authority of other countries and conflicts of jadition. International
repercussions can occur if an extension appearmvi@de another country's
authority, especially if the benefits derived by tlegislating country are few in
comparison.

The following are the kinds of case where this kifidegislation might be called
for:

1. To control or regulate activities of nationals o national transport or

communication systems in places outside the jurigetion of any State.
Regulation of these activities is typically called when it is to be carried out on
the high seas, or airspace over high seas, orttg@emuter space.

The right of a State to exercise jurisdiction iegh areas over its ships, aircraft,
satellites or artificial installations (such as gs), and everyone on them, is not
contested. In principle, these vehicles or placeghtibe treated for all purposes as
part of the territorial authority, but in practicajthority is extended explicitly for
particular purposes. The most commonly occurringesaare extensions of
criminal law or standards of security or safety.

Legislation may also lay down general extensions tfte purposes of the
particular subject matter. These are often fountheCriminal Code, legislation
relating to merchant shipping, civil aviation andcteaft security.

Example Box 4

(1) The provisions of this Act creating offences appyacts taking place o
board a vessel registered in Nigeria while on tigh Iseas as they apply to acts taking
place in Nigeria.

(2) Subsection (1) does not apply where the act is esgby or impliedly
authorised, under the law in force in Nigeria, wkeing place outside Nigeria.

>
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Always check existing legislation in case generesion provisions of this kind
already exist for a particular subject matter.

2. To regulate activities of nationals in other contries.

Typical cases here relate to the criminal law amdakation. In both, extension
may be needed to ensure that persons subjectabjloisdiction cannot evade the
operation of legislation by moving their propertyaativities outside the country.

States are generally regarded as having some rabpiy for the activities of
their nationals abroad, particularly those perforgniunctions for the State, such
as diplomats or military personnel.

Again, criminal cases are often provided for urttiergeneral rules of the criminal
law, which typically contain specific rules for ange of these matters (e.g. crimes
against the State, such as conspiracies, subvemso@momic crimes, or serious
crimes against other nationals, such as murder).

Example Box 5

25. A citizen of Utopia employed in the service of tRepublic commits an
offence who, when acting or purporting to act ie tourse of that employment outside
Utopia, does any act which would constitute th&mge if done within Utopia.

3. To regulate foreign nationals or their propertyabroad.

These cases give rise to the greatest risk of etaghth other systems and the
lowest chance of enforcing the law. A country’s iségfion is usually more
acceptable if directed against those foreigners tdnee legally recognised links
with it, of a kind that is likely to bring them Hathere (e.g. domicile or habitual
or ordinary residence).

A Bill may have to extend to foreign nationals tifis to give effect to a treaty
which itself provides for such extensions of jurtsidn (e.g. in connection with
international crimes, such as hijacking or drudfitking) or which confers some
benefit or privilege on foreign as well as locatiomals (e.g. under copyright law).

The most controversial area is taxation in respécte.g. non-resident foreign

companies that trade in the jurisdiction, but whadministration and major assets
are outside it. Extension of legislation in caskthis kind requires the clearest of
instructions.

In cases of these three kinds, ask yourself:
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(1 whether the aims of the Bill will be frustratemt seriously impaired if
persons or their property, for the time being wigtghe country, are not
made subject to it;

(i)  whether there is a realistic chance of enflogcthe legislation against such
people.

3.6 What does extra-territorial extension involvem criminal cases?

At common law, national courts have jurisdiction tty offences only if the
conduct constituting the offence takes place withmterritorial limits. If conduct
outside the territory is to be prosecuted, legistatmust both designate the
conduct as criminal and confer jurisdiction on tiaéional courts to try the matter.

Different elements of a regulated activity may acrudifferent territorial areas.
At common law, activities constituting a crimindfence are treated as committed
within the territory if thefinal element of the offence occurs within the territory.
But the converse case, where the final elementreausidethe territory, is not
an offence. If that case is to be punishable, lats must expressly provide for
the extension. This is increasingly necessary msirwal schemes are carried out
across international borders.

Example Box 6

Some Criminal Codes make general provision on thten

14. Where an act which, if wholly done within the tegrial limits of Utopia,
would be an offence against this Code is done yavithin and partly beyond those
limits, every person who does any part of the athiw those limits may be tried and
punished under this Code in the same manner &g ¢t had been done wholly within
those limits.

18. For the purpose of jurisdiction, where any act mission forming part of an
offence, or any event necessary to the completi@my offence, occurs in New Zealand,
the offence shall be deemed to be committed in Nea&land, whether the person
charged with the offence was in New Zealand oratdhe time of the act, omission, |or
event.

The question of jurisdiction may also be dealt with general provisions of the
Penal Code. In the absence of such provisionsyiththl statutes must clearly
show the intention to vest jurisdiction in the patl courts to deal with conduct
whichwould have been an offeniéét had been committed in the territory.

Example Box 7
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8. Except where otherwise expressly provided in thosi€€or any other Act, the
courts of Utopia have jurisdiction in all cases:

(a) where an act that constitutes an offence sdoudtopia; and

(b) where an act occurs outside Utopia and theisaetxpressed by this Code

or any other Act to constitute an offence whetbemot it occurs in Utopia

or when it occurs in Utopia.

12.An act or omission taking place on an installattonthe continental shelf that
would have constituted an offence under the laWtopia if it had taken place in Utopja
is to be treated for the purposes of the law asggilace in Utopia.

3.7 How extension provisions should be drafted

1. When preparing legislation involving cases & #ind described, explore the
possibility of extra-territorial effecat the research stageConsider whether to
include express provisions for this purpose if yotesee that cases involving
elements of extra-territorial activity are likelp e a significant or recurring
feature in the operation of your Bill.

2. If questions arise as to the competence of #gaslature and to international
relations issues, ask for instructions on the éx@éextra-territorial application, if
they have not already been provided.

3. If extension is called for, provide for thattive clearest possible terms:

(@) identify the class, or classes, of persongapegrty affected; and
(b)  if necessary, state in what respects they féeetad.

You can provide for the extension:
) in the form of an application clause;
(i)  alternatively, you may be able to tie in thepécation with particular

substantive rules, as part of those rules.

Example Box 8

3. This Act applies in relation to -
(a) acts, matters and things outside Nigeria; and
(b) all persons irrespective of their nationabtycitizenship.

25. A person on board an aircraft in flight commits tifeence of hijacking whoj
unlawfully by the use of force or by threats of dimyd:
(a) seizes the aircraft; or
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(b) exercises control of the aircratft,
whatever the person's nationality, whatever thaeSta which the aircraft is registered
and whether the aircraft is in Nigeria or elsewhere

12. A public official, or person acting in an officiatapacity, of whatever
nationality, commits the offence of torture ify Nigeria or elsewhergethat person, in th
performance or purported performance of officidiel) intentionally inflicts severe pajn
or suffering on another.

11°]

It is common practice to require the consent of #hkorney-General to
prosecution of extra-territorial offences, so thety potential international
repercussions of prosecuting may be first assessed.

Example Box 9

Attorney-General’s consent
20. No proceedings in respect of an offence under Aus may be instituted
except with the prior consent of the Attorney-Geaer

4. An extension, in the form of an application slauis usually best done by
positively applyingthe legislation to the class or case, rather thamxcluding
cases. Exclusion idetter used tgoreventthe legislation being construed as
extending, by implication, to trepecified case.

4.0 CONCLUSION

The Legislature has power to make laws for the @ea@er and good government
of Nigeria. This is usually taken to include themgo to enact legislation that has
extra-territorial effect.

5.0 SUMMARY

In this unit, we have considered extra-territo@glplication of legislation. You

should now be able to:

0] Determine when to extend legislation beyond thgitorial limits of a
State;

(i)  Draft the appropriate provisions when necegsar

6.0 TUTOR MARKED ASSIGNMENT

Draft a clause for the sole purpose of giving a Breating certain criminal
offences extra-territorial operation in respect aizens and public servants
abroad.
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7.0 REFERENCES/FURTHER READINGS
Interpretation ActCap.192 Laws of the Federation of Nigeria 1990.
1999Constitution of the Federal Republic of Nigeria

BELOW IS THE MODEL INTERPRETATION ACT
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17.
18.
19.

20.
21.
22,

= 8

BENRN

INTERPRETATION ACT 1992
No.2 of 1992

PART | - PRELIMINARY
Short title and commencement.
Application.
Act to bind the Repubilic.

PART Il - GENERAL PROVISIONS RELATING TO

WRITTEN LAWS
Style of statutes.
Citation of written laws,
Words of enactment,
Acts to be public Acts
Application of written law.
When written laws bind the Republic.

. Provisions to be substantive enactments.

Acts may be amended in the same session.
Preambles and Schedules

Headings, notes, etc.

Punctuation

Use of extrinsic materials in interpretation

. References in written law

PART Illl - COMMENCEMENT OF WRITTEN LAWS
Date of passing, etc, of written laws.
Coming into force of written laws..
Exercise of powers before commencement.

PART IV - CONSTRUCTION OF WRITTEN LAWS
Law always speaking.
Application of interpretation provisions in written laws.
Corresponding meanings of parts of speech.
Rules as to gender and number.
Construction of "shall" and "may™.

PART V - GENERAL INTERPRETATION PROVISIONS

Definitions for legislative purposes.
Definitions for judicial purposes.
Definitions for official purposes.
Definitions for local government purposes.
Miscellaneous definitions.
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PART VI - PROVISIONS RELATING TO TIME AND DISTANCE

30.
3.
32.
33.
34.

35.
36.
37.

39.

4.
42,
43.

45,

47.

49,

51.

52.

53,

56.
57.

Standard time.

Provision where no time fixed.
Expressions relating to time.
Reckoning years and months.
Distance.

PART VIl - REPEAL OF WRITTEN LAW
Repeal of written law as amended.
Repeal of a repeal.
Repeal and substitution.
Effect of re-enacted provisions.
Effect of repealing provisions.

PART VIl - SUBSIDIARY LEGISLATION
Provisions relating to the making of subsidiary legislation.
Expressions in subsidiary legislation.

Relationship with parent legislation.
Rules of court.
Deviation in forms.

PART IX - STATUTORY POWERS AND DUTIES
Exercise of powers and duties.
Incidental powers.
Provisions as to holders of offices,
Exercise of powers of holders of offices.
Power of majority, quorum, etc. of statutory body.

. Power of statutory board not affected by vacancy, etc.

Exercise of powers to delegate.

PART X - OFFENCES AND PENALTIES
Double jeopardy.
Offences by corporate bodies,
Expressions prescribing penalties.
Forfeitures and fines.

PART Xi - MISCELLANEOUS

Service of documents.
Membership of the Commonwealth.

SCHEDULE 1 - Words of enactment
SCHEDULE 2 - Commonwealth countries
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INTERPRETATION ACT 1992
No.12 of 1992

AN ACT to provide for the application, construction, interpretation and operation of written
law; to provide with respect to the exercise of statutory powers and duties; and for
connected purposes.

[Commencement: 1 January 1293]

ENACTED BY THE PARLIAMENT OF UTOPIA:

PART | - PRELIMINARY
Short title and commencement.
1.-(1) This Act may be cited as the Interpretation Act 1992,
{2} This Act comes into force on 1 January 1993,

Application.
2.-(1) This Act applies to every enactiment, whether enacted before or after the commencement of this
Act, unless, in relation to a particular enactment:
(a) express provision is made to the contrary by a written law; or
(b} the context of the enactment is inconsistent with that application.
(2) This Act applies to the provisions of this Act.

Act to bind the Republic.
3. This Act binds the Republic.

PART Il - GENERAL PROVISIONS RELATING TO

WRITTEN LAWS
Style of statutes.
4. All statutes in Utopia are to be styled Acts,

Citation of written laws.
5.-(1) In referming to awritten law, it is sufficient for all purposes to cite or refer to the written law by:
{a) the short fitle or the citation by which it is expressed that the law may be cited; or

{b) the year in which the law was passed or made and the number among the Acts or subsidiary
legislation, as the case may be, for that year; or

{(c) the Chapter number, or other reference number, given to the law in the revised edilion of the laws,

{2) The citation or reference to a written law must relate to a copy of that law printed, or purporting to
be printed, by the Govemnment Printer.
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Words of enactment.

6. Every Bill presented to the President must contain wonds of enactment which must precede the
individual clauses of the Bill and be as set out in Schedule 1.

Acts to be public Acts.
7. Every Actis, and is to be judicially noticed as, a public Act.

Application of written law.
8. Every written law applies to the whole of Utopia unless the contrary intention appears.

When written laws bind the Republic,
9.-(1) A written law does not bind the Republic unless it is expressed to do so orunless it appears fo do
so by necessary implication.

(2) Subsidiary legisiation does not bind the Republic unless made under an Act that binds the Republic
or unless the Act under which it is made authorises it to do s0.

Provisions to be substantive enactments,
10. Every provision of a written law has effect as a substantive enactment without introductory words.

Acts may be amended in the same session,

11. An Act may be amended or repealed in the same session of Pariament as that in which it was
passed.

Preambles and Schedules,
12.-(1) The preamble to a written law forms part of that law and is to be construed as a part intended
to assist in explaining its purport and object.
(2) A Schedule, appendix or table in a written law, together with any notes to it, forms part of that law.

Headings, notes, etc.
13.-(1) The headings to the Parts, divisions or sub-divisions into which a written law is divided form part
of that law.

(2) The marginal or shoulder notes, or foolnotes, to any provision of a writtén law are not to be taken
as forming part of that law.

(3) Wonrds in or attached to an enactment that are descriptive of the contents of a provision of that or
another enactment are not to be used as an aid to construction but are to be taken as intended for
convenience or reference only.

Punctuation.
14. Punctuation forms part of a written law, and regard may be had to it in construing that law.

Use of exfrinsic materials in interpretation.

15.-(1) Subject to subsection (3), in the interpretation of a provision of an Act, consideration may be
given to any material, not forming part of the Act, that is capable of assisting in ascertaining the meaning
of the provision:

{a) to confirm that the meaning of the provision is the ordinary meaning conveyed by the text of the

provision taking into account its context in the Act and the purpose or object underlying the Act; or

(b} to determine the meaning of the provision when:

() the provision is ambiguous; or

{ii) the ordinary meaning so conveyed leads to a result that is manifestly absurd or unreasonable.
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(2) Without limiting the generality of subsection (1), the material that may be considered under that
subsection includes:
(@) any relevant report of a State Commission, law reform commission, committee of inguiry or other

similar body that was laid before Pariament before the time when the provision was enacted;

(b) any relevant report of a committee of Parliament that was made to Pariament before the ime when
the provision was enacted;

(¢} atreaty or other international agreement that is referred to in the Act;
(d) an explanatory memorandum relating to the Bill containing the provisions, or any other relevant

document, that was laid before, or supplied to members of, Pardiament by a Minister before the time
when the provision was enacted;

() the speech made to Parliament by a Minister on the occasion of the moving by the Minister of a

motion that the Bill containing the provision should be read a second time in Pariament;

i a d;mrnem that is declared by the Act to be a relevant document for the purposes of this section;

an

(g) any relevant material in the official record of debates of Parliament.

{3) In determining whether consideration should be given to any material under subsection (1), orin
considering the weight to be given to any such material, regard must be had, in addition to any other
relevant matters, to;

(a) the desirability of persons being able to rely on the ordinary meaning conveyed by the text of the

provision taking into account its contexd in the Act and the purpose or object underlying the Act; and

(b) the need to avoid prolonging legal or other proceedings withoul compensating advantage.

References in written law

16.{1) A reference in a written law to an enactment is to be construed as including a reference to that
enactment as it may be amended from time to time.

(2) A reference in a written law by number or letter to two or more Parts, divisions, sections, subsections,
paragraphs, Schedules or other portions of a written law is to be construed as including the references first
and last mentioned.

(3) Where in a written law:

(a) a reference is made to a Pant, division, section, Schedule, appendix or form; but

(b) nothing in the context indicates that a reference to a Part, division, section, Schedule, appendix or

form in another written law is intended,
the reference is to be construed as a reference to a Pan, division, section, Schedule, appendix or form in
the written law in which the reference appears.

(4) Where in a provision of a writlen law:

(a) a reference is made to a subsection, paragraph, sub-paragraph or other division; but

{b) nothing in the context indicates that a reference io a subsedion, paragraph, sub-paragraph or other

division of some other provision is intended,
the reference is to be construed as a reference to a subsection, paragraph, sub-paragraph or other division
of the provision in which the reference appears.

(5) Where in a Schedule to a written law:

(a) a reference is made to a paragraph, subparagraph or other division; but

(b} nothing in the context indicates that a reference to a paragraph, sub-paragraph or other division of

some other provision is intended,
the reference is to be construed as a reference to a paragraph, sub-paragraph or other division of the
Schedule in which the reference appears.

(6) Where in a written law;

(a) reference is made to subsidiary legislation; but

(b) nothing in the context indicates that a reference fo subsidiary legislation made under some other

written law is intended,

the reference is to be construed as a reference to subsidiary legislation made under the written law in
which the reference appears.
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PART Il - COMMENCEMENT OF WRITTEN LAWS
Date of passing, etc, of written laws.
17.-(1) The date on which an Act is passed is the day on which the President signifies on the Bill for the
Act the giving of the President's assent to the Bill.
(2) The date on which subsidiary legislation is made is the day when it is signed by or on behalf of the
person having the authority to make it.

(3) Where a date appearing on a written law primted or purporting to be printed by the Govemment
Printer, purports, as the case may be, to be:

(a) the day on which the President assented to it; or
(b} the day it was signed by or on behalf of the person having authority to make it,

the apparent date is to be received as evidence that it was the date that it purporis to be and is fo be
judicially noted accordingly.

Coming into force of written laws.

18.41) An Act comes into force on the day that it is passed, unless the confrary intention is expressed
in the Act.

(2) Subsidiary legisiation comes into force on the day that it is published in the Gazetfe, unless the
contrary intention is expressed in the subsidiary legislation or in the Act under which it is made.

(3) The provision of an Act providing for the coming into force of the Act, or a specified provision of the
Act, on a day to be fixed by an instrument, and the provision of the Act providing for the short title, come
into force on the date the Act is passed, unless it is otherwise provided.

(4) Where an enactment comes into force on a particular day, it is to be treated as coming into force
at the first moment of that day.

(5) Where an Act provides that it is to come into force on a day to be fixed by an instrument, such an
instrument:

(@) may apply to the whole or to any provision or provisions of that Act; and

(b) may be issued at different days in respect of different provisions,
but it may not fix a day prior to the date on which the instrument is published in the Gazetfe, unless the
Act makes express provision to that effect.

{(6) Where subsidiary legislation provides that it is to come into force on a day to be fixed by an
instrument, the instrument may not:

(a) fix different days for different provisions; or
(b) fix a day prior to the date en which the instrument is published in the Gazetfe,
unless an Act makes express provision to that effect.

{) A reference in a written law, in whatever terms., to the day of the coming into force of a written faw,
where different provisions come into force on different days, is to be construed as a reference to the day
of the coming into force of the appropriate provisions of the written law.

Exercise of powers before commencement.
19.-(1) Where a provision of written law does not come into force on the date that it is passed or made,
and that provision confers power;
(a) to make subsidiary legislation;
(b) to make an instrument or issue or serve a document or notice;
(c) to hold an election for, or make an appeointment to, a specified office;
(d) to establish a specified body of persons;
(e) to prescribe forms or give directions; or
(f) do anything for the purposes of the written law,

that power may be exercised at any time after the date the written law is passed or made, to the extent
appropriate for the purpose of bringing the written law into force or of making it effective upon it coming
into force,
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(2) Where the power exercised is of a kind mentioned in subsection (1)(a), (b) and (e), it does not take
legal effect before the date on which it could have legal effect following the coming into force of the
provision conferring the power.

(3) Where the power exercised s of a kind mentioned in subsedtion (1)(c) and (d), the person elected
or appointed to the office or the body established, as the case may be, may perform his, her or its
functions, but only to the extent specified in subsection (1); but the term of office or membership of the
body is to be treated as beginning on the coming into force of the provision conferring the power.

PART IV - CONSTRUCTION OF WRITTEN LAWS
Law always speaking.
20.-(1) A written law is to be considered as always speaking.

(2) Where, in a written law, anything is expressed in the present tense, it applies to the circumstances
as they occur, so that effect may given to every provision according to the true spirit, intent and meaning.

Application of interpretation provisions in written laws.
21.-(1) Definitions or rules of interpretation in a written law apply to the construction of the provisions
of the law that contain those definitions or rules, as well as to the other provisions of the law.
(2) Aninterpretation section or provision in 2 wiitten faw is to be read and construed as applying only
if a contrary intention does not appear in the law.

Comesponding meanings of parts of speech.
22. Where a word or expression is defined in a writien law, other parts of speech and grammatical forms
of that word or expression, and cognate expressions, have comresponding meanings in that law.

Rules as to gender and number.
23.41) In an enactment:
{a) words and expressions importing the masculine gender include the feminine gender; and
{(b) words and expressions importing the female gender include the masculine gender.
{2} In an enaciment -
{a) words and expressions in the singular include the plural; and
(b) words and expressions in the plural include the singular.

Construction of "shall" and "may".
24. In an enactment:
(a) the expression "shall" is to be construed as imperative; and
(b) the expression "may"” is to be construed as permissive and empowering.

PART V - GENERAL INTERPRETATION PROVISIONS
Definitions for legislative purposes.
25.-(1) For the purposes of every written law, the expression:
“Act” means an Act of the Parliament of Utopia;
"amend", in relation to an enaciment, means modify, vary or add to, or replace or substitute, in whole or
in part, the enactment by another written law;
“commencement”, in relation to an enactment, means the time when that enactment comes or came inlo
operation;
"enact”, in relation to a written law, includes pass, make or issue the law;
"enactment” means an Act or subsidiary legislation, or a provision or a porion of an Act or subsidiary
legislation;
"Parliament” means the Parliament of Utopia;
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"prescribed”, when used in a written law, means prescribed by the written law, or by subsidiary legislation
made under the written law;
“repeal”, in relation to an enactment, includes revoke, rescind, cancel or delete the enactment by a written
law;
"sitting”, in relation to Pariament, means a period during which Pariament is sitting cortinuously without
adjournment, and includes a period during which the House is in Commitiee;
"sitting days", in relation to Parliament, means the days on which Parliament is sitting;
"Speaker” means the member of Parliament from time to time elected to be Speaker of Parliament;
“subsidiary legislation” means a proclamation, regulations, rules, rules of court, bye-laws, order, notice
or other instrument made under a written law and having legislative effect;
“written law”™ means the provisions of the Constitution, an Act or subsidiary legislation, for the time being
in force.
(2) An instrument made under a written law has legislative effect if:
(a) it determines the law or afters the content of the law, rather than staiing how the law applies; and
(b) it hasthe direct or indirect effect of imposing an obligation, creating a right, or varying or removing
an obligation or a right; and
(c) itis binding on its application..
{3) The expression "subject to affirmative resolution”, when used in relation to subsidiary legislation,
means that:
(a) the legisiation is to be tabled in Pariament; and

(b) if, at the end of the statutory period next after it has been tabled, Parilament has not passed a
resclution that it is to come into force or to continue to have effect, the legislation does not come
into effect or ceases to have effect from that date, as the case may be;

but its ceasing to have effect does not affect the validity of anything previously done under the legislation.

(4) The expression "subject to negative resolution”, when used in relation to subsidiary legisiation,

means that:

(a) the legisiation is to be tabled in Parliament; and

(b) if, within the statutory peried next after it is tabled, Pardiament passes a resolution that it is
disallowed, the legislation ceases to have affect from the date of the resolution,

but its ceasing to have effect does not affect the validity of anything done previously under the legislation.

{5) Forthe purposes of subsections (3) and (4), the expression “statutory period”, means a period of
40 days or such other peried as may be prescribed, in the enactment in which the expression is used; but
in reckoning the period, the time that Pardiament is dissolved or prorogued is to be disregarded.

Definitions for judicial purposes.
26. For the purposes of every written law, the expression:
"Chief Justice” means the Chief Justice of Utopia appointed under section 62 of the Constitution;
"court" means a court of Utopia of competent jurisdiction;
"Court of Appeal" means the Court of Appeal established by section 60 of the Constitution;
"court of summary jurisdiction” means a court exercising a statutory summary jurisdiction;
"Director of Public Prosecutions” means the Director of Public Prosecutions appointed under section
85 of the Constitution;
"Judge" means the Chief Justice or a Judge or an acting Judge of the Supreme Court;
"Judicial Service Commission” means the Judicial Service Commission established by section 85 of
the Constitution;
"magistrate” means a magistrate appointed under the Magistrates Courts Act, and includes a senior
maqgistrate;
"magistrate's court" means a magistrate’s court established under the Magistrates Courts Act;

"rules of court”, in relation fo a court, means rules miade by the authority having for the time being power
to make rules regulating the practice and procedure of that court;

"summary conviction" means conviction of a summary offence by a court of summary jurisdiction;
"summary offence” means an offence friable otherwise than on indictment;

"Supreme Court' means the Supreme Court of Utopia established by seclion 58 of the Constitution.
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Definitions for official purposes.
27. For the purposes of every written law, the expression:
"Auditor-General” means the Audilor-General appointed under section 94 of the Constitution;
"Cabinet® means the Cabinet established by section 45 of the Constitution,

"Commonwealth country" means an independent sovereign state that is a member of the Comm-
onwealth;

"Consolidated Fund" means the Consolidated Fund established by section 87 of the Constitution;
"Constitution" means the Constitution of Utopia;
"financial year” has the meaning given by section 33(2);

"Gazette" or "Official Gazette" means the Official Gazeffe printed and published by the Government
Frinter, and includes a supplement to the Official Gazetfe,

"Government” means the Government of Utopia;

"Government Notice” means an announcement, whiether or not having a legiskative character, made in
the Official Gazetfe by or with the authority of thie Govemment;

"Government Printer” includes a printer authorised lby the Govemment to print and puldish written laws
or other documents of the Govemment;

"Minister" means a Minister appointed under section 44 of the Constitution, and:

(a) in relation to an Act, means the Minister for the time being having responsibility for the
administration of the Act;

(b) in relation o subsidiary legislation, means the Minister for the time being having responsibility for
the Act under which the subsidiary legislation is made;

"Police Force" means the Police Force of Utopia constituted and maintained under the Police Act;

"police officer” means a person appointed a police officer or special constable under the Police Act;
"Police Service Commission" means the Police Service Commission established by section 102 of the
Constitution;

"President’ means the President of Utopia appeinted under section 28 of the Constitution;
*Prime Minister" means the Prime Minister appointed under section 73 of the Constitution;
“public office” means any office of emolument in the public service;

“public officer” means the holder of a public office: and includes a person appointed to act in such an
office;

“public service” means the service of Utopia in a civil capacity in respect of the government of Utopia;
"Public Seal" means the Public Seal of Utopia;
"Public Service Commission” means the Public Service Commission established by section 92 of the
Constitution;
"Republic” means the Republic of Utopia;
"statutory board" means a board, commission, commitiee, council or other similar body established by
or under a written law.

Definitions for local government purposes.
28, Forthe purposes of every written law, the expression:
"Council” means a Local Government Council established under the Local Government Act;
"local government area" has the meaning given by section 2 of the Local Government Act;

"Local Government Service Commission” means the Local Govemment Service Commission
established by seclion 94 of the Constitution.

Miscellaneous definitions.
29. For the purposes of every written law, the expression:
"act”, where used in reference to an offence or civil wrong, inciudes an omission, a series of acts or
omissions or a series of acts and omissions;
“affidavit”, in the case of a person permitted by law to affirm or make a declaration instead of swearing,
includes an affirmation and declaration;
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"coin" means a coin that is legal tender in Utopia:

"contravene”, in relation to a provision of a written law, includes a failure to comply with a requirement
or condition in that provision;

"definition" means the meaning or interpretation given to a word or expression by a written law:
"document” includes:

(a) a publication; or

(b} any matter written, expressed or described on any substance by means of letters, figures or marks

(or more than one of those means), which is intended to be used or may be used for the purpose
of recording any matter;

"function” includes a power, duty, responsibility or jurisdiction:
“individual" means a natural person;

"land" includes buildings and other structures and land covered with water;
"month" has the meaning given by section 33(3);

"oath", in the case of a person permitted by law to affim or declare instead of swear, includes affirmation
and declaration;

"penalty” means a fine, imprisonment or other form of punishment:
“perform”, in relation to a function, includes to exercise a power, duty, responsibility or jurisdiction;
"person” includes a company, corporation, and association or body of persons, corporate or unin-
corporate;
"power" inciudes a privilege, authority or discretion;
"publication” means:
(a) written or printed matter; or
(b) record, tape, disk or wire, or cinematographic, television or video film: or

{c) other medium by means of which information may be produced, reproduced, represented or
conveyed, mechanically, electrically, electronically or optically:

and includes a copy or reproduction of a publication as defined in paragraph (a), (b) or (c);
"public holiday” means a day appointed as a public holiday under the Public Holidays Act;
"public place" means a place to which, at the material time, members of the public have, or are permitted

or entitled to have, access, whether on or without making payment;
"service by post” means service in accordance with section 56(2);

"sell” includes exchange, barter, offer to sell or expose for sale;

“ship" means a vessel used or capable of being used for transport by sea;
"sign" includes affix or make a mark or fingerprint, or to affix a seal or chop;
"standard time" has the meaning given by section 30;

"statutory declaration” means:

(a) a declaration made in Utopia under the Statutory Declarations Act; or

(b) a declaration made outside UHopia but effective in Utopia under that Act;
“surety” means sufficient surety;

"swear", in the case of a person permitted by law to affirm or declare instead of swear, includes to affirm
and to declare;

"under”, in relation to a written law or a provision of a written law, includes "by", "in accordance with”,
"pursuant to", "in pursuance of* and "by virtue of";

"vessel” means a ship, boat, lighter or other floating craft used or capable of being used for transport by
water;

"will” includes a codicil and every writing making a voluntary posthumous disposition of property;

"word" includes a figure or symbaol:

"writing” includes printing, photographing, filming, photocopying, type-writing, electronic processing and
any other mode of representing or reproducing words in a visible form;

"“year" has the meaning given by section 33.
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PART VI - PROVISIONS RELATING TO TIME AND DISTANCE
Standard time.

30.-(1) In an enaciment, an expression relating to time and references to a point of time shall be
determined by reference to standard time.

{2) Inan enactment, the expression "standard time" means:
{a) exactly 4 hours later than Greenwich mean fime; or

{b) such other time as the President declares by proclamation to be the standard time of Utopia.

Provision where no time fixed.

31. Where in a written law no time is fixed or allowed within which anything must be, or is to be, or may
be, done, the thing must be, or is to be, may be, done, as the case may be, with all reasonable speed and
as often as due occasion arises.

Expressions relating to time.

32.41) The following provisions have effect for the purpose of computing time under an enactment.

{2) Where a period of time is expressed to begin on a particular day, that day is to be included in the
period.

(3) Where a period of time is expressed to be reckoned from, or after, a particular day, that day is not
be included in the period.

{4) Where a period of time is expressed to end on, or to continue fo, or to be reckoned to, a particular
day, that day is to be included in the period.

(5) Where:

(a) the time for doing anything is limited, or a particular day is specified, by an enactment; and

(b) that time expires on, or that time or day falls on, a Sunday or a public holiday,
the thing may be done on the next day that is not a Sunday or public holiday.

(8) Where a period of time set for the doing of anything does not exceed 6 days, Sundays and public
holidays are not to be included in the computation of the period.

{7) Where a period of time is expressed as a number of "clear days”, or as a number of days qualified
by the expression "at least” or "not more than”, both the first day and the last day expressed are to be
excluded in the computation of the period.

Reckoning years and months.
33.-(1) A reference in an enaciment to a year is to be construed as a reference to a period of 12 months.

(2) A reference in an enactment to a financial year is to be construed as a reference to a period of 12
months ending on 31 March.

(3 A reference in an enaciment to a month is to be construed as a reference to a month as directed by
the calendar.

Distance,

34. In measuring any distance for the purposes of a written law, the distance is to be measured in a
straight line on a horizontal plane.

PART VIl - REPEAL OF WRITTEN LAW
Repeal of written law as amended.

35, The repeal of a written law that has been amended by another written law includes the repeal of all
provisions of the other law that made the amendments.

Repeal of a repeal.

36. Where a written law repeals a repealing enactment, that repeal does not revive any enactment, or
rule of unwritten law, previously repealed unless words are added reviving it.

158



Repeal and substitution.

37. Where a written law repeals an enactment and substitutes provisions for the enactment repealed,
the repealed enactment remains in force until the substituted provisions come into force.

Effect of re-enacted provisions.

38. Where a written law repeals and re-enacts an enactment, with or without modification:

(a) a reference in another enactrment to the repealed enactment is to be construed as a reference to
the enactment as re-enacted;

(b) all offices constituted, and appointments of officers made, under the repealed enactment, and in
existence at the commencement of the re-enacted enactment, continue as if constituted or made
under the re-enacted enactment;

(c) all councils, corporations, boards, tribunals, commissions or other bodies constituted, and all
elections and appointments of their members made, under the repealed enactment, and in
existence at the commencement of the re-enacted enactment, continue as if constituted or made
under the re-enacted enaciment;

{(d) all proceedings taken under the repealed enactment are to be continued under and in conformity
with the re-enacted enactment, so far as is consistent with that enactment;

{e) all subsidiary legislation or instruments made under the repealed enactment, and in force or having
effect at the commencement of the re-enacted enactment, continue in force or to have effect as if
made under the re-enacted enactment, so far as is consistent with that enactment; and

{f) all decisions taken, consents given, authorisations and directions issued, applications and requests
made, and things done, under the repealed enactment, and having effect at the commencement
of the re-enacted enaciment, continue to have effect as if taken, given, issued, made or done under
the corresponding provision of the re-enacted enactment, so far as s consistent with that
enactment.

Effect of repealing provisions.

39.(1) Where a written law repeals an enaciment, that repeal does not, unless the contrary intention
appears:

{a) revive anything not in force or existing at the time at which the repeal takes effect;

(b) affect the previous operation of the repealed enactment or anything duly done or suffered under that

enactment;

(c) affect any right, titie, interest, status, privilege, obligation or liability acquired, accrued or incurred

under the repealed enactment prior to the repeal;

(d) affect any penalty or forfeiture incurred or liable to be incurred in respect of an offence committed

against that enactment;

(e} affect any investigation, legal proceeding or remedy in respect of any such right, title, interest,

status, privilege, obligation or liability, or penalty or forfeiture.

{2) An investigation, legal proceeding or remedy mentioned in subsection (1)(e) may be instituted,
continued or enforced, and a penalty, forfeiture or punishment lliable to be incurred may be imposed, as
if the enactment had not been repealed.

(3} Mothing in this section authorises the continuance in force after the repeal of an enactment of any
subsidiary legislation or instrument made under that enactment.

{(4) The inclusion in the repealing provisions of an enactment of an express saving with respect to the
repeals effected by it does not prejudice the operation of this section with respect to the effect of those
repeals.

{5) This section applies with respect to an enactment that expires or ceases to have effect as if that
enactment had been repealed.
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PART VIl - SUBSIDIARY LEGISLATION
Provisions relating to the making of subsidiary legislation.
40.-(1) Where subsidiary legislation purports to be: made in exercise of or under particular powers, it is
to be treated as to be made in exercise of or under all powers under which it may be made.

(2) Where a written law confers a power to make subsidiary legislation, it is to be treated as also
including a power to amend or revoke that subsidiary legiskation in the same way and subject to the same
conditions, if any.

(3) Where an enactment confers power on a person to make subsidiary legislation for any general
purposes and also for any special purposes incidental to those purposes, the enumeration of the special
purposes does not affect the generality of the powers conferred with reference to the general purposes.

{4} A power in an enactment to make subsidiary legislation may be exercised:

(&) in relation to:

(i) all cases to which the power extends:
(i} all those cases subject to specified exceptions; or
(iiiy any specified cases or classes of case; and

(b) so asto make, as respects the cases in relation to which it is exercised:

(i) the full provision to which the power extends or any less provision (whether by way of exception
or otherwise);

(i) the same provision for all cases in relation to which the power is exercised;

(i) different provision for different cases or classes of case;

(iv) different provision as respects the same case or class of case for different purposes of the
written law; or

(v} any such provision either unconditionally or subject to any specified condition.
{5) Subsidiary legislation may provide:
(a) that contravention of a provision of the legislation constitutes a summary offence; and

(b) forthe penalty for that offence, which must mot exceed a fine of $1000 and imprisonment for 3
manths.

Expressions in subsidiary legislation.
41.-(1) Words and expressions used in subsidiary legisiation have the same respective meanings as in
the written law under which the subsidiary legislation is made.

(2) A reference in subsidiary legisiation to "the Act” is to be construed as a reference to the Act under
which the subsidiary legislation is made.

Relationship with parent legislation,

42.-(1) A reference in an enactment to a written law is to be construed so as to include a reference to
any subsidiary legislation made under that writtem law.

(2) An act done under subsidiary legislation is to be treated as done under the written law under which
the subsidiary legislation was made,

Rules of court.

43.4{1) Where an enactment confers jurisdiction on a court, or extends or varies the jurisdiction of a
court, the authority having for the time being power to make rules of court for that court may make rules
of court for the court in exercise of the jurisdiction confemed, extended or varied.

(2) The power of that authority to make rules of court includes a power to make rules of court for the
purpose of any written law which directs or authorises anything to be done by or in accordance with rules
of court.

Deviation in forms.

44. Where a form is prescribed or specified under a written law, deviations from it that do not materially
effect the substance nor are likely to mislead do not invalidate the form used.
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PART IX - STATUTORY POWERS AND DUTIES
Exercise of powers and duties.

#45. Where an enactment confers a power or imposes a duty, the power may be exercised and the duty
must be performed from time to time as occasion requires.

Incidental powers.
46. Where an enactment empowers a person or authority to do an act or thing, all such powers are to
be regarded as given:
{a) as are reasonably necessary to enable that person or authority to do the act or thing; or
(b) as are incidental to the doing of the act or thing.

Provisions as to holders of offices.

47.41) Where an enactment authorises the appointment of person to any office and declares that this
section applies to that appointment, it is to be treated as also conferring on the authority having the
function of appointment;

{a) power, at the discretion of that authority, to remove or suspend the office holder; and

(b) power, exercisable in the like manner and subject to the like consent and conditions (if any)

applicable on the appointment:

(i) to reappoint or reinstate the person to the office;

(i) where the office holder is for any reason prevented from performing the functions of the office,
o appoint ancther eligible person in the stead of the office holder, or to act in that stead, and
to provide for the remuneration of the person so appointed;

{iii) to fix or vary the remuneration, to withhold the remuneration in whole or part during a period of

suspension from office, and to terminate the remuneration on removal from office, of the office
holder.

(2} Where:
{g) an enactment authorises the appointment of a person to an office; and

(b) that function is exercisable only upon the recormnmendation or subject to the approval, consent or
concurrence of some other authority or person,

the powers in subsection (1) are exercisable only upon the recommendation or subject to the approval,
consent or concumence of that other authority or person.

Exercise of powers of holders of offices.

48. Where an enactment confers a power or imposes a duty on the holder of a public office, the power
may be exercised and the duty must be performed by the person for the time being lawfully holding, acting
in or performing the functions of that office.

Power of majority, quorum, etc. of statutory body.
49.-(1) Where an enactment confers or imposes a function upon a body or a number of persons

consisting of not fewer than 3 persons, the function may be performed by a majority of those persons.

(2) Where a statutory board consists of 3 or more persons:

{a) aquorum is constituted at a meeting of the board by a number of members of the body equal to:

(i) at least one-half of the number of members provided for in the written law establishing the
board, if that number is a fixed number; and

(i} if the number of persons is not so fixed but is within a range having a maximum or minimum,

at least one-haif of the number of members in office;

{b) an act orthing done by a majority of the members of the board present at the meeting, if those
members constitute a quorum, is to be regarded as having been done by the board.
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Power of statutory board not affected by vacancy, etc.

50. The powers of a statutory board are not affected by:

{a) a vacancy in the membership of the board;

{b) any defect afterwards discovered in the appoimtment or qualification of a person purporting to be
a member of the board or the deputy or altemate of a member;

{c) a minor frregularity in the convening or conduct of a mesting of the board;

{d) the presence or participation at a meeting of the board of a person not entitled to be present or to
participate.

Exercise of powers to delegate.
51.-(1) Where under a written law:
(a) a function of a person may be delegated; and
{b) the performance of the function is dependent upon the opinion, belief or state of mind of that
person,
the function may be performed by the person to whom it is delegated upon the opinion, belief or state or
mind of the delegate in respect of that matter.
(2} Where a written law confers power upon a person to delegate the performance of a function
conferred on the person under a written law:
(a) that delegation does not preclude that person from performing the function delegated;
{b) the delegation may be made subject to such conditions, qualifications, limitations or exceptions as
that person may specify in writing at the time of the delegation;
{c) the delegation may be made to a specified person or to persons of a specified class or to the holder
or holders for the time being of a specified office or class of office;
(d) the delegation may be amended or revoked by instrument in writing signed by the person
delegating.
(3) Where a written law confers upon the holder of an office the power to delegate the performance of
a function, that delegation does not cease to have effect by reason only of a change in the person holding,
or acting in or performing the functions of, that office.
(4) The delegation of a power is to be treated as including the delegation of any duty incidental to that
power, and the delegation of a duty is to be treated as including the delegation of a power incidental to,
or connected with, that duty.

PART X - OFFENCES AND PENALTIES
Double jeopardy.
52. Where an act constitutes an offence under 2 or more enactments, or under an enactment and the

common law, the offender is liable to be prosecuted and punished for any of those offences, but that
person shall not be punished twice for the same offence.

Offences by corporate bodies.
§3.-(1) Every enactment relating to an offence punishable on indictment or summary conviction is to
be treated as referring to bodies corporate as well as to individuals.
{2) Where under a written law an offence is committed by a body corporate, every person who at the
time of the offence:
(a) is a director, manager or officer; or
(b} is concemed in, or is purporting to be concemed in, the management of its affairs,
commits that offence, unless that person proves that the act constituting the offence took place without
his or her consent or knowledge or that he or she took reasonable steps to prevent the commission of the
offence.
(3) Where:
{a) the penalty specified in a written law in respect of an offence does not consist of or include a fine;
and
(b) no different provision is expressly made,
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the court convicting a body corporate of that offence: may impose a fing, instead of the specified penaity,
according to the following scale -

Specified maximum penaity Maximum fine
of imprisonment

not more than 6 months $5000
more than & months but not more

than 12 months $7500
more than & months but not more

than 2 years $15000
more than 2 years $50000.

(4) If at any time the Minister responsible for Justice and Legal Affairs is of the opinion that there has
been a change in the value of money, the Minister may substitute, by order published in the Gazetfe, for
the sums specified in subsection (3) such other sums the Minister considers appropriate to take account
of the change.

Expressions prescribing penalties,
54.-(1) Where in a written law a penalty is specified in respect of an offence, that penaity is the
maximum penalty that may be imposed for that offence.
{2) Where in a written law more than one penalty is specified in respect of an offence, the use of the

word "and" between the respeclive penalties means that the penalties may be imposed in the altemative
or cumulatively.

(3) Where at the end of a seclion or subsection in an Act a penalty is specified:
(a) acontravention of that section or subsection, as the case may be, constitutes an offence under the
Act: and
(b} the specified penalty is the maximum penalty that may be imposed in respect of that offence;
this subsection applies to subsidiary legislation with the necessary modifications.

Forfeitures and fines.

55.-(1) Every fine or pecuniary penalty imposed by or under a written law must be paid into the
Consolidated Fund.

(2) Where under a written law anything is, or is ondered by a competent authority to be, forfeited, it is
to be treated as forfeited to the Republic.

(3) Where under a written law anything ordered to be, or to be treated as, forfeited to the Republic is
required to be sold, the proceeds of the sale must be paid into the Consolidated Fund.

(4) Mothing in this section affects an enaciment under which a penalty or forfeited thing, or the proceeds
of the sale of a forfeited thing, are recoverable or may be paid to any authority or person.

PART Xi - MISCELLANEOUS
Service of documents.

56.-(1) Where a written law authorises or requires a document or notice to be served on, delivered, sent
or given to, a person, without directing the manner in which that is to be done, the service, or delivery,
sending or giving, is to be treated as having been completed:

{a) in the case of an individual -

{i} by handing to the individual in person; or

(i) by addressing to the individual and handing to an adult person at, or posting to, the person's
usual or last known residential address, or, if a principal of a business, at or to the usual or last
known address of that business;

(b} inthe case of a corporate body or of an association of persons (whether incorporate or not) by
addressing to the body or association and handing to the secretary or ancther officer at, or posting
to, its principal place of business or principal office in Utopia; or

(c) ineither case, if there is no person at the address to whom a doecument or notice can be handed,
by affixing it, or a copy of it, to some conspicuous place at that address.
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(2) Where a written law authorises or requires a document or notice to be served on, delivered, sent or
given to, a person, by post, the service, or delivery, sending or giving, is to be treated as having been
completed:

(a) by properly addressing and posting by pre-paid post as letter to the last-known address of the

person; and

(b) at the time when the letter would have been delivered in the ordinary course of post, unless the

contrary is proved.

Membership of the Commonwealth.

57.-(1) The Schedule has effect for the purpose of determining which countries are members of the
Commonwealth.

(2) The President may amend the Schedule, by order, by adding the names of countries that have
become Commonwealth countries or by deleting countries that have ceased to be Commonwealth
countries.

{3) An order made under subsection (2) may declare the date from which the Schedule is amended in
respect of a particular country, whether that date is before, on or after the date on which the onder Is made.

(4) In a proceeding before a court or a person or authority acting judicially:

(a) acertificate signed by the Minister responsible for Foreign Affairs that on a date specified in the

certificate -
(i) aspecified country was or was not a Commonwealth country; or
(iiy that a specified territory was or was not one for whose intemational relations a specified
Commonwealth country was responsible,
is conclusive evidence of the matters stated in the certificate; and
(b) if no cedificate issued under paragraph (a) is produced:
() the fact that a country is specified in the Schedule is conclusive evidence that the country isa
Commonwealth country; and
(ii) the fact that the country is not so specified is conclusive evidence that the country is not a
Commonwealth country.

(5} Where a certificate is produced under subsection (4), the court or person or authority is to take
Judicial notice of the signature of the Minister on the cerificate.

SCHEDULE 1 {section )
Words of enactment

1. In every Bill presented to the President for assent, other than a Bill mentioned in paragraph 2, the
words of enactment must be as follows:

"Enacted by the Parliament of Utopia:".

2. In every Bill presented to the President for assent under section 35 (1) of the Constitution (which
relates to the amendment of the Constitution), the words of enactment muslt be as follows:

"Enacted by the Parliament of Utopia in accordance with section 35(1) of the Constitution:".
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Antigua and Barbuda
Australia

The Bahamas
Bangladesh
Barbados

Belize

Botswana

Brunei Darussalam
Cameroon t
Canada

Cyprus

Dominica

Fiit

The Gambia
Ghana

Grenada

Guyana

India

Jamaica

SCHEDULE 2

Commonwealth countries

Kenya
Kiribati
Lesotho
Malawi
Malaysia
The Maldives
Malta
Mauritius
Mozambique t
Namibia
Nauru
New Zealand
Migeria
Pakistan
Papua Niew Guinea
St. Christopher-Nevis
St. Lucia
St. Vincent
& the Grenadines

(section 56)

Seychelles
Sierra Leone
Singapore
Solomon Islands
South Africa *
Sri Lanka
Swaziland
Tanzania
Tonga
Trinidad and
Tobago
Tuvalu
Uganda
United Kingdom
Vanuatu
Western Samoa
Zambia
Zimbabwe

* Added by the Inferpretation Act (Commonwealth Countries) Order 1994, LN No.123.
t Added by the Interprefation Act (Commonwealth Counfries) Order 1995, LN No.4.
1 Added by the Interpretation Act (Commonwealth Countries) Order 1987, LN No.89.
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