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INTRODUCTION

The history of banking in Nigeria which makes bp banking system in existence

now can be traced to the colonial administratiohe Tolonial administration did not

adopt

any existing local banking system or any lainmsystem to develop on it. This is

because it was the advent of the colonialists ttranted increased importation of

British silver coins to meet the growing trade tielaship between England and West

African coast. It was due to the increasing nundiesilver coins in large boxes in Lagos

office of the initial sole shipping company, Eld@eempster & Co. that suggestions were

made

to establish a bank in Lagos. It was as dtresuhe interest of the British

businessmen that the Lagos agent of Elder Dem@star approached some banks in



Britain to open branches in Lagos. This step gase to the opening of branches of
banks in Lagos.

The history of banking in Nigeria developed in gd® The initial phase was
witnessed by expatriate banks which were solelyeaiMoy foreigners. The next was the
establishment of banks by indigenous businessméer gis was the combination of
both foreign and indigenous ownership of banks, #astly is the era of trade
liberalization where both foreigners and indigehase the same freedom to establish
banks either as foreigners alone or in combinatith local investors.

2.0 OBJECTIVES

It is intended that at the end of this Unit, yoowld be able to:

1. Trace the origin of formal banking in Nigeria;
2. The stages of development of banking system iniNigand
3. The current level of banking business in Nigeria.

3.0 MAIN CONTENT

3.1  History and Evolution of Banking in Nigeria

3.1.1 Expatriate Banks

The first attempt to establish a formal bank igétia was the establishment of a
branch of the African Banking Corporation in 1881 iagos. It was solely established to
import and distribute new silver coins and a banikethe colonial government. The
establishment of this bank or commencement of ankiusiness in Nigeria was not
backed up by any formal legislation. The Africamkiag Corporation was merely given
administrative mandate by the colonial authoritesommence banking business. The
bank’s progress was dissatisfactory so it was gollder Dempster & co. Ltd in 1893
(1J. Goldface - Irokalibe 2007).

In 1893 the Bank of British West Africa was inttmgd in Lagos by George
Williams Neville and registered in London the ng&ar 1894 because there was no local
legislation under which the bank could be incorpsota The bank grew steadily and
opened another branch in Old Calabar in 1900 (haldface-Irokalibe).



In 1899 the Bank of Nigeria was established bynpnent Nigerian Merchants.

The bank was officially known as “Anglo-African BlariLtd” and thereafter named
“Bank of Nigeria Ltd.” The first branches of therdawere located in calabar, Burutu and
LokoJa and later in Jebba (I.J. Goldface-Irokalibe)
The Bank of Nigeria was later acquired by Bank atigh West Africa in 1912. So at
the time of the amalgamation of the Southern andh¢on protectorates into one entity-
Nigeria in 1914, the Bank of British West Africa svandisputedly the only bank existing
in Nigeria.

The year 1916 withnessed the emergence of anb#ré known as the Colonial
Bank with branches in Lagos and Zaria and lategreded its branches to Port-Harcourt,
Jos and Kano. (1.J. Goldface-Irokalibe). The CabrBank constituted a very strong
competitor to the Bank of British West Africa. Theme of Colonial Bank was
subsequently changed to Barclays Bank (Dominiorpi@al, and Overseas). It resisted
all attempts of the Bank British West Africa to age it.

As time went on other banks started emerging, aglthe British and French
Bank for commence and Industry (later known asi®riand French Bank). In 1961 the
Nigerian branches of the bank were named Uniteck BanAfrica, which still exists up
till now.

Other expatriate Banks that entered Nigeria weamkBof America and later
became Savana Bank of India later known as AllieehkB Due to the banking
consolidation exercise in 2005 some of these bardk® merged or acquired by other
banks and have ceased to exist.

3.1.2 Indigenous Banks

Nigerians wanted to own and operate banks distinoaot European ownership and
control. Concerted efforts were made which resultethe establishment of banks by
Nigerians.

The first of its kind was the Industrial and Commoi@ Bank which was
apparently incorporated in England in 1914, but 1§29 it was wholly owned and
managed by Africans. Unfortunately in 1930 the bat into compulsory liquidation.
(1.J. Goldface-Irokalibe).



Upon the demise of the first indigenous bank,Nigerian Mercantile Bank came
up in 1931 and wound up in 1936.

Despite the problems of the earlier two banks,eNans did not lose hope in
ensuring that they have an indigenous bank, hdreedtablishment of National Bank of
Nigeria in 1933. The performance of the bank waprassive. In 1955 the Western
Region started patronizing the bank and eventuallged considerable shares in it. The
National Bank of Nigeria became a successful congpdb the expatriate banks.

Another indigenous bank that came into lime ligt#tsvthe African Continental
Bank, which started operation in 1948. The bankisgpess was said to be slow but
steady. The bank was patronized by Eastern Regieergment and its agencies.

Other indigenous banks began to increasingly emdiigey include Agbonmagbe
Bank which later became Wema Bank. It was estaddish 1945. The Western Region
patronized and owned shares in the bank. It becstroeg and constituted a second
indigenous challenger of the expatriate banks. Gthmll banks were founded after 1952
when the first Banking Ordinance regulating bakinginess in Nigeria was enacted but
could not survive.

3.1.3 Hybrid Banks

These are bank that were neither wholly expatriade wholly indigenous in
ownership, but whose ownership was a mixture oh l®{patriate and indigenous. This
specie of banks rose up in the 1950s. They inclidedank of Lagos, the Birini (Beirut
Riyad) Nigeria Bank and the Bank of the North.,(zbldface-Irokalibe). The Bank of
Lagos had Swiss partners while the Birini (Beiruyel) Nigeria Bank and the Bank of
the North had Lebanese partners. However, withrttigienization policy backed by the

Nigerian Enterprises Promotion Act, Nigerians tookr those banks completely.

3.1.4 Current Banks
With the advent of globalization, business has bexdanternationalized Nigeria
has promulgated laws that would encourage foreigginess in Nigeria to attract foreign
capital e.g. the Nigerian Investment Promotion Cassion Act to give equal
6



opportunities to both Nigerians and Non-Nigeriamgstablish business enterprises under
the relevant laws in Nigeria.

The above situation made so many banks to be edtadlin Nigeria. Prior to
2005 there were about eighty nine banks in Nig&fiany of those banks were weak in
share capital base which posed grave danger tedeomy. Consequently the Central
Bank of Nigeria ordered increased capital base ayiN25m to consolidate banking
business in Nigeria.

At the end of the consolidation exercise throuaggrgers and acquisitions, only

25 banks emerged, while 14 banks that could nogener be acquired were deemed as
distress banks and accordingly liquidated.

Nigerian banks have become strong to compete @tgrriSome of these banks

have branches in foreign Countries.

SELF ASSESSMENT EXERCISE 1

1. Give a brief account of the origin of formal barioperation in Nigeria

2. Briefly state the efforts made at establishing gretious banks in Nigerian and

whether the effort were fruitful.
4.0 Conclusion
The banking system as it now exist in Nigeriaktats origin from the colonial

businessmen who were the first to make attempteataring what appeared to be
banking services and eventually the formal esthblent of banks in Lagos. It means that

the banking system in Nigeria has no local roas #n imported system.

5.0 Summary

The first bank that was established in Nigerias wdrican Banking Corporation
followed by Bank of British West Africa (BBWA). Th8ank of Nigeria which was
initially known as Anglo-African Bank Ltd was latexcquired by the BBWA. The
Colonial Bank which later became Barclays Bank (Dovom, Colonial, and Overseas)
debuted and became a strong competitor to BBWAeCKoreign Banks also established

branches in Nigeria.



The First Indigenous Bank in Nigeria was the Indasand Commercial Bank
followed by the Nigerian Mercantile Bank and latiee National Bank of Nigeria. It was
after the establishment of the African ContinerBaink that other indigenous Banks
began to increase; notable among them was AgborenBgink which later became
Wema Bank.

As time on both foreigners and Nigerians jointlyabdished banks but with the effect of
the indigenization policy of the Nigerian EnterpgsPromotion Act, Nigerians took over
those banks.

The current banks that exist in Nigeria now hawaership of both foreigners and
indigenes. Business liberalization allows every awgpal opportunity to establish

business in Nigeria.

6.0 Tutor-Marked Assignment
The origin and development of banking in Nigeriam de classified into phases.
Give an over view of the phases in which bankingjioated and developed to the
present day Nigeria.
7.0 References/Further Readings
1. Goldface-Ilrokalibe, 1. J. Law of Banking in Nrgge (Malthouse Press
Limited, Lagos). 2007.
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INTRODUCTION

Every discipline or field of study has its pecultarminologies and or concepts.

Some of the concepts and terms are entrenchec inetbvant laws while some evolve

from practice of the profession, business or tr&dene of those terms may or may not be

defined by law.

2.0

3.0

The need for conceptual clarification becomes rergso lay a basic and proper
background for understanding of the subject of \ttithis is moreso that legal
definitions of terms are subject to several intetgiions depending on the
perception of persons until such is definitelylsetby judicial authority.

It is against this backdrop that the definitiorfstioe key terms such as
“Bank” (Banker), “Banking Business” and “Bank Custer” will be sought from
both the relevant statutes and practice for bettderstanding.

OBJECTIVE
At the end of the study of this unit you shouldifa position to:

1. know what a Bank (Banker) is
2. define the term Banking business
3. Identify who is a bank customer

MAIN CONTENT
10



3.1 Nature of Banking in Nigeria
The nature of banking in Nigeria can only be prbpenderstood when we are

able to define who is a banker, customer and wiiagtd¢utes banking business.

3.1.1 Definition of Bank (Banker)

Unfortunately, both the Banks and other Finanlkriatitutions Act (BOFIA) 2004
and the Central Bank of Nigeria, the principal wtat governing banks in Nigeria have
not defined what a bank is. However, by the impiaraof Section 55 of the CBN Act
the definition of bank in the repealed Banking Att990 still applies. Section 43 of the
Banking Act defines a bank as “Any person who earron banking business and
includes a commercial bank, an acceptance housegudit house, financial institution
and merchant bank” see also section 2(1) Eviderate A

Section 2 of the Bill of Exchange Act 2004 defirfbanker” which “includes a
body of persons whether incorporated or not whoyaam the business of banking”

Section 66 of BOFIA 2004 defines a commercial bemiknean “a bank in Nigeria
whose business includes the acceptance of depaositsdrawals by cheques” and
merchant bank to mean “a bank whose business ieslueceiving deposits on deposit
account, provisions of finance consultancy and satyi services relating to corporate and
investment matters, making or managing investmemtsehalf of any person.”

See also the case of Trade Bank plc v. Barilux (Nigl (2000) 13 NWLR pt 685 on

definition of bank.

3.1.2 Banking Business.
Section 66 of BOFIA 2004 defines banking businesSTae business of receiving
deposits on current account, savings account ar aimilar account, paying or
collecting cheques, drawn by or paid in by cust@nerovisions of finance or
such other business as the Governor may, by ordelished in the Federal
Gazette, designate as banking business” see Traudle Bc v. Barilux (Nig.) Ltd
(Supra). See also section 43 of the repealed Bgrkih, 1990.
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The words ‘bank’ or ‘banker’ are used intercharg# mean one and the
same thing and are referred to an incorporatedliaadced corporate body and
not an individual who works in a bank. See Akwulel® others v. Reginom
(1963) All NLR 193.

3.1.3 Bank Customer
There is no statutory definition of what bank casto is. The main requirement to
become a bank’s customer is having an accountpeiye of what form of
account (whether saving, deposit or current) ghedithe account is in his name.
See UBN Plc v. ITPP Ltd (2000) 12 NWLR pt 680; Addayi & 1 Anor v. ACB
Ltd. (1969) 3 ALR Comm 10; NNB Ltd v. Odiase (198NWLR Pt 310.

In addition one becomes a customer when he makexfar to open an
account and the banks accepts e.g. acceptanceos$ideundoubtedly creates a
binding and enforceable contract. See Ladbroke &vCdodd (1914) 30 TLR
433; Union Bank v. Integrated Timber and Plywooaducts Ltd (2000) 12
NWLR pt 680, 99.

SELF ASSESSMENT EXERCISE 2
1. What do you understand by bank and banking busin8spport your
answer with statutory and judicial authorities.

2.  What qualifies a person to be a bank customer?

4.0 CONCLUSION

The conceptual clarification of the terms Bank r{Bar), Banking business, and
bank customer has underpinned the nature of bgnkirNigeria. By all indications a
bank or banker must be a body corporate establigirdtie purpose of carrying banking
business. In dong so, it renders services to perfwoth corporate and natural) who are
referred to as its customers.
4.0 SUMMARY

A Bank (Banker) even though it is referred to gsesason, it must be a corporate
body established for the purpose carrying on bankmsiness. The business of banking
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is diverse but majorly and traditionally, it is thexeiving of deposits on accounts, paying
and collecting cheques drawn, or paid by custoraatsrender other financial services.
While bank customer is the person either as nafeetons or corporate bodies who

receives service from the bank.

6.0 TUTOR-MARKED ASSIGNMENT
1. With the aid of statutory and judicial authoritiegplain the following
terms:
(a) Bank
(b)  Banking business

(c) Bank Customer

7.0 REFERENCE/FURTHER READINGS
1. Layi Afolabi, Law and Practice of Banking (HeinemaBducational Books
(Nigeria) Plc, Ibadan) 1999.
2. Goldface-Irokalibe, Law of Banking in Nigeria (Sapr
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1.0 INTRODUCTION

Laws are the legal mechanisms that are providediie the conduct of people in
every aspect of human endeavours. Any thing thavigoverned by law is a free for all
affairs and could be done to the detriment of ofensons, society and of course the
nation.

The laws that are put in place for establishmdnbanks in Nigeria have set
standard and requirements to be fulfilled by therators.

The establishment of banks in Nigeria involvesesal processes which are
required by different laws. There is the processnobrporation, which is regulated by
the Companies and Allied Matters Act. There is dls® process of obtaining banking
licence under the Banks and Other Financial Irtgbing Act which is finalized by the
authority of the Central Bank Governor under thet@d Bank Nigeria Act.

Until all the necessary steps are undertaken befdrank could be said have been
established.

2.0 OBJECTIVE
At the end of this unit, you should be in a pasitio:

1. Identify the principal laws for establishing a bankNigeria.
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2. Know the Requirements under each of the Laws.

3. Know the stages of establishing a bank as requiyddw.
3.0 MAIN CONTENT
3.1 Laws Regulating the Establishment of Banks in Niges.

The Laws regulating the establishment of bankiNigeria include principally the
Companies and Allied Matters Act, Cap. C. 20 LFN0O£0Banks and Other Financial
Institutions Act, Cap. B.3 LFN 2004; and CentrahBaf Nigeria Cap C4 LFN 2004.
3.1.1 Companies and Allied Matters Act. (CAMA)

Banks operating in Nigeria are corporate bodiégylmust firstly be incorporated
as a company under the CAMA by complying with tleguirements in respect of
registration of such a company. See Sections 18,38nCAMA See also Section 2(1)
BOFIA. Once a company is incorporated, it becomdsody corporate by the name
contained in the memorandum of association to camntybusiness. See Sections 37 and
38 (1) CAMA.

3.1.2 Banks and other Financial Institutions Act.

Section 2(1) BOFIA states that no person shallycan any banking business in
Nigeria except if it is a company duly incorporatedNigeria and holds a valid banking
licence issued under the Act. The procedure forlieatmpn for grant of licence to
undertake banking business is contained undernseg(il) (2) of BOFIA.

The Central Bank Governor has unfettered discreti®rio whether to issue or not to
issue licence, however, any licence to be issuatl bk with the prior approval of the
Minister of Finance. See sections 3 (3) & (5) BOFIA

3.1.3 Central Bank of Nigeria Act.

The Central Bank of Nigeria is established as dyb@orporate under S.1. CBN
Act. It is constituted by a Board chaired by itsv@mor. The governor is very significant
in the establishment of other banks because hesdkem with banking licence.

SELF ASSESSMENT EXERCISE 3
1. State the statutory backing to the establishmebtoks in Nigeria
2. What is the role of the CBN in the establishmenttbier banks in Nigeria?
4.0 CONCLUSION
15



5.0

6.0

7.0

The establishment banks in Nigeria involve comgeawith different laws,
and the requirements of those laws must be complidd before it can be said
that a bank has been properly established.

SUMMARY

There are three principal laws that regulate thabéishment of banks in
Nigeria. The Companies and Allied Matters Act dewdth incorporation of a bank
as a body corporate, while, the Banks and Othearféial Institutions Act is
concerned with application and issuance of bankaance, and the Central Bank
of Nigeria Act deals with the authority to issuenkiag licence.

TUTOR-MARKED ASSIGNMENT

Explain the relationship between the under listadues with regard to the

establishment of Banks in Nigeria.

(@) Companies and Allied Matters Act

(b)  Banks and Other Financial Institutions Act.

(c) Central Bank of Nigeria.

REFERENCES/FURTHER READINGS

1. Companies and Allied Matters Act, Cap. C. 20 LFN4.

(d) Banks and Other Financial Institutions Act, Cap.LB2, 2004.
(e) Central Bank of Nigeria Act, Cap. C4 LFN, 2004.
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Module1  Unit4
1.0 Introduction
2.0  Objectives
3.0 Main Content

3.1 Laws Regulating the Operation of BankimdNigeria

3.1.1 Banks and Other Financial Institution Act.

3.1.2 Central bank of Nigeria Act.

3.1.3 Bills of Exchange Act.

1.0 INTRODUCTION

The conduct of banking business in Nigeria asthelocountries is regulated by
several laws. These laws are put in place to peosmime set of standards and establish
Government agencies to be responsible for ensutivag banks comply with the
requirements of all relevant laws.

The operation of banking includes its internaltooinsystem, conduct of business,
relationship with customers, and other banks, teatal Bank, and dealings in banking
instruments. All these are covered by laws suchthasBanks and Other Financial
Institutions Act which majorly sets criteria forl &#lanks. The CBN Act establishes the
CBN as the apex regulatory government agency toseeethe operation of other banks
while the Bills of Exchange Act deals with negot@amstruments that are used by banks
in their relationship with customers.

2.0 OBECTIVE
At the conclusion of this unit you should be atole

1. Identify the relevant laws that regulate bankingragion in Nigeria.
2. Distinguish between the requirements of each ofaiws.
3. Identify the regulatory significance of each of taes.

3.0 MAIN CONTENT
3.1 Laws regulating the operation of Banking in Nigria
After the establishment and licensing of a bankNigeria, it can legally

commence business, however, in doing businesssitdaperate within the purview of
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the applicable laws in Nigeria. These laws incldalde BOFIA, CBN, and the Bills of
Exchange Act. Cap B8 LFN 2004.
3.1.1 BOFIA

3.1.2

The opening and closing of branches requires itenrconsent of the CBN.
Section 6 BOFIA likewise the operation of foreigmaiiches. Section 8 BOFIA.
Every reconstruction, reorganization, mergers disgosal including acquisitions
requires prior approval of the Governor of the CBN.
Every bank must at all material times maintai@ thinimum paid-up share capital
as may be determined by the C.B.N. Section 9, An8®GFIA.
Every bank is required to maintain a reserve fwheth a proportion of the annual
profit is transferred into for the purpose of itsslmess and adequacy in relation to
its liabilities. Section 16 BOFIA.
The BOFIA restricts certain banking activitiescegt with prior approval of in
writing of the CBN. See Section 20
Every bank is required to keep proper books aant with respect to all the
transactions of the bank. Section 24.
The control and management of failing banks isedby the CBN in conjunction
with the Nigerian Deposit Insurance Company (NDIEge Sections 35, 36 & 38
BOFIA.
The name which a bank should bear is also reguiat.g. names that appear
Government patronage are restricted or depictiogigyconnotation. Section 43.
The appointment of directors, chief executiveslasmie with the approval of the
CBN. Section 48

C.B.N. Act.
The CBN operates within the Act establishingltte Act provides for the powers
of the Bank to print currency notes and coins drerhonopoly of issuing them.
See Section 16 & 17 CBN Act.
The general operation powers of the CBN are aoedbelaborately under Section

26 while the activities it is prohibited from untbing are stipulated under S. 28.
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- The CBN is entrusted with certain services whithrenders to the Federal

Government. Section 30
- It is also mandated to act as banker to othekdanNigeria and outside Nigeria,

Section 36 and 37.

- Very importantly, it has power to make and aftdes and regulations for the good

order and management of its activities. S. 47.

3.1.3 Bills of Exchange Act. (BEA)

This Act deals with cheques, which is a bill otkeange that is commonly used by
commercial banks, (“whose business includes themaace of deposits withdrawable
by cheques”) S. 66 BOFIA.

By virtue of Section 73 BEA “ A cheque is a bifl @change drawn on a banker
payable on demand” See also UBN Plc V. OkubamaQRdd NWLR Pt 688, 573;
Trade Bank Plc v. Barilux (Nig.) Ltd (supra). Thiene, the provisions of the BEA apply
to a cheque. See Section 73 BEA.

There are specific provisions in respect of chequeder the BEA such as
presentment of cheque for payment S. 74, crossegles. S. 78-84.

In Addition, other provisions of the BEA in respef bills of exchange generally
apply to cheques, so banks are bound by them. Miéid®e considered under Module 4.
SELF ASSESSMENT EXERCISE 4.

1. State at least 5 aspects that law regulates inofferation of banking in
Nigeria.
2. What is the relevance of Bills of Exchange Act lbe regulation of banking
operation in Nigeria.
4.0 CONCLUSION

The conduct or operation of banking in Nigeria egulated by three principal

statutes.

These laws provide operational standard to be cordd with by banks. They

also provide the legal basis for their activiti€onsequently, every bank is

mandated to operate within the ambit of the lawsy Activity outside the law
might be illegal.
19



5.0 SUMMARY
The Banks and other Financial Institutions Act tates the activities of all banks
apart from the Central of Nigeria. The BOFIA redata banking business and
management of banks while the CBN Act establistes €BN as the apex
regulator of the banking sub-sector with functiamsl powers under the Act. The
Bills of Exchange Act deals with the negotiabletinments, which are used by
banks in the conduct of their business, especthidques.

6.0 TUTOR MARKED ASSIGNMENT
What is the relevance of Bills of Exchange Acthe tonduct of banking business
in Nigeria? Support your answer with statutory amticial authorities

7.0 REFERENCES/FURTHER READINGS
1. Banks and Other Financial Institution Act (supra)
2. Central bank of Nigeria Act (supra)
3. Bills of Exchange Act, Cap. B8, LFN 2004.
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7.0 References/Further Readings
1.0 INTRODUCTION

The relationship of banker and customer creatégailons and rights on both
parties. For these rights and duties to be enfbieethe relationship of bankers and
customer must exist in the first place. The natdrde relationship must be discerned to
know what rights and how to enforce any accruimghtrand obligations. This makes it
necessary to examine the nature of the relationstie first place. The traditional

nature of banker-customer relationship will betfyrsonsidered.
2.0 OBJECTIVES

The intention of this unit is to enable you:

1. know the earlier views on the relationship betweerbanker and its
customer.
2. know the current common opinion on the traditionalure of the banker-

customer relationship.

3. The effect of such a relationship.
3.0 MAIN CONTENT
3.1 Nature of Banker-Customer Relationship

The banker-customer relationship has a long enawlaty history. At one time or
the other courts gave legal considerations to #ekér-customer relationship and held
that a bank is a bailee or debtor. In Hall V. Bul1826) ER 279 the bank was described
as a depository of customers money. In Devayn&oble (1816)1. Mer 572 it was held
that money deposited with the bank is a debt orbtnk. See also Sims v. Bond (1933)
5B& Ad 389.

Even though it seems settled law now that bankstecner relationship is
generally considered as debtor creditor relatigndhiere are other ancillary services that
banks render which create special relationships.

These special relationships are contractual inreatdnich include Agency, Bailment and
Trusteeship.

We shall now consider banker-customer relationshiger specific headings separately.
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SELF ASSESSMENT EXERCISE 1
1. What was the opinion of the courts on the banksteruaer relationship before
it was finally settled.
3.2  Debtor — Creditor Relationship

The case of Foley v. Hill 1848 9ER 1002 finallyttkeal the argument by
confirming that banker-customer relationship iseesislly that of debtor-creditor. It was
held that money, when paid into a bank, ceasegetlier to be the money of the
principal, it is then the money of the banker whdd return an equivalent by paying a
sum similar to that deposited with him when hesiseal for it.

The trade of the banker is to receive money amdituas if it were his own, he
being debtor to the person who lend or depositedtlit him to use it as his own-per Lord
Broughham.

This position was adopted and applied in the ch€@sawaye v. National Bank of
Nigeria Ltd (1973) NCLR 474.

See also recent Nigerian cases in tandem withd#tsor-creditor principle. Trade
Bank Plc v. Barilux (Nig) Ltd (2000) 13 NWLR.

Co-operative Development Bank Plc v. Joe GoldayL¢d (2000) 14 NWLR Pt
688, 514.

It is categorically stated that the relationshgimeen a banker and the customer is
that of a debtor and creditor.

SELF ASSESSMENT EXERCISE 2
1. With Judicial authorities elucidate the banker ocostr relationship as being

that of debtor creditor relationship.

4.0 CONCLUSION:

It is now settled law that the banker customeati@hship is primarily that of
debtor creditor relationship. This is more pariely where the relationship is based on
opening an account by the customer with the bardai&s deposited in the account of

the customer with the bank makes the bank a debtole the customer a creditor.
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5.0 SUMMARY

At the initial time the courts interpreted théat®nship of banker-customer as that
of bailment. It was later held that a banker wasehyea depository of customers’ money.
But now it is generally agreed that the bankeraust relationship is a debtor-creditor

relationship.

6.0 TUTOR MARKED ASSIGNMENT
1. What is the judicial view on the relationship beénea bank and customer
especially when it is based on account holding?
7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi, Law Practice of Banking, (supra)
2. 1.J. Goldface-Irokalibe, Law of banking in Nigefgupra)
UNIT 2
1.0 Introduction
2.0 Obijectives
3.0 Main Content
3.1  Contractual Relationship of Banker-Customer
3.1.1 Principal —Agent
3.1.2 Bailment
3.1.3 Trusteeship/Executorship
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 Reference/Further Reading

1.0 INTRODUCTION
Banks render some services to its customers dttar the traditional duty of
collecting deposits and paying money in demandafod on behalf of its customers.
23



These other services do not really fall under tabtar-creditor relationship of banker-
customer. They rather create some special kincelationships which are essentially
contractual in nature. These relationships mayntdde form of principal Agent, Bailee-
Bailor (Bailment), and Trusteeship/Executorship. ¥all now consider them one after
another.

2.0 OBJECTIVES
The aim of this Unit is that at the end of it yghould be able to:

1. Know the special banker-customer relationshipsdhatcreated by contract.
2. Know the circumstances in which the special refesiop can arise.
3.0 MAIN CONTENT

3.1 CONTRACTUAL RELATIONSHIP

There are some services which banks render thatecrgpecial relationship
between the bank and the persons to whom the seraie rendered. Those relationships
are regulated by specific laws governing the ses/iendered by the bank. We shall now
see some of those relationships.
3.1.1 Principal-Agent Relationship

Agency is created between a bank and the custorhen whe bank performs its
function of collection of cheques for and on belwdlits customers. See Capital Counties
Bank Ltd v. Gordon (1903) AC 243 HL. When a custopays in a cheque on which the
bank cannot set itself up as holder, the customby implication, constituting the banker
as his agent for the collection of that cheque thedrelationship is governed by the law
of agency. (Layi Afolabi, 1999) See West MinstemBad.td V. Hilton (1923) 43 TLR
124 at 126.

Another instance where agency can be establishadién a customer instructs a
bank to buy shares on his behalf.
3.1.2 Bailment
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A contract of bailment is created when a custon&divers to the bank and the
bank accepts an item for safe-custody. Here th& Enot a debtor but a bailee. This
arises where the customer keeps valuable with #rk.b(Layi Afolabi 1999). It is a
common practice for banks to keep for their custsmealuabe items. Like Will,
Certificates, precious jewelries etc and this wagoatract of bailment is created, the
banker being the bailee and the customer, therbditee bank is to deal with the property
in accordance with the instruction of the custofhailor) and shall exercise the standard
of care required in bailment. (Layi Afolabi) See tiollowing cases.

Armels Transport Ltd v. Agugua (1974) NCLR 123, Kegv. Ikupolowo (1972) NCLR
103.

The possible liabilities of the bank under bailmieclude as follows:
- An action for detinue — Aircool Metal Industriesi@g) Ltd V. Nigerian
Ports Authority. (1974) NCLR.
- An action in conversion — Koko V. Nigeria Port Aatity (1973) NCLR;
Langry v. Union Bank of London (1896) I.L.D.B. 229
- An action in Negligence — Kogbe V. lkupolowo (supra
3.1.3 Trusteeship/Executorship
Bankers do act as executors of will and if the eiseris prolonged, the bank
becomes a trustee. In some instances, a bank magkasl to administer trust
property. In that situation, the bank also becoan&rsistee. (Layi Afolabi 1999)
SELF ASSESSMENT EXERCISE 3
1. What is the implication of the ordinary banker-cuser relationship support
your answer with judicial authorities
2. Briefly explain some other special relationshipatthrise between bank and

customer.

4.0 CONCLUSION
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The banker-customer relationship is not restricteed the debtor-creditor
relationship but there are other kinds of relatiopsbetween a bank and a
customer which, exist only when a particular cirstance takes place.

The circumstance determines the kind of relatigmnshi

50 SUMMARY
The types of special relationships arising out afitcact between a banker and a
customer are: Principal — Agent relationship whildpends on instances when a
bank acts on behalf of the customer. While thetimiahip of bailment arises
when a banks keeps the customers items for safeodyusAnd then the
trusteeship/executionship relationship arises whiaeebank is either appointed a
trustee of some money for a beneficiary or an exoeaf a will.
6.0 TUTOR MARKED ASSIGNMENT
1. Explain with practical illustrations on how the wmlisted relationships can
be created between a banker and a customer.
(@) Agency
(b) Bailment
(c)  Trusteeship/Executorship
7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi, Law and practice of Banking
2. l. J. Goldface-Irokalibe, Law of Banking in Nigeria
UNIT 3
1.0 Introduction
2.0  Objectives
3.0 Main Content
3.1 Rights Arising from Banker-Customer Relationship
3.1.1 Rights of the Bank
3.1.2 Rights of the Customer
4.0 Conclusion
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5.0 Summary
6.0  Tutor Marked Assignment
7.0 Reference/Further Reading

1.0 INTRODUCTION

The relationship between a banker and its cust®giges rise to the several rights
and obligations. A remarkable feature of this cacttris that, the terms are not wholly
embodied in any written agreement executed by #régs. No attempt is usually made
to prepare a comprehensive list of the respeciiyets and duties of the banker and
customers.

The relationship between the two is a complex foumded originally upon the
custom and usages of bankers. Many of those custoohsisages have been recognized
by the courts and to the extent that they have Bearcognized and not expressly stated,
they must be regarded as implied terms of contract.

2.0 OBJECTIVES
It is intended that at the end of this unit yoowdd be able to:
1. Understand the rights of banks in relation to istomers

2. Understand the rights of a customer in relatiohis¢her banker.

3.0 MAIN CONTENT
3.1 Rights Arising from Banker-Customer Relationshp
Just like in any other contract, the banker custorelationship imposes rights and

duties on the parties which are legally enforceable
3.1.1 Rights of the bank

(@) To charge reasonable interest on credit fasligranted to the customer

and reasonable commission for some other servecekered.
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3.1.2

(b)

(€)

(d)

(€)

(f)

9

(h)

To obtain reimbursement from the customer gpeet of expenses incurred
on that customer’s behalf. eg. Where a bank insare®rtgaged property
on behalf of the customer.

To exercise right of set off as may be to hivamtage and as may be
permitted by law and by banking practice.

To use moneys deposited by customers withooburse to, or prior
approval from the customer.

to close the account after giving reasonabte®o

To recall overdraft permitted on current accounewltircumstances are
such that it is the best course of action and fmeeximmediate payment
from the customer.

To exercise the right of lien on its customer’'sgaxies in its possession
provided that there is in agreement that is on isterst with lien.

To refuse payment of any cheque or other paymestrsrnot property
drawn and even if property drawn, to refuse paymiénhere is any legal
bar towards payment whether or not the customawere or where funds

in his account are insufficient. (Layi Afolabi)

Rights of the Customer

(@)

(b)

(d)
(e)
(f)

To deposit or pay in cash, cheques and othgala instruments into his
account.

To get payment upon the customer’s written estjeither to himself or to
a named beneficiary, provided the account is irdfancredit arrangement
has already been agreed.

To have his account conducted in a conditiosecrecy

To be given reasonable notice before his aticoould be closed.

To be notified of any suspicious adverse eventkis account.

to be furnished with the statement of accowsgutarly or upon request
(Layi Afolabi).
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SELF ASSESSMENT EXERCISE 4
1. Mention atleast 5 rights of bank under banker-austorelationship.

2. What are the rights the customer has in his reiahigp with the bank?

4.0 CONCLUSION
The banker and the customer have their respedttesrwhich are enforceable in
law. The parties are bound to recognize each a&haghts at all times as long as

the banker customer relationship subsists.

5.0 SUMMARY
The rights of the bank-have been itemized as vgetha rights a of the customer.
The banker’s rights give it the mandate to dealraymately with customer’s
money and account. Similarly, the customer’s rigintable him to properly access
his money and information on the account.

7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi, Law and Practice of Banking

UNIT 4

1.0 Introduction
2.0 Obijectives
3.0 Main Content
3.1 Duties of Bank and Customer
3.1.1 Duties of Bank
3.1.2 Duties of Bank
4.0 Conclusion
5.0 Summary
6.0 Tutor Marked Assignment
7.0 Reference/Further Reading
1.0 INTRODUCTION
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The existence of rights in the banker-customertioglahip automatically creates
duties on each party. The rights of each party sepoorresponding duty on the
other party to take actions or steps that would eridle other party to enjoy his
right. The respective duties of both the bank ahd tustomer are stated
hereunder.
2.0 OBJECTIVE
The aim of this unit is that at the end of it, yghould be able to:
1. know the duties the bank owe the customer

2. know also the duties the customer owe the bank.

3.0 MAIN CONTENT

3.1 Duties of Bank and Customer

3.1.1 Duties of Bank

(@) To collect cash, cheques and other payablerumsints deposited by its
customers. See Dike v. ACB Ltd (2000)5 NWLR pt 6845

(b) To abide by the customer’s written mandate ¥ the account is in fund or
credit arrangement has already been agreed. UBNvoye (1996)35 LRCN 234,
the mandate is regularly drawn, and there is nallempediment towards
repayment.

(c) To give reasonable notice before closing actoun

(d)  To provide the customer with statement of aatoegularly or upon request

(e) To draw the customer’s attention to any suspgiadverse or other circumstances
as may be prudent to bring to the customer’s attersio as to forestall forgery or
any unauthorized dealings by third parties (LayolAbi)

3.1.2 Duties of the Customer

(@)  To give written instruction to the bank if heeks to withdraw his money. Such

instruction usually include cheques, standing @addirect debit instructions.

(b)  To inform the bank without delay of any suspus dealings on his account as

may come to his knowledge e.g. lose of cheque leaaheque book, forgery of
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his signature or other things which though not éoyg may require that the banks
records be amended e.g change of signature, dielegditauthority to sign etc.

(c) To draw a cheque with care and diligence and manner that will not facilitate
fraud, forgery or unauthorized alteration.

(d) To pay reasonable commission and interest orowed funds as agreed

(e) To repay overdrafts on demand and to repay dmanother facilities as agreed.

() To ensure that his account is in fund or creditngement made to meet cheques
and other payment instructions issued (Layi Afglabi

SELF ASSESSMENT EXERCISE 5

1. What are the duties the bank owe to the cust®dmer

2. What are the reciprocal duties the custometdwards the bank?

4.0 CONLCUSION
The duties of both the bank and customer are maarie observed. Non-
observance of any accrued duty would amount tochred duty which can be

enforced by the wronged party.

50 SUMMARY
The duties of the banks and the customer have $sgarately stated in the main
content. The duties of the bank regulates his dgsalion the account of the
customer. On the other hand the customer dutiegireediim to operate his
account in accordance with banking practice.

6.0 TUTOR MARKED ASSIGNMENT

1. Mention 5 duties the customer owe to the bank

7.0 REFERENCES/FURTHER READINGS

1. Layi Afolabi, Law and Practice of Banking

2. I.J. Goldface- Irokalibe, Law of Banking in Nigari

MODULE 3
UNIT 1. Appropriation of payment
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UNIT 2. Combination of Accounts
UNIT 3. Overdraft

UNIT 4. Termination of Banker-Customer Relationship
UNIT 1
1.0 Introduction
2.0 Objective
3.0 Main Content
3.1 Appropriations
3.2 Exceptions
4.0 Conclusion
5.0 Summary
6.0 Tutor-marked Assignment

7.0 References/further Readings

1.0 INTRODUCTION

Appropriation of payment is a banking practice thegulates dealings with a
customer multiple accounts with a particular basgeeially when those accounts are in
debt. The rule of appropriation of payment seekprtwvide for orderliness in applying
any money paid into the bank by the customer. Tustomer has the primary right to
decide to which account the money should be pawm while the bank has a secondary
right to apply the money to any of the customeegbitishould the costumer failed to give
specific or implied directive. When both of thenildd then the appropriation will be

done by the operation of law.

2.0 OBJECTIVE

It is intended that at the end of this unit youlddddoe able know:
1. Who can make appropriation of payments?
2. When appropriation of payment can be made

3. Exceptions to the rule of appropriation of payments
3.0 MAIN CONTENT
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3.1  Appropriation of Payment

The general rule is that, if a customer is owingenthan one debt to the same
bank, he has the right to give instruction as te tlee money he pays in is to be applied
to settle the debts he wants to pay off or redGeee the debtor appropriates payment, it
becomes binding and the banker must not deviaterendebt being paid need not be the
oldest. Se British and French Bank Ltd v Opalay@6@) 1 ALL NLR, 26

The case of W.P Greemhalgh & sons v. Union BankMahchester Ltd (1924)
2KB, 153; LT 637 was adopted and relied upon by ltgerian supreme court in
Opalaye’s case. It was held:

A bank who has agreed with a customer to open teownts in his
name, and who holds a bill which the customer haecifically
appropriated to one account, is not entitled, withthe customer’s
consent, to transfer the proceeds of such a biliéamther account.

For appropriation to be binding, the customer'smibn has to be expressly
communicated to the bank or is reasonably impleithé circumstances of the debts.

Where neither the customer nor the banker appiegriand the debts are many,
S.55(1) Limitation Act provides the basis of apprafion that:

Where there exist a number of debts and the custanakes any payment
whether on account or generally to the banker amther the customer nor the banker
appropriates the sum paid to any particular debt ftllowing provisions shall have
effect:

(a) If some or all the debts are not statute barredsgdéhe payment shall, unless the
circumstances in which it was made, indicate otieewbe deemed to be
appropriated pari passu in respect of each debismat statute barred.

(b) If all the debts are statute barred, it shall bengded appropriated among the debts

pari passu.

SELF ASSESSMENT EXERCISE 2

1. What is the effect of a customer’s instruction pprapriation of payment?
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2. What is the legal implication of non-appropriatioh payment by either the

customer nor the bank where there are generaldebts

3.2 EXCEPTION
1) BETWEEN TRUSTEE AND BENEFICIARY

The application of the rule in Clayton's Case wowmdrk hardship
and injustice to beneficiaries if applied in thelagonship of a trustee
and beneficiaries. In this case, equity gives prigr to the
beneficiaries in the resulting balance, and on basis that the trustee
must be taken to have draw out his own money iafprence to the trust
money. This is as the rule in Hallet's case and stdnte aknown
exception to the Clayton's rule.

Simply stated, when a trustee of a trust propertiyxes trust funds
with his personal money and takes out of the pdbg trustee deemed to
withdraw his own money first leaving behind the d4tu fund
irrespective of the chronological order to the tsation. In
HALLET'S ESTATE RE KNATCHBULL V. HALLET (1880) 13CHD 696

Hallet, solicitor insolvent. While alive, he paidnto his

banking account and there mixed with own moniesnds which he
held in fiduciary capacity from two sources belongito a client. The
trustees and the clients whose property had besapmiopriated claimed to
be entitled to the monies in the bank account ireference to the
general creditors.

HELD: Since Halle was in a fiduciary position, theerson for
whom he held the monies were entitled tollow and recover it.
The rule in Clayton's case did not apply and he tmhe treated as
having made all his drawings on the account on lbMn monies, since it
would have been contrary to his duty to have dramm held in a

fiduciary capacity. However, as between benefigarthemselves, the rule in
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Clayton's case would apply.

(2) TWO OR MORE ACCOUNTS

If a customer keeps two or more accounts of diffecharacters a bank, it will
not be presumed that credits in one of the thos®wuats will extenguish debits
in his other account or accounts in order of tinme. |
BRADFORD OLD BANK LTD. V. SUTCLIFFE (1918) 2 KB 833

A customer had a loan account and a current account :

and it was held that payments to the credit of the current

account must be appropriated to that accounts, and

accordingly a guarantor for the loan account could not
claim that such payments should be taken in educati on of
the loan.

However, the rule in Clayton's case can be applied

to each account separately.

(3) CONTRARY INTENTION
Where the customer has himself appropriated, the

rule will not apply. This is also true where a clau se
is inserted that security provided shall be on a
continuing basis.
This rule may respectively work to the disadvantage
of a banker as the case law clearly shows. It is
advisable therefore that a banker on receipt of the
notice of death of a joint account holder or the
provider of certain securities against advances, no tice

of a second or the determination of guarantee to

halt or break further transactions in the account i n
which the debt is owed and passed future transactio n
through a new count, failing which the bank may be caught
by this rule only to discover that it's otherwise s ecured
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debts have become unsecured.

4.0 CONCLUSION

From the foregoing, it can be seen that the bams amt have unilateral power to
appropriate payments made by the customer. The ebaiskobliged to respect the
intention and direction of the customer where mesde manifest.
5.0 SUMMARY

Appropriation of payments applies where a custooggrates more than one
account or debts in the same bank. Any appropnaifopayment made by the customer
binds the bank. But where the customer fails tao@mpate, the bank can be at liberty to
appropriate, and if both failed the appropriatioitl Wwe deemed by operation of law.
However, there are exceptions to the rule of apptpn of payments such as accounts
of different status, and contrary intention of tustomer.
6.0 TUTOR-MARKED ASSIGNMENT

1. With the aid of judicial authorities explain @mmstances in which appropriation
of payments can be properly made.

7.0 REFERENCES/FURTHER READINGS

Layi Afolabi: Law and Practice of Banking (sujpra
I.J. Goldface-Irokalibe: Law of Banking in Niger

N =

UNIT 2

1.0 Introduction
2.0 Objective

3.0 Main Content

3.1 Combination of Accounts

3.1.1 Conditions of set-off

3.1.2 Accounts that can be combined

3.1.3 Accounts that cannot be combined
4.0 Conclusion

5.0 Summary
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1.0 INTRODUCTION
Where a customer has more than one account aathe branch of a bank, or at

two or more branches of the same bank, the issateatises is whether the bank has the
right to set-off what is due to the customer on aneount against what is due from him
on another account, so that only the ultimate dr bsance that is available to the
customer when deciding what sum the customer can.drhis is variously referred to as
bankers right of “combination of accounts” consatidn of accounts or “right of set-
off”.
2.0 OBJECTIVES
At the end of this unit you should be able to;

1. Know what is combination of account

2. ldentify circumstances in which combination of amets can or cannot be made

3.0 Main Content
3.1 Combination of Accounts.

Combination of account is generally referred totlaes principle of set off of
mutual debts so that only the net balance in cust@nights to retain a credit balance in
customer’s payable. It is one of the banker’s ggbtretain a credit balance in customer’s
account against a debt due to the bank from thivees. See Co-operative Development
Bank Plc v. Joe Golday Co. Ltd (2000) 14 NWLR p56811
3.1.1 Conditions of set off.

0] The two sums must be duly ascertained and dgupen by both parties. Set off
cannot be applied to disputed debts.

(i)  The debts must be due to an from the samegsairt the same name and interest.

(i)  Both debts must be due for payment, eithemiadiately or on demand. Contingent
liabilities cannot be set off against a debt tealready due for payment.

It must be noted that the bank’s right to combioeoants is not without some exceptions

and subject to any special agreement between thk &ad its customer, express or

implied. See Co-operative Development Bank Ploe. Golday Co. Ltd (Supra)
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3.1.2
1.

3.1.3

Accounts that can be combined.

Different current account balances, usually giesied current account 1,2 or
whatever designation used which are separatedfonfjonvenience sake as much
as they belong to the same party in the same nachaght.

Current account and savings account of the saistemer

Current account and deposit account of the sarstomer.

Credit balance in the customer’s private accami debit balance in a trust
account where the customer is the sole trustee.

Credit balance in the customer’s private accaumd debit balance in a joint
account where the customer is jointly and sevetalhle with others.

Credit balance in the customer’s private accamat debit balance in a partnership
account where the customer is not a limited parémer where joint and several
liability have been established.

Credit balance on a guarantor’s account andtdebiance on the account
guaranteed provided the guarantee has crystalimdddemand has already been
made on the guarantor. The set off is howeverricesti to the limited the
guarantee.

A current account credit balance and a loanwattcahere the loan is already due
for payment and already demanded.

Where in a joint account owned by two persons, af them is dead, debit balance
on the survivor’'s personal account can be combingd credit balance on the
joint account as the credit balance automaticadlgsps to the survivor under the
rule of survivorship. (Afolabi L 1999).

Accounts that cannot be combined

Debit balance on a personal account cannot teffsagainst credit balance in a
trust account or other account held by a professida keep other people’s
money.

Current, saving or deposit account credit badaard loan account where the loan

is not due for payment or demanded for.
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3. Credit balance on a partnership account canaaeb off against debit balance of
one of the partners private account, unless tme fjuaranteed the account, the
guarantee crystallized and demand has been made.

4. Credit balance on a joint account cannot beoffeagainst debit balance in the
private account of one of the joint account holdamnkess the other joint account
holder is dead and the credit balance passes wiaaihe survivor.

5. Credit balance cannot be set off against lighihat is still contingent.

Balance on account opened in the customer’s reardethe other in his business
name cannot be combined without the customer’sasdnghere being an implied
agreement to keep them separate. See Allied BaAkubaze (1997) 6 SCNJ 116.

7. Where one of the debts is statute barred. Tdie df set off is lost as the statute
barred debt cannot be enforced by law.

SELF ASSESSMENT EXERCISE 3

1. What is combination of account?
2. Give 5 instances of account that can be combinddbanstances of accounts that

cannot be combined.

4.0 CONCLUSION

Combination of accounts is a right that is avagatd the bank. The right is not
absolute and cannot be exercised arbitrary. Tloaiistances for the exercise of the right
must exist before the bank can properly exerciggesa
5.0 SUMMARY

Combination of accounts can be made where a custioasestwo or more accounts
in the same branch of the bank or two or more lrasiof the same bank. The conditions
for set-off have been provided and must exist leefoican be validly done. There are
accounts of the customer that can be convenienthpf§ while there are other types of
accounts that cannot be combined.
6.0 TUTOR-MARKED ASSIGNMENT

1. Explain the conditions in which combination afcaunts can effectively

and validly be done
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7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi: Law and Practice of Banking

2. |.J. Goldface-Irokalibe: Law of Banking in Nigger

UNIT 3

1.0 Introduction

2.0 Objective

3.0 Main Content
3.1 Overdraft
3.2 Classification of Overdraft
3.3 Interest on Overdraft

3.4 Payment of Overdraft

4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Readings
1.0 INTRODUCTION
Overdraft is one of the recognized ways in whictuatomer can borrow money

from the bank. The amount represented as loareigxicess over and above the actual
credit balance on the customer’s current accountoyerdraft is a credit facility which
the bank grants the customer upon applicationtfor presentment of a cheque by the
customer for money requested.
2.0 OBJECTIVES
At the end of this unit you should be able to:

1. Know the meaning of overdraft

2. Know how overdraft is created.

3. Know the nature of interest the bank can chargevendraft

4

. Know when an overdratft is payable

3.0 MAIN CONTENT
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3.1 Overdraft

An overdraft is a privilege which a banker allowswstomer by permitting the
later to issue a cheque over and above his cratiihbe/ standing in his current account.
Technically, this is money lent by the banker t® tustomer.

A banker is not obliged to let the customer overdiais account but where
overdraft facilities have been granted, the bamnoaunilaterally withdraw same.

Overdraft may be express or implied. See Apugo &esolLtd v. ACB (1989)1
CLRQ 89.
3.2 Classification of Overdrafts
3.2.1 Express Overdraft

This arises from the agreement between the custametthe banker whereupon
the former is allowed to draw over and above heditrbalance sequel to negotiations
and previous agreement between the parties. Thiedimd terms of the facility are agreed
upon and documented and as it is often the catsarited.
3.2.2 Implied Overdraft

This is a situation where in the absence of anyipus or express agreement, the
customer is permitted to draw above the creditisnaeccount. A customer who draws a
cheque in excess of his credit in his accountid ttabe making an implied application
for an overdraft. See UBN Plc v Okubama (2000) M/LRR pt 688. 570; Cuthbert v
Roberts, Lubbock & Co. (1909) 2 Ch. 226 at 233; ACBke (1969) NCLR 292; UBN v
Ozigi (1991) 2 NWLR pt 176, 677,

3.3 Interest on Overdraft

Where the overdraft is an express one, the itemtefest is usually discussed and
agreed upon and subject to any limitation providgdhe CBN or statute binding upon
the parties.

However, where the overdraft is an implied one. Tigat to charge compound
interest accrue to the banker. The interest chdihgeshall be at the prevailing market
rate. The right to charge interest on implied ovaftds based on two grounds:
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1. The universal custom of banks

2. Implied agreement that interest will be charged.

See Barclays Bank v Abubakar (1977) 10 SC. 13 at 23
3.4 Payment of Overdraft
Where the overdraft is an express one, the obtigato pay will arise at the

contractually agreed date. Where it is implied, blamker must make a demand on the
customer and allow a reasonable time for the custolm repay the overdraft. See
Official Receiver & Liquidafor v Oladipo Moore (195L.L.R 46,50
SELF ASSESSMENT EXERCISE 4

1. What is an overdraft?

2. What are the bases for charging interest on ovitroyehe banker?

4.0 CONCLUSION

The bank has unfettered discretion as to wheth@obto grant overdraft facility
to its customer. When a bank grants overdraftdaitstomer, it has the right to charge
interest on the amount lent to the customer. Tistoooer is ofcourse obliged to repay the

overdraft.

5.0 SUMMARY

The definition of overdraft has been considerede Types overdraft have been
stated as express and implied overdraft. The kinthterest the bank can charge on
overdraft may be one that has been agreed upowmropaund interest in the case of
implied overdraft. The time for payment of overdrafalso determined by agreement or
upon demand within a reasonable time.
6.0 TUTOR-MARKED ASSIGNMENT
1. Clearly distinguish between express and impheetdraft. Cite judicial authorities
7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi: Law and Practice of Banking

2. |.J. Goldface-Irokalibe: Law of Banking in Nigger
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UNIT 4
1.0 Introduction
2.0 Objective
3.0 Main Content
3.1 Termination of Banker-Customer Relationship
4.0 Conclusion
5.0 Summary
6.0 Tutor-marked Assignment

7.0 References/further Readings

1.0 INTRODUCTION
The banker-customer relationship is a voluntary. dngasically arises from and depends
upon contract, consequently the relationship carebminated in any of the ways by
which contract may be terminated. The parties tledvas have the right to bring the
relationship to an end. In other situations theuo@mce of certain circumstances warrant
the banker-customer relationship to come to an end.
2.0 OBJECTIVES
At the end of this unit you should be able to:

1. Know how both the banker and the customer or eithidhem can take steps to

end their relationship.
2. Know other circumstances in which banker-customelationship can be

terminated.

3.0 MAIN CONTENT
3.1 Termination of Banker-Customer Relationship

Like any other contract, banker-customer relatignsian be terminated by either
side. In practice, the relationship may be endeahinone or other of the following ways.
3.1.1 Mutual Agreement

The parties may mutually agree to bring their refathip to an end. Once so
resolved any balance owing to the customer muspdid to him and any existing

overdraft cleared. This may also be so where tla¢i@aship is for a duration of time.
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3.1.2 Notice of termination

The notice to close account may be given eithehbycustomer or banker and the
sum effect would be to terminate the relationship.
1. Notice by a customer

A customer is entitled to withdraw all his balarm® demand but this does not
have the effect of automatically closing of curramtount. Where a current account is
sought to be closed, the customer need to cleadicate his intention to close the
account. The notice is necessary in writing. Seésdiiv Midland Bank (the Reading
standard) 13-10-1961
2. Notice by the Bank

The banker is not obliged not to cease to do basimath the customer except
upon reasonable notice. What is reasonable initbenastance will depend on the nature
and state of the account, the size of the cust@anersiness. The age of the account and
other relevant factors.

In prosperity Ltd v Lloyds Bank (1923)39 TLR 372, month’s notice was
considered insufficient for closure of the plaifisifaccount. The plaintiff in this case as a
company, when opening the account arranged witldd¢endant bank that the proceeds
of a subscription of the company’s “snowball” insnce scheme would be received by
the bank. The insurance scheme, because of itss imtnacted unfavourable press
criticism and the name of the bank was attached.Bank then decided to terminate the
relationship by giving a month’s notice when the@amt was having a credit balance of
£7,000 and when subscription were still coming Anmonth’s notice was considered
inadequate.

3.1.3 Death of Customer

By virtue of S.75 Bill of Exchange Act LFN 2004 &hduty and authority of a
banker to pay a cheque drawn on him by his custasmdetermined by notice of the
customer’s death”.

The death of the customer brings to an end thedratikstomer relationship and
any bank balance standing to his credit includiegusities and other valuables become
vested on his legal representatives.
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Where the deceased customer is in joint accoumtifgplwith another, under the
survivorship rule, the balance, if credit, autormalty passes to the survivor(s).

In the case of agency, death of an agent has iittact on the account. The
principal can continue to operate it. But the deaththe principal determines the
authority given to the agent and cheques signetthéypgent, even before the principal’s
death cannot be paid if presented after notice@principal’'s death.

3.1.4 Mental Disorder of the Customer

The authority of the bank to honour the customelnsques ceases upon receipt of
notice of the customer’s insanity, especially whbe banker acts as agent for the
customer. See Younge v Toynbee (1910) 1 KB 215. chugt can appoint a receiver to
take charge of the affairs of the insane customexhich case the banker may safely pay
over to the receiver the balance in the customacsount on being satisfied of the
appointing instrument and the limitations therebe bank is obliged to open a new
account, transfer the customer’s credit to suclo@aicand continue the relationship with

the receiver in that account.

3.1.5 Bankruptcy

The fact of bankruptcy does not itself bring to emd the banker-customer
relationship because a bankrupt’s right may pade ¢ns trustee in bankruptcy who may
adopt the contract and enforce it.

See Jennings Trustees v King (1952) 1 Ch. 893

However, when a banker receives notice that bam&yupetition has been filed
against the customer, the bank should immediateise to honour cheques drawn by
him. While the banker can receive payments tendeydtie credit of the customer. It
cannot safely honour withdrawals from the accoynthie customer.

Where he is adjudged bankrupt, he ceases to poHisessght to operate the
account, such right having being vested in histées The trustees may operate on the
funds in the account through a new account whiehlthnk must have opened for the
purpose of the trustees operating the account.

3.1.6 Winding up
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When the life of a bank terminates, the relatiopslof banker-customer
consequently terminates too. The Nigerian Depassudance Corporation (NDIC) is
charged with the duties of taking over the assetkl@bilities of a failing bank with a
view to liquidating it. On the other hand the CBNuwnrevoke the licence of a bank and
seek its winding up. In these situations, the r@ahip of bank-customer terminates.

Winding up may also be on the side of a compantoousr. Winding up under the
Companies and Allied Matters Act brings the lifetbé company to an end. Once a
liquidator is appointed all the powers the direstaease and become vested in the
liquidator. At this point the existing banker-cusier relationship terminates. If the
liquidator wishes to continue as a customer of lihak, he is obliged to open a new
account in his own right.

3.1.7 Outbreak of war

The outbreak of war does not automatically ternsisathe banker-customer
relationship but keeps it in abeyance. But if tboegegnment declares that the properties of
the enemy alien be turned over to the state, tlaiagaship of the banker with such
enemy alien whose property become vested in the stases to exist. See Arab Bank
Ltd v Barclays Bank (DCO) (1954) AC 495.

SELF ASSESSMENT EXERCISE 5
1. Mention at least 5 ways in which banker-customéati@ship can be terminated

and explain two with judicial authorities.

4.0 CONCLUSION

The banker-customer relationship is not a perpetnal It lasts as long as the parties
choose to continue in the relationship. Both partieerefore have the right to terminate
the relationship. Other ways by which banker-customelationship terminates is the
occurrence of certain events that are not detetmioyathe parties.

5.0 SUMMARY

There are several way by which banker-custometioekship can come to an end. Those
ways by which the parties can exercise their ragliermination of the relationship are by

the mutual agreement of parties and by noticestloéreof the parties. Other factors that
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warrant termination are: Death of the customer, tdlerdisorder of a customer,

Bankruptcy, Winding up of the bank or the custoifiiethe customer is a company), and

outbreak of war.

6.0 TUTOR-MARKED ASSIGNMENT

1. Identify and discuss the ways by which the partto a banker-customer
relationship can exercise their right to termirtae relationship.

7.0 REFERENCES/FURTHER READINGS

1. Layi Afolabi: Law and Practice of Banking

2. |.J. Goldface-Irokalibe: Law of Banking in Nigger

MODULE 4

UNIT 1. Nature of Negotiable Instruments
UNIT 2. Bills of Exchange

UNIT 3. Cheque

UNIT 4. Promissory Notes

UNIT 5. Bank Draft

UNIT 1
1.0 Introduction
2.0 Obijective

3.0 Main Content
3.1Nature of Negotiable Instruments

3.2Elements of Negotiable Instruments

4.0 Conclusion
5.0 Summary
6.0  Tutor-marked Assignment

7.0 References/further Readings
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1.0 INTRODUCTION

Negotiable Instruments or bills are so called bseanf their negotiability nature.
“A bill is negotiated when it is transferred fromeperson to another in such a manner
as to constitute the transferee the holder of ilit Bee section 31 Bills of Exchange
Act, 2004

There are three major negotiable instruments wareh bill of exchange, Cheque
and promissory notes. The Bills of exchange Acthe principal law that governs
negotiable instruments in Nigeria. See sectionitB831(1) of the Bills of Exchange Act.
The Act also allows the application of rules of enom law provided they are not
inconsistent with its express provisions. See se@B of Bills of Exchange Act.
2.0 OBJECTIVES
At the end of this unit you should be able to:

1. Understand the definition of negotiable instruments

2. Know the characteristics of negotiable instruments.

3.0 MAIN CONTENT
3.1 Nature of Negotiable Instrument
A negotiable instrument is a financial instrumehg full legal title to which is
transferable by mere delivery (in case of bearstriument) or by endorsement and
delivery (for order instrument). See World Wide Hregpring Ltd v. NNSC (1989) 1
CLRQ. The effect of such transfer is that its costglownership and legal interest pass to
the transferee who shall be capable of having léitjal superior to the title of the
transferor provided he takes the instrument corapdetd it is regular on the face of it,
before it is overdue in good faith and for value.
3.2 Elements of Negotiable Instruments
1. The transfer must be for value i.e. the holderstrhave given consideration
although consideration must not be adequate. S2eé Bill of Exchange Act
2. There must be no evidence on its face to destemotiability. For example a
cheque specifically marked “not negotiable” Accoyatyee only” cannot be a

negotiable instrument as negotiability requiresdfarability.
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3. The bill must be complete and regular on the fafcit at the time of transfer. The
bill must not lack any material requirements likeene of payee, amount in words.

4. Transfer must be done before the instrumentverdue. A bill is said to be
overdue after maturity, and in the case of a chegfier six months, and in that
case negotiability is destroyed.

5. Transferee must act in good faith. See S.92 @ilExchange Act. Good faith
entails honesty. A transferee is expected to aces$ity without being aware of the
defect in the title of the transferor.

Self Assessment exercise 1

1. What is a negotiable instrument?

2. Mention the elements of negotiable instruments

4.0 CONCLUSION
A negotiable instrument is primarily known by itatare of transferability. Any bill that
cannot be transferred from one person to anothikereby delivery or endorsement is
never a negotiable instrument. Other elements ordike the instrument valid and their
irregularity does not mean that the instrumenbisannegotiable instrument.
50 SUMMARY

An instrument can only be referred to as a nefgianstrument if it can be
transferred by one person to another either by rdetery or by endorsement. The
transferees therefore have legal title to the umsént. These are some requirements that
make a negotiable instrument valid. There are tearfsr value, regularity, good faith,

and transfer before overdue.

6.0 TUTOR-MARKED ASSIGNMENT.

1. Explain the two ways by which a negotiable mstent validly passes to the
transferee.

7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi — Law and Practice of Banking

2. I. J. Goldface — Irokalibe — Law of BankingNimgeria.
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UNIT 2
1.0 Introduction
2.0 Objective
3.0 Main Content
3.1 Bill of Exchange
3.2 Parties to bill of exchange
3.3  Holder of bill of exchange
3.4 Liability of parties
3.5 Negotiation of bills
3.6  Dishonour of bills
3.7 Discharge of bills
4.0 Conclusion
4.0 Summary
6.0 Tutor-marked Assignment

7.0 References/further Readings

1.0 INTRODUCTION

A bill of exchange usually contain an unconditibabligation on the part of one
person to pay a certain sum of money to another aithegotiable instrument in the sense
that it may be passed to a third party in such ya agto vest him with the right to claim
from the person originally bound. The third pazn also pass it to another person who
may further pass it to another person and so on.

A bill of exchange can be an inland bill or a igrebill Section 4 (1) (a) and (b)
of the Bills of Exchange Act defines an inland la#f one which is or on the face of it
purports to be both drawn and payable within Nmedr drawn within Nigeria upon
some person resident therein. Any other bill teatat an inland bill is a foreign bill.

A bill is said to be a sight or demand bill whére tdrawer of a bill directs the
drawee to pay the payee or order or bearer asawtime bill is presented to him without

stating time for payment. See Section 10 (1) (&) (@h while a bill is a time bill when the
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drawer orders the drawee to pay only after thedaps specified time after presentation
or occurrence of an event.

A bill of exchange involves parties who were anggi parties to the contract and
by negotiability (transfer) include parties who weot privy to the contract.
2.0 OBJECTIVES

At the end of this unit you should be able to:

1. Identify the original parties to a bill of exchange

2. Know the position of subsequent holder of a bill.

3.0 MAIN CONTENT
3.1 Bill of Exchange

A bill of exchange is defined in S. 3(1) Bills Bkchange Act as “an unconditional
order in writing, addressed by one person to amptligned by the person giving it,
requiring the person to whom it is addressed to paydemand or at a fixed or
determinable future date, a sum certain in moneyp t¢ine order of, a specified person, or

bearer.” A valid bill must fulfill all the essentimgredients that the definition requires.

3.2 Parties to a bill of exchange.

1. The drawer: i.e. the person who makes an omtgriting the other person
to pay.
2. The drawee: This is the person on whom theiddlrawn. He is the person

who is liable to pay at the maturity of the bill.
3. The payee: This is the person named on theditleing entitled to receive
the proceeds of the bill.
3.3 Holder of a bill of exchange:S.2 Bill of Exchange Act defines a holder as “the
payee or endorsee of a bill or note who is in pgssea of it or the bearer thereof” with
the intention that the property in it has passetito. The holder of a bill can either be

holder for value or in due course.
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1. Holder for value: S. 27(2) BEA states that wheaakie has at any time been given
for a bill the holder is deemed a holder for vahseregards the acceptor-drawee
and parties to the bill who becomes parties po@uch time.

2. Holder in due course: S. 38(b) BEA states tHatlder in due course holds the bill
free from any defect of title of prior parties. IHaist have given value and have
taken the bill in good faith.

He may therefore enforce payment against all salitdle on the bill

SELF ASSESSEMTN EXERCISE 2

1. What are the necessary ingredients in the defmiioa bill of exchange?

2. Explain the parties to a bill of exchange.

4.0 CONCLUSION

A bill of exchange connects parties together ia oapacity or the other and their
respective liabilities. Transfer of a bill from oparty to another is known as negotiation
and there are methods of doing so. A bill is fipalischarged when paid to the holder at
maturity or upon the happening of an event whicbusdh terminate the existence and
operation of the bill as a negotiable instrument.
5.0 SUMMARY

A bill of exchange can either be an in land billadioreign bill.

It can be a sight/demand bill or time bill.

The parties to a bill are drawer, drawee, payedefBtare holders of a bill either as
holder for value and in due course.

The conditions necessary for a party’s liabilitg argnature, delivery and capacity.

A bill is negotiated by endorsement which may benay of blank endorsement, special
endorsement, restrictive endorsement or conditiendbrsement.

A bill is said to be dishonoured by non acceptanoa;payment.

Payment of a bill is made upon presentation foeptance and payment.

There are several ways a bill is discharged i.epé&yment, renunciation, cancellation,

and alteration.
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6.0 TUTOR-MARKED ASSIGNMENT.

Explain the kinds of endorsement of bill and thesiplications.
7.0 REFERENCES/FURTHER READINGS

1. Layi Afolabi — Law and Practice of Banking

2. I. J. Goldface — Irokalibe — Law of BankingNiigeria.
UNIT 2
1.0 Introduction
2.0 Obijective

3.0 Main Content
3.1 Bill of Exchange
3.2 Parties to bill of exchange
3.3  Holder of bill of exchange
3.4 Liability of parties
3.5 Negotiation of bills
3.6  Dishonour of bills
3.7 Discharge of bills
4.0 Conclusion
6.0 Summary
8.0 Tutor-marked Assignment

9.0 References/further Readings

1.0 INTRODUCTION

A bill of exchange usually contain an unconditibabligation on the part of one
person to pay a certain sum of money to another a@tnegotiable instrument in the sense
that it may be passed to a third party in such y agto vest him with the right to claim
from the person originally bound. The third pasn also pass it to another person who

may further pass it to another person and so on.
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A bill of exchange can be an inland bill or a igrebill Section 4 (1) (a) and (b)
of the Bills of Exchange Act defines an inland la#i one which is or on the face of it
purports to be both drawn and payable within N@edr drawn within Nigeria upon
some person resident therein. Any other bill teatat an inland bill is a foreign bill.

A bill is said to be a sight or demand bill whére tdrawer of a bill directs the
drawee to pay the payee or order or bearer asawtime bill is presented to him without
stating time for payment. See Section 10 (1) (&) (@) while a bill is a time bill when the
drawer orders the drawee to pay only after thedaps specified time after presentation
or occurrence of an event.

A bill of exchange involves parties who were anggi parties to the contract and
by negotiability (transfer) include parties who werot privy to the contract.

2.0 OBJECTIVES
At the end of this unit you should be able to:
3. ldentify the original parties to a bill of exchange

4. Know the position of subsequent holder of a bill.

3.0 MAIN CONTENT
3.1 Bill of Exchange

A bill of exchange is defined in S. 3(1) Bills Bkchange Act as “an unconditional
order in writing, addressed by one person to amptsigned by the person giving it,
requiring the person to whom it is addressed to paydemand or at a fixed or
determinable future date, a sum certain in moneyp t¢ine order of, a specified person, or

bearer.” A valid bill must fulfill all the essentimgredients that the definition requires.

3.2 Parties to a bill of exchange.

1. The drawer: i.e. the person who makes an omtgriting the other person
to pay.
2. The drawee: This is the person on whom theiddlrawn. He is the person

who is liable to pay at the maturity of the bill.
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3. The payee: This is the person named on thadbitleing entitled to receive
the proceeds of the bill.

3.3 Holder of a bill of exchange:S.2 Bill of Exchange Act defines a holder as “the

payee or endorsee of a bill or note who is in pgssea of it or the bearer thereof” with

the intention that the property in it has passetito. The holder of a bill can either be
holder for value or in due course.

1. Holder for value: S. 27(2) BEA states that wheaakie has at any time been given
for a bill the holder is deemed a holder for vahseregards the acceptor-drawee
and parties to the bill who becomes parties po@uch time.

2. Holder in due course: S. 38(b) BEA states tHatlder in due course holds the bill
free from any defect of title of prior parties. iHeist have given value and have
taken the bill in good faith.

He may therefore enforce payment against all alitdle on the bill

SELF ASSESSEMTN EXERCISE 2

3. What are the necessary ingredients in the defmibfoa bill of exchange?

4. Explain the parties to a bill of exchange.

4.0 CONCLUSION

A bill of exchange connects parties together ia oapacity or the other and their
respective liabilities. Transfer of a bill from oparty to another is known as negotiation
and there are methods of doing so. A bill is fipalischarged when paid to the holder at
maturity or upon the happening of an event whicbusth terminate the existence and
operation of the bill as a negotiable instrument.
7.0 SUMMARY

A bill of exchange can either be an in land billadioreign bill.

It can be a sight/demand bill or time bill.

The parties to a bill are drawer, drawee, payedefBtare holders of a bill either as
holder for value and in due course.

The conditions necessary for a party’s liabilitg argnature, delivery and capacity.
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A bill is negotiated by endorsement which may benay of blank endorsement, special
endorsement, restrictive endorsement or conditiendbrsement.
A bill is said to be dishonoured by non acceptano@;payment.
Payment of a bill is made upon presentation foeptance and payment.
There are several ways a bill is discharged i.epé&yment, renunciation, cancellation,
and alteration.
6.0 TUTOR-MARKED ASSIGNMENT.
Explain the kinds of endorsement of bill and thesiplications.
7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi — Law and Practice of Banking

2. I. J. Goldface — Irokalibe — Law of BankingNimgeria.
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1.0 INTRODUCTION
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Cheque is the most common and widely used nedetialstrument far above
other negotiable instruments in business trangagtidt is an express directive from the
customer requiring his banker to repay the monegidposited to him as indicated in the
cheque. Cheques are usually issued crossed oedpemhe crossed cheque has its
advantages such that it is easier to trace thepiestiof the proceeds, through the account
in case of fraud. The time allowed for clearinggqass may help to detect any fraud so
that a stop order can be placed on it. Howevetherpart of the payee a crossed cheque
is a delay for his payment in cash especially whendoes not have a current bank

account. Cheques are usually used in banks.

2.0 OBJECTIVES
It is intended that at the end of this unit yoowdd be able to know:
1. What a cheque is
2. The implications of crossed and open cheque

3. Instances of payment and dishonor of cheques bisban

3.0 MAIN CONTENT
3.1 CHEQUE

Section 73 BEA defines a cheque as “a bill of exge drawn on a banker
payable on demand”. In bringing this definitionden that of the bill of exchange, a
cheque may comprehensively be defined as “an untamal order in writing, signed by
the drawer, requiring the bank to whom it is adskees to pay on demand, a sum certain
in money to, or to the order of a specified persorbearer”. See UBN v Okubama
(2000) 14 NWLR pt 688. 573 Trade Bank plc v. Bari{iNig) Ltd (2000) 13 NWLR pt
685, 486.
3.2.1 “Crossed” and “open” cheques

A cheque may be issued “crossed” or “open”. trizsssed if two parallel lines are
drawn across its face with or without any inscap. Where a cheque is not crossed it is
an open cheque even if it bears some inscriptioAscrossed cheque is not normally

payable over the counter unlike an open cheque.
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3.3 Types of Crossing see S. 78 BEA
There are two types of crossing to wit: “Genegald “Special” crossing.
A cheuge is specially crossed when the crossimgshthe name of a bank i.e the

crossing being special to that bank. All otheretypf crossing are general crossing.

4 Rules of Crossing s.79 BEA
A cheque may be crossed generally or speckidsilithe drawer
Where a cheque is uncrossed, the holder mayg drgenerally or specially

Where a cheuge is crossed generally the holdgranoss it specially

0N P oW

Where a cheque is crossed generally or spectadyholder may add the words

“not negotiable”.

5. Where a cheque is crossed specially the baokehbm it is crossed may again
cross it especially to another banker for collattio

6. Where an uncrossed cheque, or a cheque croseedally, is sent to a banker for
collection, he may cross it specially to himself.

3.5 Effect of Crossed cheque “not negotiable” S. 8EA
A cheque is presumed to be negotiable unless mdra negotiable”. A crossed

cheque “not negotiable” does not prevent its tilem being transferred, but the

transferee cannot have a better title than th#étefransferor.

SELF ASSESSMENT EXERCISE 3

1. Explain why a cheque is referred to as a bill aft@nge

2. Who, when and how can a cheque be crossed?

3.6 Payment of cheques

The paying banker is the banker to whom the chéxjaeldressed for payment i.e
the drawee of the cheque; and he is under an ichplidigation to pay cheques drawn on
him by the customer provided that certain condgiare fulfilled. This obligation includes
payment of instruments of money transmission dutha@rized by the customer like direct
debit, standing order, promissory note and billeaEhange addressed to the bank for

payment.
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However, the duty to pay the customer's chequeti®n absolute duty that must
be performed at all times and in all circumstantieis. a conditional duty that is based

on the occurrence of certain events and the nonromce of others.

The cheque is payable if and only if:

The account is in fund or there is an arrangementiedit (Olajide Oyewole v
Sandard Bank of West Africa Limited - 1968). There is however a caveat, as decided in
Congtruction Industries Co. Limited v Bank of the North Limited that "where a bank
manager is held out to have a limited authorityaspect of the negotiation of overdraft
with a custome the bank as principal is not liable in damagesféilure to fulfill a
promise to a customer who has knowledge that theagex as agent has made a promise
in excess of that authority";

The cheque is regularly drawn and presented dirtdech where the account is kept
unless there is an arrangement to cash such chelyeeghere;

There is no legal impediment towards payment.

3.7  Dishonour of Cheque

The usual inscriptions on cheques to be dishonaredcontained in the clearing
house rules which states that the reason for d@lrorg an instrument must be
embodied on that instrument and should not beraénae with the fact. Examples of such
reasons are

as follows:

wherethe account lacks fund

@)  Refer to drawer or simply "R/D"

(ii) "Re-present” or "Please re-present"

@iy "Effects uncleared" or "Effects uncleared pleasg@resent” if the customer has

some cheque that are not yet cleared.
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[ rregularity of ingrument

(c)
(i)

(i)
(iii)
(iv)
(d)
(i)

(i)
(iii)
(iv)
V)

(i) Drawer's signature required

(i) Drawer's s signature irregular.

(iif)  Signature unknown

(iv) insufficient mandate — 2nd or 3rd signature reglire

(V) Alteration to ... requires drawer's confirroat( date, amount in words, amount in
figure, crossing or payee's name).

(vi)  Cheque mutilated — drawer's confirmation required.

(vii)  Amount in words or amount in figure required.

(viii)  Words and figure differ.

(ix)  ‘Not due for payment' or 'Post-dated'".

(X)  Payee's name required.

(xi)  Cheque out of sequence (if cheque number is tolodar the last one presented).

(xii)  “Out of date' or 'stale’ if more than six monthd. ol

(xiii) Endorsement irregular.

(xiv) Wrong domiciliation, negotiate direct, if preseniada branch other thathe branch

where the account is domiciled without arrangenteictish cheque elsewhere.

Legal bar towards payment

Payment stopped or payment countermanded.

Drawer deceased.

Refer to drawer (for drawer in bankruptcy @arunsound mind),

Refer to drawer (in case of garnishee order).

Other reasons

Account closed

No account (most unlikely or how would he haveheque!)
Account transferred to ... branch.

Payee's identity requires confirmation.

Drawer's confirmation required.

Countermand of Payment
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Section 75 of the Bill of Exchange Act gave two mesasons for revocation of a
banker's authority to pay a cheque: (1) Counternwnuayment and (2) notice of the
customer's death. There are, of course, other measbich can lead to revocation of
authority and these have already been discussed.

A customer may countermand (or stop) a cheque yatiare before it is paid and
once an effective notice of countermand has beegived, the bank may not be able to
debit the customer if the cheque is paid.

For the stop notice to be effective, it has to Ibeemy in writing by the customer as
only the drawer has the right to stop a che@demiluyi v African Continental Bank
Limited). As an interim measure however, the customer maytheseuickest device to
reach the bank with the stop notice - e.g. telaphdax or E-mail but the banker will
always request for written confirmation and untiist is obtained, if the cheque is
presented for payment, it can be returned marke@wer's confirmation required"
or "cheque countermanded by telephone — writteffirmoation being awaited". In case
of a company, the Company Secretary can stop auehaad, in a partnership, any active
partner can stop a cheque even though not sigeattwithe accounts. A principal can

also stop a cheque drawn on his behalf by an agent.

4.0 CONCLUSION

Even with the introduction of electronic bankimfeque still occupy an important
position in banking transaction especially in tlagmpent of money by a bank customer to
another person. Cheque becomes the important detuewidencing the customer’s
order to pay money to the named person. Chequestilirmevitable even for personal
payment when the sum of money is large beyondithg &llowed for withdrawal by
ATM card.
50 SUMMARY

A cheque is for all intent and purposes a bileg€hange requiring a bank to pay
certain sum in money. The cheque can be issuedaxtas open.

When a cheque is presented to the bank, it iggedlio pay the sum involved
therein if there is enough fund in the account,aheque is regularly drawn, and there is
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no legal impediment towards payment were theseittond are lacking. The bank would
be justified in dishonouring the chque.
6.0 TUTOR-MARKED ASSIGNMENT
1. What are the reasons that would justify a bakréfusing to pay on a
cheque presented to it?
7.0 REFERENCES/FURTHR READINGS
1. Layi Afolabi — Law and Practice of Banking.
2. l. J. Goldface Irokalibe — Law of Banking in dig.

UNIT 4
1.0 Introduction
2.0 Objectives

3.0 Main content

3.1 Promissory Notes (Definition)

3.2 Elements of Valid Promissory Note
3.0 Conclusion
5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/further readings
1.0 INTRODUCTION

A promissory note is also recognized as a forrbilié of exchange. However it
has some differences with a bill of exchange profsrit will be seen from the definition
of a promissory note is the main content, it ig@pse to make payment while in a bill,
there is an order to make payment. Also, the pessgning a promissory note is the
debtor of the payee but in the case of a bill tresv@r is generally the creditor of the
drawee.

A promissory note does not have a prescribed frarradhere to so long as the
conditions of the definitions are observed. See kwie v. Nwaneri (1967)1 ALR
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Comm. 173. The fact that a promissory note can &akeform, it must however, fulfill

certain conditions for it to b e valid.

2.0

3.0
3.1

OBJECTIVE
At the end of this unit you should be able to:
1. Define a promissory note

2. Know the necessary elements that make a valid gsorTy note.

MAIN CONTENT
Promissory Notes
Section 85(1) BEA defines a promissory note as danonditional promise in

writing, made by one person to another, signed Hey mhaker, engaging to pay, on

demand or at a fixed or determinable future timsum certain in money to or to the

order of, a specified person or to the bearer.”

3.2

Elements of a valid Promissory Note

The above definition consists of elements that neageomissory note negotiable.

. It must be in writing and signed by the maker §&eary v. physic (1908) ER 87 at

88. In Agbaje v. View Point (Nig) Ltd (1977) NCLRB%t was held that initials do

not qualify as signature.

. It must be a promise or undertaking to pay. A naaenowledgement of a debt

without a promise to pay the same is not a valahpssory note. Similarly an

IOU, being only evidence of a debt owed, is not@rpssory note.

. The promise must be unconditional. A note exprksee be payable on a

contingency is not a valid note and the happeninth® event does not cure the

defect.

. The promise must be to pay money. By virtue of(3.8BEA a note which

promises anything in addition to the payment of eyois not a valid promissory

note.

. The amount payable must be certain. By virtue .8{Z3 BEA a sum is certain,

where the sum payable is expressed in words andrafggures and where there is

discrepancy between the two, the sum expressedridsis the amount payable.
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6. The payee must be certain. Where a bill is noapkeyto bearer the payee must be
named or otherwise indicated therein with reas@nakltainty. And where the
payee is a fictitious or non-existing person thié by be treated as payable to
bearer. See section 7(1) (3) BEA.

7. The time of payment must be certain. A note inclhmo time for payment is
expressed is a bill payable on demand. By virfug.b1(1) a bill is payable at a
determinable future time within the meaning of k& which is expressed to be
payable -

a. At a fixed period after date or sight
b. On or at a fixed period after the occurrence ofpactied event which is

certain to happen, though the time of happening Ipeayncertain.

A promissory note made payable “on or before” a eduthate drew controversy as to the
certainty of date. See Williamson v. Rider (1962)PER 268, (1963) 1QB 89. See also
John Burrows Ltd v. Subsurface survey Ltd (196&R (2d)354.

SELF ASSESSMENT EXERCISE 4

1. What are the necessary elements of the definiti@psomissory note.

4.0 CONCLUSION

A promissory note presupposes a debtor-creditatiogiship, which warrants the
writing of the promissory note. There is no prdsed form of writing a promissory note
by any statute or in practice. It can take any fdnowever, there are certain conditions
that the definition of promissory note require ®fblfilled.

50 SUMMARY

The definition of promissory note under section13%(f the Bills of Exchange Act
stipulates the conditions that make a promissotg walid. They are:

1. That the instrument must be in writing and signgdhe maker.

2. There must be an undertaken or promise to pay.

3. The promise to pay must be unconditional

65



The promise to pay must be to pay money only
The amount payable must be certain

The payee must be certain

A A

The time of payment must be certain.
6.0 TUTOR-MARKED ASSIGNMENT

1. Explain the first three conditions for a valid prigsory note.

7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi — Law and Practice of Banking.
2. l. J. Goldface Irokalibe — Law of Banking in dig.

UNIT 5
1.0 Introduction
2.0  Objectives
3.0 Main Content

3.1 Bank Draft
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Readings
1.0 INTRODUCTION

A bank draft is an order for payment of money drdw a banker upon itself. It is
a more reliable order or promise to pay money mbam an ordinary cheque. This is
because those limitations that attends to cheqoe®taffect a bank draft. A bank draft
contains an undertaking to pay the amount of thaé&.dFhe bank has a duty to the person
on whose request it has agreed to issue a drafistee and honour such draft. When
therefore a bank dishonours its own draft the custoat whose instance the draft was
issued has the right to sue the bank for breaclomtiract.
The banker’s draft being a promissory note givenahlyanker to its customer contains

unconditional undertaking by the banker to payahmunt of the draft.
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2.0 OBJECTIVES
At the end of this unit you should be able to:
1. Know the legal definition of a bank draft

2. Understand the duty of the bank issuing a bank.draf

3.0 MAIN CONTENT

3.1 Bank Draft.

A bank draft is a prescribed instrument drawn bpamker upon himself and
payable on demand at an office of his bank. A bduaift can either be treated as bill of
exchange or a promissory note see S.5(2) BEA
Definition of bank draft. See UBA Ltd v. Ibhafid¢h994) 1INWLR pt. 318, 90 at 124.

A bank draft is different from a cheque in thathilw, a banker may refuse to
honour an ordinary cheque on the grounds thatridaeet has no money in his account to
cover the amount in the cheque, a bank draft onother hand is payable at sight
regardless of whether the person on whose belalfiridift was issued held money in his
account at the material time or not.

In practice banks issue drafts with the name ef jhyee indicated on its face.
Accordingly a draft may not be issued payable tarbeon demand. See Union Bank of
Nigeria v. Sepok (Nig) Ltd. (1998) 12 NWLR Pt 57&5.

Drafts are not ordinarily crossed by the issuingnich and can be paid across the
counter to the beneficiary. However, if the benafig elects to cross the draft himself, he
cannot be paid at the counter.

A bank owes a duty of care in issuing a draft qapart from the banker-customer
relationship. Se Agbanelo v. Union Bank of Nigg@00) 7 NWLR pt. 666, 534 at 550-
551.

Where a bank issues a draft to a non account htiderelationship between the
bank and the draft purchaser would still be ona abntract. The relationship of banker
and customer have been established. See New Nigeaiak v. Odiase (1993) 8 NWLR
pt 314-235 at 243.

SELF ASSESSMENT EXERCISE 5.
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1. What is a bank draft and its difference from a cle&y
2. What is the implication a crossed draft by a beafy?

4.0 CONCLUSION

Bank draft is a sure means of securing paymenthyank on behalf of its
customer. This is because bank drafts are not antiindishonoured like cheques. The
bank would have taken into consideration all retévfactors before making the decision
to undertake to pay the money of the draft. Oneg tlecision is communicated to the
customer, the bank becomes bound in contract td ftd promise.
5.0 SUMMARY

A bank draft has dual features. It may be treasda bill of exchange or a
promissory note.

Once a bank draft is issued by a bank, it canistiodhor it simply because there is
no money in the customer’s account at the matenn.
Bank drafts are not normally crossed and so payablihe counter except the payee
elects to cross it himself.

A non-account holder who buys a bank drafter isntek to be a bank customer by

contract.
6.0 TUTOR-MARKED ASSIGNMENT
1. Explain the duties of the bank who issued a lwhak and the consequence

of breach of the duties.
7.0 REFERENCES/FURTHER READINGS

1. Layi Afolabi — Law and Practice of Banking.

2. l. J. Goldface Irokalibe — Law of Banking in Mg.
Module 5
Unit 1 Nature of Bankers Securities
Unit 2 Guarantee
Unit 3 Mortgages
Unit 4 Charges
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Unit 5 Stocks and Shares
Unit 1
1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Nature of Securities for Bankers Advances
3.2 Characteristics of Good Security.
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References /Further Readings
1.0 INTRODUCTION
Banker's grants accommodation to their customersway of advances, loans or
overdraft. A loan refers to the aggregate princigaount borrowed and from time to
time outstanding under the loan facility.
Overdraft is a credit facility granted to a bankstoumer to withdraw beyond his credit

balance.

Every lender of money must have regard to the atmntrepayment. Security in the law
of banking refers to any form of assurance whichrds or secures a loan or advance
made by a banker to his customers. Security bectimdsanker’s last resort on which he

can rely to recover the amount due from his defagiktustomer.

2.0 OBJECTIVES
At the end of this unit you should be able to:

1. know the concept of banker’s security

2. Identify the factors that make a good security.
3.0 MAIN CONTENT

3.1 Securities for Bankers Advances
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When banks lend money, they expect to be repaahdsvhen due and in the ordinary
course of business. The banker’s evaluation oficreaithiness takes into consideration
canons of lending commonly referred to as the Cdeafling which are: capital,
capability, character, condition and connection.

- Capital refers to the owners’ stake in the business

- Capability refers to the ability of the borrower tenerate income thus
ensuring repayment.

- Character refers to the reliability, trustworthiseend consistency in paying
debts.

- Condition refers to the state of the economy addoable to justify the
investment channel e.g. will there continue to bendnd for the goods to be
invested on? Will the raw materials importationda@ned or restricted.

- Connection — refers to other accounts with whi@dhstomer has a linkage or
can the bank gain more business through the ad?dhesi Afolabi)

Despite the precautions taken by the banker itois possible, out of a portfolio of
advances, to know which one will turn bad which iobgly would have been rejected.
The option left to the bank to be able to recoterdanding in the face of bad debts is

security.

Security is an assurance for repayment. It is &lsé dource through which the bank can

get its money recovered in the event of non payment

Characteristics of good security

A good banking security must have a stable or smirgy value and must be capable of

achieving this objective by satisfying some ess¢néiquirements:-

1. Sufficiency — it must be adequate to cover the banks entippsexe because of

the downward fluctuations in value, it is necesgarleave sufficient margin between the

value of the security and the bank’s exposure.

2. Objective and stable value- A good security must be capable of being vained

a relatively objective rather than sentimental nenhife policy is a perfect example of

security with objective value. Valuation of landaaperty and business assets like work
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of arts are to some extent subjective as two valudt not arrive at the same value for a
property.

3. Easily Realizable— A good security must be easily realizable withimo much
cost or delay in a realization. Shares of privateganies are examples because they are
not traded openly on the stock exchange. Or somhastrial properties and specialized
equipment also have restricted market.

4, Good Title — The security must have unquestionable titléhdf transferor has no
good title, the bank will have a bad title too.

6. Not onerous The security must not impose undue liabilitiesnzonvenience on
the bank. It must not entail additional cost ok.ris

7. Prime Asset At best security must be the borrower’s primesage. an asset that
the borrower holds in esteem and would not likeose.

4.0 CONCLUSION

The most important factor to be taken into consitien when granting a loan or
advances is the issue of security. The CBN has ptovéix a threshold of the sum of
money which must not be granted as loan or advastt®ut security excepted with the
approval in writing of the CBN. Where the rules argulations of a bank provide for

adequate securities, such securities shall, pritrg grant must be obtained.

4.0 SUMMARY

Security is an assurance for repayment.
The bank falls back to it in case of inability taypby the customer and realizes it to
recover its money.
In assessing the safety of an advance, the baakes into consideration the borrower’s
capacity to pay, the purpose for which the advasaequired, the source form which
payment is expect, profitability of the transacteond of course the security offered.
The characteristics of good security are as folldusficiency, objectively stable value,
easy realization, and good title, ease of assigharhdischarge, and prime asset.
5.0 TUTOR-MARKED ASSIGNMENT
What are the essential requirements of a good isg2ur
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7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi — Law and Practice of Banking.

2. |.J. Goldface Irokalibe — Law of Banking in Nige

UNIT 2

1.0 Introduction

2.0 Obijectives

3.0 Main Content
3.1 Definition of Guarantee
3.2 Basis of Guarantee.
3.3 Features of Guarantee
3.4  Termination of Contract

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References /Further Readings

1.0 INTRODUCTION
One of the commonest methods by which bankers grobemselves against loss on
advances is by taking a guarantee. The person wies the promise is the guarantor or
surety and the person on whose behalf the promigeven is called the principal debtor,
while the creditor is the banker. The guarantortrhase contractual capacity, that is, he
must not be a minor or a bankrupt. For a bankaorcthe benefit or obligation due to it
under the contract of guarantee, it must obserdeparnform its own obligations too.
2.0 OBJECTIVES
It is intended that at the end of this unit yoowd be able to:

1. Know the meaning of guarantee

2. understand the legal implications of a contraajudrantee.
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3.0 MAIN CONTENT
3.1 Definition Guarantee:

A guarantee is a written undertakibyg one party (called the guarantor) to be answerab

for the debt, default or miscarriage of anotherypé#called the principal debtor) who
must be under legal obligation to repay the delpesform the act in question.
In: Apugo & sonsLtd V. ACB (1889) 1 CLRQ 88 R 1.

Held: Guarantee is a collateral promise to answette debt, default or miscarriage of
another as distinguished form an original and diceatract for the promisor’s own act.
3.2 The Basis of Guarantee:lt is of the essence of guarantee that there dhieil
someone liable as principal. Thus where one peegwaes to become responsible for
another, but no valid claim ever arises againstdtier, no contract of guarantee exists.

See Apugo’s case (supra) R. 2

The guarantor’s liability is contingent liabilitynd does not crystallize or become actual
liability until the principal debtor defaults. Onae default has been committed, the
guarantor becomes immediately liable even if notiteefault has not been served on
him.

In: ACB v. Kembi & Talabi 1974 NCLR 282

Held: the liability of a surety under a contract gafarantee arises when the principal

debtor makes default and except otherwise agredite of the debtor’s default need not
be given to the surety and he is liable even ih&g not been requested to pay. When the
principal debtor dies after defaulting, deceas@d'ssonal representatives being required
to pay.

The liquidation of a statutory body of corporatiosil also make the guarantor to be
primarily liable.

See: Western Nig. Finance Corp. v. Aladesanmi (18[K0LP 335

3.3 Features of Guarantee

0] A guarantee must be in writing
(i)  There are 3 parties in a contract of guarantee: craditor, the principal
debtor and the guarantor.
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(i) A guarantor assumes only a secondary liability &nel guarantee is
enforceable only if and when the principal debsolsf

(iv) A guarantee gives rise to accumulation of at |8astib-contracts; between
the debtor and the creditor, between the creditdrthe guarantor, between
the guarantor and the debtor and if more than aragagtor, between or
among the co-guarantors.

(v)  The legal position in a contract of guarantee & the guarantor gives the
undertaking at the request of the principal debtor.

(vi) In a contract of guarantee, the guarantor, havieg ms obligation under
the guarantee, steps into the shoes of the cregliircan take legal action
against the debtor to recover his loss.

3.4  Termination of Contract of Guarantee

4.0 CONCLUSION

Whenever a bank considers accepting a guarantsecasity for a loan or advance, the
bank must take into consideration the financialateliy of the prospective guarantor as
well as the legal requirements that make a contfagtiarantee enforceable.

50 SUMMARY

A guarantee is an undertaking by a person to payddbt of another in case that other
person fails to pay.

A guarantee is required to be in writing.

The liability of the guarantor is secondary, tretii arises only when the original debtor
fails to pay

A guarantee like any other contract can be termathah the following ways:- By
Agreement, Notice to creditor, Notice of death, Baptcy Alteration of the terms of the

principal contract and release of principal.

6.0 TUTOR-MARKED ASSIGNMENT
With judicial authorities provide the legal defioih of guarantee and the basis for the
guarantor’s liability.
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7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi — Law and Practice of Banking.

2. |.J. Goldface Irokalibe — Law of Banking in Nige

UNIT 3

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Mortgage on Land
3.2 Equitable and Legal Mortgage
3.3 Realization of Legal Mortgage
3.4 Discharge of Mortgage

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References /Further Readings

1.0 INTRODUCTION
A mortgage is a conveyance of interest in a prepestsecurity for the payment of a debt
or for the discharge of some other obligation. Bheower is called the “mortgagor” and
the lender the “mortgagee” Land is a universalliknaevledged security for various
forms of lending. In law land includes fixtures refang thereon (Quick Quid Plantatur
Solo Solo Cedit). A mortgage of land may be creatdtie form of legal or equitable.
2.0 OBJECTIVES
This unit intends that at the end of it you shdugdable to:

1. Differentiate between legal and equitable mortgages

2. The rights available to the mortgagee upon defadltpayment by the

mortgagor.
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3.0 MAIN CONTENT

3.1 Mortgage on Land

The most common mode of creating banking secufiitycang land is by mortgage.
Mortgage can be created in the form of equitablegal Mortgage.

However, SS. 21 and 22 LUA stipulate that mortgauest not be created without the

consent of the Local Govt. Chairman or State Gaweas the case chairman or state

Governor as the case may be, first sought andremtaiSee Savannah Bank of Nigeria
Ltd v. Ajilo (1989) INWLR.

The fact of this case was that, a Deed of Legaltybme was created by A. O. Ajilo in
favour of Savannah Bank and was duly registere8 e#1980 at the Lagos State Land
Registry. The Mortgage was to secure advances rhgdbe bank. The account later
developed some problems and the bank sought tahselbroperty. The legal mortgage

was without written consent of the Governor of Lea&tate.

Held: that as the Decree stipulates that holdertitlef of Land prior to LUA would
continue to hold such title as if they were holdafrstatutory right of occupancy. Failure
therefore of the parties to obtain the requiredseon of the Governor renders the deed of
mortgage null and void.

See also Innih v. Ferado A&C Ltd (1990) 5 NWLR p21UBN V. Ayo Dare & Sons
(Nig.) Ltd (2000) 11 NWLR Pt 679

3.2 EQUITABLE AND LEGAL MORTGAGE
3.2.1 Equitable Mortgage: Equitable Mortgage can bereated in three ways.

(i) By simple deposit of title deed without any suppatdocument. It is known as
“informal mortgage” as it does not require comipletof any document
witnessing the purpose of the deposit but theret ineisan implied agreement
that the title document so deposited are for bapkecurity.

See ACB V Nnaiji (1962) All NLR 269
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Nnaji was a customer of the Bank. He applied tolthek for an overdraft
stating that the second defendant would guarani®e The second defendant
subsequently wrote to the bank stating that he dvgile the guarantee and for
this purpose deposited his building lease withlthek to enable prepare a deed.
No deed was prepared and a memorandum of depositilsa not executed but
the bank nevertheless gave the overdraft.

Held: that the bank having granted the overdrh#, gecond defendant was bound
by the contents of his letter and that the guasamtethe overdraft had been
effected.

(i) By simple deposit of title deed with the depaségecuting a memorandum of
deposit. The memorandum evidences the transaatidralso set out the terms
of the mortgage. By this the intention of deposgjtihe title deed is clearly
identified.

(i) By simple deposit of title deed with the deposgsecuting a memorandum of
deposit and an irrevocable power of attorney. Tinvgy of attorney employs
the bank as the customer’s attorney (agent) tout&degal mortgage on his
behalf if the need arises. The power \ of attonrmengt be by deed and stamped.

3.2.2 Legal Mortgage  This is the safest type of mortgage that the baank obtain.
Legal mortgage is created by the customer/mortgagecuting a prescribed deed
of mortgage in which the mortgagor’s interest ire ttnortgaged property is
absolutely conveyed to the bank, giving the bankimber of specific remedies as
much as the mortgage remains in force. In most Hauakv they have their pre-
printed legal mortgage deed form which is only ctetgd and signed by the
mortgagor.

3.3 Realization of Legal Mortgage

(i) Right of possession
The bank as a mortgagee can take possession ohdhigaged property by

virtue of the proprietary interest vested on hitgan then appoint a manager
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or a receiver to collect rent to repay the debis Btep is usually applied when
the outstanding loan is low in amount and the necdme is reasonable. The
appointment of a receiver may be very useful ipees of properties that are
difficult to sell but can attract good rent.

(i) Right of Foreclosure
Foreclosure is the assumption of ownership theoalmgelling the mortgagor’s
right of redemption of the mortgaged property. Hosver to foreclose is not
automatic as the mortgagee must take a court attioeffect it and once
granted the property becomes that of the mortgagee.

(i)  Right to Sell
The right of the mortgagee to sell the mortgagexperty is a statutory right
and it is not necessary for the mortgaged deedntam the right of sale. See
S.123 P & CL 1959
The following considerations are worthy of note time exercise of the
mortgagee’s power of sale.

- Where the amount due under the mortgage agreesémidispute, the power
of sale cannot be effected.

- The mortgagee’s power to sell cannot be exercisdil the loan is due for
payment and the customer defaults in the notiogeegesn him to pay.

- A notice requesting for payment or threatening,salee given, will remain
valid until the mortgagee exercises his right dé sa
See Qjikutu v. Agbonmagbe Bank Ltd (1966) 1 ALLNR.

The bank after giving notice, agreed to suspenel gabn the customer’s promise to pay

but went on to sell without fresh notice when thstomer defaulted.
Held: that the earlier notice was still valid.
- In the case of third party mortgage, the guaramtorigagor must be given
reasonable notice and fresh notice must be givaheifdebt he guaranteed

materially altered.
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- Once a mortgagor defaults in line with the prowisad Law, the power of sale
arises. The moment the power to sell arises,imhimaterial that thereafter the
customer or mortgagor was able to pay arrears dat@

See Surakatu v. Nig. Housing Dev. Ltd (1981).

- A mortgagee is not a trustee to the mortgagor veh@mcising his right of sale
but he must not conduct the sale in a reckless arann
In Sabbach v. Bank of WA Ltd (1962)

It was held that a mortgagee in selling, exercisesh power for his own

benefit and if he acts without corruption or reckleess the court will not
interfere even if the sale is disadvantageousdaontartgagor.

3.4 Discharge of Mortgage Property
Once the mortgage loan is repaid, the mortgagegd m the property is
extinguished and he is under obligation to convey property back to the
mortgagor. Until that is done, he becomes the magugs trustee for the
custody and preservation of the title deeds. Afédurning the title deeds, the

mortgagee shall execute a deed of release.

4.0 CONCLUSION

Mortgage can be legal or equitable, however, legatgage is superior in that with it the
bank has wider powers including the right to sed property if the customer defaults.
The bank is not an absolute owner under mortgagguse the customer retains the right
to have the property reconveyed to him after regagthe debt, thus the customer retains

the right to redeem his property by paying off dedt and have the mortgage terminated.

5.0 SUMMARY

The creation of mortgage especially the legal nagégsince it amounts to transfer of

proprietary right over land requires the consentitiier the local Govt. Chairman or

State Governor depending on the nature of the land.

There are two kinds of mortgages i.e. legal andtabje mortgages. The legal mortgage

is superior to the equitable mortgage becausedsginore rights to the mortgagee to deal
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with the property in question. These rights inctudmhts of possession, foreclosure, and
to sell the property.
The mortgagor has the right to reclaim his propapgn full payment of the debt.

6.0 TUTOR-MARKED ASSIGNMENT
Explain with judicial authorities where necessatye consideration to be taken into

account in the exercise of the right to sell a gage property by the bank.

7.0 REFERENCES/FURTHER READINGS
1. Layi Afolabi — Law and Practice of Banking.

2. |.J. Goldface Irokalibe — Law of Banking in Nige

UNIT 4

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Charge over credit Balance
3.2 Domiciliation of payment
3.3 Bills Discounting
3.4 Produce and Goods (Trust Receipt and Hypothecation)
3.5 Floating Charge

4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment

7.0 References/Further Readings

1.0 INTRODUCTION
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The term “charge” has been defined as “the appmtpn of real or personal property for
the discharge of a debt or personal obligation euthgiving the charge either a general or
special property in or possession of the subjedtenaf the security” See Goldface-Irokalibe at
p.133

Charges that involve real property may be fixedlaaiting charges. A fixed charge is a
charge created by a company over specified adsefgactice fixed charges take the form of
“fixed asset mortgage debenture” the rights andedias are akin to those of mortgages, which
have already been discussed under unit 2. Therftpaharge will however be considered under
this unit along with other forms of charges.

2.0 OBJECTIVES
At the end of this Unit you should be able to:

1. know the several kinds of charges
2. know how those charges could be created.
2.0 MAIN CONTENT
3.1 Charge over credit balance
The borrowing customer or a third party may hawditrbalance which may be charged to the

bank as security for banking facilities. The creotlance that may be charged to the bank
includes balance of fixed Deposit Account and shiietm Deposit Account, even Saving
Account and Current Account.

To obtain a charge, the customer or third party el requested to execute the banks standard
memorandum of charge over credit balance which tke nature of indemnity.

By this instrument the bank is irrevocably authedzand instructed at any time without notice to
the charger to:

(1) refuse payment of any cheque or other debit whichpplied would reduce the sum
which may at that time be charged to the bank
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(i) liquidate the while or any part of the liabilities which the credit balance is charged as
security by debiting the account charged.
If the customer holds anything in the nature oflewice of title, it should be surrendered

to the bank as disputes may arise if the customesgs such document to somebody else
as gift and can be validly held to be a donatioitisocausa (gift made in contemplation
of death).

Birch v. Treasury Solicitor (19510h 299 (1950) 2 All ER 1190.

An elderly widow who had no blood relations expegsshe wish that her deceased husband’s
nephew and his wife, who were her closet friendsulds have the balance in her bank accounts
on her death and gave them the deposit books whathhded passbooks issued in two savings
bank and deposit receipt. On the death of the widbey contended that a donatio moritis causa

has been made to them and the court agreed.

3.2. Domiciliation of Payment

Domiciliation of Payment is a tripartite agreembatween the customer on the first part,
the third party liable to pay on the second pad #re bank on the third part. The customer, in
consideration of the facilities the bank may thfitko grant him, irrevocably instructs thé’3
party to pay directly to the bank and he agreepatp into the account of the customer at the
bank, the amount due from time to time. A very gegdmple is salaries as long as the person is
in employment the salary continues to come in.

Another common way of domiciliation of payment sescurity is contract finance. It
should be noted here that nothing is payable urtlesscustomer performs. A certificate of
performance once issued constitutes a valid debinsigthe third party and the bank can

discount it, expecting payment in due course.
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3.3.  Bills Discounting
A customer who holds a tenor bill may need the @yoand may therefore approach his
bank to advance him money on the security of theHzctors to take note:-

» The bill must be a trading bill i.e. a bill arisifigm normal trading activities and not an
accommodation bill.

* The bill must be regular and must be a known meainéinancing the nature of
transaction.

* The bill must be duly accepted and without anyriesin as to transfer.

* The tenor must be reasonable. The short the better.

» The credit worthiness of the parties to the bibgd be established.

3.4. Produce and Goods (Trust Receipt and Hypotioaga

This is a situation where the bank is asked tockaimportation of goods and asked to have

charge on the goods to be imported as securitycliseamer pledges the goods to the bank until

the advance is paid. Here the bank only has cartsteupossession of the goods as they are
released to the customer who becomes the banisgeé&uo sell the goods. The customer is

usually asked to sign a letter of hypothecation r@tibe goods are charged as security and the
bank acquires all the rights of a pledgee, inclggiower of sale. The bank usually request the

customer to further execute a Trust Deed wherebygtistomer expressly acknowledges that:

* Heis trustee to the bank in collecting the goods
» He will collect the goods and sell on the bank’sdié
» All proceeds will be paid to the bank.

To avoid any doubt, all documentations must bénenliank’s name. The letter of credit will be
in the bank’s favour such that the bill of ladimgarine insurance, warehouse receipt etc are all
in the bank’s name as well as insurance taken emdods on arrival at the port. This will give
the bank the power in the event of breach of troshtervene by appointing and agent to take

physical possession of the goods.
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3.5. Floating Charge

Floating charge is another form of banking seéguli is an_equitable chargm the assets

for the time being of a going concerithe charge is not a specific security as the cowygan

deal freely with the assets until such time thergbarystallizes upon cessation of businesses,
appointment of receiver or if the company goes liggaidation.

The characteristics of floating charge were enuadian the case of: Re Yorkshire woolcomfers

Association (1903)as follows:-

€)) if it is a charge on a class of company assetsallysairculating assetsjow and in
future.

(b) If that class is one that is changing from timeitoe in the ordinary course of the
company’s business.

(c) If the company may deal witthe assets involved until certain steps are tdken

those interested in the charge.
The circulating assets which are usually subjedlo@ting charge are those which by their very

nature, cannot be brought under the grip of a figkearge without Jeopardizing the company’s

course of business. Such assets includes; stwokk,in progress, cash and book debts.

3.5.1 Effects of floating charge
A floating charge is advantageous to both the lzantkthe company (debenture holder).

Although the charge covers assets now and in fututhout any specification the

company is at liberty to deal with the assets fre@athout approval of the bank.
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On the other hand there is the problem of runmiogin of assets especially when the
company runs into difficulties, it is likely to rudown its current assets, stock and work in

progress would be sold off at give away prices @thér resources used up.

Foster v. Borax (1901), it was held that the saéglenby a company of all its assets to another

company was valid notwithstanding the floating gfear

Another problem about a floating charge is themeg@n of title. This problem emanated from

the case of:

Aluminium Industries Vassen v. Romalpa Aluminiun®76)

A Dutch Company sold quantities of aluminium falan English Company. The sale contract
provided in effect that the ownership of the fobdwid not be transferred to the English Company
until it had paid everything it owed to the Dutclor@pany and if the goods were sold before

payment, the sales proceeds had to be held inftnugte supplier.

The English company borrowed money from its bankgainst a debenture and eventually the
English Company got into financial difficulties asresult of which its bankers appointed a

receiver.

Held: that both the realized cash from the English Camyfs sales of the foil and its existing
stocks of such materials supplied by the Dutch Camgpwere recoverable by the Dutch
company in priority to the secured and unsecureditors of the English Company and was

good against the appointed receiver.

85



The reservation of title is more applicable to kias the company may not own all it possesses
and stocks may have been acquired on credit wighstiler retaining proprietary interest on

them until he is paid.

4.0 CONCLUSION

Charges are not ordinarily classified into legad aquitable as is applicable to mortgages. Even
if the instrument is referred to as a legal chargedpes not like a legal mortgage vest a legal
estate in the charge. The Governor’'s consent iefime not required before creating a valid
‘legal’ charge affecting, landed property. See OQwe v. New Nigerian Bank Ltd. (1978)

ALR. Com.180.

50 SUMMARY
Charges can be made over credit balance in bankuatcemployee’s salary by way of

domiciliation of payment, Bills discounting, Hypeitation, fixed and floating charges.

6.0 TUTOR-MARKED ASSIGNMENT

Explain under two circumstances in which money bancharged in order to borrow

money.

7.0 REFERENCES/FURTHER READING
1. Layi Afolabi — Law and Practice of Banking.

2. I.J. Goldfaace-Irokalibe — Law of Banking in Erg.
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INTRODUCTION

Stocks and shares or debentures in companies an@aly accepted by banks as security for

advances to private individuals and other custom@tsecks or shares denote the members

interest in the company which entitles him to sharghe profit of the company by way of

dividends. A debenture refers to the document ifickvithe company acknowledges debt and

charges some of its assets in favour of the letides entitling the debenture holder to payment

of interest and the principal amount at maturityle§§al and equitable mortgage can also be

created on company or government securities.

2.0

OBJECTIVES

At the end of this unit you should be able to:

1. know the nature of shares and other exchange sesuas subject of bank
securities.
know the types of life assurance policies

3. know the guides on accepting life policy as segurit
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3.0 MAIN CONTENT

3.1 SHARES

Shares are often classified into “quoted” and “wtgqd” and this classification is of immense

use in accepting shares as banking security agtédrrdines the marketability and ease of
realization. The quoted shares are shares of casgpavhich have been duly registered as
“quoted” by the stock exchange authorities whilguoted shares are substantially shares of

private companies.

The bank is more comfortable with quoted shareaumse quoted companies are relatively stable
and such shares are easily realizable as they eakt dith openly on the stock exchange.
Valuation is also simple because the most currfitiad valuation could be obtained daily from
the stock exchange and financial papers.

Private company shares, which form the majoritytred unquoted shares have a number of
problems that ordinarily make them unacceptableeasrity.

» By the definition of a private company by the CAMBA 22(2) restrict the right to transfer
its shares.

* There are other restrictions often included in @eti3 pt I, Table A of CAMA which
says the directors may in their absolute discredod without assigning any reason,
decline to register any transferee of shares whetheot it is fully paid share.

* Beside, in some private companies the existingetitdders may, by provision in the
company’s Articles, have a right of pre-emption. itee right that the shares to be
transferred must first be offered to the existihgreholders, and it is only when they are
not buying that other buyers acceptable to thectiire could be attracted.

* Another problem of private company shares is thaatiation which is usually difficult

because there is no organized market.
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3.2.  Stock and bonds

A part from shares, there are other exchange sesuwhich the bank may accept as securities.
These include treasury bills which are governmestit dnstruments. The Govt. guarantees that
both principal and interest would be paid with uliig regularity. It is therefore very good
security because of its stability of value, ifsta bearers bond it is full negotiable security and
the property in it passes merely by delivery. Bittis made payable to a named person or order,

upon endorsement and delivery.

There are also long-term Government bonds like&@sy®evelopment Loan Stock. Realization
will be prolonged as it takes a long time to matitrés therefore not as good as security unless
the debt is equally long or the term of the bond &lanost run out which may make it possible to

offer it for discounting or sale.

“Stock” in a corporation is an equity, and it reggats an ownership interest in part of the assets

of the corporation and right to interest in anypdus after payment of debt.

3.3. Life Assurance Policy: A life Assurance contrs a contract under which the insurance

company in consideration of premiums payable pé&@ly by the proposer, undertakes to pay a

given sum of money on the happening of an evenirogent on the duration of human life.

Types of Life Assurance Policies
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Whole life policy: This policy provides for payment of a capital sum the
beneficiary on the death of the life assured. Trablem with this type of policy is
that nothing may be payable until the death oflifieeassured and the uncertainty of
maturity date.

Industrial Policy: This is usually for small income earners and liguar small
amounts not good as banking security.

Pure endowment policy The insurance company is liable only if the l#ssured
lives beyond the specified period. It is possilble life assured may die during the
specified period hence not good as banking security

Term assurance This is the opposite of pure endowment, the iasce company is
liable on the policy if the life assured dies witlihe stated period. The life assured
may survive the term.

Endowment policy: This policy mature after a fixed number of yearoon death of
the life assured, whichever occurs earlier. Becdlusematurity date is certain and it
is almost definite that a capital will be paid evédeath of the life assured occurs

before maturity, endowment policy is acceptableexurity.

Guides on Accepting life policy as security

1.

Note:

Types of Policy The type proposed to the bank must be one oktlheoseptable to
the bank. The policy must be assignable and it rhase an ascertainable maturity
date.

Insurable interest A person is said to have insurable interest ipr@perty if he
stands to be prejudiced by the destruction of phaperty of he stands to gain by its
preservation. It is the presence of insurabler@stethat distinguishes an insurance
contract from a wagering contract or mere gambliuagk of insurable interest makes
the insurance contract void in law.

In Kent v. Bird (1777) A party took insurance cover safe arrival of a ship on
which he has no consignment, the contract was feelsk a wagering contract and
was therefore void for lack of insurable interest.

Pecuniary loss and not mere relationship is serce of insurable interest.
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3. The insurers. The insurance company must be known to be dudistered for the
business and must have good records of claimgsitit.

4. Surrender value The bank should endeavour to obtain surrender wahieh is the
sum payable by the insurer if the policy is surexed i.e. released to the insurance
company for its cash equivalence, before the ntgtpariod stated on the policy.

5. Admission of Age Age of the life assured is the material factorlifa assurance
policy, if the age has been admitted, the policy so indicate, but if not, further
steps be taken to get the age admitted.

6. Restrictive Clauses:- There are many clauses that may restrict the yblotder or
the life assured and the bank should beware bedaihse to observe the provisions
of these clauses may lead to repudiation of liaédi under the policy. Such
restrictions may include: Assignment, conditiong f@instatement, occupation
restrictions or traveling.

7. The Beneficiary: The beneficiary is most important because it isvhe will assign
his interest to the bank. The beneficiary shoulchémed beneficiary or one that can
be identified with precision.

In Tibbets v. Englebach (1924 policy having “my children” as beneficiary is iho

acceptable because future children who did notijothe assignment are included.

8. Exclusions:- Some exclusions are contained in life assuranceipsland the bank
should be mindful of their implications. Most lisssurance policies usually provide
that nothing will be payable under life policy Ifet death of the life assured is caused
by or as a consequence of e.g. suicide, execufidodicial sentence of death, direct

and indirect consequence of war of war like operstietc.

Assignment of life policies
Assignment of life policy can be by legal or eghleassignment.

0] Equitable assignment Simple deposit of the original life policy willreate
an equitable charge in favour of the bank. Thearust is usually required to
execute a memorandum of deposit indicating thaptiiey is deposited with

the bank for the purpose of securing a bank adanc
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(i) Legal Assignment The legal assignment is effective when the custo
executes the bank’s deed of assignment over liieypand the assignment is
duly stamped with notice given to the insurance gany which must be duly
acknowledged, when life policy is legally assignéte ownership and the
benefits therefrom pass to the bank until the cnstoredeems it by paying
off his debt and have the policy reassigned to him.

The deed of assignment must be signed by all theflmgaries who must all

be of full age and the assignment form must be dailypleted.

3.0 CONCLUSION
Stocks and shares of reputable companies espeuiblye such companies are quoted on the

Stock Exchange constitute acceptable securitydokladvances. Similarly, so long as premiums
are regularly and full paid, life assurance is adyorm of security which empowers the bank to
sue the insurer in his name without joining thagres as a party to the suit. See s.60 Insurance

Act 2003.

5.0 SUMMARY

There are tow classes of shares i.e. quoted andotett| shares, quoted shares are tradeable on
the floor of the stock Exchange which make themlyeasnsferable. Unquoted shares are not
so, and have limitation of transfer which hampesirthiquidity. There are also other corporate
and government securities in form of stocks anddsoiihey are majorly debt instruments which

guarantee that both principal and interest woulgdid.

Life Assurance Policy are also recognized as aebéptsecurity for bank advances. There are
several types of life policies with their respeetivature. The bank has a choice of which protect

its interest in the circumstance. Accordingly thare guides on accepting life policy as security,
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which

include the consideration of these factohg type of policy, insurable interest, the

insurer, surrender value, Admission of age, Rdsteclause, the beneficiary and exclusions.

Assignment of life Policy can be by legal or egbliéaassignment.

6.0 TUTOR-MARKED ASSIGNMENT
What advantages the quoted shares of a public coynpider as bank security over the
unquoted shares of a private company?
7.0 REFERENCES/FURTHER READING
1. Layi Afolabi — Law and Practice of Banking.
2. [.J. Goldfaace-Irokalibe — Law of Banking in K.
MODULE 6
Unit 1 Nature of insurance
Unit 2 Formation of the contract of Insurance
Unit 3 Principles of Insurance Law
Unit 4 Prominent Terms in contract of Insurance
Unit 5 The Regulation of Insurance Business ine¥iay
Unit 1
1.0 Introduction
2.0 Objectives
3.0 Main content
3.1 Nature of Insurance
3.2 Double Insurance and contribution
4.0 Conclusion
5.0 Summary
6.0 Tutor-marked Assignment
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7.0 References/Further Readings

1.0 INTRODUCTION

Insurance is very significant to commerce and itgudNithout some form of
organized insurance service modern industrial @maimercial enterprise would not
function efficiently. The functions of insuranceeatwo-fold, i.e the primary and the
secondary functions.

The primary function is to ensure that the finahtsses of the individual are
fairly and equitably distributed over the insuremhumunity. The polity holders or the
insured pay premiums into a common pool, out ofclwhhe unfortunate few who suffer
losses are compensated.

On the other hand the secondary or subsidiary ifomctf insurance relates to the
encouragement the businessman has to ventureiatite\but risky business in view of
the promise to be indemnified in the event of loss.

Insurance policies are good securities for loanaadegs from banks. The large
sums of money accumulated by insurers are investegrofitable capital market
securities which in turn help in capital market it@zation. In addition, the insurance
industry is an important employer of labour.

2.0 OBJECTIVES
This unit is intended to enable you
1. Understand the nature of contract of insurance
2. To know that a contract of insurance can be enteredseverally on the same
subject matter.
3.0 MAIN CONTENT

A contract of insurance can be described as a aontwhereby the party
called the "insurer" promises in return for a mooewgsideration called the "premium" to
pay to the other party called the "insured" or thssured"” a sum of money or to
provide him with some corresponding benefit, udgmmdaccurrence of one or more
specified events (see channel J. in PRUDENTIAL IRADBICE COMPANY
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V. IRC (1904) 2 KB 558)

In its legal nature,

i. Insurance is a contract. Therefore, the generakimles of the law of contract are

also applicable to insurance transactions.

ii. Contracts of insurance are aleatory. The eventrémsagainst must involve some
amount of uncertainty. There must be some uncéytais to whether the event will
ever happen or not, or if the event is one whichstmhappen, the time of its
occurrence must be uncertain. It is however diffefeom an investment scheme
or a chance speculation. Thus, a contract whereparty agrees to pay a
certain premium over a period of years in retumafdump sum payment to it at the
end of the period, is in substance a mere schenmese$tment and not a contract of
insurance. They are also not wagering contracta&afering contract is a contract
whereby a party wins or loses a stake of moneyoresobject, upon the happening
of an uncertain event. The parties to such a caithave no interest in the
contract apart from the chance of wining or thé& 0§ losing the bet. On tie other
hand, in a contract of insurance the party whonsured must have some
proprietary interests, known as insurable interastthe subject matter of the

contract of insurance.

iii. Contracts of insurance are generally contractsnatfemnity. All contracts
of insurance except life and personal accident iasae are contracts of
indemnity. By indemnity, we mean the insured idooplaced (by the insurer) in
the same position as he was before the happenitigeodvent he insured against.

The assured can not recover more than his actasal lo

The general rule is that the measure of indemmnityespect of the loss of
any property is not determined by its cost butteywalue at the date of loss and at the
place of the loss. If the value has increased dutire currency of the policy, the

assured is entitled to be indemnified at the ratéhe increased value. When the
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policy is unvalued and the property is, damageel cibst of repairs provides the basis of
indemnity. Where it is valued the measure of indigynnill be the percentage of the loss

in relation to the damage.

If the subject matter of the insurance is not tgptalestroyed, the insured can
claim for the value of the injury, actually done itobut if however the subject
matter is totally destroyed and the insurer pap® latter is entitled to whatever
remains of the vehicle as a salvage. This is cdledsalvage principles. The insured
cannot claim indemnity and retain the subject maHe must abandon it to the insurers.
3.2  Double Insurance and Contribution.

The application of the rule that a contract of masice is one of indemnity and
the insured will not be permitted to make profitg of a contract of insurance is further
illustrated in the principle of double insurancelaontribution. The concept of double
insurance allows an insured to insure the sameestulmpatter with more than one
insurer and in the event of the occurrence of tlemeinsured against, he is free to claim
payment from his insurers in such order as he thiitkuntil he has received the full
amount of his loss. In exercising this right, theured is free to call upon any of them
to pay him in full and the fact that others areodlable will not afford the insurer any
defence. Effectually, once the insured receivelspayment from one insurer, he cannot
receive further payment from the other.

As a corollary to the duty on the insurer to pagases of double insurance, is the
right of such an insurer to call upon the otheurass to contribute their share of the loss
to the insurer. This right is known as contributioaceable to the equitable principle of
‘equality is equity".

Before a right of contribution can be enforced,fillewing conditions must be satisfied.

a. There must be a subject matter common to all tHeigs taken by the insured.
Once the insurer can show that the subject maisered with him has also been
insured with another insurer, he can call on thieddao contribute to the discharge
of the obligation under the policy. WMERICAN SURETY CO. OF N.Y. V.
WRIGHTSON (1910) 27 TLR 1, a bank insured against loss oratparcaused
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by the dishonesty of X an employee up to E2,500arather policy for E40,000
with another company, against a variety of lossesluding fire, burglary
and lose through dishonesty of employees includhglt was held that
contribution applied as between the two insurararapanies because the loss by
dishonesty was covered by both polices.

b. The loss must be due to a risk or peril which isnooon to both policies.
This requirement simply- means that not only mhst loss be covered by the
various policies, but the cause of the loss muse letually been covered by
the several policies even thou the policies mayec®@ome other causes of loss.
The case ofAMERICAN SURETY CO. V. WRIGHTSON affords a good

illustration of this principle. In that case, X'ssldonesty was the common peril

and it did not matter that a number of other pewksre also included in the
respective policies.
c. All policies must be enforceable. By this requieat if any of the policies
cannot be legally enforced against the insureraa®sult of a breach of a
condition or non disclosure by the insured, suglohcy will not give rise to a
right to contribution, even if the insurer had paé insured under such a
policy.
4.0 CONCLUSION

The agreement between the parties to the contsaseti out in the policy of
insurance. The purpose of the insurance policyrstlyf, to define the risk that is being
insured against: secondly, to state the conditiand the terms of the contract, and
thirdly, to make plain the procedure that will lsdldwed in the event of a loss occurring.
5.0 SUMMARY

Parties to insurance contract are the insurer (lysaa insurance company) and
the insured or assured. The agreement betweendttiespis set out in the policy of
insurance. Contracts of insurance involve someeadegf uncertainty of the event insured
against. The contract is a contract of indemnitpni€acts of insurance allows the
principle of double insurance and contribution. Toaditions for contribution are that:
There must be a subject matter common to all thieips by the insured; The loss must
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be due to a risk or peril which is common to botiiqees; and All policies must be
enforceable.
6.0 TUTOR-MARKED ASSIGNMENT

1. Define contract of Insurance and point out itletence from other contracts.
7.0 REFERENCE/FURTHER READINGS

1. Irukwu J.O. Insurance law and Practice in Nager
UNIT 2

1.0 Introduction
2.0 Objectives
3.0 Main content
3.1 Formation of contract of insurance
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment

7.0 References/Further Readings

1.0 INTRODUCTION

As a general rule, the first step in the makingofinsurance contract is for the
proposer to complete a proposal form giving detaflthe risk he proposes to insure.
Thus the purpose of the proposal form is to ohtsmrmation about the nature of the risk
intended to be insured to enable the insurer aslsesssk involved. The proposal form is
usually incorporated into the policy and forms blasis of the contract.

The policy on the other hand, is the printed doaumeéhich contains the terms of
the insurance contract. The parties are bounddyptbvisions of the policy.
2.0 OBJECTIVES

At the end of this unit you should be able to:

1. Necessary documents involved in consummating aactndf insurance

2. Understand the procedure for entering into contwatsurance.
3.0 MAIN CONTENT
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3.1 Formation of The Contract Of Insurance
For a valid contract of insurance to arise, théofing essentials must be present;

a. offer and acceptance

Being a contract, an insurance transaction willstand unless the insured and
insurer have reached an agreement on what is tm$&wered. An agreement can
only be reached when one of the parties has mad#fanand the offer has been
accepted by the other party. Generally, it is theured that makes an offer by
filling a proposal form and submitting the form tioe insurer. The proposal form
usually contains the particulars of the risk whittie insured desires the insurer to
undertake. Once an offer is made, it remains ircdountil it is either withdrawn
before acceptance or lapsed after a reasonabledpefrtime. It must be noted, however,
that a withdrawal of an offer will not be effectiventil notice of the withdrawal had
been received by the insurance company.

The acceptance of an offer is usually made byrbkerer. Acceptance of the offer
is deemed to have been properly made, when theein@sues a policy to the insured.
However, an acceptance must correspond with thestef the offer, so that where the
acceptance is made subject to some condition orenhgaries, the terms of the offer, it
shall be regarded as a counter- offer which cartbel®riginal offer and becomes a new
offer. Thus, where the insurers accept the inswrgaibposal subject to payment
of a certain premium the contract becomes bindinky on the tender to the insurer
of that premium. Tender of the premium then amotmtsn acceptance of the insurer's
counter-offer by the insured. The point to noteehisrthat, if the risk insured against
should occur before the payment of the premium, itheurer shall not be liable
because there has been no acceptance and con$gqoauntract of insurance.

In CANNING v. PARCUHAR (1886) 16 CBD 727. Mr C.

applied for life assurance on one of the compapgiisted forms containing the usual

guestions and declarations. The risk was considanddapproved by the company, but

it was stated in the letter with which Mr. C. wadarmed of the acceptance that "no

assurance can take place until the first premiupaid”. Before a premium was paid, or

any policy issued, Mr. C. fell over a cliff and mersly injured himself. The premium was
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then tendered by his agent, who disclosed the @eage of this unfortunate
accident, where upon the company refused the pramidr. C. died. His administrator
sued the company, claiming that a contract to m$ad been made on the day Mr. C.
was written that the proposal was accepted. ThdignGourt of Appeal held among
other reasons, that the company was under noitiabg it had not accepted the proposal,
the letter written by the company was a countefierof

If the risk insured against occurred before aceegsathe insurer will not be
bound. The duty to disclose all material facts bittte insured and insurer so that a non-
disclosure of a material fact before acceptancé meihder the contract of insurance
voidable. On the occurrence of the risk insuredregjabefore the policy is issued, the
following rules will apply;

i. where the insurer has issued a "cover note" fireyisional covet) to the insured,
the insurer will be bound during the currency oé tbover note, and the
insured shall be entitled to recover. A cover nadte a formal
document which is issued to an applicant for inseeapolicy (i.e., a
proposer) to protect him against the occurrencehefrisk in the interval
between the time when the proposer submitted lipgsal and the time that
the insurer will decide whether or not to issueddicy. The cover note is
regarded in law as a temporary contract of insweagaite distinct from the
contract contained in the policy and it is bindiog the insurer. Cover notes
are always issued for a definite period of time #mely are normally issued
for motor, burglary and fire insurance.

ii. where the loss occurs, unknown to the insurer bhuivwn to the insured,
and they after wards issue a policy which they weoé bound to issue,
they will be entitled to avoid it on the ground tbie failure of the insured
to disclose the loss.

iii. where the loss had occurred unknown to both partiee policy issued
subsequently by the insurer shall be void becadstn@ common. The
insured will not be entitled to recover under sagbolicy.

b. consideration
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This is the price paid by each of the parties ® ¢bntract of insurance to buy
the other's promise. On the part of the insureg ctinsideration is the premium which is
said to be the price for which the insurer undemtakis liabilities. However, the
premium need not necessarily be money, it may [s®me other from, e.g., in a mutual
insurance it may consist of a liability to contrteuto the losses from other members
of the mutual society. It is however possible forimsured to have his premium repaid
back to him.

1. Where the insured has not been put at risk (i.eerehthe risk insured
against has never attached) the insured will bidemhto a refund of the premium
paid, then reason being that there has been a téaadure of
consideration. For instance where an assured wé&ramself to be
temperate in his habits and the falsity of thisramty was discovered before the
completion of the contract. In such a case sineertbk never attached, the
premium therefore never became due, and may, d, i@ recovered as money
paid without consideration.

2. Furthermore, where the insured and the insureresti that the subject of,
insurance was in existence at the time of the achwof insurance where a is not
so, the insured will be entitled to a refund of iemium.. For instance, where the
beneficiary of a life assurance policy paid prensuom the policy believing that
the assured was alive, where as the assured hddadid the insurer received
the premiums in ignorance of this fact. Such prensiare recoverable since
they had been paid and received under a commorakrighat the assured was
alive.

3. Where the contract of insurance is repudiated andad by the insurer for a
breach of warranty. Such a breach of warranty megup before or after the
completion of the contract of insurance, for exaamphere the assured under a
life policy warrants that he will not go abroad,dadoes so. Any renewal

premiums paid after he does so would be recovesdhiéav.
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4. Where the contract of insurance is avoided eithgrthe insurer or the
insured on ground of innocent, misrepresentationaor-disclosure not amounting
to fraud premium paid may be recovered.

5. Where there is a provision in the policy for preatireturn of premium 6.Where
the policy of insurance is not valid for instanaecéuse of absence of insurable
interest, the insured will be entitled to a refurfdhis premium if:

- He was induced to make the contract of insurance fogudulent misrepresentation
by the insurer or the insurer's agent that thecpolas lawful. The premium is
recoverable in this instance because the pargasohiequally at fault.

- He was unaware of the facts making the contradall For instance, where the insured
believed that he was the owner of the propertyrégsuwhere as in fact he is not. The
contract is invalid because of want of insurabterast, and the insured is entitled to a
refund of his premium.

- He gave notice of intention to abandon the policy.

c. Intention to create legal relationship.

d. Legal capacity to contract

e. There must be a subject matter of insurance.

40 CONCLUSION

As already pointed out, an essential feature otatitracts is that there must be
unrevoked offer, followed by an unqualified accept& of that after. A contract of
insurance also admits of consideration which isl pgi both parties to the contract.
5.0 SUMMARY

There are essential elements for a valid contriaicisarance which are as follows:

a. Offer — filing of proposal form

b. Acceptance — issuance of policy form

c. Consideration
6.0 TUTOR-MARKED ASSIGNMENT

1. What are the legal consequences of proposal fordchpolicy form in a

contract of insurance.
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1.0 INTRODUCTION

Contract Of insurance has in addition to the gdnerees of law relating to

contracts, provides for special rules applicable ingurance transactions. These

fundamental principles include: utmost good faisurable interest and subrogation.

The validity of the contract depends on the eristeof the utmost good faith at

the time when the policy was taken out. The abseh@n insurable interest renders an

insurance contract void and of no legal effect.r8gation is a corollary of the doctrine

of indemnity.

2.0

OBJECTIVES
At the end of this unit you shou8ld be able to:

1. Know what amounts to utmost god faith, insurabterigst and subrogation.
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3.0 MAIN CONTENT
3.1  PRINCIPLES OF INSURANCE LAW
1. Good Faith(Uberrimae Fidel)
Contracts of insurance are contracts of the utigat faith. The utmost good faith is

required from both the insurer and the assureds d@bctrine means that the assured must
disclose the facts in his knowledge. Good faittbids either party concealing what he
knows, to draw the other into the bargain fromigieorance of the fact and his believing
the contrary. The reason for this doctrine is tevent over reachindJberrimae fiddi
finds expression in disclosure.

The duty to disclose requires the assured mustlaliscall material facts
within his knowledge which include those he knowsd ¢hose he ought to know. There
is however no duty to disclose what he does notwknlm Akpata v. African
Alliance Suit No. LD/340/67 delivered on 16'h October, 198Kkpata who was

deceased had taken out a life assurance policgr Rrithe taking out of the policy

he had had a stomach trouble about which he catsdlis doctor who made no
diagnosis to indicate that the assured had gaskeep of which he subsequently
died. His widow wanted to claim but the insurancenpany refused to honour its
obligation on the ground that he failed to disclasmaterial fact. It was held that since
he did not know and since the doctor could alsocooifirm, he could not be guilty of

failure to disclose.

If the assured could discover a certain fact by imgakecessary enquiries, he
will be guilty of non-disclosure if he .does notrigaout these enquiries. It does not
matter that the failure to make such enquiresadvertent.

A failure to disclose a material -fact renders ploécy voidable at the option of the
insurer. Non disclosure maybe deliberate or inadwer Where it is deliberate, it may
amount to concealment. When it is inadvertent nbiethe result is virtually the same for
the contract may be avoided. The policy is liableé avoided whether the non disclosure
is due to fraud, carelessness, mistake, errodgient, etc. the insurer may, however, after
knowing the true fact waive the non disclosure and aftimmpolicy

2. Insurable Interest
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This is the interest which an assured has in tlopgwmal taken out by him. An
assured is said to have an insurable interesthing if he has a benefit from its existence
or prejudice from its destruction. Such interessthe real and justiceable. Mere hope of
acquiring an interest is not enough. The interasitralso be of a pecuniary nature.

In MACAURA v. NORTHERN ASSURANCE CO. LTD. (1925) ALL ER 51, a

share holder in a company owning some timbers wasddarge sum of money by a

company, so he insured the timber against lossteAotcurred and he claimed from the
insurers who repudiated liability on the groundttha had no insurable interest in the
company's assets

A share holder can only insure his shares in thapamy, not the assets of the
company. Examples of insurable interests include:
Self

A person has insurable interest in his own lifeisTis why people take but life
assurance policies. However, the benefits of snstrance are assigned to a third party
(beneficiary) since a dead person cannot clainbgreefits, on his life.
Creditor

A creditor can insure his debtor's life for an ambequal to the debt. In
GODSALL v. BOLDERS, 9 EAST 72 a creditor insured the life of his debtor for the

sum of E500 which was the amount of debt owed tn.Ht was held that he had an

insurable interest in the debtor's life for thisnsu

Contractual/Leqgal relationship

A wife has an insurable interest in the life of Hassband and vice versa.
GRIFFITHS V. ELEMING (1909) 1 KB 805

The mortgagor and the mortgagee have insurablegesitdn the mortgaged
property.

As a general rule a parent has no insurable irttémethe life of this child. In
HELFORD v. KYMER (1830) 10 BCC 724. a father effected an insurance

policy on his son's life before the age of 21. lhswheld that he had no insurable

interest in the life of his son. Conversely a clhilts no insurable interest in the life of his
parents' unless the parent is supporting the child.
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Existence of insurable interest

The question of when an insured must possess insuraterest can only be
answered when the nature of the insurance policgxismined. For this purpose
insurance polices are divided into three.

a. Non-indemnity policies

In non-indemnity insurance policies like life asance, the rule is that,
insurable interest must exist at the time of thetiet otherwise the contract will be void
ab initio. However, once an insurable interest exists at ithe bf the making of the
contract of insurance, it is not compulsory thahibuld remain there after.

In DALBY V. THE INDIAN AND LONDON LIFE ASSURANCE CO .(1854)
15 CB 36. the Duke of Cambridge was indebted tgtamtiff who._ there upon took out

a policy with the defendant on the life of the dukebsequently, but before the duke's
death, a friend of the duke paid off the duke'stdebthe plaintiff, but the plaintiff
continued paying the agreed premiums until the daildeath. The plaintiff then
claimed from the defendant the sum assured to wtlizim the defendant objected,
that, as the basis of the plaintiffs insurable riegé had ceased before the duke's death,
there was no longer any interest for which a payroenld-. be "Made under the policy.

It was held that a life insurance was not a cont@cindemnity and that as the
policy effected by the plaintiff on the life of hidebtor was valid at the time it was
entered into, the cessation of the interest ofplaetiff in such life before death did not

invalidate the policy.

b. Non-marine indemnity policy

In non-marine indemnity policies like fire insuramcmotor vehicle
insurance etc, insurable interest must exit attithe of contract and at the time of the
loss. If it exits only at the time of contract, thelicy is valid, but the absence of interest
at the time of loss may preclude the insured fréamting any indemnity since the basis

of indemnity is the loss suffered by the insuredd dahere can be no- loss without
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interest unless the policy' provides that the ieducan claim in spite of lack of
insurable interest at the time of the loss.
C. Marine policies

Under the provisions of section 8(1) of the Marimsurance Act, it is
sufficient if the insured has interest in the sebp@atter insured at the time of the loss
and it is immaterial whether or not he has intemsthe time when the insurance is
effected. However, where the subject matter isrguloss or not lost" the insured may
recover although hmay not have acquired his interest until after [tes unless, at the
time of affecting the contract of insurance, theured was aware of the loss, and the
insurer was not.

3. Subrogation

This is a procedure where the insurer on paymena &fustained loss is
entitled to be placed in the position of the insuby succeeding to all his rights and
remedies against third parties in respect of thgest matter of the insurance. In this
situation, since the insured has made good the hmsss then entitled to claim or be
indemnified by the third party. Subrogation appliedall classes of insurance except life
assurance.

The principle is that an insured cannot recoverariban his loss. Where the loss
is caused by the fault of another or where by emttanother person is liable to bear the
loss insured against, if the insured claims from itisurer and he is paid, the insurer
than succeeds to the rights of the insured agdiesthird party. Where the insured
obtains any remedy from a third party he must maker this remedy to the insurer.
Being paid by the insurer does not preclude hilmfreeeking his remedies against
someone else, but he does this on behalf of theansvho are said to be subrogated to
his rights.

Where a third party is liable to the insured inttdwe cannot plead a
mitigation of damages for the fact that insurergehpaid or are liable, to pay for the
loss. If the assured has received satisfaction frois insurer, anything he
receives after this he holds as a trustee for hsuier. Subrogation rests on
the ground that the insurer's contract is one*rmfemnity and is therefore entitle
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upon paying the sum for which others are primatibble to the assured to be
proportionately subrogated to the right of the s=du

Where the assured has not been fully indemnifiedishentitled to sue the third
party and make good the entire loss. It is onlyeispect of the excess that he becomes a
trustee for the insurer.

Limitations on the right of subrogation

1. The right does not arise unless and until the grshias admitted the insured's
claim under the policy and has paid the sum payatdier the policy.

2. The insurer cannot recover more than the amoutialsepaid. Iy ORKSHIRE
INS. CO. LTD. v. NIBET _SHPPING CO. LTD., a ship was insured for

E72,000.00. It became a total loss as a result oblksion with a Canadian

Government Vessel. The insurer paid E72,000.0@ddrtsured who then claimed
damages from the Canadian Government. The actiosm sugcessful and the
insured was paid E127,000.00. The insured thenidep@2,000.00 to the
insurer and claimed that it was entitle & to kelke éxcess sum of E55,000.00. It
was held that the insured was so entitled:

MISREPRESENTATIONS

Statements of fact made during negotiations ardedalepresentations.

Untrue statements of facts made during negotiatioase called
"misrepresentation”. Misrepresentation could beidtdent or innocent. But in either
cases, the insurance contract can be avoided. s¢ats made, even though
innocently offered, if it is inaccurate, it may anmb to misrepresentation which can make
the insurer avoid the policy.

Statement of belief or opinion does not amount tsrepresentation if it
turns out to be false. It simply implies that thediéf or opinion is sincerely held. Before
it can turn out to be a misrepresentation, it mhesshown that the person making the
statement never entertained such opinion or batiefl and yet deliberately made it.
Statement of intention ordinarily would amount tsrapresentation. If the insured never
intended the thing but nonetheless made the stateofientention, same is inaccurate
and may amount to misrepresentation if some ormesreh such.
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Half truth may amount to misrepresentation. A steget may be accurate on the
face of it and may be false when related to otbe&vant facts. In such a situation, the
policy may be avoided on the ground of misrepresent.

In LONDON ASSURANCE v. NANSEL (1879) 4 LT 225, a question in a proposal

form for a life insurance policy stated "has a el ever been' made to own life at

any other office or offices? If so when? Was itegted at the ordinary premium or
at an increased premium or declined"? the propasswered "insured now in two
offices for E18,000.00 at ordinary rates. Policedfected last year". The answer was
literally true so far as it went. When a claim wasde under the policy, the
insurer repudiated liability on the non-discloswk a material fact viz, that the
proposer had made proposals for life insurance turaber of insurance companies
which had been declined. It was held that the grswas entitled to do so.

Misrepresentation of material facts no doubt camicha policy. Where the, facts
are immaterial false representations of them may lead to repudiation of
liability. However, where a stipulation makes thecwacy of certain statements
condition precedent to the validity of the policthere is no difference between
material and immaterial facts as far as those statés are concerned. Once the
statements are shown to be inaccurate, that wilate the policy whether the fact is
material or not. Insurers effect this by insertiwbat is known as "the basis of the
contract clause". A typical example of this claissas follows:

"l declare that the particulars and statements made by me above are true and |

agree that they shall be the basis of the contract between me and X".

CONDITIONS

There may be certain requirements which the assmadbe required to comply
with either before the occurrence of the insurett or after a loss might have been
sustained. The former is called conditions precédenliability while the latter is
called conditions subsequent to liability.

1. Conditions precedent to liability
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These are things that the assured has to do b#®neolicy comes into existence.
If the condition is not complied with, then, themeay be no cover for the loss. In
ROBERTS v. EAGLE START INSURANCE CO. LTD. (1960) LLB 15, a

burglary policy made it a condition precedent te thsurance company's liability

that a burglary alarm shall be put into full andger operation whenever the premises
were closed for business or left unattended. Theampses were broken into and some
furs stolen. In an action on the policy it was htidt the assured could not recover
because he had not put the alarm into operaticorééke left the premises.

2. Conditions subsequent to liability

These are conditions to be fulfilled after the Ibss occurred. Where they are
not fulfiled the policy could be avoided. IFFALBEL V. EEDERATED
INSURANCE ASSOCIATION LTD . (1970) 2 ALL ER 32. in an

employers' liability insurance there was a conditibhat "every writ served on the

employers shall be notified or forwarded to theumasce company immediately”. An
employee was injured and his solicitor wrote to theurer to inquire whether the
writ should be served on the employer. This wasedbut the employer did not
serve the insurance company. The insurance compasyserved about 6 weeks
after the assured claimed against the insurersyTe@udiated liability on the
ground that the employer had broken the condittated above. It was held that since
there has been a breach of condition, the insuraangany could avoid liability. It is
not always that the court would accept every thataged as a condition, the acceptance
of this by the court is a matter of constructioneech case. The proof of breach of a
condition precedent or subsequent to liability loesthe insurers.
4.0 CONCLUSTION

A contract of insurance can only be valid when thledamental principles of
Utmost good faith, insurable interest are obseiedprinciple of subrogation provides
for justice equity and good conscience in mitigatine loss of the insurer.
50 SUMMARY

There are essentially three fundamental prinsipfensurance contract:

a) Utmost good faith
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b) Insurable interest

c) Subrogation

6.0 TUTOR-MARKED ASSIGNMENT
1. Briefly Define “insurable interest” and providexamples of insurable
interest.
7.0 REFERENCES/FURTHER READINGS
1. IRUKWU, J.0 Insurance Law and Practice in Mige
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4.0 CONCLUSION
5.0 Summary
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1.0 INTRODUCTION

Insurance Policy as earlier stated, is a printeduthent which contain certain
conditions as terms under which the insurance aonis governed and effected. There
are two types of conditions express and impliedd@émns. The express conditions are
those expressly set down by the parties whereasrpiked conditions are those which
the law would read into all insurance contractsneife¢hey are not mentioned especially

by the parties.
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Similarly all insurance policies are subject toeddnd of warranty or another.
Warranty in insurance contract is also very sigaifit. An insurer who discovers that the
insured has acted in breach of a warranty is edtitb avoid the policy. He is discharged
form his promise to pay by virtue of the non-fuifient of the warranty.

2.0 OBJECTIVES

At the end of this unit you should be able to:

1. Know what “conditions” and “warranties” mean undesurance contract.

2. Know the effect of breach of either condition orrvaaty.

3.0 MAIN CONTENT

3.1 PROMINENT TERMS IN CONTRACT OF INSURANCE EXCESSES
3.1.1 Conditions.

There may be certain requirements which the assmadbe required to comply
with either before the occurrence of the insuret or after a loss might have been
sustained. The former is called conditions precédenliability while the latter is
called conditions subsequent to liability.

1. Conditions precedent to liability

These are things that the assured has to do bih@naolicy comes into existence.
If the condition is not complied with, then, themeay be no cover for the loss. In
ROBERTS v. EAGLE START INSURANCE CO. LTD. (1960) LLB 15, a

burglary policy made it a condition precedent te thsurance company's liability

that a burglary alarm shall be put into full andger operation whenever the premises
were closed for business or left unattended. Thempses were broken into and some
furs stolen. In an action on the policy it was htidt the assured could not recover
because he had not put the alarm into operaticordéie left the premises.

2. Conditions subsequent to liability

These are conditions to be fulfilled after the Ibss occurred. Where they are
not fulfiled the policy could be avoided. INFFALBEL V. EEDERATED
INSURANCE ASSOCIATION LTD . (1970) 2 ALL ER 32. in an

employers' liability insurance there was a conditibat "every writ served on the
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employers shall be notified or forwarded to theumasice company immediately”. An
employee was injured and his solicitor wrote to th&urer to inquire whether the
writ should be served on the employer. This wasedbut the employer did not
serve the insurance company. The insurance compasyserved about 6 weeks
after the assured claimed against the insurersyTe@udiated liability on the
ground that the employer had broken the condittated above. It was held that since
there has been a breach of condition, the insuraaogany could avoid liability. It is
not always that the court would accept every thataged as a condition, the acceptance
of this by the court is a matter of constructioneech case. The proof of breach of a
condition precedent or subsequent to liability loesthe insurers.
3.1.3 Excesses

A policy is subject to an excess then the insuseaquired to bear any loss up to a
fixed amount himself Thus, in the case of a pobaypject to N50.00 excess, nothing is
recoverable in respect of any loss below this Bguwhilst if a loss of N50.00 was
sustained, the company would be liable to the éxterN100,000.00 only.
3.1.4 Average

When a policy is made subject to average, the @tsbecomes his own insurer for
the difference between the sum insured and thevdilllie of the property at the time of the
loss.
3.1.2 Warranties

These are clauses which insurers insert in polisyes/hich the right of the assured
to recover is made to depend upon the existenaegofen fact or state of things defined in
the clause without bothering to consider the matteivered by the warranties. Thus in
DAWSONS v. BONIN LTD (1922) AC 41; the insurer repudiated liability on

this factor although the misrepresentation wa® aghere the car would be garaged

even though this was held to be immaterial.

The burden of proof of a breach of a warranty, likat of conditions, lies on the
insurer. The National Insurance Commission is engred to approve standards,
conditions and warranties applicable to all classeimsurance business in Nigeria. See
Insurance Act, 2003.
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3.2 MISREPRESENTATIONS

Statements of fact made during negotiations ardedakepresentations.
Untrue statements of facts made during negotiatioase called
"misrepresentation”. Misrepresentation could beidtdent or innocent. But in either
cases, the insurance contract can be avoided. rs¢ats made, even though
innocently offered, if it is inaccurate, it may ammb to misrepresentation which can make
the insurer avoid the policy.

Statement of belief or opinion does not amount terapresentation if it turns
out to be false. It simply implies that the belefopinion is sincerely held. Before it can
turn out to be a misrepresentation, it must be shdékat the person making the
statement never entertained such opinion or batiafl and yet deliberately made it.

Statement of intention ordinarily would amount tesrapresentation. If the insured
never intended the thing but nonetheless made thiensent of intention, same is
inaccurate and may amount to misrepresentatiammiiesone relies on such.

Half truth may amount to misrepresentation. A stetet may be accurate on the
face of it and may be false when related to otblvant facts. In such a situation, the
policy may be avoided on the ground of misrepresent.

In LONDON ASSURANCE v. NANSEL (1879) 4 LT 225, a question in a

proposal form for a life insurance policy statecasha proposal ever been' made to

own life at any other office or offices? If so wifelMVas it accepted at the ordinary
premium or at an increased premium or declined'® gtoposer answered "insured
now in two offices for E18,000.00 at ordinary rat@olicies effected last year". The
answer was literally true so far as it went. Wherclaim was made under the
policy, the insurer repudiated liability on the ndisclosure of a material fact viz,
that the proposer had made proposals for life arsee to a number of insurance
companies which had been declined. It was heldthigsinsurer was entitled to do so.
Misrepresentation of material facts no doubt caoicha policy. Where the, facts
are immaterial false representations of them may lead to repudiation of
liability. However, where a stipulation makes thecwacy of certain statements
condition precedent to the validity of the policthere is no difference between
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material and immaterial facts as far as those stamds are concerned. Once the
statements are shown to be inaccurate, that wilbte the policy whether the fact is
material or not. Insurers effect this by insertiwbat is known as "the basis of the
contract clause". A typical example of this claissas follows:

"l declare that the particulars and statements made by me above are true and |
agree that they shall be the basis of the contract between me and X".

3.3 Assignment of Policies

Assignment of insurance policy means transferrimgggolicy by the assured who is
called the "assignor" to a third party called thessignee" so as to enable the
assignee to enforce the policy in his own name.

A policy of insurance is a personal contract anesdoot run with the subject matter
of the insurance. If a car on which a policy ofurace exists is sold, the sale does not
automatically transfer the policy to the buyer wsléhe policy itself is specifically
assigned to the buyer. In the absence of some apegieement, the assignee cannot
call upon the insurer to indemnify him under théqo

For there to be a valid assignment, the consenthef insurer must be
obtained and the assignment of the policy mustdmeenporaneous with the assignment
of the subject matter. The policy may contain egprprohibition against assignment
without the consent of the insurer in which case tisurer has discretion not give
or to withhold consent. Where consent is requiaegdassignment without consent renders
the policy avoidablelt remains in force until the insurers avoid iy 8iving consent the
insurer is estopped from denying the validity oé gholicy. As a matter of fast most
policies usually contain express provision agaiassignments. The assignment
of the policy must be made at the same time aashignment of the subject matter,
or in pursuance of an agreement which is cotenmgaas with the subject
matter of the policy. The assignee does not acdhaensurance until the actual transfer
of the subject matter. The policy is not assigned untiérathe assignment of the subject
matter. If a policy is assigned before the assignroéthe subject matter, it ceases to be
in force on coming to the hand of the person whgeadshas no insurable interest in the
subject matter. Such an assignment is thereford.voi
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4.0 CONCLUSION

Under a contract of insurance, a breach of a camdéntitles the aggrieved party
to refuse to perform his own party of the contiaud in addition may claim damages for
the breach.

A warranty must be strictly and literally fulfillestherwise there is no contract.
However, a breach may be excused on the grounddingpliance would be unlawful,
and an insurer may waive the breach.
50 SUMMARY

The prominent terms in contract of insurance aradimns and warranties.
Conditions could be conditions precedent to lipiland conditions subsequent to
liability. Warranties are the lest of the insuredthfulness in providing information.
Untrue statements of facts made during negotiattmascalled misrepresentations which
have the effect of avoiding the contract. An Insge Policy can be transferred by the
insured to a third party by way of assignment.
6.0 TUTOR-MARKED ASSIGNMENT

1. With Judicial authorities explain the concept ohdibions under contract of

insurance.
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1. IRUKWU, J. O. Insurance Law and Practice In Nigeri
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1.0 INTRODUCTION

The regulation of insurance business in Nigerieaisied on by enactment of laws
that govern the conduct of insurance business. ©isitended to provide for all
operators in the insurance industry to operate @rdpOly with the same standard of
requirements. The importance of the regulatiomsfirance business is also to protect the
public from unscrupulous insurance operators amyige confidence in the insurance
industry.

Many legislation have been enacted since theifisstrance companies Act, 1'961
to regulate insurance business at one period owother. The current legislation that
regulates insurance business in Nigeria is therémme Act No. 1, 2003 and the National
Insurance commission Act, Cap, 53 Laws of Fedarnasid\igeria, 2004.

2.0 OBJECTIVES
The aim of this unit is that at the end of it yahould be able to:
1. Know the current law on insurance

2. Understand the position of the current law on sepezific issues.

3.0 MAIN CONTENT
3.1 PROMINENT TERMS IN CONTRACT OF INSURANCE EXCESSES
3.1.1 Conditions.

There may be certain requirements which the assusgdbe required to comply
with either before the occurrence of the insurett or after a loss might have been
sustained. The former is called conditions precédenliability while the latter is
called conditions subsequent to liability.

1. Conditions precedent to liability

These are things that the assured has to do bihi@naolicy comes into existence.
If the condition is not complied with, then, themeay be no cover for the loss. In
ROBERTS v. EAGLE START INSURANCE CO. LTD. (1960) LLB 15, a

burglary policy made it a condition precedent te thsurance company's liability

that a burglary alarm shall be put into full andger operation whenever the premises

were closed for business or left unattended. Tleampses were broken into and some
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furs stolen. In an action on the policy it was h#ldt the assured could not recover
because he had not put the alarm into operaticorééie left the premises.

2. Conditions subsequent to liability

These are conditions to be fulfilled after the Ibss occurred. Where they are
not fulfiled the policy could be avoided. INFFALBEL V. EEDERATED
INSURANCE ASSOCIATION LTD . (1970) 2 ALL ER 32. in an

employers' liability insurance there was a conditibhat "every writ served on the

employers shall be notified or forwarded to theumasice company immediately”. An
employee was injured and his solicitor wrote to thgurer to inquire whether the
writ should be served on the employer. This wasedbut the employer did not
serve the insurance company. The insurance compasyserved about 6 weeks
after the assured claimed against the insurersyTe@udiated liability on the
ground that the employer had broken the condittated above. It was held that since
there has been a breach of condition, the insuraaogany could avoid liability. It is
not always that the court would accept every thataged as a condition, the acceptance
of this by the court is a matter of constructionesch case. The proof of breach of a
condition precedent or subsequent to liability lbesthe insurers.
3.1.3 Excesses

A policy is subject to an excess then the insusa@quired to bear any loss up to a
fixed amount himself Thus, in the case of a pobaypject to N50.00 excess, nothing is
recoverable in respect of any loss below this gguwhilst if a loss of N50.00 was
sustained, the company would be liable to the éxterN100,000.00 only.
3.1.4 Average

When a policy is made subject to average, the @itsbecomes his own insurer for
the difference between the sum insured and thevélilie of the property at the time of the

loss.

3.1.2 Warranties
These are clauses which insurers insert in pollayeshich the right of the assured
to recover is made to depend upon the existenaegofen fact or state of things defined in
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the clause without bothering to consider the matteivered by the warranties. Thus in
DAWSONS v. BONIN LTD (1922) AC 41; the insurer repudiated liability on

this factor although the misrepresentation wa® aghere the car would be garaged

even though this was held to be immaterial.

The burden of proof of a breach of a warranty, likat of conditions, lies on the
insurer. The National Insurance Commission is engred to approve standards,
conditions and warranties applicable to all classeisurance business in Nigeria. See

Insurance Act, 2003.

3.2 MISREPRESENTATIONS

Statements of fact made during negotiations ardedalepresentations.
Untrue statements of facts made during negotiatioase called
"misrepresentation”. Misrepresentation could beidtdent or innocent. But in either
cases, the insurance contract can be avoided. rs¢ats made, even though
innocently offered, if it is inaccurate, it may ammb to misrepresentation which can make
the insurer avoid the policy.

Statement of belief or opinion does not amount tisrepresentation if it
turns out to be false. It simply implies that thadiéf or opinion is sincerely held. Before
it can turn out to be a misrepresentation, it naesshown that the person making the
statement never entertained such opinion or batiafl and yet deliberately made it.
Statement of intention ordinarily would amount tsrapresentation. If the insured never
intended the thing but nonetheless made the stateafientention, same is inaccurate
and may amount to misrepresentation if some omesreh such.

Half truth may amount to misrepresentation. A steget may be accurate on the
face of it and may be false when related to otb&vant facts. In such a situation, the
policy may be avoided on the ground of misrepresent.

In LONDON ASSURANCE v. NANSEL (1879) 4 LT 225, a question in a proposal

form for a life insurance policy stated "has a el ever been' made to own life at

any other office or offices? If so when? Was itegated at the ordinary premium or
at an increased premium or declined"? the propasswered "insured now in two
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offices for E18,000.00 at ordinary rates. Policedfected last year". The answer was
literally true so far as it went. When a claim wasde under the policy, the
insurer repudiated liability on the non-discloswk a material fact viz, that the
proposer had made proposals for life insurance turaber of insurance companies
which had been declined. It was held that the grswas entitled to do so.

Misrepresentation of material facts no doubt camicha policy. Where the, facts
are immaterial false representations of them may lead to repudiation of
liability. However, where a stipulation makes thecwaacy of certain statements
condition precedent to the validity of the policthere is no difference between
material and immaterial facts as far as those stamés are concerned. Once the
statements are shown to be inaccurate, that wilhte the policy whether the fact is
material or not. Insurers effect this by insertiwgat is known as "the basis of the
contract clause". A typical example of this claissas follows:

"l declare that the particulars and statements made by me above are true and |
agree that they shall be the basis of the contract between me and X".

3.3 Assignment of Policies

Assignment of insurance policy means transferrivggolicy by the assured who
is called the "assignor" to a third party called thassignee" so as to enable the
assignee to enforce the policy in his own name.

A policy of insurance is a personal contract anésdoot run with the subject
matter of the insurance. If a car on which a pobfynsurance exists is sold, the sale
does not automatically transfer the policy to theydr unless the policy itself is
specifically assigned to the buyer. In the abseotcsome special agreement, the
assignee cannot call upon the insurer to indemmifyunder the policy.

For there to be a valid assignment, the consenthefinsurer must be
obtained and the assignment of the policy mustdmeenporaneous with the assignment
of the subject matter. The policy may contain egprprohibition against assignment
without the consent of the insurer in which case tiisurer has discretion not give
or to withhold consent. Where consent is requiaedassignment without consent renders
the policy avoidablelt remains in force until the insurers avoid iy 8iving consent the
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insurer is estopped from denying the validity oé gholicy. As a matter of fast most
policies usually contain express provision agaiassignments. The assignment
of the policy must be made at the same time aashignment of the subject matter,
or in pursuance of an agreement which is cotenmgaas with the subject
matter of the policy. The assignee does not acdhgensurance until the actual transfer
of the subject matter. The policy is not assigned untiérathe assignment of the subject
matter. If a policy is assigned before the assignroéthe subject matter, it ceases to be
in force on coming to the hand of the person whgeashas no insurable interest in the
subject matter. Such an assignment is thereford.voi
3.1 THE REGULATION OF INSURANCE BUSINESS IN NIGERIA
The Insurance Industry in Nigeria is regulated d¢lyidoy the Insurance
Act No. 1, 2003 and the National Insurance Commisshct, CAP 53, Laws of the
Federation of Nigeria, 2004. In substance the dateactment is in substance the
Insurance Decree No. 1, 1997. While the former aostthe body of rules on the
subject, the latter provides the institutional fawork for the administration and
supervision of the insurance industry in Nigeria.
The insurance Act applies to all classes of instgdmusiness and firms carrying
an insurance business in Nigeria exdepndly societies, pension or provident fund or
bodies corporate or unincorporated engaged sotehlgdinsurance business established
outside Nigeria.
Under the insurance Act, insurance businesses agladl into two’,
classes:
i. Life-assurance business.
ii. General insurance business

Life insurance business is sub-divided into:
i. individual life assurance business and
ii. group life assurance and pension business :and
iii. health insurance business.

General insurance business is divided into eigtegaies.
a. fire insurance
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general accident insurance
motor vehicle insurance
marine and aviation insurance

oil and gas insurance

-~ ® o o0 T

engineering insurance

bonds credit guarantee and surety ship insurarsiedas; and

Q

h. miscellaneous-insurance business
According to section 3 Insurance Act, no personll stizerate any class of, insurance
business in Nigeria except.
a. Anincorporated limited liability company in Nigati
b. A body duly established by law to carry on the bmess of insurance or
re-insurance in Nigeria.

Before the commencement of business, the comparsy Ibeuduly registered with
the national insurance commission (NAICOM). The legapion to the NAICOM for
registration shall be made in the prescribed foaogompanied by a business
plan and such other information as the NAICOM maguire. Life and general
insurances business shall be subjected to sepapateation and registration. No
person or body shall use the name "insurer" or eundriter" or their derivative
unless properly registered under the insurancesdedio even operate as an insurance
agent or broker or as loss adjusters, there musgdistration with the NAICOM.

NAICOM is a body corporate with perpetual successiod a common seal. It may sue
and be sued in its corporate name and establishedhé National Insurance
Commission Act. The principal object of the NAICOi to ensure the effective
administration, supervision, regulation and contfahsurance business in Nigeria.

The NAICOM before proceeding to register an appiicshall satisfy itself that
the provisions regarding the prescribed paid upesbapital is met in the case of

i. life assurance business — not less than N150,00@00

ii. general insurance business — not less than NROM00.00

iii. composite insurance-not less than N350,000.0@0

iv. reinsurance business-not less than N350,000.1@00.0
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Failure to meet this capital requirement shall lgecund for refusal of registration
or cancellation of certificate of registration. $lwapital which is regarded as assets of the
company shall be deposited with the central barikigéria.

3.2 INSURANCE POLICY (S.19)

The policy document evidencing the contract of ireswce shall be
delivered to the insured not later than 60 dayer gfayment of the first premium. It must
be noted that payment of an insurance premium $lea#l condition precedent to a valid
contract of insurance and there shall be no caveespect of insured risk unless the
premium is paid in advance. No premium, no cover.

3.3 DISCLOSURE

The proposal form or the application to be Ad by itfsured shall be. drawn up to
elicit all such information as the insurer consiemnaterial in accepting the risk in
guestion and any information not specifically resfed in the form shall be deemed
not to be material.

The form must be printed in easily readable letterd shall state as a note in a
conspicuous place of the front page that.

"an insurance agent who assist an applicant to Eie@n
application or proposal form for insurance shalideemed to
have done so as the agent of the applicant”

Any disclosure or representation made by the istoehe insurer's agent shall be
deemed to be a representation to the insurer prdvile agent is acting within his
authority. For this limited purpose, an insureddefined to include an applicant for
insurance.

3.4 BREACH OF CONDITION AND WARRANTIES

A breach of a term whether called a warranty oddan shall not afford a defence
to the insurer to avoid the contract unless then tisr material and relevant to the risk or
loss insured against. The insurer shall not bél@mhto repudiate the whole or any part of the
contract unless the breach amounts to a fraudfdiyralamental term of the contract. A
fundamental term means, condition or other termaaf insurance contract
which a, prudent insurer will regard as materiall amlevant in accepting to

123



under write a risk and in fixing the amount of gv@mium. Where the insurer is um
entitled to repudiate, his liability will be to tlextent as if there was no each (Section.55)
3.5 INSURANCE INTEREST (SECTION.56)

An insurance policy taken out on the life of anetlsenull and void unless the
insured stands in a legal relationship to that persf which he may benefit by the
safety or be prejudiced by the death of that pemdhe loss from the occurrence of the
event insured against. Legal relationship unders thieading includes the
relationship which exist between person under Igldaw or customary law whereby
one person assumes responsibility for the maintanand care of the other.

3.6 THIRD PARTY RIGHTS (S. 68).

Where a third party is entitled to claim againstiasured in respect of a risk
insured, he shall have a right to join the insimeghe suit against the insured in respect of
the claim. A third party shall, before bringing application to join the insurer, give the
insurer at least 36 days notice of the pendingoacéind of his intention to effect the
joinder.

3.7 CLAIMS ON FIRE INSURANCE

Where a house or other building insured againstthgsfire:

a. is damaged or destroyed by fire; and

b. there is no reasonable ground to suspect thatwimerp occupier or other person
who insured the house or building is guilty of flan respect of the insurance or
of willfully causing the fire, the insurer who isable to make good the loss
may, on the request of the insured or personsested in the house or
building, cause the insurance money payable toalk qut and expended towards
rebuilding the house.

The insurer has the discretion to pay or expendrniomey to rebuild the
house. If the money is to be paid instead, thethiwi60 days after the claim is agreed,
the claimant shall give security that the moneyilsha expended to rebuild the house

or building.
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4.0 CONCLUSION

The regulation of insurance business through letips provides the legal basis
for ensuring that the conducts of business of Hwe &re found they are death with
accordingly and appropriate sanctions meted. Mangairovisions of the law must be
fully complied with by both the insurers and theured.

50 SUMMARY

There are two principal laws that regulate insaeanusiness in Nigeria.

The are: The insurance Act, 2003 and the Natiamairance Commission Act. Insurance
Business is categorized into classes of insuraAcg. person intending to carry on
insurance business must meet the minimum paid ppatdor the kind of insurance he
wants to register. The National Insurance commisgahe regulatory institution of the
insurance sub-sector in Nigeria.

The Insurance Act has made specific definite @ions on some mandatory
procedure to be followed in an insurance transactihey include: Insurance policy,
Disclosure, Breach of Conditions and warrantiesuiable interest, third party Rights,
and claims on fire insurance.

6.0 TUTOR-MARKED ASSIGNMENT
1. Explain the role of the National Insurance Cossiun in the regulation of
Insurance business in Nigeria.
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