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1.0 INTRODUCTION

The Law of Trust was part of the received Engliglw linto Nigeria, which
comprised of the Common Law, the doctrines of Bgaind Statutes of General
Application. Equity was developed by the Lord Chdlmr in the Court of
Chancery, the purpose of which was to mitigatehdweshness of the common law.
The development of the equitable principles by @eurt of Chancery also
influenced the growth of trust. Consequently, teeeived English law and case



law has to a large extent shaped the developmehpiactice of the law of trusts
in Nigeria.

2.0 OBJECTIVES

This unit will introduce you to the origin of trgstnature and uses of trust. You
will also traverse the differences and similaritimstween the concept of trust
under trust law, customary law and the Land Use Atthe end of this Unit, you
should be able to:

Trace the origin of trusts

Define or describe trust

Understand the nature of trusts

Differentiate between the concept of trust, urde of trust, customary law and
the Land Use Act

State the practical uses of trusts

3.0 MAINCONTENT

3.1 Originof Trusts

The exact origin of trust cannot be ascertained Hrete are controversies
surrounding the subject. What is certain howeveth& the Court of Chancery
entertained trusts cases. One school of thouglavieel that trust was transplanted
into England from Roman legal system. The CourCbhncery no doubt also

influenced the law of trusts as administered irt doart. Another school of though

however disproved that English law of trust hascoonection with Roman law.

Notwithstanding this controversy, the law of truasswe now have it in England
was greatly influenced and expanded by the Chaorseih the Chancery Courts
which administered equity, in their enforcemenusés.

The origin of the modern concept of trust has beredited to the concept of uses
during the medieval period, which was a means af/eging land to someone for
the use or of one or more persons. The conceptwhaesnthat a person called the
feoffor conveyed land to another person called foefeefor the benefit of one
person or more called the beneficiaries and attimat calledcestui que use

In this type of arrangement, the common law recsephionly thefeofeés legal
title in respect of the property conveyed and doatsrecognise the interest of the



cestui que usen any way. As a result, it became common placelefoefee to
usethe property for his own benefit instead of thath® cestui que user to use
the same in an unconscionable way or to the dettiroEthecestui que user
retain the property for himself without tleestui que usbeing able to get relief or
remedy from the common law courts. In its equitgblesdiction however, the
Chancery courts then intervened and act on thecamse of thdeofeeto make
him perform according to the purpose of the conmegaand prevent either the
feofeefrom keeping the property for his own use or to pehthefeofee to uséhe
property for the benefit of theestui qui usén accordance with the agreement that
the property is to be used for the benefit of testui que useThrough the
enforcement of uses by the courts of equity, theteble interest of theestui que
usein the property conveyed to tfeofeebecame recognised.

The Courts of Chancery do also punish defendargsf¢offe@ who disobey its
orders by committing them to prison for contempheTcommon law courts
however do come to the rescue of such erring dafesdoy obtaining the release
of the imprisoned defendants through the writ dides corpus.

In connection to the relevance of the concept esusas at the medieval period
and before the Statute of Wills 1540 was enactdtenwit was not permitted to
transfer land by will. At that time, land was redgd as something personal to the
owner and cannot survive him. Any attempt to tran&ind by will therefore fails
and the tenure of the testator in the land willkelsénguished. The concept of use
was then employed to circumvent this rule.

Another relevant discussion concerning the oridirirost is with respect to the
Statute of Mortmain, which prevented the transfedamd to corporations and
ecclesiastical foundations. This was primarily teyent situations whereby land
will be taken out of circulation because corponagidive in perpetuity and thus
such land will be held forever. It also means thatusually collected on inherited
land can no longer be collected. As a result ofdimployment of the concept of
use, the purpose of Statute of Mortmain was defeatsulting in the loss of
tax/revenue to the crown and feudal lords.

The concept of uses then became a means of tagaanc@ and this resulted in the
enactment of the Statute of Uses 1535, which hasliject of investing theestui

gue useimmediately with the legal title such that tfeofeecan eased out and
incidents of keeping land out of circulation anxl &aoidance could be terminated.
This objective was short-lived as lawyers deviderdldoncept of “use upon a use”,
which was to convey land to the use a third pady the use of the actual
beneficiary; with the effect that the Statute oeB®nly had effect on the first of
the uses and subsequent uses were unaffected.n€lients of feudal taxes



however became abolished in 1660 by the Militarypdres Abolition Act while
the Statute of Uses was later repealed in 1925.

In England, the common law was applied and owintpéoharshness or rigidity of

this law, equitable principles were developmenth®/Lord Chancellor in order to

mitigate the harshness and/or injustice of the comtaw rules. As a result of the
flexible nature of equity and the granting of ridi¢o those who the rules of
common law worked injustice on, there arose profioconflict between the Lord

Ellesmere, Chancellor of the Chancery Court andCthief Justice of the Common
Pleas, Sir Edward Coke, in tiEarl of Oxfords Case (1615) 1 Rep. Ch. 1 during
the reign of King James | (1603 — 1625). The conhfivas resolved in favour of

equity such that whenever there is a conflict betwthe doctrines of equity and
the rules of common law that of equity will prevail

Later, there was reorganization of the courts igl&md by the Judicature Acts of
1873 and 1875 which resulted in the abolition oé tGhancery Court. The
doctrines of equity and rules of common law thenaee fused and henceforth
administered in the same court.

SELF ASSESSMENT EXERCISE (SAE) 1

Trace the origin of the law of trusts and the CafrChancery’s influence on its
development in England.

3.2 Natureof truss

To attempt a definition of a trust like all legalmns, is fraught with difficulty. The

definition given by Keeton has however been desdrilas adequate, which
described a trust in the following manner, “All tltan be said of a trust therefore,
Is that it is the relationship which arises whemeaegerson called the trustee is
compelled in equity to hold property, whether realpersonal, and whether by
legal or equitable title, for the benefit of somergons (of whom he may be one
and who are termed a&es tui que truytor for some object permitted by law, in
such a way that the real benefit of the propertyrees, not to the trustee, but to
the beneficiaries or other objects of the trusté &&eeton, The Law of Trusts,

Eight Edition, p. 3 cited in Jegede, M.l. (1999aw of Trusts, Bankruptcy and
Administration of Estate. Lagos: MIJ Professionablshers Limited, p. 11.

By way of illustration, trusts usually involve siiions whereby individuals
control or plan the distribution of their propedyestate either in their life time or
after their deaths. A trust is created by an irdiial when he executes a written



Declaration of Trust directing one person or mogespns (sometimes this can be
a corporate trust company) called a trustee(s) dlul Iproperty or assets in
accordance with the terms and conditions containelde trust instrument for the
benefit or one or more persons or a section ofgeeeral public, called the
‘beneficiaries’ orcestui que trustwho are the equitable owners of the property or
assets, while the legal interest is vested in thstde. In Nigeria as in most
jurisdictions, the law of trusts is governed bytstias and case law.

The trustee is charged with the management ofrttst property and holding the
same according to the instructions of the settiorthe trust instrument. It is
however possible for a person to be both the teustel the beneficiary in a trust.
The written Declaration of Trust usually names fir& trustees while it specifies
the position for the appointment of successivetées and contains the terms of
the trust. These terms sets out the powers andsdafitrustees and the benefits
accruing to the beneficiaries. Other ways of crepta trust are through the
exercise of power of appointment, transfer of tregher inter vivos or in
someone’s Will, by contract and statute. A trustated by a Will is referred to as
a testamentary trust and the terms and conditibrsaich trusts are contained in
the Will creating it.

A trust may be created during someone’s lifetimeinter vivos and such a trust is
called a living or inter vivos trust, in such a eathe person creating the trust is
referred to as the grantor, settlor or donor. Tiusttagreement or declaration
usually contains the provisions guiding the trusd & the event of the death of
the settlor, the trust property will be regulatgdthe provisions of the trust rather
the Will of the settlor or provisions of any st&uilhis is because a trust may
supplant a Will since all the estate of the settéould have already been planned
and settled by the trust before the settlor’'s de@ththe other hand, a trust may be
the creation of a Will. A trust created inter vivogy be revocable or irrevocable
if such provision is reserved in the instrumenttrey the trust.

An example of a trust is when a father vests tthe @f his house in a choice area
of Abuja to a reputable estate agent firm withrnstions to let out the house to
tenants, manage it and pay a certain percentateeaent yearly to his daughter
who is 10 years old until she attains 21 yearsgef when the house will become
vested in the daughter and trust determined.

A trust may also be created by contract or by &atin a trust, the trustee

occupies a position of confidence and must actoodgfaith with respect to the

trust property. He is in a fiduciary relationshighwthe beneficiaries and must act
honestly, not make secret profit, must deal with titust property for the benefit

and in the interest of the beneficiaries and noiraa manner that can jeopardize
such interest.



Trust consists of vast and interrelated parts, #mel issues involved may
sometimes be intricate. In most cases, trust issfiea brought before the courts
for adjudication are whether the trust is quesitoa legal one or has been validly
created, questions of lawful management of the preperty, whether the trust is
a private or public one, requests on a trusteeetwer account, requests for
specific performance, recover of trust assets,dbred trust and construction of
trust terms, etc.

Despite the various and the imperativeness to wiiakt could be put into,
however, trusts are less frequently used in Nigesain England where the
concept was received into Nigeria because of titeraliand social differences in
the lives of the people.

It has to be noted that the concept of family owhgr of land in Nigeria served a
purpose similar to that of trust, where the cona#pindividual ownership is a
foreign one, rather, land belongs to the family #mel head of family holds the
family land for the use of the family members. Tiead of family to some extent
assumes the position of a trustee and all memliehe damily have equal right to
the property. SeAmodu Tijani v. Secretary of Southern Nigdfif821 1A.C. 399

at p. 404 per Lord Haldane. The concept of truskearcustomary law is however
different from that under the English law becausglevthe trustee is regarded as
the owner of the trust property, the head of fansiyot regarded as the owner of
the family property, but rather as the caretaker.

The Land Use Act also embodied the concept of toystesting the control and
management of land in each State of the federatitine Governors to be held in
trust and administered for the use and common keoieéll Nigerians. See the
Supreme Court decision Abioye v. Yakub[199] 5 NWLR (Pt. 190) p. 130.

The concept of trust under the Land Use Act is hawveot the same as in the law
of trusts because the trustee under the Act, wiscthe Governor cannot be
compelled to render account as trustee under Enfglis. Thus, the kind of trust

created under the Act has been regarded as a tste $eeAbioye v. Yakubu

(supra). Also, while the head of family under cuséoy law can be held to

account, the Governor under the Act cannot be toeétcount.

SELF ASSESSMENT EXERCISE (SAE) 2

Discuss the concept of trust under trust law, cuaty law and the Land Use Act.

3.3 Usesof trusts



Trusts are of various types and used for diffepnposes which are sometimes
reflected in the name of the trust. Contrary toyapbeliefs, trust is not for the

exclusive preserve of rich people. People withtieaimeans and wealthy people
can create or establish a trust for their own bepeffor the benefit of others. For

instance, trust inter vivos may be used for theppses of asset planning and
management, for the settlor's own benefit and mayded to dispose or distribute
the settlor’'s asset after his/her death.

Trust may be used as a means of financial suppariife insurance for a settlor
who is incapacitated or having some disabilitiea®@a security during old age. A
trust can also be used to support a spouse invigret ef one of the spouse dying
before the other, for the education endowment dfioss children or other
persons who may be underage at the time of thiersettleath. Trust may also be
used to as a means of giving out gifts or transfgnproperty to loved ones, family
members or other objects. A trust can equally bsdus benefit or improve a
definite section of the society or such a sectibthe general public capable of
being made certain. Examples of these are chagitabkts established for the
purpose of providing members of the public with @tion or those created for the
propagation of religion.

Despite the variety of purposes that trusts caputento, based on pubic policy, a
trust that is illegal or created with the intentioh evading creditors or legal
liabilities, or to be used as an instrument of dc@un one contrary to public policy
will not be recognised and would be set aside byldlwv court. The same principle
was encapsulated by equity.

SELF ASSESSMENT EXERCISE (SAE) 3

What do you understand by the work “trust” in relatto the law of trusts?

40 CONCLUSION

Understanding the nature of trusts and the infleavfcequity on its development
is very crucial to a better appreciation of the aapt of trusts generally and the
various purposes to which trusts can be used. fiteereélatedness between trust
and equity is also fundamental to successful utaledéng of and navigating
through many of the terms and technical words wiféctiure regularly in the law
of trusts.

50 SUMMARY

1C



In this Unit, you have traversed the origin, natarel the varying purposes to
which trusts can be put into. You've also appredatthe controversies
surrounding the origin of the law of trusts in Eargll and its reception in Nigeria.
You learnt how it is difficult to have a generaligceptable definition of the term
trust and how the development of the law of truaswnfluenced by the Court of
Chancery; which accounted for the harmonious watatip between trust and
equity, through their administration in that sarert. You are also exposed to the
features of trust, the different elements makingaugpust and how public policy
consideration will prevent a trust from being usied evade creditors, legal
liabilities or being used as an instrument of frardthe next Unit, you will be
introduced to the classification of trusts.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Name the parties to a trust relationship anctrdes the role of each of the
parties.

2. Discuss the concept of uses and its importamtigei modern law of trust.
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1.0 INTRODUCTION

In virtually all jurisdictions, trusts are classifl into various types and the law of
trust in English law and consequently in Nigeriee ano exception. The

classification or types of trusts sometimes aidunderstanding the purpose or
object of the trust.

2.0 OBJECTIVES

In this Unit, you will be introduced to the class#tion of trusts and the

underlying factors for this categorization. Classifion is also instrumental to
formalities, consequences and achieving purpodbatftrust. At the end of this

Unit, you should be able to:

- Understand the different classification ofstsu

- Describe the relationship between private @uidlic trusts
- Explain the relevance of classification ofstisu

30 MAINCONTENT

31 Classification of Trusts
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Classifying trusts is a bit an uneasy task andsilaation varies according to the
classifiers. A distinctive feature of classificatiof trusts is according to use or
object. Hence, most names of trusts are reflecifvimeir purposes or objects. A
first and major classification of trusts is intavate, public or charitable trusts.
Private trust is one that is meant to benefit afividual or a group or people.
Public or charitable trust on the other hand is tra is structured to benefit the
general public or a section of it. However, whilelzaritable trust is always a
public trust, not all public trusts are charitabylests.

Trusts are further divided into other compartmeafsexpress, constructive,
implied, resulting trusts, ministerial or instrunt@rtrusts and discretionary trusts.
Irrespective of the classification of trusts intdfetent classes, a distinctive
difference to note in the various classificatioasbetween those trusts that are
created by the act of the parties and those tlaved by virtue of the operation of
law. Flowing from this, trusts that are created by tbedd the parties are referred
to as express trusts while those that evolved leyatjpn of law are called implied
trusts.

SELF ASSESSMENT EXERCISE (SAE) 1

What is the difference between private and publists?

4.0 CONCLUSION

Classification of trusts is helpful in understarglthe various types of trusts and
also a reflection of the purpose and object oftthsts.

50 SUMMARY

In this Unit, you have learnt about the differetassifications of trusts and that
such categorization varies according to the clessifYou also learnt about that a
distinctive feature of the classification is acdongdto purpose or object of the
trusts. We also discussed private and public trastd those trusts created by act
of the parties and those which evolved through atper of law. In the next Unit,
you will be introduced to the requirements of tsust

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

13



The classifications of trusts are a reflectionte purpose and object of the trusts.
Discuss.

7.0 REFERENCESFURTHER READINGS

Fabunmi, J.O. (2006). Equity and Trusts in NigeHe:Ife: Obafemi Awolowo
University Press Ltd.

Jegede, M.I. (1999). Law of Trusts, Bankruptcy akdiministration of Estate.
Lagos: MIJ Professional Publishers Limited.

The Free Dictionary, Trust, Retrieved Septemb&030
from http://legal-dictionary.thefreedmtiary.com/trust.

14



UNIT 3 REQUIREMENTSFOR CREATION OF TRUSTS

CONTENTS

1.0 Introduction

2.0 Obijectives

3.0 Main Content

3.1 Requirements for Creating Inter Vivos andlWilists
3.2 Constitution of Trusts

3.3 Capacity to create Trust

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment (TMA)

7.0 References/Further Readings

1.0 INTRODUCTION

A treatment of the essentials or requirements ofald trust is important to
understanding issues relating to the creation ustér Although, generally, no
formal requirement is compulsory for the creatidntroists as a result of the
equitable nature of trusts. However some formalitteay be necessary with
respect to some particular types of trust. Alse, tode of creation of the trust,
whether inter vivos or by will, may determine theguirements to be complied
with. A discussion of these issues is necessaryoroher to avoid creating
ineffective trusts.

20 OBJECTIVES

In this Unit, you will be exposed to the essenta@l$rusts. In particular, you learn
about what is required in creating inter vivos tsuand trusts by will. You will
also learn about the constitution of trusts as rad@nental requirement in the
creation of trusts. A by no means a crucial issh&lvcannot be wishes away in
the consideration of trusts is legal capacity gieason to create a trust. This is
equally connected to the issue of capacity to aldrest in real property. You

15



will further learn about the capacity of corporasoand statutory bodies to create
a trust. At the end of this Unit, you should beestol:

Understand the legal capacity required to eraatalid trust.
Analyze the position of law with respect to haiterest in land in different parts
of the country.
Know what is required to create a trust inteos and by will.
Know the effect of lack of compliance with thequirements on the trust
created.

3.0 MAINCONTENT
3.1 Requirementsfor Creating Inter Vivosand Will Trusts
1) Inter Vivos Trusts

No formality is required for the creation of a truisthe property involved is in
personalties, i.e. tangible personal movable ptasersuch as vehicles, shoes,
television, etc. including money. What is essensidhat, the manifestation of the
intention to create a trust on the part of thel@ethust be very clear. Sé&aul v.
Constancg19771 WLR 521. Mere intention to benefit an imprecisespa will
not be sufficient. Sedones v. Lock1865) L.R. 1 Ch. App. 25.

If the property is realty (i.e. immovable propersych as land), the intention to
benefit someone must be evidenced in writing asired by the Statute of Frauds,
Section 7; which requires that any declaration roftt relating to land to be

evidenced by a memorandum in writing signed bypihety creating the trust. The

position on the States forming the old Western N&gés captured by Section

78(1)(b) of the Property and Conveyancing Law, \Wwhprovides to the same

effect that any declaration in trust in respediaofd or any interest therein must be
evidenced and proved by some writing signed by sperson who is able to

declare such trust or by his will. SEerster v. Hale(1798) 3 Ves 696 per Arden

M.R.

The addition of the words “signed by some person 8lable to declare such trust

or by his will”, is a clear indication that thereeasome persons who do not have
capacity to declare inter vivos trust or by wilhi3 is the reason why we have to
treat the issue of capacity in separately in thig, &0 enable you know those who

have legal capacity and those who have not.

You must know that failure to comply with the abdeemalities may be fatal as
the trust will be rendered unenforceable. Also rnibtg, writing is not required in

16



respect of constructive and resulting trusts iftyesince these are implied and
arise independently of the exercise of the willhef parties.

Note however that, the formality of writing is fher required in respect of a
disposition of an equitable interest in both peadtynand realty under a trust by
the beneficiary. Failure to do so renders the digjpm void. See Section 9 Statute
of Frauds and Section 78(1)(C) of Property andwegancing Law.

2.) Trust by Will

In order to create a trust by will, some formasiteze required both for the validity
of the will and of the trust.

According to the law (The Will's Act 1837 (Secti®) as amended by the Wills
(Amendment) Act, 1957 and the Wills Law 1959 Cap3,1Laws of Western
Nigeria, 1959 applicable to the States forming ¢ihé Western Nigeria), these
requirements are:

i.) The will must be in writing.

ii.) It must be signed by the testator or by sorteeoperson in his presence and by
his direction.

iii.) The signature of the testator must be attbgte two witnesses, who must be
present together in the presence of the testator.

Failure to comply with the above provisions of tae will render the trust to be
void and no interest will pass under the will. Esiiens to this are secret trusts,
whereby irrespective of the non-compliance with trevisions of the law,
dispositions made under such trusts can be enfanceguity.

SELF ASSESSMENT EXERCISE (SAE) 1

What are the requirements in creating a valid toystvill?

3.2 Congtitution of Trusts

You must note that despite compliance with the sious of law in creating a
trust, coupled with the presence of clear intenbbithe testator to create a trust,
such trust may run into trouble waters if the testdoes not convey the property
which is to be the subject matter of the trust hie trustee, a process called
constitution of trust. The importance of this isatththe beneficiary upon
conveyance of the trust property to the trusteee@uitable interest is created in

17



his favour while the legal interest is vested ia thustee. Thus, where the settlor
conveys no property, then the trust is said nabdoconstituted and no interest
passes to the beneficiary.

This issue will further be examined in the next dor clarity.

3.3 Capacity to Create Trust

In order to create a valid express trust, parth& tequirements is the legal
capacity of the settlor, whether individual, comtion or statutory bodies, to
create it. Related to this is the capacity of aperto hold interest in real property.
Where a person cannot hold interest in land, tlilisaffect the capacity to create a
trust. The situation of capacity to hold interestland varies according to the
operative law. The issues will now be examinedollews:

1)) Individual

At common law for instance, an infant is capablehofding a legal interest in
landed property. However, a sale or dispositiorswth property is voidable and
may be repudiated before the infant attains the a@igenajority or within a
reasonable time after attaining the age of majoAtycommon law, 21 years was
adopted as the age of majority and anyone belosvage is an infant. Thus, the
position of an infant or a minor who attempts teate a trust, especially in a
situation where the trust is not in his interest| mave the same effect at common
law.

The common law age of majority is 21 years andpbsition has been restated by
some State laws in the Federation, e.g. SectidntfZednfants Law, Cap. 49 Laws
of Western Region states that, an infant is somemer the age of twenty one
years. This has been adopted and now applicabl8tates forming the old
Western Region of Nigeria. Consequently, any persb21l years of age and
above is regarded as of full age and has the dgpachold legal interest in real
property. Although, some statutory provisions hapecified 18 years as “age of
majority” or “full age”, see for example, sectiom 2 of the Child’s Right Act,
Sections 29 (4)(a) and 35(1)(d) of the 1999 Camstib, and Section 20(1)(a) of
the Companies and Allied Matters Act, the age ojoniig in Nigeria for other
purposes nevertheless remains 21 years. See thied@\ppeal decision iftlias

v. Elias[200]] 9 N.W.L.R. (Part 718) p. 429.

With respect to the States where the Settled A&2loperates in Nigeria, and an
infant has interest in a real property, such laadolmes a settled land. Thus, the
infant becomes a tenant for life and the statufmowers vested in the infant as
tenant for life will be exercised on his behalf the trustees of that settlement.

18



However, in some other States in Nigeria forming tld Western and Mid-
Western Nigeria, an infant cannot hold a legalredgein real property and where
land was conveyed to an infant, which will resalthe creation of a trust for sale
in favour of the infant.

It follows from the above that an infant cannotatesa trust of real property or
create a valid will except such an infant is a mrldt war or mariners at sea. An
infant can however create a trust over both legal equitable interest in pure
personality and over equitable interest only irl pgaperty.

Ii.) People with Mental Disability

People with mental disability also cannot validhgate or have a trust enforced
directly against them, since their mental deficiemoay itself encumber their

ability to validly dispose their properties or maki#. Some of the things that may

invalidate such trusts are the possible contradjcinstructions of the insane
settlor/testator or that he/she does not apprediaenature or effect of such

instructions. SeeRe Beane){1978 1 W.L.R. 770. It is however possible to
approach the courts for directions in respect efghttlement to be made on the
property of an insane person. See for example @edi80 of the Property and

Conveyancing Law for example, Section 180 of thepPrty and Conveyancing

Law. If the trust was created during the time tath an insane settlor was in his
lucid period and he/she fully understands the wmatof his act and the

consequences of the same, such trust may be upbetlid.

1ii.) Statutory and Incor porated Companies

Statutory bodies and incorporated companies cancaésate trusts if the power to
do so is contained in their enabling law and memdwan of association,
otherwise any trust created will be declavétia vires By virtue of Section 38(1)
of the Companies and Allied Matters Act, incorpecacompanies have all the
powers of a natural person of full age and capagithe execution of its business
and objects. In effect, they can create trustsawitisuch powers being expressly
contained in their memo, the power to do so malrhiéed by their memorandum
of association or by law.

SELF ASSESSMENT EXERCISE (SAE) 2

Capacity to hold interest in real property is suéfntly connected to the capacity
to create a valid trust. Discuss.
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40 CONCLUSION

Compliance with the requirements for the creatiba trust is sine qua non if such
trust is not to be declared invalid. From the exwtion of these requirements
above, you will realize clearly that creating ottlsgg a trust is something that

should be given to professionals to handle in ordeperfect the intricacies,

including ensuring that there is legal capacityttua part of the settlor/trustee, and
avoid pitfalls which can render the trust from beexlared void by the courts.

50 SUMMARY

In this Unit, you have been familiarized with thesentials of a creating a valid
trust, which examined various issues relating tioer@equirements for creating a
trust inter vivos and by will were examined, congion of trust and legal capacity
to create a trust were also examined. You will oleséhe requirements of the law,
which makes writing mandatory in creating eithaeirvivos or will trusts. Also, a
disposition of equitable interest in both realtyl goersonalty requires writing. The
legal capacity of individuals, people with mentaadility and corporations were
also examined and you can see that for corporatiameate a trust, such power
need not be expressly contained in their memorandfissociation since in
Nigeria, incorporated bodies have the powers dtaral person.

In the next Unit, you will be introduced to the stitution of trusts and its

exceptions.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Discuss the capacity of an infant to create lal teust at common law, in the

States covered by the Settled Land Act 1862 andntliee States covered by the

Property and Conveyancing Law.

2. What are the essentials in order to createid wdér vivos trust?
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1.0 INTRODUCTION

As part of the requirements in creating a valigstirconstitution of the trust is a
very fundamental one and goes to the root of tn&.tiThis is based on the ground
that it can almost be said with certainty that vehidsere is no subject matter of the
trust, there is no trust, because is the subjettemthat the whole trust is based
upon. This is a factor why the part is treated sgpéy although a mention of it
has been made above as part of the requirementsusif A consideration of
related issues, such as exceptions to non-penfectfoimperfect gifts will be
attempted in order to have a balanced understamditige treatment of issues.

20 OBJECTIVES

In this Unit, you will be exposed to the conceptohstitution of trust, covenant to
settle and the exceptions to the equitable maxinfegdiity will not perfect an
imperfect gift” and “equity will not assist a voliger”, will also be examined. You
will appreciate what it requires to constitute perdty and realty, when you can
say a trust is completely constituted and wheas rat. When a trust has not been
constituted but there is agreement to do so, ydusee when this is possible and
what the general exceptions to the above equitalbems are. At the end of this
Unit, you should be able to:

- Say whether a trust is constituted or not.
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Explain what is required to constitute a trusthbin personalty and realty.
Give instances when the requirement of writingconstituting realty can be
dispensed with.
Discuss what is covenant to settle and whenwhil be forced.
Name and discuss the exceptions to equity’spefection of imperfect gifts
and non-aiding of volunteers.

3.0 MAINCONTENT
3.1 Constitution of Trusts

As you've learnt above, constitution of the trustonveying the subject matter of
the trust to the trustee is vital to the validity tbe trust created. Failure to
constitute a trust passes no interest to the bzasfiand the will be void. We
shall now examine the nucleus of what is regardecbastitution of trust, in order
for you to have practical understanding of whenrwastt can be said to be
completely constituted and when it is not.

The trust is said to be completely constituted wtten settlor has vested or has
done all that is required or necessary to propeest the trust property in the
trustee. Except the property has been transfetinedirust cannot be enforced, as
equity will not perfect an imperfect gift or aidvalunteer. SeéMilroy v. Lord
(1862) 4 De G.& J. 264 at 274 per Turner L.J.

In order to constitute a trust, the nature of tiusttproperty (whether personalty of
realty) will determine the mode of doing this. Alsehere the settlor is both the
settlor and the trustee, this might affect the motiéransfer. These issues will
now be examined.

1.) Constitution of realty

To constitute a trust in respect of realty, thél@emust comply with all necessary
requirements of the law. A cardinal issue herdgh& there must be evidence in
writing of such transaction. See for example, $&c8 of the Registration of Titles
Act, Cap. 181, Laws of Nigeria, applicable in othmarts of the country and
Section 77 of the Property and Conveyancing Lawd #re Statute of Frauds
Section 7, on requirement as to writing, that toedl be registered in the trustee’s
name or that he has done all that's required toirafwith nothing left to be done
by the settlor, otherwise, the trust cannot be reefi for lack of constitution.
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If the interest to be transferred is an equitable,dhe settlor need not vest the
legal title in the trustee since he has none.#t is required is that the disposition
of the equitable interest must be evidenced iningias treated previously.

Where the settlor has not transferred the progastyhas covenanted to settle the
same for the purpose of the trust, the beneficmgy through the equitable

remedy of specific performance in some cases letal#nforce the settlement of
the property, although the issue involved in aadiin such as this, is one of
contract but intertwined with trust.

However, where the settlor declares himself adrtistee of the trust property and
now wears the double cap of both the settlor aedttiastee, there is no need to
execute any conveyance to transfer the trust prpperce he already has the legal
interest. The declaration makes him automaticdléy trustee of the property and
thereby holds the same for the interest of bersefici SeelLady Naas v.
Westminster Bank Lt§l194Q A.C. 366.

Ii.) Constitution of Personalty

From your knowledge of equity and classificationpobperty, you'll realize that
personalty can be divided into tangible and intalegiproperty. To effect the
constitution of pure personalty, mere deliveryha property suffices.

In respect of intangible property — such as shaeés, the settlor must have
executed the necessary transfer form for this me@mnd the transfer registered in
the company’s register.

Where a deed was executed for this purpose butthéred transfer form was not
used, the transfer will be ineffective. Sddroy v. Lord (supra).

Covenantsto settle

In situations where the settlor has neither cautstit the trust nor declared himself
as the trustee of the trust property, there isingtfor the beneficiary to enforce;
and no interest passes to the beneficiary. In stases however, the settlor may
covenant to settle or transfer the trust propestyhe trustee, in which case the
beneficiary may enforce such a trust.

The problem however, is that since the agreementatesfer or settle the trust
property is a contractual one, and going by therdae of privity of contract, only
a party to a contract can enforce it. In other gpttle beneficiary must be a party
to the covenant before he can enforce the same.réeMie beneficiary has

24



furnished consideration for the covenant, he walldble to enforce the covenant
both at common law and equity.

Where the type of consideration furnished is net tifpe recognised at common
law, the beneficiary can only enforce the covenantequity. For example,
consideration based on marriage is not recognisedramon but recognised in
equity. At equity, anyone within the marriage caolesation can enforce it but not
the next of kin. The requirement in respect of tlssthat, the marriage
consideration must be made on or before the dalyeomarriage, although a post-
nuptial settlement made in pursuance of a pre-auptivenant will be recognised.
Where the marriage consideration was given afeenthrriage and was not related
to a pre-nuptial covenant, consideration will berded not to be furnished. See
Hill v. Gomme(1835) 5 Myl. Cr. 250 anBe Metstre v. Wegi891) A.C. 264.

However, a beneficiary may enforce a covenant tibeseithout having furnished
any consideration where the covenant is by deedgasements made by deed
need not be supported by consideration in ordbetenforced at common law.
SELF ASSESSMENT EXERCISE (SAE) 1

What do you understand by constitution of trust arfdn can a trust said to be

completely constituted?

3.2 Exceptions to Equity’s Non-Perfection of Imperf&ifts

There are circumstances where a trust not completeistituted will be enforced
and constitutes exceptions to the equitable maknas“Equity will not perfect an

imperfect gift” and “Equity will not assist a volteer”. The exceptions are
considered as follows:

I.) Therulein Strong v. Bird

Under this rule, an imperfect gift will be perfedté the legal title has vested in
the donee on the donor’s death. Circumstances wvitieh this can arise are:

a.) Where the donor appoints the donee as the &xecu

b.) Where the donee is appointed as the admirostiathe case of intestacy. See
Re Jame§l93F Ch. 449.
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In Strong v. Bird(1874) LR 18 Eq 315, the stepmother of Bird resiighehis house
for which she pays rent to Bird. Bird borrowed than of 1,000 pounds from his
stepmother and it was agreed that the loan wildicepy a reduction in the rent
paid until the same was totally liquidated. Thepstether was however paid the
reduced rent twice and afterwards paid the fult tetil her death. The stepmother
on her death appointed Bird as her executor andhleemext of kin then attempted
to recover the debt from Bird. It was contended tha conduct of the stepmother
is making full payment of rent and stopping payihg reduced rent does not
discharge Bird from the debt since Bird has fureéimo consideration to entitle
him to be discharged from the debt.

It was however held that in making Bird her executioe stepmother intended the
loan to be a gift to Bird since it will be the dui Bird to call in the debts due to
his stepmother’s estate and it cannot be expebidBird will sue himself, thus
resulting in the cancellation of the debt. It wastlier held that the fact that the
stepmother had stopped payment of the reducedrdratr lifetime was indicative
of her donative intention till she died.

For the rule irStrong v. Birdto apply, the following conditions must be sassfi

a.) The donor must have intended to make immedié&te vivos gift to the donee.
If the intention relates to the future and is matriediate, the rule will not apply.
SeeRe Freeland1957 Ch. 110. The immediacy requirement here makesullee

to apply to existing specific gifts. Thus, intemtito make a gift by will does not
come within the rule. Seee Stenar{1908) 2. Ch. 251.

b.) The donor’s intention to make the gift must é@a&wontinued till the time of his
death. In other words, it has to be establisheak $kich intention of the donor
endured till he died. Where however, the donortheien some steps which is at
variance with the expressed intention to make & fjif example, by lending the
property to someone else, the rule will not apflgeRe Walg[1959 1 W.L.R.
1346.

c.) The intention of the donor must relate to acdgmeitem. If the intention is
vague and does not relate to some specific itemesrule will not apply. SeRe
Gonin[1964 Ch. 288.

ii.) Donatio Mortis Causa
Donatio mortis causa is a gift made in contemptatibdeath. This type of gift is a

conditional one and takes effect only on the dandgath. It is upon the death of
the donor that title in the property passes todbaee. The conditions for the
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validity of a donatio mortis causa as establishe@ain v. Moon(1896) 2 Q.B.
283 per Lord Russell, are as follows:

I.) The gift must have been made in particular eondlation of death and not in
respect of death some day.

ii.) The subject matter of the gift or means of ttohor obtaining it must have

been delivered to the donee; and

iii.) The gift must have been made under the cirstamces as to show that the
property is to revert to the donor if the contengdladeath did not occur. This
condition is not one that is usually expressed ibuto be inferred from the

surrounding circumstances. Thus, if the donor rec®%rom his iliness or revokes
the gift while alive, the gift fails.

iii.) Dispositions under Will

In testamentary dispositions, once the will is dakecuted and probate of the
same has been obtained, the beneficiaries ardedntit the gifts, irrespective of
whether they are volunteers or not. Where the dread the will failed to convey
the qifts, the beneficiaries can sue the executwr dpecific performance
notwithstanding that they have not furnished amysateration for the gift.

iv.) Doctrine of Proprietary Estoppel

Under this heading, equity will preclude a persdrovas made an imperfect gift
to deny or assert a contrary right over such ptgp&uch as where a father asks
his son to occupy a land and the son in consequéeceof, expended large sums
of money to build on the land. The father died withexecuting any document in
favour of the son. The son’s claim to get the cgamee to himself on the
property was upheld. S&sllwyn v. Llewelyn(1862) 4 De G.F. & J. 517.

v.) Statutory Exceptions

As treated above, an infant or minor cannot holeigal estate in realty or a legal
estate created in their favour. The conveyancealty in favour of an infant or a
minor has the effect of operating as a declaradfotrust in favour of the minor,
while the legal estate remains vested in the deatitor who now becomes a
trustee for sale of the legal estate in favouhefminor. See Sections 35(1) and 36
Property and Conveyancing Law, Western Nigeria. dases where the
settlor/donor who made the conveyance is deatlo @ne available to execute the
trust, the property conveyed in favour of the infanll be vested in the Public
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Trustee until he attains the age of majority. SeetiSn 37(1) Property and
Conveyancing Law. For the position in States oetsite former Western Nigeria,
the conveyance of legal estate to an infant operagea settled land. See Settled
Act, 1882.

SELF ASSESSMENT EXERCISE (SAE) 2

1. Mention and discuss three exceptions to thetagjei maxims that “Equity will
not perfect an imperfect gift” and “Equity will nassist a volunteer”.

4.0 CONCLUSION

The constitution of a trust is very essential t@ life of the trust. For there to be a
trust at all, there must be subject matter. Theawnstitution of trust may render it
to be void. You have to note however, what is neglito constitute a trust based
on the nature of the subject matter of the trubgtiver personalty or realty and the
interest involved, whether legal or equitable iegtr You must also note the
various exceptions to the equitable maxims thatuifggwill not perfect an
imperfect gift” and “Equity will not assist a volteer”. In particular, the rule in
Strong v. Bird the conditions for its application, donatio merttausa and its
conditions for application and other exceptionsuan appreciate how the issues
are interwoven and none of the requirements fov#ie creation of trusts should
be taken less seriously.

50 SUMMARY

In this Unit, you have learnt about the constitatad trusts, mode of constitution
of personalty and realty, equitable and legal agerYou also learnt about the
necessity of the constitution of realty to be intiwg and the exceptions to this to
the law in this regard. Also examined is covenargdttle and circumstances when
this will be enforced. The exceptions to equityfperfection of imperfect gifts
and not assisting a volunteer were discussed.rlicpkar, you appreciates the rule
in Strong v. Birdand the rationale for the decision in that cast @nsequently
the rule in that case. Conditions for the applaratof the rule in that case were
equally considered among other exceptions. In tb&t rUnit, you will be
introduced to express private trusts.
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6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. What is covenant to settle, and under what mstances will this type of
covenant be enforced and not enforced?

2. Discuss the rule iStrong v. Birdand the conditions to be satisfied before the

rule will apply.
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1.0 INTRODUCTION

Apart from the treatment of the requirements fovadid trust generally, it is
important to understand issues relating to priexigress trust and the essentials of
this type of trust. Although no formal requiremeémnicompulsory for the creation
of trusts as a result of the equitable nature udts. These issues will be treated in
details and will enable you to appreciate themrdeoto avoid creating ineffective
private trusts.

20 OBJECTIVES

In this Unit, you will learn about private exprasssts which are usually created
for the benefit of human objects, although some maynstituted for non-human
objects. Importantly, this unit will familiarize yowith the essentials of creating
express private trusts. In this regard, you will ta&en through the ‘three
certainties’ which are the principal requiremerftexpress private trusts. You will
also learn about the “given postulant test” thaheaut of the certainty of objects
and the three limitations on the application o$ tisist. At the end of this Unit, you
should be able to:

- Describe what express private trust is.

- Understand the requirements of the expressigritrust.

- Know features of the three certainties.

- Know the application of the given postulant #sd its limitations.
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- Learn the appropriate laws guiding the creatibexpress private trust works.

3.0 MAIN CONTENT
3.1 ExpressPrivate Trusts

An express private trust, as the name implies esayrated by the unilateral act of
the donor, settlor or testator and not an implied cesulting trust. Private trust is
one which usually has as its objective, the beméfituman objects based on filial
or other considerations. The essence of humantobjecprivate trust was pointed
out by Sir William Grant, M.R. ilMorice v. Bishop of Durhan804) 9 Ves. Jr.
399 at 404 when he stated that there must be s@miaomhose favour the court
can decree performance.

However in some cases, a private trust may hawves asbjective, the benefit of
non-human objects. These human objects in a priratd are the ones who
usually take up cases of enforcement of the traistsother matters in connection
therewith. The latter class of trusts is calledusts of imperfect obligations” or
“non-charitable trusts”, which makes provisions floe building and maintenance
of tombs and monuments, care of animals, etc.

As treated above, a private trust may be coupldgtd power, such as power of
identification or selection, which may however @ exercisable immediately.
SeeMcPhail v. Doulton(supra). In situations, it is required that thdiwiduals
which are the objects of the trust and their bemafy interests in the trust
property must be identified/ascertained within pleepetuity period. The period is
the life time of a person in existence plus twemty years. Failure to identify the
human objects and their interests within the peipeteriod renders the trust
void.

SELF ASSESSMENT EXERCISE (SAE) 1

The objects and their beneficiary interests iniagpe trust that is coupled with a
power of selection not exercisable immediately mioist identified/ascertained
within the perpetuity period to be valid. Discubgstassertion and exceptions, if
any.
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3.2 Requirementsfor Creation of Express Private Trusts

In order to create a valid express private trusttain requirements must be
satisfied, especially with respect to the creatibrexpress trust, although, in a
general sense, equity is not usually strict in tdmmpliance with a special
formality for the creation of a valid trust. Forvalid express trust to be crated
however, requirements as to the “three certaintiesst be met. This requirements
was first conceived by Lord Langdale, MR., Kmight v. Knight(1840) 3 Beav
148 at 173 these are, certainty of intention taterea trust, certainty of the subject
matter of the trust, and certainty of objects (ite beneficiaries). Where there is
uncertainty in respect of any of the three, thettvull fail

The three certainties will now be treated seriasifollows:

I.) Certainty of intention: For an express trust to be validly created timeust be
the certainty of intention to create that trustth@ugh no special word or language
is required to indicate this intention since equatyks on the intent rather than the
form. As such, it is possible for a trust to beateel without technical or special
words such as ‘trust’ or ‘confidence’ being usedagmmuch as such intention on
the part of the settlor or testator is clear irs tl@gard. Where, however, the words
or language used is not clear or precatory wordsrdss making a request or
expressing “hope”, “belief” and desire, etc ratltban a clear command or
direction to the trustee) are used by the settlloere is always problem of
interpretation and difficulty in ascertaining th@ention of the settlor to create a
trust. For example, ‘I belief or have confidencattthe property will be used in a
particular manner’.

The attitude of the courts formerly was that, wheoeh precatory words were
used, some sort of leniency was adopted and adanstruction given to hold that
a trust exists, which gave rise to special clastrudts called “precatory trusts”.
This approach was adopted by the court of chaneprevent situations where
the executor will be entitled to the beneficiarjenmest in the residue of the estate
of a testator left undisposed by will. After themtiag into effect of the Executors
Act, 1830 the executor can no longer hold beneificiaterest in the residue left
undisposed unless the testator had expressed sucimtention. Thereafter,
imposing a trust in absence of such intention heenlkcriticized as being capable
of imposing a trust where none was intended. ISaebe v. Eamegl871) 6 Ch.
App. 597 at 599 per James, L.J.

Starting with the case dill v. Hill (1897) 1 Q.B. 483 however, you must note
that the mere use of precatory words will not awteally result in the imposition
of trust unless such intention can be inferred fromevant document and
surrounding circumstances. If an obligation onftilustee can be inferred, then it
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will be held that trust exists. The words “I leawecharge”, which was contained
in a will came up for adjudication iAli v. Ali (1942) 8 W.A.C.A. 1 whether they
were capable of creating a trust. While the triglge and the West African Court
of Appeal, held that a trust was created, the P@wyncil decided otherwise, on
the ground that the words used are not the oneslyitsed and that construing
the will of the testator as a whole, no trust wasated.

Also, in Mussoorie Bank Ltd v. Rayn¢i882) 7 App. Cas 321 where a testator
gave his property to his wife in a will and “feajiconfident that she will act justly
to our children in dividing the same when no longeguired by her.” The court
held that no trust was created for the children.

From a consideration of the later cases, you vpifiraciate that it is better not to

use precatory words in creating a trust rathdg kietter to use certain obligatory

or commanding words. The resulting change in tldkcjal approach to the use of

precatory words was borne out of the desire oftsauot to saddle a donee/trustee
of the property with the onerous duties of a treistaless the donor manifest such
intention to create a trust. Where a trust is Imeltto be been created owing to the
use of uncertain words, the donee/trustee takeddbby.

ii.) Certainty of the subject matter: This means that the subject matter of the
intended trust, that is, that which is to be giterhe beneficiary, must in the first
instance exist and be certain, identifiable or bépaf being made certain when

the trust is created, otherwise the trust failee Bamer v Simmondkl854) 2 Drew
221.

The property in question may take the form of mgbersonal properties, tangible
or intangible. Where the testator anticipates aubstgof property, such cannot
form the subject matter of a trust, having not taliged at the time of the trust.
Also where the property forming the subject madtiethe trust is destroyed or no
longer in existence, the trust fails.

Where the words used by the testator/settlor ark that the subject matter of the
trust cannot with reasonable precision be madeaicethe trust fails. For example,
where the words “such parts of my estate she sbaklhave sold”, "the majority of
my estate", or the “bulk of my said residuary estéieePalmer v. Simmonds
(supra). See furthe§prange v. Barnat (1789) 2 Bro. C.C. 585 where a testatrix
gave property to the donee (the testatrix’s huspdiod his use and at his death,
the remaining part of what is left, that does naintwfor his use” to be divided
between the testatrix’s brothers and sisters. I§ wald that the donee takes
absolutely.
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In Boyce v. Boyc€1849) 16 Sim 476 the settlor gave two housesrost to
trustees with direction to convey one of the houselslaria “whichever she may
think proper to choose or select” and the othebdoconveyed to Charlotte. It
happened that Maria predeceased the testator ichwdaise she did not have the
opportunity of making her choice before Charloiteyas held that the trust fails
as the property that will go to Charlotte cannotibeertained.

In any event where a trust fails for lack of unagy of the subject matter, the
trustee or donee takes absolutely. Baacock v. Watsofi1903 A.C. 14.

lii.) Certainty of objects: This means that the intended beneficiaries oftrinst
must be clearly identified or possible of being madcertainable. S&e Hain's
Settlemenf196] 1 W.L.R. 440; 1 All E.R. 84&ndRe Vandervell's Trusts (No.
2) [1974 Ch. 269 at 319 per Lord Denning. If the benefieisrcannot be
identified, the trust fails, except the trust ighaaritable one, and the property or
subject of the trust must result to the estateheftestator/donor. Sedorice v.
Bishop of Durhan(1804) 9 Ves. Jr. 399 at p. 404 per Sir Williama@r In other
words, the trustee must be able with reasonabléaingr to identify those
beneficiaries who falls within the trust, such that should be able to compile a
list of all the beneficiaries when the time fortdisution is ripe. The ‘list test’ is
what is required in the case of a fixed trust. ®eeHouse of Lords decision iRe
Gulbenkian’s Settlement97Q A.C. 508. If however the trust is a charitable ,one
what is needed to be ascertained is the purposheofcharity, such that the
certainty of beneficiaries is not of essence.

However, where the trust is a discretionary oneerehy the trustee was given
power to decide who the beneficiaries will be, goever of appointment will be
held valid but the testator/settlor must have esglye stated an identified or
identifiable class or group from which the benefi@s will be chosen. See
McPhail v. Doulton1971] A.C. 424. In stating the class or possible berafes,

it suffices if the testator/settler says “my gramtbren”. In this case, the
beneficiaries may include those unborn at the tohe¢he trust. In the case of
discretionary trust, where either trust power orengower of appointment was
reserved, it is not necessary for the trustee talide to identify all the objects
(beneficiaries) as the requirement to be satisBetthe ‘given postulant test’ laid
down inRe Gestetner Settlemgrdgr Harman J.1953 Ch.672 at 681. The pivotal
question here is whether the donee of the poweabls to ascertain without
difficulty whether a particular individual (giveroptulant) is or is not a member of
a specified class of objects. The test will bes$iatil once the donee of the power
Is able to draw with certainty the border line tbe objects falling within that
class and those outside it. In that case, thame imcertainty.
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The ‘given postulant test’ iRe Gestner Settlemewas restated by the House of
Lords in Re Gulbenkian’s Settlemeft97(qQ A.C. 508 overruling the diluted

approach to the test as applied by the courts dagtad by the Court of Appeal in
its decision of the sanfRe Gulbenkian’s Settlememthere the test will be deemed
satisfied if at least one person clearly falls withhe specified objects class;
notwithstanding that others cannot be ascertaifed. must note that there is no
distinction in the application of the test betwderst powers and mere powers.

In the application of the given postulant test astplated inRe Gulbenkian’s
Settlement(supra) at pp. 524-525 per Lord Upjohn, three thtions to its
application have been sethtcPhail v. Doulton197] A.C. 424 at 457 per Lord
Wilberforce as follows:

i.) The first which is on linguistic or semantic agmtainty, also referred to as
conceptual uncertainty; relates to when the languesgd is unclear and cannot be
resolved, such that the trustee cannot ascertaioléiss of persons to be so entitled
to the trust, the gift will be declared void.

ii.) The second relates to evidential uncertaimtigich deals with situations where
there is difficulty in ascertaining the existenaewtereabouts of members of the
class. As a result of the fact that this type o€artainty can be cured by the
trustees applying to court for an order for necgsdaections; this may not lead
to invalidity.

lii.) The third uncertainty is administrative unwability; in this case, the meaning
of the words used is clear but the definition o tteneficiaries is so hopelessly
wide as not to form “anything like a class”. Thestrwill therefore be regarded as
administrative unworkable. An uncertainty of thisture has the effect of
invalidating a trust power (SeR v. District Auditor ex parte West Yorkshire
Metropolitan C.C.[1989 26 R.V.R. 24) but a mere power cannot be uncertai
merely because it is wide in ambit. 38e Manisty’s Settlemefit973 3 W.L.R.
341.

SELF ASSESSMENT EXERCISE (SAE) 2

Mention and discuss any two of the requirementshervalidity of express private
trust.
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4.0 CONCLUSION

Compliance with the requirements for the creatibe>gress private trust is sine
gua non if such trust is not to be declared invdfidm the examination of these
requirements above, you will realize clearly thegating or settling a trust is
something that should be given to professionals gayper handling of the

intricacies, including ensuring that the legal riegments are complied with and
that any provision or act that can offend agaihstrule against perpetuity is not
offended or to avoid pitfalls which can render thest from been declared void.

50 SUMMARY

In this Unit, you have been introduced to expressfe trust, its meaning and the
requirements for the valid creation of this trulst. particular, you were taken
through the three certainties, as the cardinalntisg® of express private trust and
how to satisfy there requirements. You also leabdut the given postulant test
with respect to certainty of objects givenRe Gulbenkian’s Settleme(gupra)
and the limitations to the application of this test laid down inMcPhail v.
Doulton(supra). In the next Unit, you will be learning abacharitable trusts.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. In creating a private trust “...there must be soneein whose favour the court
can decree performance.” Per Sir William GranMarice v. Bishop of Durham
(1804) 9 Ves. Jr. 399 at pp. 404. Discuss.

2. Discuss the three limitations on the applicabbthe “given postulant test” laid
down inMcPhail v. Doultor{197] A.C. 424 at 457 per Lord.
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1.0 INTRODUCTION

Charitable trusts unlike private trusts have asrtbéjects, the benefit of the
general public or a significant portion of it. Déspthe common use of charitable
trusts in England and the tax advantages givehisoclass of trusts, the use of it
has been at a slow pace in Nigeria. The reasomhisrcan be attributed to the
great difference in the cultural and social lifedatation of the people in England
and Nigeria. Also, the economic situation in Nigdnas to some extent limited the
setting up or donating to charities in Nigeria. Withstanding, the use of
charitable trusts has witnessed a steady growtlecesdly with respect to the
advance of education in Nigeria. It is thus impottéor you to be familiarized
with the law and practice of charitable trusts igéfia.

20 OBJECTIVES

In this Unit, you will be taken through the meanwmigwhat may be described as
charitable trust, the relevant statutes in thisardgand the major divisions to
which charitable trusts have been classified. Yearn about the distinctive
features that marked charitable trusts differentnfrprivate trusts, the tax and
other advantages enjoyed by charitable trusts amedliberal construction that
charitable trusts have enjoyed in the law counteng partly due to the fact that
chartable trusts in most cases have no human lbeneds to enforce them. You
will also be introduced to the Cy-pres doctrineti#¢ end of this Unit, you should
be able to:
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- Distinguish between a charitable and a privatst.

- Know the essential features of a charitahlettr

- Mention the major divisions of charitable tgis

- Understand the law that guides the creatiothafitable trusts in Nigeria.
- Explain why charitable trusts enjoy liberahstruction in the courts.

- Explain who is responsible for the enforcemartharitable trusts.

- Appreciate when the cy-pres doctrine will ippléed.

30 MAINCONTENT

3.1 Meaning and Features of Charitable Trusts

The meaning of charitable trust is best discerngdexamining the purpose or
objects of charitable trusts, as defining the woltdrity’ or ‘charitable’ like most
legal terms will be a difficult task. This diffioyl was acknowledged ifRe
Nottage (1895) 2 Ch. 649 as the legal meanings of the waidls are different
from those ascribed to them in common usage. Theigion of statutes have
generally served as the relevant guide as to wdrabe regarded as charitable. Of
great importance in this regard is the CharitaldedJAct 1601 commonly referred
to as the Statute of Elizabeth, an Act of parlian#S Eliz I, c.4. The preamble to
this Statute contained a catalogue of objects ¢hat be regarded as charitable.
Although, the Statute of Elizabeth has been repedlg the Mortmain and
Charitable Uses Act, 1888, Section 13(2) of thietaAct preserved the provisions
of the said preamble to the Statute of Elizabetk. 3Wall examine the provisions
of the said preamble in the next sub-unit.

The two essential features you need to know abimaritable trusts are that, before
a trust can qualify as a charitable one, the elémipublic benefit, i.e. it must be

for public benefit and the class of the intendeddbieiaries must not be on the
basis of personal relationship. If these elemerdgsahsent in a trust, it cannot be
regarded as charitable. However, trusts for thefref poverty are exempted from

this requirement of public benefit because suchtsrmay be restricted to family
members or other restricted class of people.

Thus, a trust must be for the benefit of the comitgwsr a significant portion of it
for it to pass the public benefit teSeeVerge v. Somervill¢1924) A.C. 496. A
trust created for the training and education ofgrendchildren of the testator and
other child, was held not to be a charitable ore®= e Obabunmi Pedrfil96]]
L.L.R. 127.Also, in Re Cromptorf1949 Ch. 299a trust created for the education
of the descendants of three named individuals ofayed the test of public
benefit.
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However, you need to know that, the fact that thmloer or size of the intended
beneficiaries of a charitable trust is small may mecessarily rob it of its public
benefit feature, if the class of the intended biergfes is not to be determined
purely on the grounds of personal relationshipghetestator, settlor or donor. See
Re Simsom1944 Ch. 299 where gift made to only one person. Orother hand,

a trust may be created for the benefit of a largenber of people, yet fail to pass
the test of public benefit. Se@ppenheim v. Tobacco Securities Trust Co. Ltd
[195] A.C. 297 where in spite of a trust for the edumatiof children of
employees and ex-employees of a particular compattythe number of intended
beneficiaries running into over a hundred thouspedple was nonetheless held
not to be charitable based on the personal reliprbetween the settlor and the
potential beneficiaries.

It is equally essential for you to know some of tleetain peculiarities that marked
charitable trusts different from private trustghaligh the two classes of trusts are
express. As noted above, charitable trusts in wasts have no human objects or
beneficiaries who can enforce them hence; it isrésponsibility of the Attorney
General to enforce such trusts. This is one ofréfasons why the lack of human
objects will not invalidate a charitable trust, ikalthe case with a private trust
which will fail for uncertainty of objects. Howevein exceptional cases where
charitable trusts have human beneficiaries, they rid@ have power of
enforcement.

Although charitable trusts are subjected to the@e®ity rule like private trusts by
which the subject matter of a charitable trust muesst within the perpetuity
period, unlike private trusts however, the parth&f perpetuity rule relating to the
rule against inalienability does not apply to ctaoie trusts. See Re Gwyon
[1930 1 Ch. 255.

SELF ASSESSMENT EXERCISE (SAE) 1

Mention and discuss two essential features thatist thust have before it can
qualify as a charitable one.

3.2 Clasdficationsof Charitable Trusts
Section 13(2) of the Mortmain and Charitable Useg A888 which preserved the

provisions of the preamble to the Statute of Elethb contained a catalogue of
objects that can be regarded as charitable whielasfollows:

39



The relief of the aged, impotent and poor peopgte, rhaintenance of sick and
maimed soldiers and mariners, schools of learnfirege schools and schools in
universities; the repair of bridges, ports, haveagiseways, churches, sea-banks
and highways; the education and preferment of aerphahe relief, stock or
maintenance for houses of correction; the marriafehe poor maids; the
supportation, aid and the relief or redemption ogners or captives; help of
young tradesmen, handicraftsmen and persons decayedhe aid or ease of any
poor inhabitants concerning payment of fifteenstirgg out of soldiers and other
taxes.”

The above objects have been classified into founrhaadings for convenience
by Lord MacNaughten il€ommissioners for Special Purposes of Income Tax v.
Pemsel(1891) A.C. 531 at 583 as stated hereunder:

I.) Trusts for the relief of poverty;
ii.) Trusts for the advancement of education;
iii.) Trusts for the advancement of religion; and

Iv.) Trusts for other purposes beneficial to thenomunity.

I.) Trustsfor the Relief of Poverty

Although this class of trust may not necessarilyisa the public benefit

requirement, it is nonetheless accepted as chiriteben if the intended
beneficiaries of the trust are drawn based on patsconsideration. This makes
this class of trust an exemption to the public liieriest. This classification is

based on the preamble to the Statute of Elizabéibh listed ‘the relief of aged,
impotent and poor people’ as some of the objecthafitable trusts.

In construing the words ‘aged, impotent and paoterpreted the words are to be
read disjunctively such that it will not be intesped as meaning someone who is
aged, poor and impotent; which will make nonsenéhe provision. Sedke
Glyn’s Will Trustg1950 2 All E.R. 1150What is essential for you to note here is
that, a trust must have the object of being apphethe relief of poverty and it is
not material that the word ‘poverty’ was not speaifly used or stated in the
document. Although the meaning of ‘poverty’ was goten, gifts to those who
are in need, the indigent, ladies of limited me8asRe Gardonj1914 1 Ch. 662
and in relief of poverty, have generally been ughédd is not required that the
intended beneficiaries must be destitute or in @bpeverty. SedRe Coulthurst
[195] Ch. 661 at 665 per Evershed M.R.
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Where the beneficiaries of a trust cannot be diasisas poor or in need, it will not
be upheld as charitable, such as where gift wasenf@adworking class and their
families, which itself does not evidence pover@ifts to beneficiaries who are old
do not present difficulty as they are easily diseerfrom the expression used e.g.
gift to old people over 65 years resident of aipaldr district. SedRe Robinson
[195] Ch. 198.

ii.) Trustsfor the Advance of Education

Education has been construed in the wider sensendegaching and includes the
promotion of arts and graces of life. As a restithe perceived value of education
to the society, various acts and gifts have beduh theconstitute the advancement
of education. Some of these are, chess playing grborys and youth, selee
Dupree’s Deed Trugt1943 Ch. 16; advancement of learning all over the world
seeWhicker v. Hum¢1858) 7 H.L. Cas. 124; for the establishment amgpert of
law reports, setcorporated Council of Law Reporting for Englanadawales v.
A.G. [1973 Ch. 73; for the establishment and support of msdeship and
lectureships, seA.G. v. Margaret and Regius Professors In Cambrig@82) 1
Verno 55. the spread of knowledge and appreciaifstholarships and prizes in
Universities and schools semiversity College of North Wales v. Tayld908) p.
140; promotion of squash racket courts and a pseeRe Mariette(1915) 2 Ch.
284.

An educational trust fund created for the benefitttee community but with
preference to a particular class and to a cert@rcgmtage, such as where
preference was given to the families of employdes marticular company up to a
maximum of 75 per cent of the fund was held to haritable.SeeRe Koettgen’s
Will Trusts[1954 Ch. 252.

Other gifts have been held not charitable such pahdic library to be devoted
entirely to works of pornography or of a corruptimpture were held not
charitable. The important thing to note here is mghtee element of public benefit
is lacking, it will not constitute charity.

iii.) Trustsfor the Advance of Rdigion
The word ‘religion’ has not been exclusively definleut in Karen Kayemeth Le
Jisroel v. IRC[1931] 2 K.B. 465 at 477 per Lord Hanworth MRe gbromotion of

religion have been interpreted to mean the promotib spiritual teaching in a
wide sense, and the maintenance of the doctrinesvlanh it rests, and the
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observances that serve to promote and manifesinit-merely a foundation or
cause to which it can be related. In spite of tthe, courts have taken a liberal
view on the construction of the word ‘religion’ arder to ensure that the law is
neutral between different religions and not to mdistinction between one sect
and another. Sageville Estates Ltd. v. Maddéh96] 3 All E.R. 769.

If however, the tenets of a particular sect inciladoctrines adverse to the very
foundation of all religions or subversive of all ratity, the court will not assist to
execute such bequest, but declare it void.

However, if the tendency were not immoral, althotiggn court might consider the
opinions sought to be propagated foolish or evemideof foundation, it will not
on that account declare it void. S€hornton v. Howg1862) 54 E.R. 1042 at
1043-4. Thus, a bequest to promote atheistic dwdrivas held to be charitable
although this was not in advance of religion. Astrtor the promotion of Jewish
religion was also held to be charitalfRe Thackral{1939) 2 All E.R. 4

Gift to a group not concerned with the promotion refigion was held not
charitable. Se&Jnited Grand Lodge v. Holborn Borough Coun¢ll957) 3 All
E.R. 281. Also, a society whose principal objecths teaching of a doctrine,
which may be regarded as philosophical or metaphi/sionception was held not
to constitute the advancement of religion. B8sery v. St Marylebone Borough
Council[1958] 1 Ch. 406. In this regard, the religion mibe one concerned with
relationship between man and God, and its purpasedor the benefit of the
public and not one based on ethics; which is caorezkEmwith man’s relationship
with man. Se&ke South Place Ethical Soci¢fy980] 1 W.L.R. 1565.

In the Nigerian case dRe Obabunmi Pedrdgsupra) a trust for the saying of
Masses to the dead was held to be charitable w&ebequest of a room to be
used as a private family mosque in a private haouae held not charitable. See
lyanda v. Ajike(1948) 19 N.L.R. 11. Trusts for the repair of phriyard sedje
Vaugham(1886) 33 Ch. D. 187; for the maintenance of a ¢ergga gift for the
stipend of clergy; have been held to be charitable.

iii.) Trustsfor other Purposes Beneficial to the Community

As the heading implies, this trust covers all ashsith have the element of public
benefit apart from the three headings earlier éigkah trust of this nature includes
those promoting the mental or moral improvementhefcommunity, such as gift
for the welfare of cats and kittens; ¥&e Mosg41949 1 Ch.D. 495 or the benefit
of animals, se&ke Wedgwoo{l1915 1 Ch. 113; for home for lost dogs; see
Douglas(1887) 35Ch.D. 472.
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A gift for the specific animals, sé®e Dean(1889) 41 Ch.D. 552; trusts to procure
a change in the law, s&®wman v. Secular Soci€it¥917 A.C. 406; were held
not charitable.

Trusts for the welfare of animals in particular egiven recognition as a result of
their benefit to mankind. Trusts for the promotminsport per se, has been held
not charitable, seBe Nottagg1895) 2 Ch. 649; except if such trust is meant fo
the promotion of sport within a charitable instibut such as schools, colleges and
Universities. SeeRe Mariette [1915 2 Ch. 284 Trust for the building of
recreational facilities has been held charitabke e Jones Deceas¢d91g 3
N.L.R 80.

What you need to note under this heading is thaiy sub-headings can be
categorized and these are:

I.) Trusts for the welfare of animals.
ii.) Trusts for sports and recreation.
iii.) Political trusts.
Iv.) Miscellaneous.

The first two have been examined in details, wirilsts for political purposes are
not charitable since the courts have no means terdeing their likelihood of
benefit to the public, for example, where they potenthe cause or interest of a
political party, promote change in law or procuriagreversal of government
policy. SeeRe Hopkinsor[1949] 1 All ER 346. Under the miscellaneous sub-
headings, this covers gifts or trusts for purpasescovered by the other three
sub-heads, e.g. gift to a voluntary fire brigadé, @ promote the defence of a
country from attack. Selee Driffill [1950 Ch. 92 Trust to assist victims of flood
is also covered by the fourth branch. $&= North Devon and West Somerset
Relief Fund 1953 2 All E.R. 1032.

You need to understand that profit making chargattusts such as schools,
medical or housings bodies, will still retain thetatus so long as they do not
distribute the profits to members. SRe Resch’'s W.T1969 1 A.C. 514. Also,
not that as a result of their benefit to the pylditaritable trusts enjoys some tax
advantages over other classes of trusts. For eeangdlaritable trusts are
exempted from tax on their income on their investime properties
donated/bequeathed to charitable institutions aemeted from capital gains or
transfer tax on disposals made by the them (seexXample, Section 17 Capital
Gains Tax), and donations made by companies foritabke purposes are
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deductible from the income of companies for theppaes of tax computations.
See Section 21(5)(e) of the Companies Income Tax @learitable trusts are in
some cases either wholly or partly exempted fraamgtduties.

The above reasons accounted for why you will olesérat in many of the cases, a
usual party is the Inland Revenue Commissionefsieatated as “I.R.C.”, which
is the body in charger of revenue generation inl&rmy This body has to be
involved in the cases in order to determine whresioene of the trusts qualify as
charitable in order to be exempted from tax or not.

SELF ASSESSMENT EXERCISE (SAE) 2

Discuss the sub-heads of trusts covered by thergpadl trusts for other purposes
beneficial to the community.

3.3. The Cy-pres Doctrine

A discussion of this doctrine is important for yas a result of its usefulness in
cases of ineffective or failed trusts. Under thetdoe, when a private trust is

ineffective or fails, the property results to thedtlor or the residuary estate in case
he is deceased. In the case of a charitable wwistre this is impracticable or

impossible, the property results to the settlohisrestate (if deceased), except in
cases where a general charitable intention canrésumed on the part of the

settlor. Sedre Ryme[1895 1 Ch. 19.

Where the settlor has a general charitable intentibe trust property will be
applied cy-pres to other charitable purposes adynaa possible to the original
purposes. Cy-pres doctrine will also be appliedcases where an effective
charitable trust becomes impracticable or imposstbl perform, irrespective of
whether the settlor has a general charitable iitemr not.

4.0 CONCLUSION

Charitable trust is an important class of trusta assult of the public benefit they
offer. However, it is crucial to the validity of ithtrust that the class of the
intended beneficiaries must not be one based @opal relationship. Some of the
varying trusts considered on the major four healiofjcharitable trusts signify
compliance with the public benefit element, exdemsts for the relief of poverty.
Charitable trusts thus have to be carefully draftedorded in order to ensure that
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they incorporate its essential features; othervirserust will fail and result to the
residuary estate of the settlor or testator.

50 SUMMARY

In this Unit, you have learnt that apart from tiests for the relief of poverty,
charitable trusts must be for the public benefia @ignificant portion of it and that
the class of the intended beneficiaries must notobethe basis of personal
relationship. You have also learnt that charitatiplssts in most cases have no
human objects or beneficiaries, and unlike privéitests, cannot fail for
uncertainty of objects. You equally learnt abow# tlassification of charitable
trusts into four main headings, and that out okéhfour classes, trusts for other
purposes beneficial to the community has been durslub-divided into trusts for
the welfare of animals, sports and recreation,tipali trusts, and miscellaneous
trusts. You have been exposed to why charitabktgrenjoy some tax advantages
over other classes of trusts and the Cy-pres dhectiirom a consideration of the
above, you have been able to distinguish a chégit@md a private trust,
understand its essential features, and explain eWfayitable trusts enjoy liberal
construction in courts. In the next Unit, you vidarn about resulting trusts.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Discuss any two of the classifications of cladlié trusts according to Lord
MacNaughten itCommissioners of Income Tax v. Pen($8b1) A.C. 531 at 583

2. The fact that the number of the intended benefesaof a charitable trust is
small may not necessarily rob it of its public bigrfeature, and on the other hand,
a trust may be created for the benefit of a largenber of people, yet fail to pass
the test of public benefit. Discuss.
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MODULE 2 RESULTING, CONSTRUCTIVE AND OTHER TRUSTS

Unit 1 Resulting Trusts
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UNIT 1 RESULTING TRUSTS
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1.0 INTRODUCTION

Resulting trusts are special and peculiar trustgtlware not in the class of express
trusts. This class of trusts can arise in varyihgagons and are very fundamental
to our consideration of trusts by virtue of wideas that they can arise. In fact,
any consideration of trusts without the resultingsts will be grossly deficient.
The examination of the issues to be covered in timg will enable you to
appreciate the practical application and benefitesulting trusts.

20 OBJECTIVES

In this Unit, you will learn about what can be di#sed as resulting trusts, the
nature of resulting trusts, situations where réasgltrusts could be presumed or
imposed and statutory provisions negating resultnigt in cases of voluntary
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transfer of land by one person to another. You wulither learn about the
equitable principle of presumption of advancementl a&ases where such
presumption could be rebutted and. At the endisflthmit, you should be able to:

- Know is a resulting trust and the varying girtstances where it can arise.
- Explain the equitable principle of the prestimm of advancement.

- Explain when and how the presumption of adeament can be rebutted.

- Appreciate the practical importance of theuh@sg trusts.

30 MAINCONTENT

3.1  Natureof Resulting Trusts

Essentially, a resulting is a creation of equityl ame regarded as the presumed
intention of the settlor, testator or any othertypand which is imposed from the
circumstances of each case and not a trust expr@sslared. A resulting trust can
therefore be described as one which is presumechmred from the conduct of
the parties and the surrounding circumstances.

Yet, it may be a difficult task to attempt a defimn of a resulting trust, judging
from the variety of ways which may arise. Re Vandervell's Trugt1971 1 All
E.R. 47, however, an attempt was made to clasesylting trusts by its nature
and circumstances when they may arise. The cleaidh will be considered
shortly.

Some of the characteristics of resulting trusts thed, its objects need not be
immediately identifiable seRe Gillingham Bus Disaster Fund958) Ch. 300;
and are not subject to the rule against perpesuitie

By virtue of the nature of resulting trusts, theye aexempted from the
requirements for the creation of express trusts. Section 78(2) of Property and
Conveyancing Law.

In Re Vandervell’'s Trust (No. 1974 Ch. 269 resulting trusts were further
classified into “presumed” and “automatic” resudtitrusts. Presumed resulting
trusts will arise in cases where the intentionraét is presumed or implied from

the circumstances on the part of one party in thashction; while automatic

resulting trusts relates to situations where tisisit the presumed intention of the
settlor or testator but one which is an automatitsequence of the circumstances
of the case. The effect of this classification hattit is not in all cases that an
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intention of resulting trust is implied or presumeatthough it has been generally
expressed that the distinction is merely cosmetic.

Situations where resulting trusts could be presuaraohposed are as follows:

1. Failure of Express Trust

Resulting trust can arise in cases where an exprass fails either totally or
partially. For instance, a trust can fail totalljreve it was declared void by reason
of uncertainty or that it offends against the rafeperpetuity and for any other
reason, apart from those declared void on the gi®wf illegality and public
policy. In situations like these, there is a ramglttrust to the settlor or testator
except where the settlor or testator has indicaidter purposes which the
beneficial interest could be applied if the primgyrpose fails. SeElodgson v.
Marks (1975) Ch. 892.

The principle here is based on the fact that urdeslear intention was expressed
to the contrary, the trustee cannot take benefffcighere the trust fails. SelRe
Gillingham Bus Disaster Funfsupra) andorice v. Bishop of Durhani804) 9
Ver. Jr. 399.

Where a resulting trust is in respect of the residtia will, there be a resulting
trust in favour of the residuary devisee or legat#bere there is no provision in a
will as to who will be entitled to the estate’side®e and there is a failure of the
trust, relatives or next-of kin can claim bene8teeMorice v. Bishop of Durham

(supra). In the absence of eligible relatives,tthstee is to convey or transfer the
trust property to the State bsna vacantiaSeeHodgson v. Markgsupra).

In cases where there is a partial failure of atiihe part that fails will result to the
settlor or testator. However, where the partialufai will not vitiate the trust, a
resulting trust may not arise.

2. Unexhausted Residue of a Trust

Where there is a surplus after the terms of a tungther created by will anter
vivos has been performed or the beneficial intereste wet wholly exhausted or
disposed, the remainder of what is left will regalthe testator’ s estate or settlor.
The exception is where a contrary intention wagesged. SeRBe Gillingham Bus
Disaster Fundsupra).
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It may however be possible that there were sevenabrs in respect of a particular
trust fund, in which case, the surplus will be &darpro rata among the
contributors, in accordance to the proportion dirtrcontribution. It may also

happen that some of the donors are anonymous arek ftan’t be identified, in

that situation their interest in the surplus funidl e regarded as lost for life; in

such a situation the portion of what belongs tarttehould be transferred to the
State adbona vacantiaSeeRe Gillingham Bus Disaster Furfdupra).

3. Purchasein the Name of Another

In situations where someone purchases a propettyeimame of another and the
person in whose name the property was purchasez gavalue or consideration
for the same, equity treats such a person as fpldm resulting trust for the
person who advanced the purchase money, unlesstamointention is shown.
SeeDyer v. Dyer(1788) 2 Cox Eqg. 92 and the Nigerian case€oker v. Coker
[1964 L.L.R. 188 where the principle in the former Esglicase was approved
and applied.

The principle of equity under consideration heres l@en held applicable to
varying situations, some of which are as follows:

I.) Purchase in the name of anotherthis covers cases where someone provided
money for the purchase of landed property in thmenaf another. Sedkata v.
Emembd1963 7 E.N.L.R. 137.

ii.) Joint purchase by two or more persons in thee of one person.

iii.) Joint purchase.

iv.) Joint mortgage.

v.) Joint account.

vi.) Joint leases.

vii) Voluntary transfer of land by one person twtrer, except the conveyance is
expressed to be for the use of the transfereehénformer Western Nigeria

however, there is no resulting trust in the sitadiaforesaid. See Section 85(3) of
the Property and Conveyancing Law.
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SELF ASSESSMENT EXERCISE (SAE) 1

Discuss the nature of resulting trusts and the mapeae or otherwise of the further
classification of these trusts into “presumed” é&agtomatic” resulting trusts in
Re Vandervell's Trust (No. 2974 Ch. 2609.

3.2 Presumption of Advancement

You need to know that in certain cases of purclmske name of another, there
may be presumption of advancement where there a¢b $evel of intimacy
between the person who advanced the purchase namkethe person in whose
name the property was purchased. In that case piteisumed that the person who
provided the purchase money wished to advance th&obenefit of the other.

This may arise in cases where the person who peduide purchase money stands
in loco parentisor some other special relationship to the othesge such as
father to son, or husband to wife. The propertyaaded in this case is presumed
to be a gift and a resulting trust is rebutted. Beenet v. Benngii879) 10 Ch. D.
474. This is usually the case in purchases invgl¥amily members.

From the above discussion, presumption of advancemal be made in a
transaction involving:

i.) Father and child.
ii.) Husband and wife. Sdeetitt v. Petitt(1970) A.C. 777.

iii.) Persons irloco parentis

Rebuttal of Presumption of Advancement

In spite of the presumption of advancement in algiven cases, it is possible to
rebut such presumption by the party contendingAdcording the dictum of
Viscount Simonds irShephard v. Cartwrigh{1955) A.C. 431 at 449, evidence
admissible in rebuttal of presumption of advancem&mll be the acts and
declarations of the parties before or at the timpuchase. Subsequent acts are
only admissible as evidence against the party whdarthe advancement and not
in his favour.
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You have to note that evidence which indicates thatansfer was made for
illegal, fraudulent or purposes contrary to pulgaicy shall be not admissible in
rebuttal of the presumption of advancement.

Also, evidence in rebuttal of the presumption ofaattement which revealed that
a transfer of property was made in order to defeateditor’s claim will not be
admissible. Se&inker v. Tinkef1977J 1 All E.R. 540.

SELF ASSESSMENT EXERCISE (SAE) 2

Mention and discuss with the aid of decided cawes,situations where resulting
trusts could be presumed or imposed.

4.0 CONCLUSION

Resulting trusts are vital to the practical appglara of trusts and our examination
of the issues should be able to equip you for fii@ation of the principles. You

need to be able to navigate your ways throughrtigeacies involved in situations
where resulting trusts can arise and when thereldvine presumption of

advancement.

50 SUMMARY

In this Unit, you have learnt about resulting tsystheir nature, the further
classification of these trusts into “presumed” dadtomatic” resulting trusts and
the varying circumstances when it could arise oiinbgosed, such as failure of
express trusts, unexhausted residue of trusts aruthgise in the name of another,
among others. You further learnt about the primcigf presumption of
advancement, which may arise in cases where tlsmpavho provided purchase
money stands ifoco parentisor some other special relationship to the othésoA
learnt in this unit is about possibility to rebbetpresumption of advancement by
the party contending it. In the next Unit, you vidarn about constructive trusts.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Discussed the equitable principle of presumptimin advancement and
circumstances when this could be rebutted.
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2. Fikemi bought a three-bedroom bungalow withgheguity she was paid on her
retirement. Fikemi's husband - Orikanbody, expendad personal money
generously to renovate and put the house in goapeshfter which it was let out
to a tenant. Three years after the purchase, Avdaénfell in love with a young
lady — Susan, who got pregnant for him. On heaiimfgrmation about the
amorous affairs of her husband and the consequeghancy, Fikemi moved out
of their matrimonial home and filed for a divorc@rikanbody claimed that the
house bought by Fikemi is jointly owned by them ogvio the money he spent on
improving the house. Orikanbody then requested tiatsame be sold and his
own share of the proceeds of the sale be givennto Rikemi however disputes
Orikanbody’s claim and contends that the money edpd on the house by
Orikanbody was an advancement to her. Meanwhileerii demanded that the
Nissan X-Terra jeep which she presented to herdngsb Orikanbody as gift on
his 58" Birthday but which she bought in her own name é&rirned to her.
Discuss the legal issues involved and advice tingega

7.0 REFERENCESFURTHER READINGS
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1.0 INTRODUCTION

Unlike the position with private or charitable tisisthere are certain situations
where the law imposes a trust irrespective of tmigs’ intention to create one. In
situations where justice and law requires it, camsive trust is imposed to

prevent a party who has committed an unconscionableduct go scot-free.

Situations such as this are varied and not st@bastructive trust is thus imposed
in as the court may deem fit especially on riglgisting to properties. Because
they are imposed, constructive trusts are exemptmd compliance with the

requirements of a trust.

20 OBJECTIVES

In this Unit, you will be taken through the featsiref constructive trusts and the
reasons for imposing such a trust on a party, vamstructive trusts are exempted
from compliance with the requirements of a trusd an examination of some of
the varying situations where constructive trustéehbeen imposed by law. You
will learn about the fact that constructive trusessentially a proprietary and that
there must be fiduciary relationship between theigm before constructive trust
can be imposed. You will equally learn about dgptiishing factor between

resulting and constructive trusts. At the end of tnit, you should be able to:

- Describe constructive trust.
- Know the features of constructive trusts.
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- Explain the circumstances that can give sednstructive trusts.

- Know practical situation that can justify timeposition of constructive trusts.

- Understand why constructive trusts are exedhfsteam formalities of creating a
trust.

3.0 MAIN CONTENT
3.1 Features of Constructive Trusts

Constructive trusts are a class of trusts imposeldw (equity) irrespective of the
intention to create a trust. SBeatty v. Cupperhein Exploration Cd.919 225
N.Y. 330 per Cardozo J.; see alksotoye v. Sarakj1994 7 N.W.L.R. (Pt. 357)
414 at 444 per Kutigi J.S.C. Trusts of this natwetdates to a variety of
circumstances which may result in constructivetsrubn a way, resulting trust
may be confused with constructive trusts, but they essentially different. In
respect of constructive trusts, they occur by dpmreof law, dating back to the
event which gave rise to it and this is merely desd by the court. See
Westdeutsche Landesbank v. IslingBx&. [1999 A.C. 669. Resulting trusts on
the other hand are based on the presumed inteoftibve parties.

Constructive trust is concerned with preventinglégal owner of a property from
escaping with an unconscionable conduct. In thig, was related in a way to the
principles of proprietary estoppel, thus protectgsting rights in property. This
is often referred to as institutional constructiigst and not remedial constructive
trusts, which is a judicial remedy for the enforegmof equitable obligation and
commonly used in the United States of America. Bestdeutsche Landesbank v.
Islington B.C.(supra).

The essential feature you have to note with coosue trusts is that fiduciary
relationship must exist between the constructiustée and the claimant, and that
the relationship has been breached by the consteudtustee withholding
property from the claimant in an unconscionable vildys, a constructive trust is
imposed by law whenever justice and good conscieageires it. See tiksay V.
Palmer[197 1 W.L.R. 1286 at 1290 per Lord Denning. If a tegsthas no
interest in property, constructive trust cannaseri

Another issue you have to note is that charitahlet$ are normally exempted
from compliance with the requirements of creatibexpress trusts. See Sector 8
Statute of Frauds 1677; Section 78(2) Property@maveyancing Law, Cap. 100
Laws of Ogun State 1978 hese laws exempted this class of trusts from the
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requirements of writing, as requiring otherwisel wi¢ to defeat the very essence
of constructive trusts.

SELF ASSESSMENT EXERCISE (SAE) 1

Mention and discuss two essential features of astooctive trust and why the
features are fundamental to this class of trusts.

3.2  Practical Situations of Imposition of Constructive Trusts

Constructive trusts have been imposed in the foligwircumstances:

1. Stranger intermeddling with trust property

This heading covers diverse situations, for exampleere a stranger, without
acting as a trustee or having the authority oftthetee takes it upon himself to
intermeddle with the trust property; he becomesustée of his own wrong, i.e. a
trusteede son tort otherwise called a constructive trustee. Stga v. Browne
(1896) 1 Ch. 199 at 209 per A.L. Smith, L.J. AnotBuation is where a trustee
transfers the trust property to a stranger whoivesdt, knowing that same to be
in breach of a trust, irrespective of whether sagatotice is actual, constructive or
imputed. Se&oar v. Ashwel|1893) 2 Q.B. 390.

However, where the stranger is a purchaser forevafuthe legal estate without
notice of the beneficiary’s equitable interesttdiees free of all equities, including
that of the beneficiary. Sdgoursot v. Savaggl866) L.R. 2 Eq. 134 andave V.
Cave (1880) 15 Ch. D. 639. In the case of volunteer wéaeives notice of the
beneficiary’s equitable interest after acquiring tproperty, the law will convert
him to a constructive trustee for the beneficiary.

2. TheVendor asa Constructive Trustee

Where there is a contract for the sale of a reapgnty, once the vendor receives
the purchase price for the property, he holds tlopgrty as a constructive trustee
for the purchaser until the contract is completed &tle is transferred to the
purchaser. This is premised on the fact that thisaf contract is one enforceable
at equity and the purchaser has acquired equitaitkrest in the property
notwithstanding that the vendor still retains tegdl interest; since equity regards
as done that which ought to be done. Bgmaght v. Edwardgl876) 2 Ch.D. 499.

56



3. The Mortgagee as Constructive Trustee

As it is with the case between a vendor and thehaser, the mortgagee is a
constructive trustee for the mortgagor. A mortgagee possession of the
mortgaged property for instance is a treated a®rsstauctive trustee of the
mortgagor and is liable to account for all rentsl @nofits received in respect of
the property.

A mortgagee exercising his power of sale also camvolve in sharp practices by
selling the mortgaged property to himself or soneemominated by him. See
Robertson v. Norrig(1857) | Giff. 421. Furthermore, where a mortgagee
realizing the security for the mortgage has exettikis power of sale, he is to
apply the money realized to meet the mortgage loasts and other charges due
on the mortgage and whatever residue that is lefsae is to be paid to the
mortgagor. For the statutory provisions on thisigpms see Section 127 Property
and Conveyancing Law Cap. 100 Laws of Western agé&©059.

Furthermore, you must realize that when exercidimg power of sale, the
mortgagee must find proper price for the mortgageperty. SeekEka-Eteh v.
Nigeria Housing Development Society LttB73 3 S.C. 183.

4. Trustee Profiting from Position of Trust

It is a cardinal equitable rule that a trustee nmastprofit from his position or use
the same to his advantage by virtue of the fidycmsition in which he stands.
When a trustee breached this fiduciary duty andsdydoing gains a personal
advantage, he becomes a constructive trustee ghihe made for the beneficiary.
SeeKeech v. Sanfor{lL726) Sel. Cas. King 61; 25 E.R. 223 and the eNan
case oMarques v. Edematig950) 19 N.LR. 75.

This equitable principle applies generally to pessostanding in fiduciary
positions, such as partners, mortgagors or morgggenants for life — see
Okesuji v. Lawal[1989 2 N.W.L.R. (Pt. 22) 417; joint tenants, executarsl
administrators. Selke Bisg1903) 2 Ch. 40.

5. Acquisition of Property by Fraud
Where a person has acquired property by persomadl fhe may be compelled by

equity to hold such property as constructive treidter the benefit of the person
injured by the fraud. SelelcComick v. Grogar{1869) L.R. 4. Where a claimant
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has acquiesced to the fraud, constructive trust mot be imposed in such
circumstances. Sdenrho Plc. v. Fayed (No. 21992 1 W.L.R. 1.

This principle enunciated here equally covers casledransfers inter vivos,
intestacy and wills. For example, in situations wha person had been induced
not to make a disposition by will on the strengthttte promise of the person
entitled intestate, to distribute the propertiesoading to the wish of the donor; if
on the death of the donor, the person entitledntestacy failed to distribute the
properties as agreed with the donor, equity willkenghe person to hold the
properties as constructive trustee. B®€omick v. Grogaifsupra).

6. Personsin Fiduciary Positions

Similar to what was treated above under the subkihga“Trustee Profiting from
Position of Trust”, generally, persons who standa ifiduciary positions to others
such as agents, trustees, executors, administratmsare not entitled to make
profits either directly or indirectly by virtue a@heir position and also should not
put themselves in positions whereby their intereslisconflict with their duties.
SeeMarques v. Edematigsupra). To make profit by persons in fiduciargipions
constitutes a fundamental breach of that posittbee Regal (Hastings) Ltd v.
Gulliver & Others[194] 1 All E.R. 378.

The fact that the person in fiduciary position dat obtain his profit fraudulently
or corruptly is irrelevant. SeBoardman v. Phippgl967 2 A.C. 67. The person
having beneficial interest also need not suffer emyry as a result of the profit
made. Se®arker v. McKenng1874) L.R. 10 Ch. 96.

7. Profit form Crime

On grounds of public policy, a person will not bwed to make profit or claim
any benefit from his own crime. Se@leaver v. Mutual Reserve Fund Life
Association(1892) 1 Q.B. 147. Where for example, one jointatd kills the other
so that the property can devolve on him as a jeimant, he will hold the property
on constructive trust for himself and the deceases$tate or next of kin. See

Rasmanis v. Jurewitsgd97J N.S.W.L.R. 650.

In Cleaver v. Mutual Reserve Fund Life Associafgupra) a wife who is entitled
on her husband’s dead to the benefit of an inseranticy poisoned and killed her
husband in order to claim the benefit. The couprapriately disallowed her and
her assignee of the benefit to claim the benefitweler, inRe K[1984 Ch. 180 a

wife, who has been convicted of her husband’s naaiggiter through inadvertent
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killing by using a loaded gun intended to frightBer husband, successfully
secured an order against forfeiture based on theéeese that the deceased
husband had for years violently attacked her.

8. Mutual Wills

Where two persons enter into agreement for theodapof their property in a
particular manner after the death of the person fivebdie, and in view of this the
parties executed a mutual will to reflect theiresment; any survivor will not be
allowed at equity to vary or disregard such an exgient either by an amendment
or a revocation of the mutual will, in order to gieffect to the agreement of the
parties. The survivor thus becomes a constructiv&de for the deceased party in
respect of the property to be disposed. Befour v. Pereira(1769) 2 Hargr.
Jurid. Arg. 304 where a wife who survived her hugbéay her own will at her
death disregarded the agreement contained in theahmwill she made with her
husband in respect if a common fund to be poolenhfihe residuary estate of the
two of them. The will of the wife in disregard dfet joint will was disallowed as
the court reasoned, “...For no man shall deceivehemdb his prejudice...” (lbid
at 310 per Lord Camden, L.C.).

SELF ASSESSMENT EXERCISE (SAE) 2

Mention and discuss with the aid of decided cases, situations in which
constructive trust may be imposed.

40 CONCLUSION

Constructive trusts are in a special class andsgpéxial position exempted them
from formal requirements. The imposition of constiee trusts in appropriate
cases is in affirmation of the general objectiveeqtiity not to allow persons to
suffer a wrong without a remedy. Thus, constructivasts are imposed
irrespective of the intention of the parties and situations where such trusts can
be imposed are by no means a close one, in ordpretgent people in certain
fiduciary positions from profiting from unconscidsa conducts.

50 SUMMARY

In this Unit, you have learnt about the featuresafistructive trusts, the equitable
reason and justification for the imposition of cwouostive trusts and an
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examination of the varying circumstances where thist can be imposed. You

also learnt that the essential underpinning fornri@osition of constructive trust is

the existence of a fiduciary relationship. You héesn exposed to the rationale
why constructive trusts are exempted from the fdrreguirements associated
with the creation of trusts. You can observe theessity and the ingenuity of the
law to impose constructive trusts in some of theuwrnstances examined. This
should equip you to be able to discern practidalations when this type of trust

can appropriately be imposed. In the next Unit, wallilearn about discretionary

trusts.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Distinguish and justify the appropriateness or otiee of the distinction
between constructive trusts imposed in respectustdes profiting from position
of trust and persons in fiduciary positions gergraupport your answer with
decided cases.

2. Discuss with the aid of decided cases, the eqatahtionale behind the
prohibition of persons in fiduciary positions framaking profits either directly or

indirectly. Is this prohibition reasonable even whauch profit has been made
honestly and without any injury to the beneficiaryiterest?
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1.0 INTRODUCTION

Discretionary trusts are essential in estate ptaprand for a variety of other
purposes. In commonwealth jurisdictions and theté¢hiStates of America, the
use of this type of trust is common place, althotifghnomenclature for it in the
U.S.A. differs. Despite the common use of Discrdiy trusts in other
jurisdiction, its use is not common in Nigeria. Tegtended family systems in
Nigeria coupled with cultural and social differericethe lives of the people are
responsible for the uncommon use of discretionag im Nigeria. As it is with
charitable trusts, the economic situation in Nigdras to some extent affected the
use of discretionary trusts in Nigeria. A considiera of thus type of trusts is
necessary to familiarize you with it and its woisn

20 OBJECTIVES

In this Unit, you will be taken through the destiop and features of what may be
regarded as discretionary trusts, and the objectfehe type of trusts. You learn
about the distinctive features of discretionarystsuand the limitation of court’s

powers in the exercise of the discretionary poweérsn to the trustees in this type
of trusts. You will also be exposed to the briefsslification of discretionary trusts.
At the end of this Unit, you should be able to:

- Know the essential features of discretionaugts.

- Understand the limited rights of the benefieisa and the wide discretion
conferred on the trustees.

- Explain why courts cannot influence the traste exercise of their discretion.
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- Understand the types of discretionary trusts the practical situations that
discretionary trusts can be used.
- Explain the advantages and disadvantagessofationary trusts.

3.0 MAINCONTENT
3.1  Description and Featuresof Discretionary Trusts

A discretionary trust may arise by the expressoéet settlor giving a property or

fund to trustees for the purpose of benefiting @memore persons. The trust
instrument usually states how to administer itthetactual details of how to do so
is left to the discretion of the trustees. Insteddthe trustees giving specific

income periodically to the beneficiaries, the teest are given the right to
accumulate income from the trust property with mpkete discretion to distribute

the same in the future. Even in a case where tistetes do not have the right to
accumulate income, they are entitled to determhreatmount of income to be paid
to the different beneficiaries. SBe Gourju’'s W.T[1943] Ch. 24.

In a discretionary trust, the trustees have digmrewith respect to the trust fund.
They have power to determine which beneficiary endficiaries from within a
class will be receive income from the trust and a0 determine what amount of
payment that goes to the beneficiaries. They cam @lecide not to make any
payment.

The right of the beneficiary to a specific intergsthe trust property is uncertain,
unlike with the case with a fixed trust, where thyht of the beneficiary is assured
or certain. In a discretionary trust, the beneficiean only live on the hope that
the trustees will exercise their discretion is fasour to entitle him to some
income or part of the trust property. Owing to tteemplete vesting of the trust
property in the trustees, the beneficiary canngtclaim to any part of the trust
property as his and thus, cannot transfer anyasten the same.

As a result of the complete discretion of the ®astin a discretionary trust, to
determine whether to give or deny the beneficiasese entitlements from the
trust property, the beneficiaries cannot compel tthstees to use the same for
their benefit and neither can the court compel thistees to exercise their
discretion one way or the other. However, wheretthstees refused or neglect to
exercise their discretion at all, the court caregivder that they be replaced. See
Re Locker’s Settleme[®977 1 W.L.R. 1323.

The beneficiaries can however put an end to th& tunere they are all of full
capacity and are all absolutely entitled to theme or both income and capital, in
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which case, they can request the trustees to haerdtlee income or trust property
to them or their nomineeSeeRe Smith, Public Trustee v. Aspind!28] Ch. 915.

In a discretionary trust, it is required that thest comply with the requirement of
certainty of object, as it is with a private truskthough it is not required that the
trustees should be able to make a complete lifteobbjects, as it is sufficient if
the trustees can determine those within the claiseantended beneficiaries. See
McPhail v. Doulton[1974 A.C. 424. However, where the trustees are able to
come up with a complete list of all the benefi@arithe beneficiaries in that case
can put an end to the trust.

Where the beneficiary of a discretionary trust ssélis interest or becomes
bankrupt his assignee or trustees in bankruptcye e more right than to the
beneficiary to demand payment from the trusteeghdf trustees exercise their
discretion in favour of the beneficiary by payifgetmoney to him or delivers
goods to him, his assignee or trustee in bankruigtentitied to the money or the
goods. Se®e Colemar{1888) 99 Ch.D. 443.

It is important for you to note that discretionamyst can only come into existence
by the act of the settlor, in other words as ascti#sxpress trusts. A discretionary
trust can therefore not come in existence imposedaty through constructive
trust, by implied or resulting trusts.

You have to note that, as a result of the oftenpieta discretion the trustees have
in a trust of this nature, it is usually importdaatensure that there are people of
high integrity to act as trustees in order to aehithe object of the trust, before

deciding to create a trust of this nature, otheawti®e object will suffer in the long
run.

SELF ASSESSMENT EXERCISE (SAE) 1

What is the discretion exercisable by the trusteagspect of application of the
income or the trust property for the benefit of bemeficiaries?

3.2 Usesof Discretionary Trusts

Discretionary trusts have been found to be of gusatfor the following purposes:

i. As a means of estate planning and to limit taxrpents.
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ii. To provide for family members or close persons.
iii. To protect vulnerable beneficiaries.
Iv. To protect the trust properties, from creditorother liabilities.

v. It is flexible in the hands of the trustees, whan use their discretion
appropriately in favour of the trust property.

One of the disadvantages of discretionary trugttesuncertainty of the interest of
the beneficiaries in the trust property unlike Hiteation in a fixed trust or if the
beneficiary is a life tenant.

SELF ASSESSMENT EXERCISE (SAE) 2

Discuss the advantages of discretionary truststhedlisadvantages, if any that
you have noticed.

40 CONCLUSION

Discretionary trusts are vital part of trusts whitéive their unique features and
can be used for various purposes. Finding peophegbf integrity to act as trustees
in a trust of this nature is very crucial to iteation and achieving the purpose of
the trust. This trust can be used especially toideoeducational benefit among
others to family members and other close associates

50 SUMMARY

In this Unit, you have learnt about the descripteord features of discretionary

trusts. You also learnt about the complete disanegiven to the trustees in the
management of the trust property to decide whetheay or not pay any income

or apply the trust property to the advantage oftitaeeficiaries. When the trustees
decides to pay income to the beneficiaries, theg bave discretion to decide how
much to be paid. You have to note that the bersafes have no right to the trust
property or any income from the same except as loeaglecided by the trustees
and the trust instrument. You are further exposeadstances when a discretionary
trust can be terminated, the uses of discretiotrasts and its advantages were
examined. With the consideration of the above, gbould be able to apply this

trust for practical use in the Nigerian societytha next Unit, you will learn about

protective trusts.
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6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. The right of the beneficiaries in a discretignatust is uncertain. Discuss and
indicate when the beneficiaries can put an entdedrust.

2. Discretionary trusts cannot be imposed by lawar@e by resulting trust but by
the express act of the settlor. Discuss.
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1.0 INTRODUCTION

Protective trusts are essential in estate planningyiding benefits of people,

especially family members and for a variety of otherposes. In commonwealth
jurisdictions and the United States of America, tlee of this type of trust is

common place, although the nomenclature in oth@cgd may differ. The use of
protective trusts is not common in Nigeria as igland or other jurisdictions. The

extended family systems in Nigeria coupled withtwa@l and social difference in

the lives of the people are major factors militgtegainst the use of protective
trusts in Nigeria. As it is with charitable trusteg economic situation in Nigeria
has to some extent affected the use of protectivest in Nigeria, because the
majority of the people are poor. A consideratiorhafs type of trusts is necessary
to familiarize you with it and its workings.

20 OBJECTIVES

In this Unit, you will be taken through the featsiref what may be regarded
protective trusts, and the objectives of the typdrasts. You learn about the
distinctive feature that distinguished protectiuests from discretionary trusts and
the advantages of this class of trusts over discraty trusts. You will also be

familiarized with the usual clauses in protectivasts, which are meant to keep
the benefit out of danger and from accruing toldeeeficiary when the provisions
of the clause are breached. At the end of this, yau should be able to:

- Know the essential features of a protectiusttr

- Explain the rights of beneficiaries under atective trust.
- Understand situations when beneficiary caddy@ived of income under the
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trust.
- Understand practical uses of protective trusts
- Explain the advantages of protective trusesraliscretionary trusts.

3.0 MAINCONTENT
3.1 Meaning and Features of Protective Trusts

Protective trusts as the name imply is trust coedte purpose of protecting

certain beneficiaries under which the trusteescasrged with the payment of an
income or other income to be paid periodically tlioout the life of that person
or for a period lesser than that. First if may dbéhie benefit of A, and thereafter to
the benefit of A’s children and at a particular agewill now take the benefit of

the entire fund.

A protective trust may be set up in a series sutdt the benefit accrues
progressively, at first the trust may be structuiiest, till the beneficiary attains
the age of twenty first, second from twenty fistthirty-six, third, from thirty-six
to forty-six and fourth for the life of the benaficy. In some cases, the
progressive accrual of the income may be tied tpeaod of time, after the
maturity of the first trust, say ten years in thestfinstance and thereafter for
another term of fifteen years, etc.

The advantage of a protective trust is that youtfilnerability will not result in a
beneficiary filter away all the trust property snit will accrue periodically and
not at once. Unlike discretionary trust, the benafy is also assured or a steady
income and not left to the mercy of trustees. BeeRichardson’ W.T1928] Ch.
504.

Forfeiture clause in usually inserted in protectivests which indicates that on the
occurrence of a certain event, the interest of gheacipal beneficiaries will
determine in the case of a series of beneficiasigsh that others can take benefit
too from the trust. SeBe Sartoris’s Estatfl892] 1 Ch. 11. In some other cases,
the forfeiture clause may indicate the occurrerfoeectain events upon which the
principal beneficiary will be deprived of income syme part of it.

In some other cases, protective trusts may betated in order to prevent the
trust fund/property or some part of if from beingadable to creditors should the
beneficiary go bankrupt, or upon attempted ali@mator from being charged or
that it will become vested in some other persotts, @and on the occurrence of
such events forfeiture of the beneficiary’s intéredl take place. Sed&ke Hall
[1944] Ch. 46 andRe Longman1955] 1 W.L.R. 197.
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However, some common grounds for forfeiture of ltkeeficiary’s interest are as
follows:

I. In the event of the beneficiary committing adurle of the trust terms.

ii. The bankruptcy of the beneficiary, so as toverd the income of the principal
beneficiary from being available to the trusteebenkruptcy. SedRe Walker
[1939] Ch. 974.

iii. When an order of sequestration of the benafics income for contempt of
court. Sedre Barring’s Settlement Truqts940] Ch. 737.

Iv. When the principal beneficiary executed a dekdariation which gives up his
right to part of his income in certain situations.

You have to note that merely inserting a provisighich will result in the

forfeiture of the beneficiary’s interest on groundf bankruptcy or attempted
alienation will be void; but it is valid to makeetHimitation of the beneficiary’s
interest to be determinable until the beneficianeg bankruptcy or when he
attempts to alienate his interest. 8#andom v. Robinsofi811] 18 Ves. 429.

Although a settlor may create a protective trust lies own benefit, forfeiture
clause or determining event will however on growfdpublic policy be void

against his trustee in bankruptcy, as this willverg his creditors from having
access to his interest in the trust property. BeeBurroghs-Fowlef1916] 2 Ch.

251.

In a protective trust, the trustees may be giverdikcretion to apply a certain part
of the trust fund for someone’s benefit; such asperonly entitled to part of the
fund and as a result cannot request that the whobtkbe handed over to him. See
Re Smith, Public Trustee v. AspinglB28] Ch. 915. Where the trustees have no
discretion in the application of the fund, the antr beneficiary can come to
demand for the fund to be given to him. &xeen v. Spice(l830) 1 Russ & My
395.

Protective trusts can be used for various purpssed as education of family

members, to provide for a person during his lifenej etc. as it is with
discretionary trusts.
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SELF ASSESSMENT EXERCISE (SAE) 1

Discuss the rights of the beneficiaries to thettpueperty under a protective trust
and under what circumstances can the beneficiptiean end to the trust.

40 CONCLUSION

Protective trust has been a very useful instrumenthe hand of settlor for
providing benefits for one or a series of benefiemin the same trust. It also has
the unique advantage of being used to provide fmireipal beneficiary first after
which his interest may determine and thereafteotber beneficiaries and also for
other for life. It is better than discretionarydtun the sense that the beneficiary’s
interest is certain but discretionary trust is itéx. You should be able to employ
protective trust in practical situations for thenbft of your clients after becoming
professionally qualified.

50 SUMMARY

In this Unit, you have learnt that about protectivests, its features, uses and
advantage over discretionary trusts. You have te#nat the importance of
protective trusts is the protection of youthful medlability and for providing for a
life tenant, and at the same time, the benefigaae not left to the mercy of the
trustees. You are further familiarized with thetfdmat forfeiture clause are usually
inserted in protective trusts which indicates tleeusrence of events upon which
the interest of the beneficiaries will be forfeitethd a brief instances when this
can happen. In the next Unit, you will learn abiousts in favour of creditors.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Discuss the importance of inserting a forfeitwtause in protective trust
instruments and state the likely events when fafeiof the beneficiary’s interest
will take place.

2. What is a protective trust? Discuss the rightsudtees under a protective trust.

7.0 REFERENCESFURTHER READINGS
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1.0 INTRODUCTION

Trusts in favour of creditors are a unique featmnéch the law of trusts can be put
into. Trusts in fact cover a series of situationsiol results from the nature of
equity not suffer a wrong to be without a remedyrk this nature, trust develops
constructive and resulting trusts, and trusts banefore be expressly declared in
favour of creditors or presumed from the surrougdiivcumstances as examined
below. The objective of having a trust createdawolur of creditors is for no other
purpose than to secure the interest of the partyhiose favour the trust is being
declared, and in the case of creditors, to setwie money. Trusts, as will be seen
in this unit obviously have advantage over enfayaiebt in contract.

20 OBJECTIVES

In this Unit, you will be taken through the featsi@ trusts in favour of creditors,
the forms of such trusts and what it requires &ate them. You will also learn the
advantages of creating a trust in favour of creditand the legal consequences
that flows from this. You will also be familiarizedith the principle of law in
Quistclose Trustsvhich established a two-trust mechanism. At thd ef this
Unit, you should be able to:

- Know what trusts in favour of creditors are.

- Understand the features and formality of sustfavour of creditor.

- Explain the advantage of having a creditantgliest secured by trust.

- Explain the legal consequences of declaritrgst of a company’s asserts.
- Understand practical uses of trusts in fawaflgreditors.
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3.0 MAINCONTENT
3.1 Featuresand Purposesof Trustsin Favour of Creditors

Trusts may be created or an agreement to createisa ih favour of those
advancing moneys for specific purposes and othsting purposes. These may be
in respect of customers’ deposits, loans genelyo insolvent companies or
companies in liquidation, money for payment of sobtractors, moneys
advanced to borrowers from which they are to pasdtparty creditors. This
practice is however common but not limited to insolcy cases. Creating trusts in
favour of creditors can take many forms. You needdte that to create a trust of
money requires no formality of writing and therenesneed to use the word ‘trust’.
However, it is important that specific agreementramorandum be put in place
for this, in order to ensure certainty of intenttorcreate a trust.

In the absence of clear intention to create a tmstavour of creditors, the
relationship between the parties will be regardectly as that of contract and not
one based on trust. See the Canadian casgeldr v. Industrial Incomes Ltd
(1963) 44 W.W.R. 485, 41 D.L.R. (2d) 329. In then@dian Supreme Court case
of Industrial Incomes Limited v. Maralta Oil Companynited[1969 S.C.R. 822
the trial judge in fact held that the matter betwdbe parties rest solely on
contract, the Supreme Court however overturned dhi$ held that a trust was
created in favour of creditors. Such a confusirgtestmight trail relationship
between the parties in the absence of a written anamaum.

There are ways to create a trust in favour of ¢toesliand this can take the form of:

i.) Property may be transferred or money is paidatsmamed supervisor in
pursuance of a company’s voluntary arrangementsAjONith the property or
money held on trust for creditors who are partiesstuch agreement. The
advantage of this is that in the event of windingaf the company, the assets
forming the subject matter of the CVA cannot besassd by other creditors. See
Re TBL Realisations Plc, Oakley-Smith v. Greenp2o®4 B.L.C. 81. Only the
parties to such agreement can take benefit unde&egR.A. Securities Ltd v.
Mercantile Credit Co Ltd19995 3 All E.R. 214.

Ii.) An agreement by a company to a named suparis transfer assets which
are identified or identifiable on the bases of gntginto company’s voluntary
arrangements is also sufficient to create a tr8seRe TBL Realisations Plc,
Oakley-Smith v. Greenbefgupra). The reason why form of trust is enforteab
based on the equitable maxims that equity look¢hahas done that ought to be
done and equity imputes an intention to fulfill@ligation. Thus, an agreement to
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deposit the proceeds of production from an oil wella separate account in a
named bank will suffice as trust. Sewlustrial Incomes Limited v. Maralta Oil
Company Limitedsupra).

Note however that when a company creates a trsistvitnership in the assets
which now forms the trust property is extinguish8deRe N.T. Gallagher & Sons
Ltd Sheierson v. Tomlins$A003 B.L.C. 867.

iii.) An insolvent company may seek to declareusttin favour of creditors in that
case; those who continue to pay deposits to thepaagn are converted to
beneficiaries under a trust and are no longerdceas creditors. Sdee Kayford
(in lig) [1979 1 W.L.R. 279. In that case, there is transfornmatibthe contract to
property and conversion of the debt to trust.

iv.) An insolvent company or company in liquidatistill operating may convert
its assets into a trust fund for the benefit ofddmes in such an instance;
preference to general creditors may be disallowedhis case, trust accounts are
used to protect customers of insolvent businesSesRe Kayford[1979 1 All
E.R. 604

v.) A company can create a trust in favour its @onrs by making itself a trustee
of the monies paid by its customers. In that casesoon as the company is
receiving these moneys, the money goes into a aeiunt. Se€arepak Foods
& Gifts Ltd. [200§ EWHC 3272. The purpose here was to protect creditno
continue to pay moneys into the company followihgit declaration to cease
trading.

From the time a company makes itself a trusteeoafies of its customers, the
relationship between them is based on trust andcaotract because from the
inception, the customers are beneficiaries and anetlitors and as such their
priority is assured over those that are credit8eeRe Nanwa Gold Mines Ltd.
[1959 1 W.L.R. 1080. The consequence being that thé pmaperty which is the

money paid by those customers has to be transfesrétbse who originally paid

them in on trust. SeRe Nanwa Gold Mines Ltdsupra). An example here is
deposit for purchase of shares and where sharetcharallotted to the depositors,
they have to get their money back.

vi.) In some jurisdictions, such as United StateAmerica, trusts may be created
in favour of some creditors by statute, owing te tlature or importance of their
services and the huge capital outlay required moorexecute such businesses.

vii.) Where monies were received on the understandhat it will be keep in a
separate account to be applied towards the depssitee or purpose, the person
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whose account the money is, holds the same on ftousthe sender. SeRe
Australian Elizabethan Theatre Trugsupra).

You have to know that generally the relationshipneen a creditor and borrower

Is that of contract and creating a trust has thabbip advantage of making

transaction enforceable both at contract and eghiy instance, where there is a
contractual obligation between the borrower andehéder to pay some third party

creditors, it will be presumed that concurrentimiten to create a trust in favour of

the third party creditors exist and the borrowdt hold the money on trust for the

lender. However, where no such contractual obligagxits between the parties,
the borrower will hold the money on express trastthe lender but subject to a
trust declaration by the lender that the moniesikshbe used to pay creditors. See
Re Australian Elizabethan Theatre Trug991) 102 ALR 681 at 689 per

Gummow J.

Quistclose Trust

You need to know that in some instances, there angg a two-trust situation in
the same transaction. This principle of law aroseaaesult of the decision in
Barclays Bank Ltd v Quistclose Investments[L&70] AC 567 commonly known
asQuistclose TrustThis is to the effect that where there is agregrbetween the
lender and the borrower as to how the loan graistéanlbe utilized, then a primary
trust is created and if the actual purpose of dlam [fails, then there is a secondary
trust (resulting trust) which will take effect ihat event.

SELF ASSESSMENT EXERCISE (SAE) 1

Discuss the principle of a two-trust mechanismlgsthed inBarclays Bank Ltd v
Quistclose Investments L{H970] AC 567.

40 CONCLUSION

Trusts in favour of creditors are very useful fréme practical points of view as
discussed above. Creditors enjoy an added advamiad®ving their money
protected in the event of liquidation of the boress: The position of trust coverts
the relationship of lender and borrower to trusied beneficiary. The lender or
creditors enjoys priority by such higher positioh taust than one based on
contract. With the exposure you have in this ayea, should be able to employ
trusts in favour of creditors in practical situasofor the benefit of your clients
after becoming professionally qualified.
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50 SUMMARY

In this Unit, you have learnt that about trustdawmour of creditors, its formality,
features, uses and practical advantages. You tearatlthat the importance of
trusts in favour of creditors is primarily for tipeotection of creditors, customers
and sub-contractors, among others and that inuaetef liquidation, the class of
mentioned are not left in limbo. You further examipractical situations where
trusts in favour of creditors exist and the legahgequences flowing from this.
with the principle of two-trust irQuistclose Trustvhich is to ensure that loans
advanced for specific purpose is not diverted dad $hould the purpose fail, the
lender will get his money back. In the next Unuywill learn about appointment
of trustees.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Discuss the legal consequences that will flammfla company creating a trust in
favour its customers by making itself a trusteéhefmonies paid by its customers.

2. In order to create a trust in favour of creditdng intention to create such trusts
must be clear. Discuss the formalities of crea#irigust of this nature and state the

consequences of inability to infer such an intentizith respect to the
enforcement of the debt by the creditor.

7.0 REFERENCESFURTHER READINGS

Hayton, D.J. (2001). Hayton & Marshall Commentang &ases on The Law of
Trusts and Equitable Remedies. London: Sweet & Maixw

Ong, Denis SK (2007). Trusts Law in Australia. SygtriThe Federation Pres? 3
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1.0 INTRODUCTION

In trust matters, trustees are indispensable aan #ppointment is equally an
essential issue that needs to be examined. Althauglist will not fail by reason
of lack of trustees as the court can appoint tasstan application to it. There are
several ways of appointing trustees for a trust #ad settlor can also appoint
himself as trustee for the trust either solelyamjanction with other trustees, by a
declaration of trust. Apart from the law guidingetlissue of appointment of
trustees, it is importance to ensure that relicdohel trust worthy people are
appointed as trustees in order to ensure that ibteew of the settlor or testator are
carried out.

20 OBJECTIVES

In this Unit, you will learn about the appointmeoft trustees and the different
means of appointing or replacing a trustee. Theitstiyy powers of appointing a
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trustee will also be considered and the varioussa$ what will happened when a
trustee is unable to act, unwilling to act or isapable of acting or is dead. At the
end of this Unit, you should be able to:

- The manner of appointing trustees expressly.

- Explain what will happen if no trustee is ajpyed.

- Understand circumstances when the court cpoiaptrustees.

- Explain the hierarchy stated by statute ipees$ of appointment of trustees.
- Navigate the manner or replacing trusts andeva appointment generally.

3.0 MAINCONTENT
3.1  Appointment of Trustees

Appointment of trustees may take various forms,et€ljng on the mode of
creation of the trust, whether it was created bilesaent or in a will. Also,
appointment may be in respect of the first trusteesvn as the original trustees
or replacement trustees in the case of a retidegd, incapacitated or unwilling to
act trustees, etc. The position of appointmentoseghment both by equity, case
law and statute. An examination of the various nsooleappointment of trustees
will now be considered as follows:

I.) Appointment of Original Trusteesby Settlor/Testator

The original trustees may be expressly by theaetil the trust in case ohter
vivostrust and the testator in the case of trust by/bwyilinsertion of a clause in the
settlement instrument or will, naming particulargmns as trustees. In situations
where the settlor desires to make himself as aeeusie can do this by making a
declaring a trust, stating that from the creatibthe deed of settlement, he holds
the trust property as trustee either as sole wusieogether with others, for the
benefit of the beneficiaries of the trust.

Where the testator or settlor did not appoint angtee, the court on application to
it can appoint the original trustees as equity nalt allow a trust to fail for lack of
trustee. In the alternative, the settlor or testatstead of naming particular
persons as trustees may reserve the power of dppmmhin the trust instrument to
be made by a named individual or an institution. that case, it will be
unnecessary to make application to the court fqroapment of trustees as the
donee of such power will make the appointment.
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You must note however that if a settlor did not@ppa trustee when creating the
trust, he losses the right to do so or the righlagpoint additional trustees after the
trust is operative. He can however only do so atftertrust is operative where
such power is reserved in the trust instrument.

Where the power of appointment is conferred onnatividual or an institution,
such person or institution then retains the righappoint the original trustees or
additional ones in cases where there is vacan®/R8d?ower’s Settlemefi195]]
Ch. 1074. A donee of a power of appointment caappbint himself as a trustee
by virtue of the Trustee Act 1893. S&e= Power’s Settlemerisupra) andRe
Skeatq1889) 42 Ch. 522. However, by virtue of Sectiagnh(2)(b) of the Trustee
Law, Cap. 128, Laws of Oyo State and the correspgndws in the States where
the Property and Conveyancing Law is applicables germitted for the donee to
appoint himself as trustee except where such aaiafppent is for the purpose of
appointing additional trustees. See Section 24)Df the Trustee Law.

Note that appointment of trustees can be done iingrwithout more but it is
better if the appointment is done by deed becausénais the advantage of vesting
the trust property in the trustees directly. If tieed of appointment contains a
vesting declaration, vesting the trust propertyh@ new trustee, there is no need
for another conveyance or assignment to vest thst property in the joint name
of the new trustees. See Section 12 of the Trustee

Ii.) Appointment under Statutory Provisions

Under both the Trustee Act 1893 (Section 10(1) Hred Trustee Law (Section
24(1), (the Act is operative in the States outglte Property and Conveyancing
Law States) there is provision for the appointm@niew trustees subject to such
limitations as may be contained in the trust inskent. Statutory appointments can
be made in the followings in the following orders.

a) Appointment by persons nominated in the trust umgnt: Persons nominated
or named in the trust instrument for the purpog®aying new trustees, can make
such appointments.

b) Where there is no such person nominated asicedtan (a) above, or there is
no such person that is able and willing to act¢that case, the survivor or
continuing trustee or trustee for the time can nwleh appointment.

c) In the absence of (a) and (b) above, the persepaesentatives of the last
surviving or continuing trustee can make such agpuents.
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According to the statute, new trustee may be appoiwhen there is vacancy due
to an outgoing trustee or where it has become egpetb appoint new trustees in
addition to the existing ones.

A replacement of an outgoing trustee may occurhm ¢ircumstances where a
trustee remains out of Nigeria for more than twelmenths, desires to be
discharged, refuses to act, is unfit to act, inbdo#o act, is an infant, or being a
corporation which has been dissolved and thereaftapable of acting as from
the date of dissolution. See Sections 10(1) ofTthestee Act and 24(1) Trustee
Law.

iii.) Appointment by the Court

It is also possible for new trustees to be appdintaer its inherent jurisdiction of
the court and such power may also be conferredtaétute on the court. As
mentioned above, where no provision is made intirst or will for trustees or
power to make such appointment conferred on arvishal or an institution, the
court on application to it can such appointmentcéises where all the trustees
appointed in a will are dead before the testatdyyoany other reason such trustee
cannot act or is unfit to act or make appointmehg court can appoint the
trustees.

Apart from appointment by the court under its irmrjurisdiction, statutes can
also confer power of appointment of new trusteéseeiin substitution for or in
addition to any existing trustee expressly on theric See Sections 25 Trustee
1893 and 28 Trustee Law 1959. Note however thasthiite provides that such
statutory powers became exercisable by the couly on situations when
appointment is found to be inexpedient, difficult impracticable; e.g. where a
trustee is incapable of acting or where there ablem between the continuing
trustees, etc. Sdee HendersoKi1940) Ch. 764.

When the court is exercising its power of appoimtmevhat must be taken into
consideration by the court are the wishes of tktater (express or implied), the

overriding interest of all the beneficiaries ané tfficient administration of the
trust.See Re Tempe&t866) 35 L.J Ch. 632.

SELF ASSESSMENT EXERCISE (SAE) 1

A trust cannot fail by reason of lack of the appedthof trustees in a trust. Discuss
with respect to the power of appointment reserwedl trust instrument.
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4.0 CONCLUSION

Appointment if trustee as noted above is an immbrd@e but what you must note
is that where the trustee has not appointed trsiseegressly, a power of
appointment may be reserved in the trust deed lamdhtthe absence of the two,
the court can appoint trustees on an applicationgbmade to it. Perhaps, it is
better for efficient administration of the trusteéasure that trustees are expressly
appointed in the trust instrument in order to avamhecessary litigation with its
attendant costs.

50 SUMMARY

In this Unit, you have learnt about the appointmeitrustees, the formality of
appointment and the various ways of appointingdfitis¢ or original trustees. You
also learnt that principally, appointment of trestecan be made expressly by the
settlor or testator; trustees can also be appounteer statutory provisions and by
power of appointment by the court both under itsenment jurisdiction and under
statutory powers. You further learnt that the eettbses the power to appoint
trustees after the trust becomes operative if gaeter is not reserved in the trust
instrument. Situations when the court can make iappents were also examined
with the guiding principles for the court to followhen exercising their power of
appointment. You learnt that it is of utmost impoite to ensure that people of
integrity are appointed as trustees if the inteoé$teneficiaries is not to suffer. In
the next Unit, you will learn about duties of tresss.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Discuss the order of statutory appointment ¢éestunder as contained in
Section 10(1) of the Trustee Act 1893 and Sect#fiRand the Trustee Law and
the instances when the instances when a replacerhtrd trustee can occur.

2. Discuss the express appointment of the first agial trustees by the settlor or
testator and what will happen in situations whenly @ower of appointment was
reserved in the trust instrument and no trusteenaased.

7.0 REFERENCESFURTHER READINGS
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1.0 INTRODUCTION

The trustee by virtue of the fiduciary positionttie occupies in relation to the
trust property and the beneficiaries, there aregranas duties placed on in order
to ensure that he perform the roles of his offifieiently and without any conflict
of interests. It will not be an understatementayp that the duties are onerous but
these are designed by equity in order to achieeepiwpose of the trust and
anyone appointed as trustee needs to find out wlede duties are before
accepting to act as one.

20 OBJECTIVES

In this Unit, you will essentially learn about taties of the trustee in relation to
the trust property and the beneficiaries. Theseeslare so many and places heavy
responsibilities on the shoulders of the trustegu Will learn for instance that in
spite of the numerous duties of the trustee whiehnfay need to perform for
years, yet equity regards him as a volunteer aratetbre expected to act
gratuitously without any remuneration, except ie@gl circumstances. You also
learn that a trustee may liable for a breach of tinst despite having acted
honestly and reasonably, and may in fact be lifdnlea beach committed by his
co-trustee. You will however learn of the situaiomhen a reprieve might come
the way of the trustee in respect of a breach oettd his negligence or fault. At
the end of this Unit, you should be able to:

- State what the duties of a trustee are.

- Explain why some of the duties are so placespde appearing too harsh.
- Give circumstances when a trustee may be abdar liability in respect of a
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breach of trust.
- Explain the equitable underpinnings of som#éhefduties of trustees.

30 MAINCONTENT

3.1 Duties of Trustees

Upon the appointment and acceptance to act aeéiusie trustee must bear in
mind that his duty is an onerous one. Importantlys the duty of the trustee to
distribute the income and/or capital of the trusthie beneficiaries and shoulder
the management or administration of the trust ptygp&his essentially involves
the safeguarding and enhancing the value of tis¢ pmoperty. Sekow v. Bouvery
(1891) 3 Ch. 82 at 99 per Lindley L.J. The dutiés ¢trustee are so numerous but
we shall consider some of these as follows:

1. Duty to Collect and Securethe Trust Property

When a trustee is appointed and he accepts tdhacthould ascertain what the
trust property is and make sure that the samestedan him. In other words, the
trustee must inquire about the whereabouts ofrils property, locate them and
secure them by taking possession of them.Fedlews v. Lloydg1886) 39 Ch. D.
686 at 691 per Kekewich J. The trustee is liableeifdid not perform his duties in
this respect and loss results to the trust in aunsece thereof. Séee Brogden
(1888) 38 Ch.D. 546.

Where the trust property is an equitable interé, trustee must give necessary
notices to the legal owner in order to preservepti@ity of the beneficial owners.

In the case of additional trustee, he must makaiiieg about the trust property
and be satisfied that no breach of trust has besmttted.

2. Duty of Investment

A trustee has a duty to invest the trust fund gheorto grow it and ensure that the
fund is not eroded and can invest the trust funthadrust investment or law may
permit. For this purpose, the law has categorizewhes investments in which

trustees may invest. See The Trustee Investment @ap. 449 Laws of the

Federation of Nigeria, 1998y virtue of Section 2 of the Act, a trustee caveist

in government securities (both Federal and Stadegurities of government
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corporations specified in the schedule to the Aefhentures and fully paid up
shares of any public company incorporated in Nayesic.

A trustee is however limited in its power of inwaesint and cannot invest in a
company unless the nominal value of the fully pgidshares of the company is at
least one million Naira, the company securitiegusted on the Stock Exchange
and the company must have paid dividends aggrepdiue per cent of the
nominal value of each share in each of the thregsypreceding the current year
and the dividends must have been paid when thegnbedue. See Section 2(3) of
the Act as to when any investment is prohibited.

Despite the provisions of the law, a trustee malst such take such due care as an
ordinary prudent man would take when investingttpreperty. Sedke Whiteley
(supra).

3. Duty Not to Delegate

Trustees by virtue of their peculiar and fiducigmysition cannot delegate their
duty to others, as equity does not allow a deletateirther delegate his duties
known asdelegatus non postest delegate addition, by virtue of the trustee’s
assuming responsibility for the management of thst property for the benefit of
others, they cannot shift their duties on otheid ewren where they employ agents,
their responsibility to the beneficiaries is nofeafed. SeeTurner v. Corney
(1841) 5 Beav. 515 at 517 per Longdale M.R.

It is however permitted for a trustee to delegateduty if the trust instrument
allows it or when it is reasonably necessary or iwbagaged in the ordinary
course of affairs. Se&xp. Belchier(1754) Amb. 218. Where an agent was
employed merely to carry out things already agteethe trustees, it is permitted
to delegate. A trustee could however not deledageeixercise of his discretion
except if this was expressly permitted by the thustrument. SeRobson v. Flight
(1863) 4 De G.J. & S. 60&e Airey(1897) 1 Ch. 164.

A trustee who engages the services of an agentemch of trust is liable for all
losses that might flow from this. Sé#.-Gen v. Scoffl749) 1 Ves. Sen 413.

A trustee must be prudent in his choice and supenviof an agent and must

exercise the care of a prudent man of businesssichoice of agent. He should

not employ an agent to perform act outside the e@fghe agent’s business. See
Fry v. Tapsor(1884) 28 Ch.D 268.
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Apart from the express authorization by the trustrument, statute can also
confer on a trustee the right to delegate by apimgnagents to perform
specialised or professional duties. See Sectioof iffe Trustee Act 1893; Section
2(4)(C) of the Trustee Investment Act and Sectid(3)] and (4) of the Trustee
Law.

4. Duty to Distribute Trust Property

One of the cardinal duties of a trustee is therifistion of the trust property, i.e.
of income and/capital to the beneficiaries accaydio the dictates of the trust
instrument. Seéow v. Bouverysupra). A trustee is therefore liable for theaute
of trust if he fails to do this or made paymentsmmng persons. Seeaves v.
Hickson(1861) 30 Beav. 136.

In order to properly ascertain those entitled toddieé from the trust fund or
property and avoid paying to wrong persons, Sed®wof the Trust Law has laid
down the procedure to be followed in this regarde Trustee is required by law
to identify the beneficiaries by giving notice tbgh advertisement in State
Gazette or in a newspaper circulating in the aréerev the trust property is
located. A beneficiary who did not bring his claimihin the time specified by
the notice cannot make the trustee liable for astyidution made which excluded
him. See Section 27 of the Trustee Law.

When there is uncertainty as to the existence beraotise of a beneficiary, a
“Benjamin Order” as laid down iRe Benjamirn{1900) 1 Ch. 723 can be sought by
the trustee, on application to the court as tdriterest of a missing beneficiary.

In situations where the trustee overpays a berefich good faith, he can ask for
a refund of the amount overpaid or deduct the daome any future payments due
to the particular beneficiary. S8 Musgravg€1916) 2 Ch. 417.

When the trustee has fully distributed the trustperty, the trustees should present
their final accounts to the beneficiaries and agbtidischarge from them, which
can appropriately be done through a Release by [Beddthe trust is thereby
determined.

5. Duty to Act Gratuitously
A trustee is by the rules of equity a volunteer dhdrefore expected to act

gratuitously without any remuneration, notwithstiamgdthe onerous tasks placed
upon him by the trust. Sedgarrett v. Hartley(1866) L.R. 2 Eq. 786. A trustee
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may however earn remuneration if a provision td #ffect is reserved in the trust
instrument and the court can grant an order todffatt. In addition, statutes may
in some cases authorize trustees to earn remumeraspecially in respect of
particular trustees.

Some of the recognised exceptions to the rule thatrustee cannot earn
remuneration are follows:

i.) Authorization by the trust instrument - whereete is a charging clause
authorizing the trustee to charge for their semvice

ii.) Authorization by statute — by virtue of Sectid9 of the Public Trustee Law,
Cap. 162, Laws of Lagos State 1994 and Sectionf1BeoPublic Trustee Law,
Laws of Western Nigeria.

iii.) Authorisation by court — a court can remurteravhere it appoints a judicial
trustee e.g. a corporation. See Section 1(5) JAldicustee Act 1895 and Section
29 of the Trustee Law, Cap. 125, Laws of WestegeNa, 1959.

Iv.) Authorisation by beneficiaries — where all theeneficiaries enter into
agreement with the trustee for the remuneratidm®ogervices.

v.) Remuneration under the rule @raddock v. Piper(1850) 1 Mac & G. 664.
Here, the rule is that a solicitor cannot recovemuneration for professional
services as solicitor where he acts for himselhalbut if he acts for co-trustees he
can. Sedje Corsellig1887) 34 Ch.D. 681 at 682 per Cotton L.J.

6. Duty to Provide Accounts and I nformation

It is a cardinal duty of a trustee to provide acdtsuof the trust property and
equally furnish necessary information as regardsstime, as may be required by
the beneficiaries. Sdew v. Bouvery (suprajn this regard, it is incumbent on the
trustee to keep accurate accounts of the truseeptyppnd furnish information with
respect to the same. This includes the right of hbeeficiaries to access and
inspect all trust documents. S&&Rourke v. Darbyshirg1920 A.C. 581 at 619
per Lord Wrenbury.

Section 14(4) of the Trustee Law applicable to 8tates forming the former
Western Nigeria and Mid-Western Nigeria, providest tit is the discretion of the
trustee to audit accounts of the trust and thisushbe done once in three years.
Where a trustee failed to keep accounts of thet,trilee beneficiaries on
application to the court can compel him to do so.
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Other duties which you may wish to further exanmane:

i.) Duty not to purchase trust property. Sekesuji v. Lawa[198 2 N.W.L.R
(Pt. 22) 417. A trustee may however purchase afiogang’s interest.

ii.) Duty of loyalty.

iii.) Duty not to deviate from the terms of a trust
iv.) Duty of impartiality.

SELF ASSESSMENT EXERCISE (SAE) 1

A trustee is expected to act gratuitously withonoy aemuneration despite the
heavy duties placed on him by his position as ¢éeisDiscuss the justification or
otherwise of this equitable rule.

4.0 CONCLUSION

The duties of a trustee are necessary for theteféeand efficient performance of
the position of trustees and in order to ensuretti@trust property is adequately
protected and that the interests of beneficiaresat suffer. At burdensome as
some of the duties are the terms or purposes oish may be derailed without
them. You should however need to ascertain in gpj@ai@ cases, the suitability or
otherwise of persons being proposed as trustetesnms of being able to carry out
those duties.

50 SUMMARY

In this Unit, you have learnt about duties of teest, how numerous these duties
are and how some of these are in fact onerous.fiYitler learnt that most of the
equitable rules concerning the duties of trusteesa designed in order to protect
and the trust property and beneficiaries interesider the same. You however
learnt that in appropriate cases, a trustee maydogted reprieve from a breach of
trust, where he has acted honestly and reason#blhe next Unit, you will learn
about the powers of trustees.
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6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Discuss the duty of the trustee not to delegateéthe circumstances when it is
permitted for the trustee to deviate from this duty

2. The duty to distribute is the bedrock of the tre&eduties. Discuss and state
how a trustee can resolve the dilemma surroundigg uncertainty as to the
existence or otherwise of a beneficiary.
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1.0 INTRODUCTION

The trustee, as a result of the numerous dutiepdss is saddled with, it will be
unconscionable if he were to perform such duties & robot without any power
of discretion to exercise in the administrationtlod estate. It is in cognizance of
this that the trustee is endowed with some powarshie effective and successful
performance of his duties. It can therefore be Haad the exercise of discretion
may in fact be of great advance to the benefigainesome cases where such is
exercised in their favour.

20 OBJECTIVES

In this Unit, you will essentially learn about thewers of trustees in relation to
the performance of his duties and the extent oitdion of these powers. You

will further learn that even where a trustee hagerdtion with respect of a certain
iIssue, the requirements or duty of his office mayarntheless make such issue
imperative for him to perform. You will be expostxthe specific issues of the
power of the trustee to insure and duty not toghake but you will be exposed to
the exceptions of these rules. At the end of tmg,you should be able to:

- State what the powers of a trustee are andliimiations.

- Explain why some of these powers are germariect performance of the
duties of trustees.

- Give practical examples of when the exercisdistretion is beneficial to
beneficiaries whose interests are contingegebto mature.

- Explain the rationale underpinnings the cauntbn interference with the
exercise of discretion by trustees.
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30 MAINCONTENT

3.1 Powersof Trustees

In order for the trustee to be able to performriimerous duties, it is necessary to
clothe him with some powers for the efficient adistiration of the trust property
and discharge of his duties. The exercise of paway be contained in the trust
instrument or may be conferred by statute. Givemn fict that the exercise of
power is discretionary, the courts do not usuaibtuilb the issues relating to the
exercise of discretion except when power was esedcinmala fide(in bad faith).

In consequence of his various duties, trusteesrgiynéave the following powers:

1.) Power to Insure

Trustees generally are not obliged to insure thst fproperty except where there is
a specific provision in the trust instrument redumgsthe trustee to insure. See
Bailey v. Gould(1840) 54 E.R. 479. The trustee’s duty of care amathagement
however makes it imperative on him to give seriooissideration to insurance but
where the trustee after such consideration deamd¢go insure he will not be
liable for any loss or damage resulting to thettpusperty.

Statutory powers of the trustee to insure is howesserved by Section 11(1) of
the Trustee Law, Laws of Western Nigeria, 1959 bycw they are required to
insure trust property against loss or damage lgytbrany amount not exceeding
three-fourth parts of the full value of the buildiar property.

2. Power to Delegate

As treated under the duty not to delegate abowbpadgh a trustee generally
cannot delegate his duties, he is permitted togaé¢eif the trust instrument allows
it or when it is reasonably necessary or when gentis engaged in the ordinary
course of affairs. SeExp. Belchier(supra). It is also allowed that trustees can
delegate their duty where what is being delegatasd for a third party to merely
carry out things already agreed by the trusteas.ithportant to note however that
a trustee cannot delegate the exercise of hisafisarexcept if this is expressly
permitted by the trust instrument. Seebson v. Fligh{supra)

A trustee is required to be prudent in his choiod aupervision of an agent and
must exercise the care of a prudent man of busimebs choice of agent, and
should not employ an agent to perform act outsite gcope of the agent's
business. Sefery v. Tapsor(supra).
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Apart from express authorization by the trust instent, statute can also confer on
a trustee the right to delegate by appointing ageatperform specialised or
professional duties. See Section 17 of the Truate 893; Section 2(4)(C) of the
Trustee Investment Act, 1990 and Section 14(3)(dhdf the Trustee Law.

3. Power of Sale

Trustees can exercise the power to sell the tnagtepty if such power is expressly
stated by the trust instrument or by statute, &swutith the trustee for sale. Where
the trust makes it imperative for the trustee 1 g®n trustee has an obligation to
sell the trust property and in that case, he hasertttan mere power to do so.
Irrespective of whether the trust instrument makesbligatory for the trustee to
sell, he can nonetheless exercise discretion ttppons sale and adopt the usual
means of sale. A trustee for sale however has ptwszll by auction.

4.) Power to Compound Liabilities

By law, personal representatives or two or morstéms acting together can or a
trust corporation has power to accept any reakosgnal property before the time
the same is payable or transferable. They also pawers to sever and apportion
any blended trust funds or property, to pay orvalémy debt or claim on evidence
he or they think sufficient, accept any compositiwrany security real or personal
for any debt or property claimed and to comprom@anpound or abandon or
submit to arbitration any debt or claim relatinghe trust or estate. See Section 7
of the Trustee Law, Cap. 125, Laws of Western Négérhe trustee must however
ensure that a compromise is not detrimental tarigt. SeeDe Cordon(1879) 4
App. Cas. 692.

5.) Power to Give Receipts

Formerly, the rule was that a trustee has poweret®ive money but has no
implied power to give receipts for the same. Thsifmn has been changed by
statutory provisions which empower trustees to gaeeipts in writing and such
receipt shall be a sufficient discharge to the gerpaying, transferring or
delivering any money, securities or other persgmaperty. See Section 6(1) of
the Trustee Law, Cap 125, Laws of Western Nigeria.

A single trustee can validly give receipts for mpmeceived while at least two

trustees or a sole corporation can validly giveeigs for capital moneys (i.e.
proceeds of mortgage or sale of land).
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6. Power of Maintenance and Advancement

Trustees have powers of maintenance to make neggssaisions for the benefit

of beneficiaries whose interests under the truepgmy are yet to mature. For
instance, under a discretionary trust, a trusteeeasdertain claims brought by a
beneficiary by exercising his discretion in favadrthe beneficiary although the
beneficiary is not as of right entitled to a fixed any income from the trust
property. A trustee can in exercise of his powemaiintenance make provisions
for beneficiaries’ necessaries, such as food, anumaation, etc.

The power is also useful in cases where benefegamterest in the trust property
IS contingent upon certain conditions, such asirutig a certain age, etc. The
trustee can therefore make provisions for the beiaey's welfare pending the
time such condition is fulfilled.

Apart from maintenance, a trustee can make advagefrom the trust property
for the benefit of the beneficiaries by applyingapital sum to make permanent
provision for the beneficiary. Seétardy v. Slow1975 2 All E.R. 1057.

SELF ASSESSMENT EXERCISE (SAE) 1

It can hardly be far from the truth that a trustaenot successfully and efficiently
perform his duties under a trust without the righéxercise discretions. Discuss.

40 CONCLUSION

Powers are crucial to the effective performancéheftrustees’ duties and except
trustees can exercise discretions to some mangiappropriate cases may render
the duties of a trustee almost an impossible tAkkough the court have adopted

the policy of not disturbing the trustee’s exercidediscretion, a trustee should

however need to guard against exercising discratitwad faith

50 SUMMARY

In this Unit, you have learnt about the powersro$tees and how the exercise of
discretion is instrumental to the successful penfmice of the trustee’s duties.
You also learnt that the exercise of discretionnoarbe delegated and that the
court will usually not interfere with a trustee’segcise of discretion. You were
familiarized with the practical benefits of gramfirof the trustees having to
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exercise discretion in respect of the trust propearid his duties generally. An
example of the trustee exercising his discretiorbeéaefit a beneficiary who or
ordinarily not entitled to income in a discretiorialst was given and other cases
where the interests of the beneficiary is continganyet to mature. In the next
Unit, you will learn about breach of trust.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Mention and discuss two of the powers exerceshllthe trustee and how these
are fundamental to the performance of his duties.

2. The trustee’s power of maintenance and advanuepaoetends great value only

in hands of a benevolent trustee and nothing inhdneds of a trustee who is a
stickler for rules. Discuss.
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1.0 INTRODUCTION

It is impossible to say that breach of duty willtnaccur in respect of the
performance of the trustees duties. It is thus mgmb to examine what constitutes
breach of trust and the extent of liability in soofdhe cases. It will be important
for a trustee to be able to project before handt\wisliability will be in respect of
a particular breach and what would be the positifaine beneficiary in each case.

20 OBJECTIVES

In this Unit, you will learn about breach of trumbd the various acts that can
amount to a breach. You will further learn abouivttbe liability of trustees, how
the measure of liability is determined in each aafdgreach and when trustees can
be protected from liabilities. Another importansue that you will learn in this
unit is the remedies available to a beneficiaryrespect of a breach of trust
concerning the trust property, and the time linotatn instituting cases of breach
of trust. At the end of this Unit, you should béeato:

- State what kind of trustees’ act can amourt boeach of trust.

- Understand the extent of trustee’s liabilibddow liability is measured.

- State grounds upon which a trustee may bewvedi from liability.

- Explain what the remedies of breach of trust a

- Advice as to the limitation period within whi@ suit concerning breach of
trust can be brought.
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30 MAINCONTENT

3.1 Breach of Trust

It can be said with reasonable certainty that adiranight occur on the part of the
trustee in the performance of his duties, whethierctly or indirectly. Owing to
the fiduciary nature of the trustee’s duties, aabheof trust will be deemed to have
occurred where the trustee has failed in his dutiescontained in the trust
instrument, as imposed by equity or by statute tfustee failed in his duties to
the beneficiaries under the trust, a breach ot tnas also occurred. Where as a
result of his breach the beneficiaries suffered lasg; he will be liable to make
good such loss to the beneficiaries. You must tiethe act in question need not
be in respect of fraud or dishonestly before it eamount to a breach of trust.
Indeed, it may be just act of honest mistake ohrieal error, but that will not
absolve a trustee of liability.

A trustee is personally responsible for any breafctiust committed by him such
that a breach by a trustee does not necessarily rotiders liable. SeBahin v.
Hughes (1886) 31 Ch.D. 390. A co-trustee will however lmble where his
negligence of duties facilitates the breach conemditby the other trustee. See
Lewis v. Nobleg1878) 8 Ch.D. 591. Section 12 of the Trustee lG@ap. 125,
Laws of Western Nigeria 1959 provides for persdiahility of trustees.

Where a breach has been committed before a trusiseappointed, he is not
liable. SeeRe Strahar(1856) De G.M. & G. 291.

The following issues have to be noted in respetireach of trust.

1. Measure of Liability

The basic principle is that a trustee shall makedgiine loss that his breach has
caused to the estate. SKeott v. Cottee(1852) 16 Beav. 77. The trustee is
normally bound to restore the estate to the pasitiovould have been had the
breach not occur. SeRe Dawson(1966) 2 N.S.W.R. 211. If the loss was an
inevitable one and the breach merely increasedo® the trustee shall be liable
only to the extent to which the breach increaseddls. Se¢ord Gainsborough
v. Watcombe Terra Cotta C(.885) 54 L.J. Ch. 991.

Where a trustee has committed act of serious mikgmnsuch as fraud or
misappropriation of funds, the court may order horpay the capital loss with
interest to be calculated from the date of fraud noisappropriation. See
Wallersteiner v. Moir (No. 2)1975 1 All E.R. 849.
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If the trustee has made an unauthorized investrtietneasure of liability of the
trustee will be the difference between the unautkdr investment and the
authorized one. Sdenott v. Cottedsupra). Where the trustee has applied the trust
funds for his own use, he will be deemed to bersttactive trustee for the profits
accruing from the transaction. SRe Davis(1902) 2 Ch. 314. In cases where the
fund was applied for a commercial venture, theragkerate to be paid by the
trustee will be at a compound rate, which will e @ercent above the minimum
lending rate together with yearly rates. Séallersteiner v. Moir (No. 2(supra).

2. Liability

Trustee’s liabilities are joint and several buaimaction concerning the liability of
trustees, the beneficiary must joint all the trastdn cases of breach of trust, the
trustees and the third parties who committed tleadir are all liable. Se@owper

v. Stonehan(1893) 68 L.T. 18. Where a trustee has been mabke [for a breach
of trust which was not due to his fault, he can enakclaim for reimbursement
from the other trustees. SBahin v. Hughegsupra). A trustee in some cases can
claim indemnity for damages sustained by him frdma to-trustees but such
damage must not be due to his fault. BeePartington(1887) 57 L.T. 654. Also,
where a beneficiary has successfully sued a truistele for a breach of trust, he
Is entitled to contribution from his co-trustees.

A trustee/beneficiary who has committed a breachrudt is not entitled to his
beneficiary interest until he has remedied sucladitreSedRe Dacre(1916) 1Ch.
344.

3. Protection of Trustees

A trustee who despite having acted honestly ansbregbly was nonetheless found
liable for breach of trust, he may be granted ex@iby being relieved wholly or
in part from personal liability. See Section 44 Jiae Law, Laws of Western
Nigeria, 1959. The court has the discretion tcekaia trustee of personal liability
and this will depend on the facts and circumstamde=ach case. Sd&e Pauling
S.T.(1964) Ch. 303.

The above provisions of the law can however avaruatee only where he has

acted honestly and reasonably and it is on thisskihat the court can exercise
discretion in the trustee’s favour and relieve liihpersonal liability.
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In other cases, a trustee can be entitled to bemndied by a beneficiary where
the breach was committed at his instigation or estjun such a case, the interest
of the beneficiary may be applied to make good slosls. See Section 45(1)
Trustee Law. For the beneficiary to be liable tdemnify the trustee, he must
have known that the request or instigation wasrgath of the trust and his act
must have gone beyond mere offering advice to ringtde. Se@olton v. Curre
(1895) 1 Ch. 544. A beneficiary may on accountat be deprived of any income
from the trust property until the loss has beerstadl.

You must know however that action for breach o$tiwan only be brought within
a period of six years after which such action Wil statute barred. See Section
31(1) of the Limitation Act and Section 32(1) Cdd8, Laws of Lagos State
1994. Actions concerning fraud or fraudulent breattrust is not affected by the
limitation law. Also, where the trustee has coneeéithe trust property, such action
will not be affected. SeRe Howlett(1949) Ch. 767.

Where the beneficiary or any other person who hagha of action in respect of
the breach of trust is under a particular disahilihe right of action will not be
deemed to accrue until the disability is removed@ases. See Section 35 of the
Limitation Act.

However, where a beneficiary who is of full age haquiesced or assented to the
breach, then no action will lie against the trustee

5. Remedies for Breach of Trust

As a result of the equitable nature of trust, seivermedies are available against
the trustee and third parties for breach of trustsne of which have been
examined above. Others will however be briefly ioetll as follows:

I.) Injunction and receivership- the court can make an order of injunction to
restrain a trustee from performing his duties ispext of the trust property, if the
trust property is endangered and a receiver magdp®inted in respect of the
same. Se€letcher v. Fletche(1844) 4 Hare 67.

Ii.) Tracing of Trust Property

In appropriate cases, the remedies of tracingrtist property into the hands of the
trustee and third parties may be available to sefi@ary. This remedy will be

appropriate where the trustee although is persptalble for the breach has no
means to make good the loss. This remedy is avaitaiih at common law and at
equity. Tracing in equity is however a rightrem and for the beneficiary to be
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able to exercise the right to trace, there are soonéitions that must be fulfilled.
Essentially, the conditions are that there mustidheciary relationship involved
and the fund or property must be identifiable oa iform that it can be traced.

Note however, that the right to trace may be lobens the trust property has
ceased to exist, where the equitable owner cadeotify the property and where
the property has lost its distinct quality, etceSaylor v, Blakelock(1886) 32
Ch.D. 560.

SELF ASSESSMENT EXERCISE (SAE) 1

Discuss how the liability of trustee in cases @duh of trustee is determined with
particular reference to unauthorized investmentraisdppropriation of funds.

4.0 CONCLUSION

Liability for breach of trust is necessary to emaliustee to be alive to their
responsibilities and the graduation of the lial@ft by measuring the same is
consistent with deterrence of trustees from conmmgitserious acts of beaches.
The trust property and the beneficiaries are egualbtect by the prohibited acts
and remedies that are available to the beneficarie

50 SUMMARY

In this Unit, you have learnt about the breachra$ttand the likely acts of breach
that could be committed by the trustees. You asorit about the extent to which
trustees could be liable either individually ornity for breaches committed
against the trust. You were familiarized how thability of trustees is measured
and the instances where he is protected from iialaihd thus be absolved blame.
Also covered in this unit is the remedies availafde breach of trust and in
particular, the equitable remedies of injunctiord @rmacing were treated. You
should be able to apply what you've learnt in thrst to practical situations
effectively. In the next Unit, you will learn abotlte retirement and removal or
trustees.
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6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Discuss the remedies available for a breachust,tpaying particular attention
to the equitable remedies of injunction and tracing

2. Discuss the extent of liabilities of co-trustémsa breach of trust committed by
one of them and the instances when a trustee mpyobected from liability.
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1.0 INTRODUCTION

It is important to examine issues of retirement eemoval of trustees as a result
of the inevitable consequence of this. Not onlyt isssential for a trustee who is
desirous of relinquishing his position as trusteé&now what are the acceptable
ways of doing so but to equally know when he cdaddremoved against his wish
as a trustee. Although death is a natural phenomdémat will bring an end to
someone’s office, except the same is hereditagy,igbue of death has therefore
not been treated. This is based on the common laumel that death terminates a
trustee’s appointment and position cannot pasaathar person by inheritance.

20 OBJECTIVES

In this Unit, you will learn about the retiremenhda removal of trustees,
circumstances when they can retire or be removed. will further learn that in
some cases, a trustee may be required to fulfifaoe conditions before his
retirement could be approved. Also to be learnthis unit is instances when
trustees could be removed from office, irrespeabirehether they are still willing
to act or not. Some of the issues appeared to eads other, but an examination
of the issues will enable you to lucidly differeniteem. At the end of this Unit,
you should be able to:

- Sufficiently state when a trustee can retioa his trusteeship.

- Explain circumstances when a trustee hasltil ftertain conditions before his
retirement could be consented.

- State when trustees can retire without thel teeatisfy any condition.

100



- Give instances when trustees could be rem&ead trusteeship.
- Acquire practical knowledge of how to applyatis learnt here in real life.

30 MAINCONTENT

3.1 Retirement of Trustees

A trustee may retire from his duties by being d&sged from the same and this
could be by express provision in the trust instroinby statutory provisions or by
an order of the court. A consideration of theseeasswill now be discussed as
follows:

1.) By Trust Instrument

A trustee may retire by virtue of the provisionghod trust instrument and thereby
relieve himself of the duties of the trust. In apprate cases, the trust instrument
may include provisions for retirement and resigmatof a trustee. SeBavis v.
Richards and Wallington Industri¢$99Q 1 W.L.R. 1511.

However, where no such provision is included intiust instrument, it has been
held that the power to resign arises by implicatimid that a trustee could retire
from his trusteeship by writing a letter of resitjoa to the secretary of the trust.
SeeDavis v. Richards and Wallington Industrigsipra).

2. By Statutory Provisions

A trustee may also retire under statutory provisibg virtue of Section 10 of the
Trustee Act 1893 and Section 24 of the Trustee Iawder those provisions, upon
the appointment of new trustees, a trustee mayeceash opportunity to retire.
However, in the absence of new appointments, aegusould still retire in
accordance with Section 11 of the Trustee Act, ol that there is a trust
corporation or at least two trustees remainingexdgsm the trust. The co-trustees
or any other person vested with power to appoint mestees must also consent to
such retirement. The retirement must be done by ded where this is done, the
trustee is effectively discharged from the trust.

In cases where there is a Public Trustee remaiasghe sole or one of the

trustees, there is no need for the above conditiorize fulfilled before a trustee

can retire. In that case, a trustee can retire lvelned new trustee is appointed or
not. See Section 9(2) of the Public Trustee ActthedTrustee Law.
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3. By Consent of all Beneficiaries

A trustee can retire where all the beneficiariesfuf age consent to such

retirement and they are also absolutely entitledlltthe beneficial interests of the

trust. This is based on the fact that the benefesain such cases could validly
terminate the trust as they are entitled to reqtiestrustee to hand over the trust
property to them, thereby putting an end to thsttru

4. By Order of the Court

It is also possible for a trustee to be dischargedh his trusteeship both under
Sections 25 of the Trustee Act and 28 of the Teuti@w and under the inherent
jurisdiction of the court.

Where a trustee could not retire by any of the wangviously discussed above,
the court could exercise power conferred by statoteunder its inherent
jurisdiction to discharge him from trusteeship amgpoint another person to
replace him.

Furthermore, under its inherent jurisdiction, tloeit may impose such conditions
as it may deem fit. The court may require for ins@that there must be at least

one continuing trustee or that a suitable persostie available to act as trustee,
in order to ensure that the trust is not in any wagjudiced by the retirement.

SELF ASSESSMENT EXERCISE (SAE) 1

Mention and discuss two instances when a trustele ecetire from his trusteeship.

3.2 Removal of Trustees

As it is with the case under retirement of trustémsstees could also be removed
by virtue of the provisions to that effect in thest instrument, under statutory
provisions and by an order of the court. Some efwlys by which a trustee could
be removed will now be examined briefly as follows:

I.) By express provisions in the trust instrumeiat trustee could be removed for
any reason which may be specified in the trustumsent.

ii.) On grounds of unfitness to act - a trustee lsamemoved if he found to be unfit
to act by virtue of being declared bankrupt or vehiee has absconded.
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li.) On grounds of incapacity to act — a trusteaynbe removed from his
trusteeship if he has become senile or can no toegercise good judgment by
reason of old age, etc. SRe Eas{(1873) 8 Ch, App. 735.

iv.) By statutory provisions — a trustee could keenoved from office under the
following statutory grounds:

a) If a trustee remains out of Nigeria for morenthaelve months.

b) By refusing to act.

c) On grounds of incapacity to act.

d) By an order of the court — where among othé&es continued stay of the trustee
in office will be prejudicial to the trust. Se&deseye v. Williamg1964 2 All
N.L.R 37.

In respect of the above, see the provisions ofi@ectl0(1) and 25(1) of the
Trustee Act and Sections 24(1) and 28(1) of thestBai Law, Cap. 128, Laws of
Oyo State 1978.

SELF ASSESSMENT EXERCISE (SAE) 2

State and discuss four grounds upon which a trustelel be removed from office.

40 CONCLUSION

Retirement of trustee is one that may become intipery so many factors such
as old age or incapacity to act. A trustee cowsd ake removed from office as may
be laid down by law, trust instrument and by orlecourt. The trust may become
difficult to perform if a deserving trustee canmetire and a non performing one
cannot be validly removed. It can therefore be s#wt both elements of

retirement and removal serve useful purposes.

50 SUMMARY

In this Unit, you have learnt about the retiremant removal or trustees, the
various sources of the right to retire and circiamses when conditions may be
imposed for their retirement and when such conaétimmay be dispensed with.
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You further learnt about the grounds upon whichuatee may be removed from
office irrespective of whether he is willing to amt not, and the sources of the
power to remove a trustee. With our consideratibthe issues, you should be
able to successfully navigate through problemsdratly on whether a trustee can
retire in a particular case or not, and whethewatée could validly be removed
from office. In the next Unit, you will learn abotlte administration of estate.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. Relate the possibility of a trustee to reti@ra trust where the trust instrument
did not provide for this and the statutory hurdlest a retiring trustee might face.

2. A, B, C and D are trustees of the estate of X¥ as a result of the American
lottery that won by A, A travelled to the Unitedag&s of America where he spent
sixteen months before returning to Nigeria. MeameybA has been removed as
trustee before his arrival. B, absconded and coatde traced but surfaced three
years later by which time D has commited a bredctiust by misappropriating
trust funds for which the beneficiaries have suedBAC and D. C alleged that he
has been validly discharged from the trust withdbesent of all the beneficiaries
and hence not liable for the breach of trust latammitted by D. Discuss the legal
issues involved and advice on the liabilities ofBy,C and D for the breach of
trust and the validity or otherwise of the remowhlA as trustee and the alleged
discharge or C from the trust by the beneficiaries.
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1.0 INTRODUCTION

This part will discuss the essential issues inviblvethe administration estates, in
order for you to know the basic things concerningm. As such, some of the
issues may not be comprehensively discussed. Adtratiobn of estates involves
running and/or dealing with the property of a deeebperson. It does not matter
whether such a person left a will or not. The reashy the estate of a deceased
person has to be administered according to laveeslse those property belonged
to the deceased and for any other person to be tabfeal in them legally,
procedure laid down by law on this has to be comtplvith otherwise, such
property cannot be legally dealt with.

20 OBJECTIVES

In this Unit, you will learn about how to administbe estate of a deceased person
according to law. You will essentially learn abarant of probate, letters of
administration, executors and administrators, tltkities and liabilities, those
entitled to apply for a grant, when letters of adistrationde Bones nomnay be
granted and when grant of probate or letters ofimidtration could be revoked.
You further learn about the office of the Admingtbr-General and resealing. At
the end of this Unit, you should be able to:
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- Know what a grant of probate and letters ahamistration is.

- State those entitled to apply for letters dinanistration in order of priority.

- Explain the liabilities of sureties, when grahprobate and letters of
administration could be revoked.

- Understand what is resealing and its purpose.

- Acquire practical knowledge about the issm@®lved in administration of
estates.

30 MAINCONTENT

31 Administration of Estates

Before attempting an examination of the issues liad in the administration
estates, you need to know that where a personletiethg a will, he or she is said
to have died testate, and intestate, where theadededid not leave any will. You
need to know also that those who are granted $eteadministration in respect of
the estate of a deceased’s estate who died irdesmt@tcalled administrators, while
those who are granted probate in respect of a dedeastate who died testate are
called executors.

The issues involved in the administration of estat® as follows:

1. Probate and Letters of Administration

Upon the death of a person intestate and untilléfters of administration is

granted in respect of the estate of the deceaseth, asstate vests in the Chief
Judge of that State. See Section 10 of the Admatish of Estate Law, Cap. 3,
Laws of Lagos State, 1994.

The letter of administration gives the legal powersleal with the estate of the

deceased and may be applied for by the personasematives of the deceased.
On the grant of the letters of administration, thegmed in it can legally and

validly deal with the estate of the deceased.

In order to avoid contention that often trail wisoentitled to apply for letters of
administration especially between the survivingusigoof the deceased and family
members, the various rules or courts have assiststteamlining and eliminated
doubts as to those entitled to apply and the oodigriority in which they can
apply. Thus, if those entitled are absent in tldeobof priority, the next in line can
apply. The order is as follows:
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I.) Surviving spouse.

ii.) The surviving children of the deceased who@ver 21 years or the children of
such children who predeceased the deceased.

iii.) Parents of the deceased.

iv.) Brothers and sisters of whole-blood with thexedased or their children where
they predeceased the testator.

v.) Brothers and sisters of half-blood or theiddfgn over 21 years old where they
predeceased the testator.

vi.) God patents.
vii.) Uncles and Aunts of whole-blood.
viii.) Uncles and Aunts of half-blood.

ix.) Creditors.

In respect of the above, see Order 58 Rule 50 €hpligh Court of Lagos State
(Civil Procedure) Law, 1994 which deals with caséthose who died testate, i.e.
leaving a will and Section 49(1) Administration Bétate Law, Laws of Lagos
State, 1994, which deals with priority issues imcassion and may serve as a
guide to determine priority in cases of intestacy.

You have to note that letters of administrationntarbe granted to more than four
persons on the same property and that in a situatioere persons originally
granted letters of administration dies or have b#isoharged or removed on the
order of court, letters of administratiade Bones nomay be granted for the
purposes of allowing new administrators to finalibee administration of the
estate.

Administrators of a deceased estate whether repermonal are accountable and
are also liable in the same way as the executotbeofdeceased. It is however
possible to grant separate letters of administmatiorespect of real and personal
estate. In some cases however, the grant may iedito the real estate.

A trustee corporation may be granted letters of inthtnation whether solely or

together with others in case of intestacy and lmgranted probate if named in a
will as an executor.
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Until they attain the age of majority (21 years)fants cannot be named as an
executor but where he so named and is the solai@xebe can be granted letters
of administration with the will annexed to his gdian or any other person as the
court might name. See Sections 26(1) and 29(1h@fAdministration of Estate
Law, Laws of Western Nigeria, 1959.

Where there is a pending litigation in court conagy the validity or otherwise of
a will, the court may grant the administration &k testate concerned to an
administrator, known as administrafmendente lite.

2. Grant to the Administrator-General

The Administrator-General is a corporation solehvgerpetual seal and his office
IS one created by statute. See for example, the idigimator-General Law of
Lagos State, Western Nigeria, Cap. 2; for LagoseStaap. 4 and also Cap. For
Eastern Nigeria.

The Administrator-General can act as executor oniadtrator of an estate and
can use and be used in its corporate name. He m&y lge named as a sole
executor in a will.

In applying for the letters of administration oioping a will, the Administrator-
General has to follow the same procedure to bevi@t by an individual but he is
no required to enter into a bond as an individualiie.

You have to note that for reasons best known tedltmncerned, it is possible for
those who have been granted probate or letterslmirgstration to transfer the
estate covered by such grant to the Administratemegal with the prior consent
of the Administrator-General.

In certain situations, it is possible also for #eministrator-General to apply to

the court as may be prescribed by law, to be gdameobate or letter of

administration where he has knowledge that aneesatnrepresented. The court
can grant such application if satisfied that sustiate is indeed unrepresented.

3. Administration Bonds and Sureties
An administrator in most cases are required torente a bond in a stated sum

(this may be up to two times the gross amount ef dbtate) before letters of
administration could be granted. Sureties are reduto guarantee that the
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administrator on the grant of the letters of adstmtion will collect the same,
enter and administer the estate of the deceasadrpersonal.

4. Liability of Sureties

As stated above, the sureties guarantee the adratios of the estate and they
must endeavour that the administrator perform btged by duly administering the
estate. An administrator is primarily liable foryabreach committed against the
estate but the sureties may be liable for impragdministration of the estate
where such loss cannot be made good by the adraiist The sureties may
however apply to court to be relieved of liabilijmder the bond by way of an
indemnity where the administrator is likely or s the process of committing a
breach a breach against the estate. BeeAnderson-Berry1928) Ch, 290. See
alsoChief Registrar v. Somef(ih93J 13 N.L.R. 89.

5. Revocation

After probate or letters of administration has beganted, an application for
revocation of the same may be made to the ProbegestRar on various grounds.
Seeljeni v. ljeni[1967 9 CCHCJ 2175. Such grounds may include a mistaken
grant in respect of the estate of someone stillealthe disappearance of the
original grantees, where the grantees are incatadit where the grant was
obtained by fraud or the grantees lacked sufficietgirest in respect of the estate
over which it was granted. S&phraim v. Asuqufl923 4 N.L.R. 98.

A grant will however not be revoked merely becaais&xecutor has not complied
with an order of court for account. Skethe Estate of CopEl954 1 All E.R.
698.

An application for revocation is required to be madglithin six months of the
grant, although the time may be extended on grguodnds.

6. Resealing

Resealing is done where a grant which has beerdeaiginally in one State of
Nigeria or outside the country is sealed again \theh seal of a court of another
State, with the purpose of making the grant eféectwithin the jurisdiction where

it has been resealed. This is usually done whexedédteased has estate located
outside the State which originally issued the gr&®e Section 75 of the High

109



Court of Lagos State (Civil Procedure) Law and esponding provisions in other
High Courts Rules in Nigeria.

SELF ASSESSMENT EXERCISE (SAE) 1

In order of priority, mention those entitled to &pgor a grant of letters of
administration and in the absence of all thosetledtito apply what becomes of
the estate?

4.0 CONCLUSION

Administration of estates of deceased persondasta government both from the
practical aspects of the protecting the intere$tesfeficiaries and seeing to the due
administration of that estate. This is what infodribe requirement for sureties,
apart from ensuring that ineligible people or peoplthout sufficient interests do
not apply for a grant. You should able to apply khewledge gained in this unit
to practical life situations.

50 SUMMARY

In this Unit, you have learnt about the essentralslved in the administration of

estates. Importantly, you have learnt about thentgod probate and letters of
administration, the class and priority of peoplditesd to a grant, duties and

liabilities of executors and administrators. Youtler learnt that a grant of

probate and letters of administration gives thall@pwers to deal with the estate
of the deceased and that these could be revokegdoaimds of a mistaken grant in
respect of the estate of someone still alive andrsoYou were exposed to the
office of the Administrator-General and resealing.

6.0 TUTOR-MARKED ASSIGNMENT (TMA)

1. State the requirements for a grant of letteradrhinistration and the grounds
upon which the same could be revoked.

2. After the death of Jalingo, since no will wasrid to have been left behind by
him, his wife — Anyigba, who did not have any chHibd Jalingo applied for a grant
of letters of administration in respect of her harsilis estate. After the grant of the
letters of administration in Anyigba’s favoulalingo’s mother — Mummy J filed a
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action in court seeking a revocation of the lettefsadministration granted to
Anyigba, contending that according to their natotestom, a wife who did not
have any child for the husband cannot have a sagsipect of the late husband’s
estate and that she is the person entitled todtatecor her son since she was the
one that brought him up. It was later discovereat thalingo in fact left a will
where he named his father — Daddy J and mother, ifjudas the only executors
of his will. Identify the legal issues involved aadvise the parties.
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