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1.0 INTRODUCTION

Judicial separation is one of the matrimonial felier remedies provided for under Section 39 —#6 o
the Matrimonial Causes Act. This Unit focuses ba tmeaning of judicial separation and how it
operates as a matrimonial relief to parties tatugdry marriage only.

2.0 OBJECTIVES

The objective of this Unit is to learn:
a) The meaning of judicial separation

b) The grounds for judicial separation
c) The effect of the decree of separation on partiese marriage
3.0 MAIN CONTENTS

3.1  Judicial Separation (Meaning)



Judicial separation means the physical separatbrden the husband and wife of statutory marriage
as ordered by a court of competent jurisdictiorhe Beparation of the parties is legally approved by
means of a decree issued by the High Court of t&.Steor the periods that the decree is in fattoe,
parties are permitted to live apart under sepawaits without being in desertion that would ordityar

be a good reason for the injured party to seelorde:

The Provisions which regulate the application gwgnt and effect of a decree of judicial separadien
contained in sections 39-46 of the MCA.

Under S. 2(2) (d) of the MCA, only the High Count évery state in Nigeria has the jurisdiction
entertain proceedings and grant decrees of judseiphration. Again, the court can only exercise th
jurisdiction in respect of parties that are doneidiin any state in Nigeria. According to S. 2 {B)s
immaterial that the state in which the party isidest is different from the state in which the
application is heard and determined.

3.1  Grounds of Judicial Separation

A petition of a decree of judicial separation ma&ytdased on one or more of the facts and mattats th
form the basis for a petition for dissolution of mi@ge under sections 15 (2) and 16 (1) of the MCA.
This means that the facts or grounds on which gigrefor judicial separation may be based are the
same as those upon which a petition of divorce bealgased. Similarly, the supplementary provisions
to the said sections 15(2) and 16 (1) in respedtiwdrce petitions contained in sections 18-24 and
sections 26-32 are also applicable to petitionguidicial separation by virtue of S. 40 of the MCA.
Other major similarities between a petition foriial separation and divorce are:

1) The rule against the institution of proceedingsdmsolution of marriage within two years of
the date of marriage except with the leave of caist applies to a petition for a decree of
judicial separation.

2) The bars and defenses to a petition for dissolubtfomarriage also apply with equal force to
any petition for judicial separation.

Self Assessment Exercise: The Court can refuseghkcation for judicial separation? Discuss.

3.1 Effect of a Decree of Judicial Separation

The effects of a decree of judicial separation @uttined in sections 41 — 44 of the MCA. They
include the following:

)] During the pendency of the decree, the petitioseexempted from living or cohabiting
with the other party to the marriage {S. 41}

i) Either party may bring proceedings in tort or cantragainst the other party {S. 42(1)}

iii) If any of the party dies during this period, thevsting party can inherit the property of the
deceased as a spouse {S. 42(2)}

Iv) If a husband against whom an order to pay maintmada his wife fails to pay, the
maintenance, he is liable to pay for all necessasigoplied to his wife by third parties
during this period of judicial separation {S. 42(2)
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V) During or after this period, any of the partiefrée to petition for a decree of divorce based
on the same or substantially the same facts as tbaswhich the decree of judicial
separation was made {S. 44(1) &(2)}. The Court niagn rely on the decree of judicial
separation as proof of the facts constituting tfeeigd on which it was made, and grant the
decree of divorce; provided that the petitionervtes evidence in court in support of the
petition for divorce. {S. 44(3)}

Vi) A decree of judicial separation does not prevest ghrties to the marriage from jointly
exercising any joint powers given to them beforghparation {S. 43}

Self Assessment Exercise 2: List the effects ofcialdSeparation

3.1 Discharge of the Decree of Judicial Separation

Section 45 of the Matrimonial Causes Acts Stateghére after the making of a decree of judicial
separation the parties voluntarily resume cohabitatither party may apply for an order dischaggin
the decree and the court shall, if both partiesennto the order, or if the court is otherwisestad
that the parties have voluntarily resumed cohabitatmake an order discharging the decree
accordingly”

4.0 SUMMARY

In this Unit we have learnt about:
a) The meaning of judicial separation

b) The grounds for judicial separation

c) The effect of the decree of separation on partigh¢ marriage

5.0 CONCLUSION

In this unit we have discussed the issue of jutis@paration and the circumstances which the courts
have to take into consideration in granting deciesidicial separation. Note however, that a High
Court judge presiding over proceedings for judisigbaration or divorce is obliged under sectiomfl1
the MCA not to lose sight of the jurisprudence eéging a marriage intact if possible. A presidin
judge who notices any disposition towards recoadn exhibited by either the parties or one efth

or their lawyers must encourage such reconciliagitiner personally in his chambers, or through his
nomination of trained marriage conciliation expemsl the like.

6.0 TUTOR MARKED ASSIGNMENT
7.0 REFERENCES/FURTHER READINGS
1. Aderibige, R. Family Law in Nigeria (Lagos: Codd3ublishers, 2004) Pages

2. Adesanya, S. a. Laws of Martimonial Causes (Ibatteadan University Press, 1973) Pages



3. Nwogugu, E. I. Family Law in Nigeria (Revised edit) Ibadan: Heinmann Educatinal Books,
1990) Pages 225 — 226
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1.0 INTRODUCTION



Restitution of Conjugal rights and jactitiation wfarriage are two separate matrimonial reliefs that
parties to a statutory marriage may seek. Bothraeted together in this unit because of the sfze
their contents. They are however not to be comnfuae two parts of a matrimonial suit. They both
have different rights. While restitution of conglgights implies a desire to resume normal marital
relationship, jactitation of marriage on the contrianplies a cessation of a phony marriage.

2.0

OBJECTIVE

The objective of this Unit is to learn:

3.1

1)

2)

3)

4)

a) The meaning of conjugal rights and restitution afjagal rights.

b) Mode of presentation of a petition for the resittntof conjugal rights.

c) The Ground of Restitution of Conjugal Rights

d) The Obligations of Petitions after the order of&ation of conjugal Rights
e) The meaning and explanation of Jactitation of ragei

f) The procedure of Reconciliation in marriage

Restitution of Conjugal Rights

Restitution of Conjugal rights is a matrimonielief available to a party to a statutory marriage
whose spouse has either refused to co-habit witliherr or has refused to render conjugal
rights to the petitioner. The relief is provident tinder sections 47 -51 of the MCA.

Conjugal rights are the totality of rights trmthusband and wife enjoy from each other by
virtue of marriage. They include such rights asatmtation, sexual intercourse, home keeping,
maintenance, protection, comfort, love and affecttc. These rights must be rendered by
both parties to each other unless there is a gemgbn to withhold the rights.

when a party to a marriage without just caudases to cohabit with the other or render
conjugal rights to the other party, the aggrievadypmay file a petition for the restitution of
conjugal rights under section 47 of the MCA. Tiakef, is appropriate where cohabitation has
ceased and one party is anxious to resume nornmaiechdife. Even where the parties have
never cohabited since marriage, a party can gtitipn for the relief.

The order for the restitution of conjugal rights only be made by the court upon proof that:-
a. the petitioner sincerely desires mutual corjuights between him and the respondent. (S.
49 (a)

b. The respondent had failed to honour writteruest) from the petitioner before the institution
of the proceedings or if no such request was mide there are special circumstances which
justify the making of the decree notwithstandingttbuch a request was not made. (S. 49(b)).
Such a special circumstances would arise wherexXample instead of writing, the petitioner
went physically to plead with the respondent taimeto him or sent a delegation of respected
persons to plead for him. In the unreported cds&yankojo V. Ayankojothe court held that

if the Petitioner had directed his efforts at regbation to the Respondent rather than her
father, it would have amounted to the special eistances envisaged under section 49 (b) of
the MCA.



5) it should be noted that the request must haea Ineade in good faith by the petitioner to the
respondent with donafidedesire to resume cohabitation, and not as a m@assme other
ends. The burden of proving that he is sincefgsirequest lies on the petitioner. In the case
of Ogunmodede v. Ogunmodeithe court found that there was no sincerity in fleétioner’s
request for resumption of cohabitation and congoritontained in her letter to the respondent,
written a day after her earlier petition for diverwas dismissed.

6) Note also that proceedings for decrees of wgtit of conjugal rights are rare in Nigeria
because of her socio-cultural background. Howether few cases that have been decided in
court indicate that in appropriate situations, dieeree of restitution of conjugal rights may be
granted to deserving petitioners.

Self Assessment Exercise 1:

Sincerity of purpose on the part of the Petitiomeist be seen before a court can make an order of
restitution of conjugal rights. Discuss with desmdcases.

3.2 Ground for Restitution of Conjugal Rights

By section 47 of the MCA petition by a party to ammge for a decree of restitution of conjugahtgy
may be based on the ground that the parties tm#raage, whether or not they have at any time afte
the marriage cohabited, are not at the time op#igion, and that, without just cause or excuse, t

party against whom the decree is sought refuseoabit with, and render conjugal rights to the
petitioner. The petition cannot be granted itibased on the ground that the parties are cohgltit

are not having sexual intercourse due to the refgufs refusal to do so. This because, upon a
petition for restitution of conjugal rights, thewrd can enforce cohabitation but cannot enforceialex
intercourse. The reason for the relief in thetfpkce is that the aim of the decree is to restore
cohabitation, and not to supervise sexual intesmbetween the parties.

Self Assessment Exercise |l
Discuss the underlying principles for the granaoforder of restitution of conjugal rights.

3.3 Mode of Petition for Restitution of ConjugalgRits

A petition for a decree of restitution of conjugglhts shall be in accordance with form 7 in thstfi
schedule to the Matrimonial Causes Rules 1983 ByPttovisions of Order V, rule 25 of the said rules
the petition should state the following:

a. The date on which the petitioner and the Responidshtohabitated and the circumstances in
which cohabitation between them ceased or lasedeas the case may be.

b. The date on which, and the manner in which thetevwritequest for cohabitation was made to
the respondent in accordance with section 49 (heMCA or if no such written request was
made, particulars of the special circumstances dahatalleged to justify the making of the
decree notwithstanding that such a written requwastnot made.

c. That the respondent still refuses at the datelloidithe petition, to cohabit with, and render
conjugal rights to the petitioner; and

d. That the petitioner sincerely desires conjugal tégio be rendered by the respondent and is
willing to render conjugal rights to the respondent
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3.4  Obligations of Petitioner after a Restitutiordér

A petitioner in whose favour a decree restitutidrcanjugal rights is made has certain obligatiams t
fulfill in order to give effect to a decree. Secti50 of the MCA requires a successful petitioifat (s

the husband)to give notice of a home and the addriesuch home to which the respondent wife is to
return. If a home is not immediately availables fPetitioner must provide one within a reasonable
time, and also give an address through which hdbeatcommunicated to the wife. On the contrary, a
Petitioner wife is only required to give the resgent husband a notice specifying a postal address
through which her husband can communicate with her.

By the provision of Section 51 of the MCA a parthiowefuses to comply with a decree of restitution
of conjugal rights may, in the absence of a jusisezor excuse, be guilty of desertion, since tloeede
cannot be enforced by the process of attachment.

3.5 Jactation of Marriage

1. Jactation of marriage is a legal means of corrgctaise representations of a non-existent
marriage between the petitioner and the responddntis the means through which the
reputation of the Petitioner who is falsely allegeg the respondent to be married to the
respondent is protected.

2. Section 52 of the MCA provides as follows:

A petition under this Act for a decree of jactitatiof marriage may be based on the ground that
the respondent has falsely boasted and persistagigrted that a marriage has taken place
between the respondent and the petitioner; butnt&ing of the decree shall be in the
discretion of the court, notwithstanding anythimg@ined in this Act.

3. The object of the above provision is to enable tipeer to obtain a decree which takes the
form of an injunction restraining another person tbé opposite sex from claiming or
maliciously boasting that he or she is lawfully mea to the petitioner, when such a marriage
never took place. The decree operates to putasgondent to perpetual silence thereafter.
Therefore, where a person falsely boasts and pemfis asserts a marriage to another without
his or her consent it would constitute a groundefgetition for jactitation of marriage.

(Jactitationis matrimonii causa) Thus, a party who claims to have been misreptedecan
petition for a decree of jactitation of marriagé&such a party must not have encouraged,
authorized or acquiesced to such boastings andtiasskefore he can be entitled to this relief.
The was the decision of the English Court of Appedhe case oThompson v Rourke (1893)
Prob 70] where Bowen, L. J. described the importeattures of jactitation of marriage in the
following terms:



“A suit for jactitation is a rare proceeding and astated by Lord Stowell in Lord
Hawke v Corris(1), is in the nature of criminaltsult has something in common with
proceedings for defamation. A restraining ordesuch a suit is naxdebito justituae
The court has a judicial discretion, and it imposeshe complainant the condition that
he must come with clean hands. It is of great equnences to the public that this
condition should be enforced, otherwise parties htniglay fast and loose with
matrimonial reputation. If the petitioner choosedrop a character in which she has
held herself out to the world, she cannot call uplom court to interfere by way of
assisting her to do so”.

4. The above passage states the fundamental requirémarsuit for jactation of marriage to be
that the petitioner must come to court with cleamds. In the Nigerian case Afeni v.
Owolabi (1980) 2Q. L. R. N 241, Agbaje — Williams C.J., mped that what Bowen L. J.
meant by the statement about a petitioner not cgrtoncourt with clean hands occurs for
instance when the petitioner had at a former pergmdjuiesced in the representation of the
respondent that she was his wife.

6. The petition must be accordance with form 64 of Matrimonial Causes Rules, 1983.
According to the provisions of Order XXII, Rules13(& 3(2), the petition must state the
following facts:

1. The dates on which, and the time and places athathie respondent is alleged to have
boasted and asserted that a marriage had takee plkteveen the petitioner and the
respondent.

2. The particulars of the alleged boastings and aesert

3. That the petitioner is not married to the respohdamd that the petitioner has not
acquiesced in the alleged boasting and assertidiiés means that if the petitioner has
earlier authorized the representations made byréepondent and later turns around to
complain, the court may refuse the relief as herfeiscome to court (equity) with clean
hands.

Self Assessment Exercise 3:
A third party to a marriage cannot sue for a datian on the validity of a marriage. Discuss imeli
with Jactation of marriage.

3.6  Reconciliation in Matrimonial Proceedings

Matrimonial reconciliation involves the bringinggether again in love, of the parties to a marrigge
order to reach a compromise agreement relatinghédr individual differences. This process is
recognized under section 11 (1) of the MCA whicbvptes thus:

“it shall be the duty of the court in which a matanial cause has been instituted to give
consideration, from time to time, to the possipildf a reconciliation of the parties of the

marriage (unless the proceedings are of such aentitat it would not be appropriate to do so),
and if at any time it appears to the judge cornstiguthe court, either from the nature of the
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case, the evidence in the proceedings or the ddtitd those parties, or of either of them, or of
counsel, that there is a reasonable possibilityugh a reconciliation the Judge may do all or
any of the following, that is to say:

a) Adjourn the Proceedings to afford those parties@ortunity of becoming reconciled or to

enable anything to be done in accordance with eithfethe next two succeeding
Paragraphs;

b) With the consent of those parties, interview thenchambers, with or without counsel, as
the judge thinks proper, with a view to effectingeaonciliation;

c) Nominate a person with experience or training inrrrage reconciliation, or in special
circumstances some other suitable person, to endeavith the consent of the parties to
effect a reconciliation.

Following from above attitude of courts dealinglwihatrimonial causes is to try as much as possible
to effect reconciliation between spouses. Forrg@son no admission made by a spouse in a csal ca
is admissible in evidence if it was made eithemarexpress condition that evidence of it is ndbeéo
given or in circumstances from which the court rivdgr that the parties agreed that the evidende of
should not be given. Moreover, when the court ©i@apetition for divorce, it usually gives some
consideration to whether there are prospects ain@liation between the parties; the court before
which a matrimony proceeding is instituted is obtigo give consideration throughout the course of
the suit, to the possibility of reconciling the spes, unless the case does not admit of such
consideration.

Self Assessment Exercise
The duty of the court is to promote reconciliatioomatrimonial causes. Discuss with decided cases

4.0 Summary

In this unit we learnt about
a. The meaning of conjugal rights and restitution afjagal rights

b. The procedure or mode of presenting the petitiomdstitution of conjugal rights
c. The ground for a petition restitution of conjugalhts.

d. Obligations of a Petitioner in whose favour an oroferestitution of conjugal rights is
made.

e. The meaning and explanation of jactitation of neayei
f. The procedure of reconciliation in matrimonial cesis

5.0. Conclusion

The basis of granting an order of court in respédhe restitution of conjugal rights is to encagga
reconciliation in marriage. In doing this, couae careful to ensure that such an order is made in
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favour of a party who genuinely desires to resum@nal married life. On the other hand, the courts
are favourably disposed towards making ordersHeractitation of marriage in order to safeguar th
reputation of the Petitioner from the malicious $to®ys and assertions of a respondent regarding a
non-existent marriage between them; unless suétit@oper is guilty of complicity in the assertions

6.0  Tutor Marked Assignment
Itemize the ground which a court will considerdrefgranting a decree of judicial separation.
7.0. References/Further Readings
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1.0 Introduction

Parties to a statutory marriage reserve the righang time to commence proceedings in court to
redress the matrimonial causes that flow from tlaerimge. However, whenever that right is hindered
or even lost as a result of the conduct of the daming party, that right is said to be barred.

Bars operate as estoppel in matrimonial causearnction the conduct of a petitioner in relatiorthe
matrimonial misconduct complained on the part efriasspondent spouse. In a petition for divorce for
example, a petitioner who has proved to the satisfa of the court that the marriage has brokenrdow
irretrievably is entitle to a decree of divorce lsuich a decree may be refused if an absolute or a
discretionary bar applies to the case.

The bars to the granting of either a decree ofcjatiseparation or a decree of divorce are sixreeth
absolute bars and three discretionary bars. Awlatesbar is binding on the court, once the facts
which constitute the bar are proved. The judgetrdisniss the petition. But a discretionary bar
leaves room for the court to exercise a discrettbrther or not to dismiss the case based on the fac
of the alleged mis-conduct on the part of the joetér.

The absolute bars are condonation, connivance aftidsion. The discretionary bars are the
petitioner’s adultery, desertion and conduct conuut¢o the commission of the matrimonial offence.
These bars are discussed below.

2.0 Objective

The objective of this unit is to help the studentdarn the defences that are open to a respoffolent
either a petition to judicial separation or a petit for divorce.

3.0 Main Content
3.1  The Bars or Defences to Petitions for Divaycdudicial Separation.

In petitions for judicial separation or divorcepatitioner who successfully proves any or somehef t
facts listed under sections 15(2)(a) —(h) and 16fl)he MCA is ordinarily entitled to the decree
sought.
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However, the court may refuse to order the deavegls based on the defence that the respondent puts
forward, which defence may amount to an absolugisaretionary bar, depending on the facts alleged
and proved by the respondent against the petitioner

3.1.1 Absolute Bars

The absolute bars are as follows:
a). Condonation

Under section 26 of the MCA, no decree of dissoluti marriage can be made where the petitioner
had condoned the misconduct of the respondent wharh he relies in his petition.
Condonation is a situation where one spouse, \ighfull knowledge of the matrimonial misconduct
committed by the other souse, reinstates the oiffigngipouse to his or her former marital position,
with the intention of forgiving or remitting the sgonduct, on the condition that the spouse whose
misconduct is so condoned does not thereafter coamygifurther matrimonial offence. In the English
case ofinglis v Inglisthe court defined condonation in the followingher
“Condonation is the reinstatement of a spouse vasdommitted a matrimonial offence to his
or her former matrimonial position in knowledgeatifthe material facts of the offence with the
intention of remitting it, that is, to say with thetention of not enforcing the rights which
accrues to the wronged spouse in consequence offéree”.

In the Nigerian case @lutayo v Olutaydhe court stated:

“Condonation of matrimonial offenses means the dawhl forgiveness of all such offenses as
are known to or believed by the offended spousassto rescue as between the spouses the
statusquo ante As the forgiveness is conditional and not ail@gess in the true sense of the
word, the real import of condonation is a condisibwaiver of the right of the spouse to take
matrimonial proceedings. Whether or not there Iwsn condonation is a question of fact.
Unless it appears to the contrary, the conditiohjesu to which the offending spouse is
forgiven is that no further matrimonial offense ltbacur”.

From the abovelictumit can be said that condonation is a conditionagif’eness. It is subject to the
condition that the spouse responsible for the midaot constituting the basis of the petition should
not commit a further matrimonial misconduct of tseme or other kind; otherwise, the subsequent
misconduct will revive the condoned offence. Hiarrison — Obafemi v Harrison —Obafenthe
husband committed adultery with the co-responddnthwvresulted in the birth of a child. The wife
however condoned the adultery and continued totlgether with the husband. Subsequently, the
husband deserted the matrimonial home and tooksidance with the co-respondent. He later filed a
petition for divorce, and the wife also cross petied for divorce relying on the earlier adultetyg
cruelty and desertion. The court held that althotinghdesertion had not lasted the statutory pexi@&i
years it had revived the earlier condoned adultery.

The rationale for making condonation an absolute ibahat it would generally be inequitable to
permit a spouse who has forgiven an offence to agk lon the decision. There are three principal
ingredients of condonation:

i Knowledge
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Ii. Forgiveness by the wronged spouse
iii. Reinstatement of the respondent
I. Knowledge

There cannot be condonation without knowledge @& thatrimonial offence or misconduct

committed. The wronged spouse must have knowlefigdl the material facts of the offence or

misconduct, since he or she cannot condone what slee does not know. Partial knowledge will
not suffice. Whether or not a spouse has knowledgbe misconduct is a question of fact to be
established by evidence. The knowledge envisagezlthay be actual or constructive.

ii. Forgiveness

This is an essential element of condonation. Tharst be an intention on the part of the wronged
spouse to forgive the other spouwse(nus remittendi). Note that the subsequent resumption of
cohabitation between the spouses without an irderit forgive will not be sufficient. However,
any spousal cohabitation, coupled with knowledg¢hefwrong may give rise to an inference of
forgiveness and reinstatement. The court helchendase oHearn v. Hearn that it found it
irresistible to infer that condonation had takeacp! considering that the couple cohabited for ten
long years after the alleged misconduct.

iil. Reinstatement

This is the process whereby the spouse guilty efntlatrimonial misconduct is reinstated to the
position of a spouse. However, reinstatement dawmeour unless reconciliation takes place
between the parties. A mere promise to forgiveheut reinstatement will not amount to
condonation. In the case Béarn v. Fern H who had been abroad on military service reckve
letter form W stating that she had committed adulgand that she was expecting a baby as a result
of it. He replied stating that he had forgiven had he would always love her and treat the child
as his own. W continued to the knowledge of H tawda pre-natal allowance as well as a
separation allowance. H later changed his minohpptd these allowances and on returning to
England, H did not resume cohabitation with W boatnmenced divorce proceedings. It was held
by the Court of Appeal that since H had not reitesta/V, there had been no condonation of her
adultery.
Whether or not there is reinstatement is a quesifofact to be proved. For condonation to be
established, there must have been a genuine rdiatioal. In discussing reconciliation, Lord
Denning inMackrel v. Mackrektated as follows:
“Reconciliation does not take place unless and omitual trust and confidence are restored. It
is not to be expected that the parties can evaptare the mutual devotion which existed when
they were first married but their relationship mbstrestored by mutual consent, to a settled
rhyme in which past offences, if not forgiven, eddt no longer....... embitter their lives”.

Connivance

This is also provided for under section 26 of theé M Where a petitioner has consented, encouraged,
or willfully contributed to the commission of theatnmonial misconduct on which a petition for
divorce or judicial separation is based, he willrbised the decree on the ground that he conrtred
the misconduct complained of.
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Connivance implies that one party has acquiescemhugaged or given permission either expressly or
impliedly to the commission of the matrimonial masduct complained of. Connivance also involves
anticipatory consent or acquiescence given to toeiroence of the facts relied upon by the petitione
or the continuance of such events if they wereadlyetaking place at the time he knew of them.
Connivance operates on the principlevofenti non fit injuria. To constitute a bar, the petitioner must
be shown to have had a corrupt intention in noty orreating the right environment for the
respondent’s misconduct to occur but that he ewmded it to occur.

Connivance may be express or passive.

Express Connivance

This is an express authority or consent given leypétitioner to the alleged misconduct. Qbiagwu

v. Obiagwu,the parties were married in 1942. By 1944, thatienship of the parties began to grow

cold because of the childlessness of the petitionker 1954 the wife/petitioner consented to the
respondent/husband cohabiting with another womarthen matrimonial home for the purpose of

bearing children for the respondent. As a restithe respondent’s adultery with the woman, four
children were born. In 1960, the wife now petigdrfor divorce on the ground that the petitionet ha

committed adultery. The court refused to graneereke of divorce on the ground that the petitioner
connived at the respondent’s adultery.

Passive connivance

This occurs where a spouse stands by and permitsitedmonial offence to take place, with the
intention that the misconduct will be committedhus the willful abstention from taking positive [ste

to prevent a potentially adulterous relationshipldaeonstitute (passive) connivance.

For there to be connivance, consent must have fseety and intentionally given. In the case of
Kings v. Evansit was held that there was no connivance whenesband gave consent because he
was terrified by the co- respondent and had redeantd resisted the adultery as far as he could.

Again, connvinance can be spent if there is withataof consent. In otherwords, if a petitioner
initially connived at the respondent’s misconducit Bater objects to the continuance of the
misconduct, and does everything he can to repairddmage caused by his earlier connivance, he
cannot be said to have connived at any subsequetbrdinuing misconduct, the root of which is
traceable to the earlier misconduct at which thitipeer connived. This was the position of the
English House of Lords in the case@bdfrey v. Godfreyhere the court held that in order to show
that connivance had spent itself the petitioner tbashow that there was no connection between the
connivance alleged by the respondent and the rdspt's misconduct upon which the petitioner’s
action is based.

(o} Collusion

Section 27 of the MCA provides that a decree ofdligion of marriage shall not be made if the
petitioner, in the bringing or prosecuting of matonial proceedings has been guilty of collusiorhwit
intent to cause a perversion of justice.

Collusion implies an agreement, or acting in conteprocure the initiation or prosecution of atsui
for divorce with intent to cause a perversion dftige. Collusion has also been defined as “an
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agreement or bargain between the spouses or tgeitsa or between the petitioner and the co-
respondent as to procuring the initiation or condoic the divorce proceedings”. To constitute
collusion therefore, there must be two elementre@agent and improper motive or purpose to pervert
the course of justice.

There must be agreement between the petitionertl@drespondent to commit the misconduct
complained of: there cannot be Collusion withogteement. Mere coincidence of action is not
sufficient. If one party has the intention and t¢iteer does not, there is to agreement. There baiat
consensus ad idefmeeting of minds).

Collusion will arise if the agreement is betweea garties agents, based on the magimfacti per
alium faci per se(He who does an act through another, does it hfinstlere for example, a party is
paid to initiate divorce proceedings, or a partieag to commit a matrimonial misconduct, collug®n
established. Note however, that a bona fide ageaemelating to maintenance costs, damages or
custody may not necessarily be collusive. In tiefOgunleye v Ogunley¢he court found nothing
collusive in the agreement reached out of cousfmuses, whereby the husband would pay a monthly
allowance of three pounds to the wife for the nmemance of the only child of the marriage.

A further requirement to establish collusion isttli@e agreement by the spouses must also have an
underlying corrupt intention or motive to causeeavprsion of justice. The importance of the element
was explained by Scarman J. in the cad€adile v Noble (No. Zhus:

“ A collusion bargain is one with a corrupt inteah. It is an agreement under which a party to the
suit for valuable consideration has agreed eith@riristitute it or to conduct it in a certain wayrfo
example, the reluctant petitioner induced by tHerodf some benefit to take proceedings against an
eager respondent, or —closer to this case-a coardpnt induced by a promise of some benefit not to
defend a charge of adultery, or stronger stillprovide evidence or to bear witness at the trighiagt

the respondent. If , upon a fair consideration bé tcircumstances, the parties intend by their
agreement to match institution of suit or any aspédts conduct with the provision of some bertefit
the party instituting or in that aspect, conductitig suit, there is, in my opinion, collusion. esg
there is this matching of forensic proceeding agawaluable consideration, there is no collusion ...
would add that to refrain from raising a defencedoop a charge while continuing with others, though
negative acts, are of course as much part of thelact of suit as positive steps taken to institute
prosecute it, and if done or agreed to be donevéduable consideration would be collusive.”

It is immaterial that the collusive agreement b#sefSomeone other than the petitioner. In
Churchward v Churchwardan agreement where W induced H to commerce dévoraceedings, even
though the amount she promised to pay was noh®bénefit of H (the petitioner) but for the chddr

of the marriage , was held collusive. Note thateorollusion is established, the petition will be
dismissed even if the parties never actually aotethe collusive agreement. However, a fresh action
could be filed, provided the parties show thatdbkusive agreement has been spent.

3.1.2 Discretionary Bars

By Section 28 of the MCA, the conndy, in its discretion, refuse to make a decree of
dissolution of marriage(or judicial separatidnyince the marriage-
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a) the petitioner has committed adultery that hasbe&n condoned by the respondent or having
been so condoned has been revived.

b) the petitioner has wilfully deserted the respondmafore the happening of the matters relied
upon by the petitioner, or, where those matterlires other matters occurring during, or
extending over, a period, before the expiratiothat period, or

c) the habits of the petitioner have, or the cond@ithe petitioner has, conduced or contributed to
the existence of the matters relied upon by thitiqetr.

From the above provision, there are three circunegts under which a discretionary bar may be

activated

)] where the petitioner has committed an uncondoneadteagl, or where having been
condoned, it is revived by another misconduct.

i) Where the petitioner had wilfully deserted the mxgent before the occurrence of the facts
relied upon in the petition.

iii) Where the conduct of the petitioner has contributethe occurrence or existence of the
matters relied upon in the petition.

Petitioner’s adultery

Where the petitioner has committed an uncondonedteayl or where the adultery having been
condoned is revived by another matrimonial miscahduwill be a discretionary bar to a petitiorhd
petitioner will file a discretionary statement anithg the details of the adultery. This is irredpez of

the ground upon which the petition is based. Tlserdiionary statement is a written confessionary
statement made to the court by the petitioner dmstor her adultery and asking specially for thart

to exercise its discretion in his favour.

Petitioner's desertion.

Where the petitioner had willfully deserted thep@sdent before the occurrence of the facts relied
upon in the petition, the court has a discretiorefase a decree of divorce or judicial separaitiomis

or her favour. The desertion must be wilful. Theref if the petitioner has good reason for desgrtin
the respondent, his or her conduct will not constia discretionary bar. Section 28(b) of the Aml
not state a specific period of the desertion emédato constitute a bar to a petition. Therefore,
desertion for a period less than the one year redun Section 15(2) (d) of the Act may constitate
bar.

Conduct conducing:

Section 28(c) of the Matrimonial Causes Aavides that if the habits of the petitioner havethe
conduct of the petitioner has, conduced or contedbto the existence of the matters relied upothby
petitioner, the court may, in its discretion, refu® make a decree of dissolution of marriage. To
constitute a bar to the grant of a decree of devarc judicial separation, the petitioner's neglect
misconduct or habits must have contributed to thatrimonial misconduct of the respondent
complained of.

There must be a casual connection betweenh#i®t or conduct complained of and the
matrimonial misconduct like desertion or adulteoy, which the petition is based. For instance, a
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woman who deserts her husband without his consesitaly with her parents cannot complain of the
husband’s adultery since she has exposed him toigkeln the case oNegbenegbgrthe husband
without just cause forced his wife out of the nmatrhial home, and abandoned her for three years
without any maintenance. It was held in the huskzampetition for divorce based on the wife’s
adultery, that it was the husband’s wilful neglantl misconduct which (conduced) (led) to the wife’s
adultery. The petition was dismissed.

Exercise of court’s discretion

Where a discretionary bar exists, the court has@etion whether to grant the petition or not. Biwg
Matrimonial Causes Act and the Matrimonial Causete® are silent on the factors to be taken into
consideration by the court in exercising its disore But it is an established principle that such
discretion must be exercised judiciously. In thesecaf Enekebe v Enekeb¢he Supreme Court
considered and adopted the principles which gowen exercise of the court's discretion as
summarized by the House of LordsBhunt v Blunt.

These are:
1. the position and interest of any children of thernmage, who in the long run will

probably suffer most from the collapse of the naaye;

2. the interest of the party with whom the petitiohas been guilty of misconduct (e.g

adultery) with special regard to prospect of tifigiure marriage;

whether the spouses are likely to reconcile;

4. the interest of the petitioner and particularly thierest of the petitioner that he should
be able to remarry and live respectably; and

5. the interest of the public at large to be judgednigintaining a balance between the
doctrine of sanctity of marriage and the socialsideration which renders it foolish to
insist on maintaining a marriage which has brokewrdirretrievably.

w

The appellate court will not interfere with the eise of the discretion by the trial court exceptas
made arbitrarily and erroneously.

6.0 Tutor Marked Assignment

Suggested Further Readings / Referees
Books

1. Aderibigbe, R., Family Law in Nigeria
(Lagos: Codes. Publishers, 2004) pages
2. Adesanya, S. A., Laws of Matrimonial Causes
(Ibadan: Ibadan University Press, 1973) pages
3. Nwogugu,E. I., Family Law in Nigeria (Revised edit)
(Ibadan: Heinman Educational Books, 1990) pages2D2i6
4. Onokah, M. C., Family Law
(Ibadan: Spectrum Books Ltd., 2003) pages 223-230
5. Sagay, I., Nigerian Family Law [Principles, Casgsitutes & Commentaries]
(Ikeja: Malthouse Press Ltd. , 1999) pages 388-456
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6. Tijani, N., Matrimonial Causes in Nigeria: Law aRdactice
(Lagos: Renaissance Law Publishers Ltd, 2007) ga@=%90

Statute

1. Matrimonial Causes Act Cap. M7 Laws of the Federatf Nigeria, 2004
Sections 26-28
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MODULE TWO

UnitI:  Nullity and Rectification of Customary Law Marriage:

1.0
2.0
3.0

4.0
5.0
6.0
7.0

1.0

2.0

Introduction

Objective

Main Content

3.1  Nullity and Rectification of Customary Law Marriage
3.2 Grounds on which a Customary Law Marriage is Void
3.3  Grounds on which a Customary Law Marriage iglslble
Conclusion

Summary

Tutor Marked Assignment

Suggested Further Readings/ References

Introduction

Nullity of marriage refers to the official canceian of a marriage contracted by parties who
either did not possess the requisite capacity tayrma who failed to comply with the basic
requirements for the celebration of the marriageah refer to the annulment or voiding by
mere pronouncement of a purported marriage thaivislid by reason of parties not having
acquired the status of husband and wife from thrg beginning (i.e. voidab inito), due to a
lack of capacity on their part to do so. It caroalsfer to a cancellation of a valid marriage by
reason of either initial or supervening defects tadl for a cancellation of the marriage.

By virtue of the pluralism of the Nigerian legaksym, two forms of marriage exist side
by side: marriage under the customary law (i.ehl@hnic customary law and Islamic law) on
one hand, and marriage celebrated in accordantethatMarriage Act, cap M6 LFN, 2004 on
the other. Under both forms of marriage, certaergujuisites are laid down for the celebration
of a valid marriage. Where these pre-requisiteseguirements are not complied with, the
marriage affected may be void or voidable dependimg¢he nature of the defects inherent in the

contract of marriage or its celebration.

Objective
The main objective of the unit is for studentsdarh about legally-invalid, defective or inchoate

marriages and the attitude of Nigerian courts thauarriages; especially in working to rectify
the defects therein with a view to either preseémeemarriage or to annul it where necessary.
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3.0

3.1

3.2

Main Content

Marriage is globally recognized as a social institu dating back to creation. Matrimony is
revered as a sacred and solemn contract betweemnwaore consenting adults of same or
different sexes. And in every society, marriagescnducted under a set of rules and standards
recognized by such societies as conferring on tmigs to it, a special status that attract
reciprocal rights and obligations. Thus, underdxi@n customary law for example, the fact of
being a married person cannot be implied by meralect or representation. There must be
some ceremony, indicative of the fact that a mgeriaas been contracted. In recognition of this
fact, Ward made the following observation:

Why does the average native rarely fail to carry thie prevailing ceremony
when taking a bride? It would seem that in the egkshe people there, it
constitutes an essential part of the wedding. Respéak of a woman acquired
without the customary marriage ceremonies as aeflpwa concubine in other
words. (Supply the full reference in brackets here)

This observation, which is true of the Yoruba cuostoertainly represents the general attitude of
various communities in Nigeria. There are seveeaémonies that can affect the validity of a

marriage under the customary law or under the MgeriAct.

The legal effects of the non-observance of suchnienies, or the failure on the part of
the parties to carry out one or more of the custgmeguirements for the celebration of a valid
customary law marriage is the focus of this unis. @dan be seen shortly failure to satisfy the
essential or formal requirements of contractingadidvmarriage under customary law may

render the marriage void or voidable.

Nullity and Rectification of Customary Law Marriage
Like nullity of marriage under the Act (dealt with later units), a customary law marriage may
be void or voidable. Thus, the marriage may be Bewhuor invalidated in any of the

circumstances discussed in the following sub heads.

Grounds on which a Customary Law Marriage is Void
The following are the grounds on which a custoniawy marriage may be declared void.

(i) Lack of Consent
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The consent of the parents of the bride is a cosgpylrequirement in customary law
marriage because, without them, the “bride pric&ich is the major incident of customary
law marriage cannot be lawfully paid. Though th&lés mother’'s consent is strictly not
necessary (as was held in the cas®bési v. Obasi [1979]1 SLR 5p8&he father of the
bride must consent to the marriage; otherwise tlheriage is voidab initio. Where the
biological parents are dead, Pension in Loco paresuch as the uncle or other family

members should give no decency consent.

(i) Blood and Marital Relationship
Under customary law, persons who are related teeréaio degree by either blood or
marriage cannot marry themselves. Such a marrgagetionly void, but also constitutes an

abomination in some communities, and necessitaeperformance of some sacrifices of
expiation.

(iif) Failure to Pay Bride Price
The “Bride Price” which is sometimes used intergfeably with “dowry” is an essential
element in customary law marriage. Failure of th@ogh's family to pay the bride price to
the family of the bride renders the marriage puratly celebrated, voidb initio, unless
such payment is waived by the bride’s family.

(iv) Marriage between Nigerian and Non-Nigerian
Only Nigerians are subject to Nigerian customany. |dherefore, any customary law
marriage celebrated between a Nigerian and a ngefldn is automatically void. This was
the decisions of the court in the cased-ohseca v Passman [1958] WRNLR 4hd the
case ofSavage v Macfojl 909] Renner’'s GCR 504

(v) Breach of Islamic Customary Law
A purported Marriage celebrated under the Malikh@u of Islamic Law will be void in
these circumstances:-
(a) Where the pride-prices&@duqua is not paid.
(b) Where the parties to the marriage are related relteblood, marriage or customary
adoption i.e. fosterage.
(c) Short — term or periodic marriageltah)

(d) Marriage on hire basisdMuwakkaj
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(vi) Incomplete or Inchoate Marriage

A customary law marriage is said to be inchoatere/lal necessary formal requirements or
elements of the marriage are not completely satlsfror example a marriage may not be
complete where the bride is not “led home” to hesbdand’s family after payment of the

bride price or after the marriage ceremony. In sdfigerian communities, such a marriage
is void but rectifiable by the subsequent “leadmogne” of the bride. This in essence, means
that payment of bride price alone or the perforneant a marriage ceremony does not
confer on the parties the status of husband anel wisuch communities, unless and until

the bride has been formally led home to co-haktt wer husband.

In the case oRe-intended marriage of Beckley and Abiodun (194Bj NLR 59
Beckley, while in Lagos, agreed to marry Miss Aladater, he went to Jos and from there
he authorized his father to carry out the Yorubeem®ny of danai.e. payment of bride
price for her on his behalf. Miss Alade continuedive in Lagos with her family. Beckley
subsequently met Miss Abiodun in Jos and agreechday her under the marriage Act.
After Beckley had given notice of the intended naaye to the Registrar of Marriage in Jos,
his father entered a caveat against the proposetag®to Miss Abiodun on the ground that
his son was already married, arguing thatitt@a ceremony with Miss Alade effected a
valid marriage under Yoruba customary law. The thald that thédana ceremony without
a subsequent formal taking of the girl to the idtsh husband’s home did not amount to a
valid marriage under Yoruba customary law. The aawveas then removed by the court and
Beckley was allowed to proceed with his Act mareiaigp Miss Abiodun.

But in the case dbarah E. O. Green v. Adel SaparAdel Sapara entered a caveat to
forbid an intended marriage between Dr. O. SapadaMiss Sarah E. O. Green, because of
an alleged native (Yoruba) marriage between hesswlfDr. Sapara. Adel the caveatrix and
Dr. Sapara had lived together as husband and wifeik years even though Dr. Sapara
claimed in court that they had not been married, that the caveatrix was his mistress and
not his lawful wife. However, the caveatrix provélsht the living together had been
preceded by aidanaceremony followed by the “taking home” of Adel taffara’s house by

one Miss Johnson, who along with other women, hagotiated the marriage with Dr.
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3.3

4.0

Sapara. The court found against Dr. Sapara bet¢hadegal and essential requirements of

native marriage under Yoruba custom had been |adfil

In summary, take note that it may be possible wifyea void customary law marriage,
depending on the nature of the defect that rentesd. Where parental consent is lacking for
example, the subsequent giving of consent and &aep of, or waiving of payment of bride
price by the parents of the bride cures the defedtconfers validity on the previously defective
marriage. Again, where blood relationship betwees parties to a marriage is of a distant
nature, the defect of the prohibited degree of aogsinity may be cured by expiatory sacrifices
to sever the blood ties and confer validity ontierriage. So also is the subsequent payment of
bride price for a bride who had been co-habitinthwier “husband” in a void customary law
marriage, or the formal “leading home” of the bridleere the absence of same was the defect in

the purported marriage.

Grounds on which a Customary Law Marriage is Voidalte

The only known ground on which a customary law iage is voidable is based on the fact that
the consent of the wife, who at time of the maeiags a minor, was not obtained. As a general
rule, young girls may be married off at very tendges by their parents without their consent
being sought. By the time such young brides atfagnage of majority, they may repudiate the

marriage contract entered into on their behalfhmirtparents. In this situation the marriage is
voided on the ground of lack of consent of the &rid@n the other hand, the bride may formally
consent to the marriage and by so doing, rectitresdefect created by her original lack of

consent that previously rendered the marriage Wbeda

Conclusion

A marriage contracted under customary law may beulled for being void or voidable
depending on the nature of defects inherent thefighe cancellation or annulment of such a
marriage is usually on the ground that one or Ilpattiies to the marriage did not possess the
required capacity to marry at the time the marriages celebrated or that some or all of the
requirements for contracting a valid customary Iaarriage were not complied with by the
parties. Nevertheless except in situations wheeeptlrties are related to a certain degree, by

blood or marriage, nearly every other defect tleaders that marriage void or voidable can be
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5.0

6.0

7.0

rectified in order to confer validity on the othese invalid, defective or incomplete (inchoate)

marriage.

Summary
This unit has dealt with nullity and rectificatiaof marriage under native law and custom.

Specifically, the unit has exposed students to:

() How a customary law marriage can be annulled oceléed by reason of some defects
inherent in the marriage e.g. lack of capacity trmy or failure to comply with the legal
requirements for marriage.

(i) The grounds upon which a customary law marriageird.
(iif) The grounds upon which a customary law marriageigable.

(iv) The steps that can be taken to correct the deif@eesent in a customary law marriage, in
order to rectify the errors that render the magiagen to cancellation, thereby conferring
validity on such marriage.

Tutor Marked Assignment
1) List the essentials of a valid customary marriagdecided in Savage v. Macfoy.
2) Explain the term “inchoate marriage”

3) Failure to pay bride price invalidates a marriggemment!

Suggested Further Readings/ References
1) Aderibigbe, R., Family Law in Nigeria (Lagos: Codes. Publishers, 2004)

PAJES....ee e

2) Adesanya, S. Alaws of Matrimonial Causeglbadan: Ibadan University Press, 1973)
PAGES. .. ettt e

3) Falade, A.,Marriages, Divorces and Inheritance in Nigerid.................: llusalaiye

4) Nwogugu, E. I.Family Law in Nigeria [Revised edition] (Ibadan: Heinmann Educational
Books, 1990) pages 122 — 147.
5) Onokah, M. C.Family Law (Ibadan: Spectrum Books Ltd., 2003) pages 1872 22

6) Sagay, |.,Nigerian Family Law [Principles, Cases, Statutes & Commentaiigtkeja:
Malthouse Press Ltd., 1999) pages 134 — 387.

7) Tijani, N., Matrimonial Causes in Nigeria: Law and PracticdLagos: Renaissance Law
Publishers Ltd, 2007) pages1-2

Statutes
1) Matrimonial CausesAct Cap. M7 LFN, 2004, Sections 2, 15, 16, 17, 2163082, and 87
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Tutor Marked Assignment

References/further Readings

Introduction

The validity of every marriage contracted under Meeriage Act depends on whether or not the
laid-down formalities for the celebration of the mi@ge have been complied with, by the parties.
There are certain formalities prescribed by the rMge Act for the celebration of a valid
statutory marriage. These formalities cover sonadirpmary requirements and the procedures to
be adopted in the actual celebration of the maeriddpey are provided for under sections 7 -12
and section 21 — 29 of the Marriage Act, Cap Méwk of the Federation of Nigeria, 2004.
Failure to comply with, or fulfil these requiremsniay or may not affect the validity of the
marriage depending on the nature of defects oagedidy the non compliance with the
requirements.

Objectives

The major objectives of this unit are to help thalents to learn the following:-

(i) Meaning of procedural defects in statutory marriage

(i) The types and nature of procedural defects thatrseatidate a statutory marriage.
(i) The legal effects of procedural defects ortgiary marriage.

(iv) The Way and manner courts interpret proceduralotiefe
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3.0 Main Content
Section 33 (3) of the Marriage Act provides asdof:

“no marriage shall after celebration, be deemedlidwby reason that any

provision of this Act other than the foregoing hast been complied

with”.
The above provision is a relief offered by the N&ge Act to prevent the invalidation of a
statutory marriage on the ground that some forreguirements for the celebration of such
marriage have not been complied with. This, in&ffeneans that failure to comply withOST
of the formal requirements for the celebration stautory marriage, does not affect the validity
of the marriage. Minor breaches like failure toideswithin a marriage district for a minimum of
15 days before the grant of a Registrar’s certdéicannot invalidate a marriage.

However, the same section 33 (3) of the Marriagé r&cognizes the fact that certain
types of procedural violations are more serious thiners. These violations are considered to
have a major effect on the validity of the marriagkeey are specifically set out in section 33 (2)
and referred to as “the foregoing” in section 33{@)ese violations or non-compliance with the

identified formalities, are regarded as proceddedécts.

3.1 Meaning of Procedural Defects
Procedural defects are the factors that endangeraldity of a statutory marriage depending on

the nature of the defects complained of. Sectio(23®f the Marriage Act provides thus:

“A marriage shall be null and void if both partiggowingly and wilfully
acquiesce in its celebration;

(a) in any place other than the office of a registfamarriages, or a licensed
place of worship (except where authorized by tleence issued under
section 13 of this Act; or

(b) under a false name or names; or

(c) without a registrar’s certificate of notice or I issued under section 13
of this Act duly issued; or

(d)by a person not being a recognized Minister of soreBgious
denomination or body or a registrar of marriages”.

Apart from the above provisions, there is anotlegluirement under section 12 of the Marriage

Act to the effect that a statutory marriage mustélebrated within 3 months from the date that
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3.2

notice of the marriage is given to the Registramafrriage; otherwise any marriage celebrated
outside that time limit is invalid.

From the foregoing, only major procedural defectstained in sections 12 and 33 (2) are
likely to invalidate a statutory marriage, depemgdon the circumstances of each case and the
factors discussed below.

Types and Nature of Procedural Defects

There are different types of defects associatedh ailure to comply with the procedural

requirements for the celebration of a valid statutoarriage. While the majority of these defects
are minor and have no legal effect on the marriegiebrated in violation of them, those
contained in Sections 12 and 33(3) of the Marridgeare considered to be major violations that
have the potential of invalidating the marriage. ¥ll now consider the major procedural
defects.

3.2.1 Defect as to Time

Sections 7 and 8 of the Marriage Act provide tha¢ of the parties to a proposed statutory
marriage must give a signed notice of the intendadiage in a prescribed form (Form A) to the
Registrar of marriages in the marriage distri@. (ihe local government area secretariat in which
the marriage is to be celebrated). The purpostehbtice is to inform the general public about
the proposed marriage, so that any person who maslgection about the proposed marriage
can file the objection (caveat) with the Regisw&Marriage. Such notice is displayed outside
the registrar’s office for 21 days, after which Registrar can then issue, if there is no objection
to the marriage, a certificate of notice in Formtke certificate being the licence authorizing
either the Registrar, or a recognized Minister oélegious place of worship or any other person
designated in a special licence to celebrate theiage.

Section 12 of the Marriage Act provides that if tharriage is not celebrated within three
months of filing the notice to marry, the noticedaal other proceedings based on it shall be
void. This section thus suggests that a marria¢gbted after the expiration of three months
after filing the notice is invalid, unless a frasttice of marriage is issued before the celebration
of the marriage.
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3.2.2 Defect as to Place of Celebration of Marriage
The Marriage Act provides that parties to a prodostatutory marriage may celebrate the
marriage in any of the following places.

(i) A licensed place of worship (Sections 21 — 26)
(i) Marriage Registrar’s office (sections 27 — 28)
(iif) A place designated in a special licence (sec29)

The procedures and modes of celebration to be adapteach of these places are specifically
provided for in the relevant sections of the AchyAmarriage celebrated outside any of these
places is void subject to tmeens regmental element of knowledge and wilfulness) of dlee of

violation of this requirement as discussed below.

3.2.3 Defect as to Names
In filling Form A, that is, the notice of marriagéae real names of the parties must be provided.
If any of the parties is found to have celebratesl tharriage under a false name, the marriage
will be invalidated for violating section 33 (2))(bf the Marriage Act.

3.2.4 Defect as to Registrar’s Certificate of Notice
Section 11(1) of the Marriage Act provides that Registrar of marriages may issue a certificate
of notice in the prescribed Form C after 21 daytheffiling of a notice of marriage, but before
the expiration of three months from that same dagyvided that he is satisfied about the
following.

(@) That at least, one party to the proposed marriggebeen resident within the marriage
district (i.e. local government area) for at leEstdays before the filing of the notice.

(b) That each of the parties (not being widowed alrg&lgt least 21 years old or if less, that
he/she has obtained the necessary consent ingvritin

(c) That the parties are not related either by bloocharriage.

(d) That neither party to the proposed marriage isadlyemarried to another person under
customary law.

Note that the Registrar’'s certificate can only bsued when no objection to the marriage is
entered under section 14 of the marriage Act, by bnterested person even though the
requirements under section 11 (1) have been m#idparties. Where the Registrar’s certificate
is not issued and the marriage is celebrated wititpthe marriage will be invalidated under

section 33 (2) (c) of the Marriage Act. The folleiunreported cases illustrate this point.
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In Ejikeme v. Ejikeme [1971]the marriage between the parties was celebrateal in
licensed place of worship but without the partigst fobtaining the Registrar’'s certificate or a
special licence in lieu of the certificate of neticTheir excuse was that there was not enough
time for them to obtain the certificate from thegi¢rar of marriage. The court held that the
marriage was invalid since the parties knew abogtcertificate but chose not to obtain it before
celebrating the marriage. Similarly, the court hétd be invalid the marriage purportedly
celebrated without the Registrar’'s certificate ive tcase ofAnyaegbunam v. Anyaegbunam
(1973)4 S. C. 121

3.2.5 Defect as to Celebrant of Marriage

3.3

The celebrant of a statutory marriage must be e#trecognized minister of a religious place of
worship or the Registrar of Marriage, as provided dinder sections 21, 27 and 29 of the
Marriage Act. A recognized Minister of a religioma person so recognized under the rules and
procedures of the particular religion or denomatfor holding such an office. Thus, any
marriage performed by a person not recognized asnater of the religious organization in
which the marriage is celebrated is void. In theesaein, any marriage purportedly celebrated
by any other person than the Registrar of Marriag®id and subject to invalidation.

Legal Effects of Procedural Defects
As stated earlier, procedural defects may be majominor. The Marriage Act laid down
elaborate procedural rules running through sectibns 29 for the celebration of a statutory
marriage. These rules cover preliminary issues diikéng notice of marriage, and other issues
like the procedures to be adopted during and #fercelebration of the marriage. For example,
the marriage can only be celebrated between thest@fi8.00 am and 6.00 pm, with the doors of
the venue open to all, and in the presence ofagt flsvo witnesses. Again, when the marriage
certificate is signed by all relevant parties implicates, the duplicate is required to be filedhia
Registrar’s office etc. Violations of any of thes@or requirements do not result in invalidation
of the marriage because of the provisions of se@®(3) of the Marriage Act.

However, with respect to the major defects death wi items 3. 2.1 — 3. 2. 5 above, the
same section 33(3) makes it clear that violationany of these formalities will operate to
invalidate the marriage celebrated with the saiftats. The dichotomy in the application of

minor and major procedural defects to determineviiiglity of a statutory marriage is based on
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3.4

the legislature’s determination not to invalidat&tgtory marriages on nothing less than reasons
fundamental to the legal foundation of the marrjaged the rights and obligation that flow from
such a marriage. The above legislative positidanher emphasized by the attitude of the courts
in giving effects to this salient legislative intem as seen below.

Interpretation and Application of Procedural Defects

In interpreting and applying procedural defectsdi&iermine the validity or otherwise of a
statutory marriage, courts have generally takenptystion that failure to comply with most of

the formal requirements (i.e. minor) for marriageler the Act, will not affect the validity of that

marriage. Even with respect to the major proceduefiects occasioned by the violations
itemized under section 33 (2) of the Act, the cotmdve also generally upheld the validity of the
marriages celebrated in contravention of the fortieal provided there is proof that one or even
both parties to the marriage were ignorant of thie-compliance with the said rules.

Case law on the subject reveals that the courte bamehow adopted the position that
procedural defects generally, should not be grodadsnvalidating a statutory marriage. This
attitude is underlined by the liberal interpretataf the court in the case Blussell v. Attorney-
General (1949) A.C. 39vhere Bernard, J. said:

“It is clear from the authorities which have beeted to me that when there is
evidence of a ceremony of marriage having beenopedd, followed by co-
habitation of the parties, the validity of the niage may be presumed in the
absence of decisive evidence to the contrary. tldvbe both tragic and chaotic if
such a ceremony would on slender evidence be @elctarl and void”.

Nigerian courts in particular seem to hinge theesons for upholding the validity of marriage
performed with procedural defects — particularlye thon-procurement of the Registrar’s
certificate — on the clause “knowingly and wilfullgquiesce” used in section 33 (2) of the Act.
The courts are of the opinion that if the partiesttte marriage or even one of them did not
knowingly and wilfully agree (acquiesce) to theet®htion of the marriage in the face of the
offending procedural defects, then the marriageulshamot be voided or invalidated. The
following cases illustrate this opinion.

In Akparanta v Akparanta (1972) 2 ECSLR 77%he petitioner wife sued for the

dissolution of the marriage, which she allegedktplace on May 11, 1963. The ceremony was
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performed under full Roman Catholic Church rite€htist the King Catholic Church Uyo. The
respondent husband had undertaken to take cater@fc@ssary arrangements preparatory to the
marriage. The petitioner wife did not know the dstaf such preliminary formalities but
believed in and trusted that her husband had Idfiall requirements for the celebration of the
marriage. This belief was strengthened by the baffrtke marriage that was announced to her
hearing and the fact that she saw her husband tguadier a document to the officiating priest
on the eve of the marriage. The respondent howesmied that he married the petition under the
Act and that what he intended was a church blessileg the customary law marriage. The court
held that the totality of the evidence revealed thanarriage under the Act took place between
the parties inspite of some procedural defectsegxitherein.

In Obiekwe v Obiekwe (1963) 7 ENLR 196he wife who petitioned for judicial
separation averred that she was lawfully marriedht® respondent in a Catholic Church in
Enugu. The respondent on his part alleged thatidwgiage ceremony did not constitute a valid
marriage under the Marriage Act because no Regstartificate of notice had been issued. He
contended and that since the parties were alreaslyamd and wife by customary law, the court
had no jurisdiction to entertain the suit. The to@tier replied to this contention that she did not
know precisely what formalities were necessary had left everything to the respondent to
handle. Palmer, J. accepted the petitioner's ecelaand held that the ceremony of marriage
between the parties was valid under the Marriage #ince both parties were ignorant of the
necessity to obtain a registrar’s certificate, d@ne petitioner did not knowingly and wilfully
acquiesce in the celebration of the marriage witllog registrar’s certificate. The court found as
a fact that the parties went through the ceremdnyasriage believing they had complied with
the requirements of the Act (although in fact tiheyl not) and were unaware of any defect. On
the legal effect of such a ceremony, the court egithat although section 33(2)(c) of the
Marriage Act provides that a marriage shall be rant void if both parties knowingly and
wilfully acquiesce in its celebration without a igtgar’'s certificate of notice or licence, but that
section 33 (3) provides that no marriage shall éelated invalid because any provision of the
Act, apart from those set out in section 33(2) hasbeen complied with. Since neither of the
parties in this case was aware of any defect, tteayd not be said to have knowingly and
wilfully acquiesced in the celebration of the mage without a registrar’s certificate of notice.

In Akwudike v. Akwudike (1963)7 ENLR,3digbe, J. (as he then was) made a more
revolutionary stride. Here the parties were marimed Roman Catholic Church by a priest (who
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apparently was not interested in the law of Nigebat only in the law of his church) in the
presence of two lay witnesses after the publicatibmanns of the marriage. Notice was not
given to the Registrar of marriage; therefore, egistrar’s certificate of notice was issued. The
petitioner later sought dissolution of the marriagethe ground of cruelty and adultery by the
respondent, to which the respondent replied thatrtkthe petitioner were married under native
law and custom and only went to church to receil®@easing of the marriage. The respondent
further argued that the marriage did not complyhwiite necessary statutory provisions of the
Marriage Act (particularly sections 11 and 13 deglivith Registrar’'s certificate of notice or
special licence), meaning that the marriage wasoandd Catholic marriage which was
indissoluble in accordance with the rites of therfaa Catholic Church. The court held that the
marriage was valid and he went further to chastisesters of religion for failing to comply with
statutory provisions under the Marriage Act befoekebrating marriages. In resolving the issues
raised, his lordship relied heavily on the viewttihdoere there is evidence of marriage having
been performed in accordance with the rites ofcthech, and the parties have lived as husband
and wife, everything necessary to ensure its uglidhould be presumed in the absence of
decisive evidence to the contrary. Consequently,l¢rned judge took the radical view that a
valid statutory marriage subsisted between theigsadgven though he found as a fact, that the
petitioner intended to have a legal marriage utideeMarriage Act but that the requirements for
same had not been complied with; a fact of whieh gbktitioner was completely ignorant. The
learned judge had this to say:

“If it was the intention of the parties to get mad under the Ordinance and they
believed that they went through a form of marrisgeognized by law..., then if
the marriage had been performed by a ministeelgion in a place of worship
licensed under the ordinance... for the purposenthgiage in my view would
not be void merely by reason of non-compliance wéhtions 11 and 13 unless it
was affirmatively shown that the parties (both ieait wilfully and knowingly
failed to comply with the said sections... Now on #éwdence before me, | feel
quite sure that the petitioner — Justina — had nowkedge of the legal
requirements of a valid marriage under the Ordiaaartd she told me that it was
her intention and belief that she was going throagbrm of marriage recognized
by both the church (i.e. R.C.M) and the Ordinance”.

In summary, courts are agreed that non-compliante the rules of formality laid down in the
Marriage Act does not strictly-speaking invalidatenarriage unless where the rules violated are

those contained in section 33(2) of the Act. Evathwespect to those exceptions, marriages
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4.0

celebrated in breach of those provisions are vadaVided there is proof that both parties, or at
least one of them did not knowingly and wilfullycqagesce to the celebration of the marriage.

Conclusion

Procedural defects arise where statutory marriagepurportedly celebrated without compliance
with some or all formal rules of procedure, eitbgrthe parties or the officiating minister of a
religious organization. It would appear from cam& bn the point that the principal problem of
defective statutory marriage ceremonies arisesyp@oim the neglect of the relevant officiating
minister to apprise himself of the legal duty impdson him in the performance of such
ceremonies, and partly from the prevailing levitythwwhich such defaulting Ministers of
religion are treated.

This situation calls for concern regarding the néadall relevant authorities to take
positive steps to correct these ills. This is m&wevhen one considers that the current situation
would be intolerably chaotic if several marriagesnted by defective formalities were not
shielded by section 33 (3) of the Marriage Actcdnh hardly be suggested for one moment that
the provisions of the Marriage Act (or in fact afyaAct or law for that matter) are enacted for
fun. Ministers of religion should be properly instted on the express requirements of the
Marriage Act before being licensed to celebraterimges in accordance with the peculiar rites of
their religion. Attention should particularly beagvn to the consequences of failure to ascertain
that the matters required by law for the validifyaomarriage have been performed considering
that some ministers of religion take the defiatitiade that a marriage is valid only in so far as
the parties comply with the peculiar rites of theligious organization.

For example, ilkwudike v. Akwudike (suprajhe priest who celebrated the marriage
admitted in evidence that the marriage was not aiage in accordance with the Marriage Act
since it was not an essential prerequisite for ariage under the rites of the Roman Catholic
Church. The observation by Palmer, JOhiekwe v. Obiekwe [suprdjecomes germane here.
With respect to the untenable distinction hithertade between marriage under the Act and the

so-called “church marriage” he said:

“A good deal has been said about church marriagemanriage under Roman
Catholic Law. So far as the law of Nigeria is canesl, there is only one form of
monogamous marriage, and that is marriage undeédttimance (Act). Legally, a
marriage in church of any denomination is eithemaariage under the Act or it is
nothing. In this case, if the parties had not beafidly married under the
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Ordinance, then either they are married under Mdtaw and Custom or they are
not married at all. In either case the ceremongharch would have made not a
scrap of difference to their legal status”.

The above opinion clearly shows that a “church raga” only raises a rebuttable presumption
that the marriage is a marriage under the Act. Wareit is a valid marriage under the Act then
depends on a number of factors that include: thention of the parties as to the nature of their
marriage; whether or not the formal requirementssiatutory marriage have been complied
with; and whether one or both parties to the mgeriaere ignorant of those requirements where

there has been a non-compliance.

Finally, the issue of defective marriage formaéitiavariably generates a jurisdictional
problem and raises questions on the validity ofriage celebrated with such defects. While one
of the parties to a form of monogamous marriageraeny may wish to insist on the validity of
that as a marriage under the Act, the other paay Ike to deny such a claim on the grounds of
material defects, if only to prevail on the cowtimply that customary law marriage (which
would be more favourable to him) was intended elolving this conflict, the combined effect of
section 33(3) of the Marriage Act and case laweesly the bold decision il\kuwudike v
Akuwudike effectively frustrates any attempt to take advamtafydefective marriage formalities

to cancel a marriage intended by at least one pathg a marriage under the Act. Thus:

1. Where the parties intended to marry according éoNarriage Act and failed partially to
carry out the formalities under the Act, but penied a religious ceremony in accordance
with the rites of that religion, the marriage vk accorded legal recognitiorObiekwe v.
Obikekwe.

2. Where the parties intended to marry under the Attiéled to comply with the provisions
of the Act, and went through a religious ceremangdécordance with the rites of a religion
(and thereafter lived together as husband and witie)marriage is valid, provided that one
or both parties to the marriage were ignorant ajséh requirementsAkuwudike v.
Akuwudike

3. Where the parties intended to marry according & Marriage Act, but knowingly and
wilfully failed to comply with the provisions of éhAct, and only went to the church to

36



receive a blessing, any claim to a valid statuto#riage will be rejected ©biekwe v.
Obiekwe.

4. Where the parties have complied with the provisibithe Marriage Act but one of them
did not intend that it should be a monogamous rageri the marriage will be regarded as a
marriage under the Act©zobu v. Ozobu [1962]

5. A duly celebrated marriage under the religioussrief the church of the parties’
denomination ought to be regarded as a valid ngariander the Act. This is the effect of
the decision irAkuwudike v. Akuwudike.

6. The courts have always given liberal interpretatmthe provision of section 33 (3) of the
Marriage Act to protect marriages celebrated witbcpdural defects, in order to rectify
such marriages. Even with respect to matters awedain section 33 (2) courts have
invoked the “knowingly and wilfully acquiesce” rul® confer validity on defective
marriages where at least one of the parties wagragim of the formalities required for

statutory marriage.

5.0 Summary

This unit has discussed formal validity of statytararriage as determined by procedural defects
arising from the failure of some, or all relevaarfes to comply with the formal requirements for

the celebration of a statutory marriage. We haenlable to establish the following:

1. The meaning of procedural defects vis a vis stayutearriage, i.e. non-compliance with the

rules of formalities laid down in sections 7 — 29he Marriage Act.

2. The types and nature of procedural defects — ysakbsified into minor and major defects —
with the major defects being with respect to tinpdace of celebration, false name(s),
Registrar’s certificate and the celebrant of mageiaas contained in sections 12 and 33 (2) (a) —
(d) of the Marriage Act.

3. The legal effects of procedural defect, i.e. thatandefects do not invalidate a marriage while
major defects do, unless there is proof that adtleme of the parties to the marriage was
ignorant of those requirements.
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7.0

4. The attitude of the courts in interpreting and gy procedural defects to determine validity
of marriage celebrated in contravention of thegwaeformality.

Tutor — Marked Assignment
Discuss the conditions under which failure to complith the formal requirements for the

celebration of a statutory marriage will not indalie a marriage under the Act.
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Suggested Further Readings/ References

Introduction

Court litigations are normally conducted by follogispecific procedures and using prescribed
forms, depending on the nature of the litigation #ime parties before the court. Usually, these
forms and procedures are contained in the varioles of court at both state and federal levels.
Under these rules, cases are presented beforeothts by means of different documents that
form the totality (along with oral arguments) ofckaparty’s case. These documents are
collectively known as court processes.

Matrimonial proceedings generally, whether it be dssolution of marriage, nullity of
marriage, jactitation of marriage, judicial sepemat restitution of conjugal rights etc, also
involves the use of court processes. The pecul&ura and circumstances of each case
determines the number and types of processes ifilgatosecuting or defending the case. A
skillful counsel on either side can build his caseund carefully-selected court processes so as to
present a clear case for easy resolution.

Thus, a counsel in matrimonial proceedings hasrésponsibility to file the correct
processes which must contain the requisite pragsertir ingredients that would enable the
petitioner or the respondent prove his or her caskefend an allegation. For example, a petition
for the dissolution of marriage must necessarilgtam at least one fact contained in section
15(2) of the MCA, as evidence of the ground upotictvithe petition is based, and upon which
the court would find that the marriage has brokewrirretrievably.

In this unit we shall consider one major head ofrimeonial petitions and the court

processes required for it. Samples of these presease provided in labelled boxes below.
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Meanwhile, there are five (5) major heads of patitihat may be filed in court as a matrimonial
cause. These are:

1. Petition for dissolution of marriage

2. Petition for judicial separation

3. Petition for Nullity of marriage

4. Petition for Restitution of conjugal rights

5. Petition for jactitation of marriage

Before embarking on certain fundamental aspectsagh petition, it is important to state the
nature and the frequency with which the various$ypf matrimonial petitions come into the
courts. More than 90% of the court processes tiefil@d in matrimonial cause matters in the
Registries of the High Courts in the various statescentrate more or less on petitions for
decrees of dissolution of marriage and other argilapplications like custody of children. This
underscores the importance of this class of prongednd the need to accord it ample space and
in-depth work in this unit. For this reason therefoa great length of detail is devoted to the
petition for decrees of dissolution of marriage afldthe ancillary applications and processes
required to be filed at various stages of the pedowggs by parties in the matter. Again, attention
is given to the responses from the court by wagafrt orders or rulings from the first day of
hearing of the case until the final determinatibthe matter at courts of first instance and appeal

courts.

2.0 Objectives
This unit aims to help the students learn the faihg:

Meaning of court processes.
The nature of the court processes required &rimonial proceedings.
When and how each court process is filed.

The procedure involved in filing court processes

ok~ 0 DdPE

How to prepare court processes.

3.0 Main Contents
As was previously noted, the major emphasis of dmig is the court processes required for a

petition for the dissolution of marriage. This istlut prejudice however to the incidental
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3.1

3.2

reference to petitions for the decrees of nullitynarriage and judicial separation since the three
classes of matrimonial cause petitions use the $amet as specified under Order V Rules 11,
18 and 23 of the Matrimonial Causes Rules, 1983editer MCR), the MCR being the
subsidiary legislation to the MCA, 1970. The forinpetition required to be used for all three
classes of petitions is Form 6 in the First Schedolthe MCR.

We shall now proceed to the court processes ratjfrea petition for the dissolution of

marriage and all other attendant processes aneguoes.

Court Processes for Petition for a Decree of Disadlion of Marriage
Petitions for the dissolution of marriage are ulsulled by legal practitioners on the instructions
of parties, on behalf of the instructing partiesard&y do petitioners come to court to file their
papers themselves except where those petitioneth@amselves legal practitioners.

As a first step, the counsel for the petitionereigpected to resolve certain vital
preliminary issues affecting the petition. Soméhafse preliminary points are whether:

=  The matter is one that can be filed without theséeaf the court or a matter for which
leave of the honourable court must be first hadabtdined;

= What are those facts that constitute the groun@ltnh the petition is brought?
=  What matrimonial offences has the Respondent allgg@mmitted?

= Do they amount to any of the facts constituting gheund for dissolution of marriage as
set out in section 15(1) of the MCA and in OrdeRMe 12 (2) of the MCR?

The first question above may be answered in thenadfive or in the negative. If the matter is
one in which leave of court is not required, thétipm may be filed immediately. On the other
hand, if the matter is one in which leave of thartonust be obtained, then the first thing to do is
to file the appropriate application for leave, adbe said application, obtain the necessary order

and then attach same to the petition before filing

Leave of Court

The application for leave of court is a prelimingmpceeding, which is different from a main
case. It is clearly different from the main petitisought to be presented to the court for a decree
of dissolution or nullity of marriage. For this sem, the petition itself is not filed with the

motion. It is after the leave of court is granteaséd on the motion ex-parte that the petitioner
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proceeds to file for dissolution of marriage orlitylof marriage as the case may be. The unique
nature of this application as a preliminary prodegds demonstrated by the fact that it is
classified as miscellaneous matters in the recbihges in court. Usually, during the filing of
the application, it is given a suit number, aftdrich the letter ‘M’ is added to the number just
before the year. That letter ‘M’ simply represerfdiscellaneous Application”. Every
miscellaneous application is set out to achievei@gse as in this case, which is to obtain the
permission of the court to enable a petitionerdptiis petition for dissolution of marriage within
two years of the marriage.

The necessity for leave of court (i.e. permissionfite a petition) is because of the
requirements of sections 30 (1) and (2) and 40hef MCA. These sections provide that no
petition for the dissolution of marriage or judiciseparation may be presented before the
expiration of two years from the date of the ceddibn of the marriage without leave of court,
unless the petition is based on the facts of waiudl persistent refusal to consummate, adultery,
rape, sodomy or bestiality as contained in sectid@(®)(a) — (b) and 16(1)(a) of the MCA. The
rationale for this restriction is to deter peoplenfi rushing into ill — advised marriages and to
prevent them from rushing out of same once thegodisr that the marriages are turned against
their expectations.

To obtain the said leave of court the applicant tnsh®w that a refusal of leave would
impose exceptional hardship on him/her or thatddéige is one involving exceptional depravity
on the part of respondent. ikkere v. Akere [1962] WNLR 32&e allegations were that the
husband committed adultery with 3 women and he nmaokelinate sexual demands when the
applicant was sick after returning from hospitahygical violence; constant neglect and
guarrelling; and transmitted venereal disease @oafiplicant. These allegations were held to be
exceptional hardship and exceptional depravitywéts also held that the burning of the
certificates of the applicant, his engineering Imaiothes, failure to perform the duties of a wife
and refusing him sex amount to exceptional hardshipe case oWilliams v Williams [1979] 1
ALL ER 556

As to what amounts to exceptional hardship or degréhe court said in the case I6dy
v. Fay [1983] 3 WLR 20@hat it must be shown that the hardship sufferethb applicant or the
respondent’s depravity is something out of the radi. For example an allegation that the

husband committed adultery with another woman wekl mot to amount to exceptional
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depravity but merely “extremely adulterous conduict’the case oBlackwell v. Blackwell
[1974] 4 Fam. L. 1995

There are two types of matrimonial cause petitiongre the leave of court is required to be
obtained before filing the petitions. These are:

(i) Petitions for a decree of dissolution of marriaggeovided for under section 30 of the
MCA; and
(if) Petitions for a decree of judicial separation ursgstion 40 of the MCA.

The requirements for leave for both petitions at@ctly the same. Therefore, the application for
leave will be treated here as it applies to bo#ssts of petitions. Under Order IV of the MCR,
Rule 1 therein provides that an application undsatisn 30 or 40 of the MCA for leave to
institute proceedings may be made ex-parte (i.#howt putting the other party on notice). Thus,
proceedings for leave of court start with the filiof two court processes:

0] A Motion ex-parte; and

(i) An affidavit in support of the motion, in which dés of the reason for filing the

motion are given.

At this stage, it is important to note that bote MCA and the MCR do not provide any specific
sample of ex-parte applications for leave to contagroceedings for a decree of dissolution of
marriage or for judicial separation. The Act and Rules do however provide the basic guide
and information for the contents of the affidavit Support of the application. Thus while the
format of the application is the same in both catiess contents of the supporting affidavit may
differ slightly in terms of personal details andcpkar circumstances of each case; but each is
presented in the same format provided in the gueelcontained in the Rules. For illustration,
compare the set of facts or the contents of thdaafits in figures 2 and 4 below. Though the
peculiar facts differ, both are aimed at one thiegto convince the court that an order granting
leave is necessary in each case.

As already noted above, the motion ex-parte fovdda file a petition is required to be
accompanied by a supporting affidavit. The natur@ eontents of the affidavit in support of the
said application for leave is provided for in OrddrRules 2(a) — (f). Because of the importance
of these provisions, they are set out below asvel

Rule: 2 The affidavit in support of an applicatiomder section 30 or 40 of the Act
for leave to institute proceedings for a decredis$olution of marriage or
of judicial separation, as the case may be shall:
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() include particulars of the exceptional hardshig thauld be imposed on the
applicant by the refusal to grant the leave oripaldrs of the exceptional
depravity on the part of the other party to thenmage that is alleged: as the
case may be;

(b) state the ground upon which, if leave is grantld, applicant intends to
petition for the decree;

(c) state whether or not the applicant has made aqus\application for leave,
under section 30 or 40 of the Act, to institutegardings for such a decree,
and if he has made a previous application, alde #i® date and grounds on
which and the court to which, the previous appi@matwas made and
whether that application was granted.

(d) state whether or not a child of the marriage isntvand if a child of the
marriage is living, also state;

0] the name of the child,;
(i) the date of birth of the child; and
(i) the place at which, and persons with whom, thkel g¢hiresiding;

(e) state whether an attempt has been made to effecbaciliation between the
parties to the marriage and if such an attempbleas made, state particulars
of the attempt; and

(f) state particulars of any other circumstance thay massist the court in
determining whether there is a reasonable prolwaloli a reconciliation
between the parties before the expiration of th@gef three years after the
date of the marriage.

The applicant is also expected to attach the ngerizertificate in respect of the marriage in
guestion to the supporting affidavit. Where thayioral is not available, he may attach a certified
true copy and file same with the motion paperh# touple married in a foreign country and the
marriage certificate was made out in a foreign lmgg other than English, that certificate must
be filed together with its translation into Englishhe translation must be verified by the
translator who must depose to an affidavit statig competence to make that translation.
However, where it is not possible for the applicenfile his marriage certificate at the time of
filing the application for leave, then such applicanust state in his affidavit in support of the
application for leave, the circumstances that pmeae him from filing the said certificate of
marriage.

Four different tables (figures) are given belowilbostrate the application for leave and
the supporting affidavit. The figures representftiwing:

Figure 1. Sample of a regular Application for Leave of Qaorfile a petition for dissolution of
marriage. This sample follows the general form aftions prescribed by the High
Court Rules.

Figure 2. General form of Affidavit in Support of motion
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Figures 3 & 4 Application for Leave of Court and Supportingfidéavit filed in respect of a real
case by a legal practitioner in the High Court Regiof Lagos State. Note that
the supporting affidavit deposes to facts that wegeuliar to the case. The real
names therein have been substituted with fictitmuss.

Figure 1: Sample Motion Ex-parte for Leave to Insitute Proceedings

IN THE HIGH COURT OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
HOLDEN AT IKEJA
Suit No LCD/14/2006

BETWEEN

MR. AMOS HOT TEMPER -- Petitioner/Applicant
AND

MRS. BOLA HOT TEMPER -- Respondent

MOTION EX-PARTE

BROUGHT PURSUANT TO SECTION 30 OF THE MATRIMONIAL C AUSES ACT
CAP. M7 LFN 2004, ORDER IV RULE 1, MATRIMONIAL CAUS ES RULES 1983
AND UNDER THE INHERENT JURISDICTION OF THIS HONOURA BLE COURT

TAKE NOTICE that this Honourable Court may be mowedthe ..... day of ........... 2009 at
the hour of 9.00 o’clock in the forenoon or so sdbereafter as counsel on behalf of the

petitioner/applicant may be heard praying the Hoable Court for the following:

1. AN ORDER granting leave to the Petitioner/Applicatt commence or institute
proceedings for dissolution of marriage with thespandent herein.

2. AND for such further order or other orde&sthe Honourable Court may deem fit to
make in the circumstances.

Dated this ........... day of .................. 2009

T. O. Asunder Esq.,
Counsel to the Petitioner/Applicant
No. 10 Sodom Road, lkeja Lagos.

45




Figure 2:

General form of Affidavit in Support of Motion
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Figure 3: Profile of Motion Filed in a Real Case

IN THE HIGH COURT OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
HOLDEN AT IKEJA

SUIT NO. L/1/304M/ 2009

BETWEEN

MR. JACK BULDOZER -- Petitioner/Applicant
AND

MRS. JILL BULDOZER -- Respondent

MOTION EX- PARTE

BROUGHT PURSUANT TO SECTION 30 (3) OF THE MATRIMOAIL CAUSES ACT
1970, ORDER IV RULES 1 AND 2 OF THE MATRIMONIAL CABES RULES 1983 AND
UNDER THE INHERENT JURISDICTION OF THE COURT.

TAKE NOTICE that this Honourable Court will be malen the ......... day of .......eevviiinnnns 2009
in the hour of 9.00 O’clock in the fore noon orsmon thereafter as the Petitioner/Applicant or
his counsel may be heard for:
1. An order of this Honourable Court for leave to igé proceedings for the dissolution of
the marriage between the Petitioner/Applicant dred Respondent within two years of
marriage.

GROUNDS FOR THE APPLICATION

(a) Exceptional hardship being foisted on the Petititkgplicant by the Respondent.
(b) Respondent’s exceptional depravity.

2. And for such further order or other orders as thisourable Court may deem it fit to
make in the circumstances.

Dated this .......... Dayof..............s st 2009

A. B. Lagbaja Esq.,
Assunder Chambers
100, Demolition Street,
Ogba, Lagos.
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Figure 4: Profile of Affidavit in Support of Motion Filed in a Real Case

IN THE HIGH COURT OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
HOLDEN AT IKEJA

SUIT NO. L/1/304M/ 2009

BETWEEN

MR. JACK BULDOZER -- Petitioner/Applicant
AND

MRS. JILL BULDOZER -- Respondent

AFFIDAVIT IN SUPPORT OF THE MOTION FOR LEAVE

I, Jack Buldozer male, Christian, Nigerian citizesiding at 50, Sodom Road, Ogba Lagos, Lagos
State of Nigeria do hereby depose to the followadds thus:
(1) That I am the above-named person and a businedsyrnaofession.

(2) That | am 41 years old having been born on tH& d#y of December 1968 at Goma-Nguru,
Nguru Local Government Area of Adamawa State.

(3) That | married the Respondent, Mrs. Jill Buldozettee 28 day of January 2008 at the Sodom
Marriage Registry, Lagos State.

(4) That prior to the date of my marriage | had beendieg and working in South Australia.

(5) That | met the Respondent by chance at Ceestaeclhlit, in Lagos in early October 2007
when | moved to Nigeria.

(6) That I courted the Respondent for a very briefqueaf 3 months before our wedding day.

(7) That since our marriage in January 2008, the Refgdrnas caused me exceptional hardship,
she being exceptionally depraved.

PARTICULARS OF EXCEPTIONAL HARDSHIP AND DEPRAVITY

That during our short courtship, the said Respondeceived me and told me a lot of lies
about herself and her status namely:

(&) That she was a microbiologist by profession, witBachelor of Science degree from
Gogo State University, Kukwa Nigeria.

(b) That her name was June Kakasi and a daughter ef Omnego Kakasi, owner of ABC
Airlines Limited, Lagos — a popular airline andaion company.

(c) That she was then running a course with the Medisditute in New York, USA and
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that she would soon be licensed to practice meglicitJSA.

(d) That she hailed from the Kakasi family of Ihialalimala Local Government Area Imo
State.

(e) That she was single and had no subsisting maratties time of our courtship.

() That she was still a virgin and that | would be firt man to have sex with her and that
she would be happy if we tied the nuptial knot.

(g) That she had no child or children anywhere, notrigalzeen married before.

(8) That she introduced me to a group of persons im&agom she claimed were her parents and]
other members of her family and who duly conseatatiplayed active roles in our wedding.

(9) That following our wedding on the $@day of January 2008, | discovered the followingt$a
about her shortly thereafter:

(@) That she is not and had never been a microbiolagigtvhere before and that her
claimed Bachelor of Science degree from Gogo &fateersity was forged.

(b) That there is no record anywhere of her claimedesitship at any university and she
never studied microbiology, or any other course.

(c) That her claimed name June Kakasi was fake, shadhaeveral names and aliases and
even as | make these depositions, her true ideistitypt known, since | have not met
any of her real parents.

(d) That I have heard her answer to the names Cath€otes Kate Chuba and Chika Osuiji
at different times.

(e) That when | eventually visited the Kakasi familylimala, | was told by the family head
that the Respondent is an impostor, she not bedayghter of the revered Chief Kakasi
of ABC Airlines Limited fame and in fact not a meentof the family at all. The people
she introduced me to before the wedding were at¢éonembers of the Kakasi family.

(H That the Respondent is not running any medical swrith the Medical Institute in
New York and cannot therefore qualify to be a docto

(g) That the Respondent had in fact previously cohdhitéh a man for whom she had had
two children before our marriage; a fact which sbeer disclosed to me.

(h) That the Respondent was far from being a virgirfaet that | discovered on our
wedding night.

(20) That | discovered further that the Respondent dickeldd to hard drugs, especially
hashish (Indian hemp) and is habitually under tifleénce of the drugs that make her irrational
and irritable.

(12) That on the 24 day of February 2008 the Respondent introducedtane group of
persons she said were business partners of her'tatBhe persuaded me to invest and | indeeg
invested the sum o&84 million into a joint venture import/export bosss with them.
Unknown to me the business was orchestrated tauttime and I lost all my investments.
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(12) That on the § of February 2008, the Respondent brought intoneatrimonial home,
her two illegitimate children without consultingtivime. My objections were met with physical
attacks from the Respondent. Since then, the Relgmb has constantly nagged at and fought
with me at every given opportunity.

(13) Due to the intolerable matrimonial environment aime, | was forced to abandon the
matrimonial home, especially when the Respondertataned to poison.

GROUNDS FOR SEEKING LEAVE FOR THE DISSOLUTION OF TH E MARRIAGE

(14) That the conduct of the Respondent since the ngarignot what | can reasonably be
expected to bear as provided for under sectiofcj)f the Matrimonial Causes Act 1970.

(15) That | have never made this type of applicatioroteein any court in respect of this
marriage or any other marriage.

(16) That the names of the two children of the Respondeuestion are John Cole and
Mary Cole.

a7 That accordin%to the Respondent, John Cole was o2 April, 2003 while Mary
Cole was born on thé"slay of June 2005.

(18) That | have no doubt in my mind that my marriagéhwihe Respondent is over as | am
convinced that | cannot live with a pathologicak lwhose roots and identity are not known to
me.

(29) That | herein attach the photocopy of the marrieggificate issued to us on the™0
day of January, 2008 at Sodom Marriage Registhyagos.

(20) That | depose to this affidavit in good faith belregy the contents to be true and correct
to the best of my knowledge, information and bediefl in accordance with the Oaths Law of
Lagos State.

DEPONENT

Sworn to at the High Court Registry, Lagos this
............. day of .....oeveiiiiiiiiieee....2009

BEFORE ME:

COMMISSIONER FOR OATHS
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3.3 Filing of Processes and other Procedures
Having prepared the requisite documents, they rhastaken to the registry of the court for
filing. Since the application is ex-parte, thep@sdent is neither notified nor served with the
motion papers and the supporting affidavit. His/ygpearance is also not needed in court during
the hearing of the application. On the date fixadtfie hearing of the application, the counsel for
the applicant argues the case, and tries to pezsin@dcourt as to the merits of the case, and as
one deserving the leave sought. In doing this, seumay rely on statutory and judicial
authorities, especially existing precedents. Omeedourt is convinced as to the merits of the
case, the order made.

Note however that it is not in every case that ylieation is brought for leave to file a
petition that the leave is granted. The court mefyse an application for leave on reasonable
grounds. That is why it is extremely important tmmply with the provisions of the MCA and
MCR regarding the contents of the affidavit in sopf the motion ex-parte. Where an affidavit
in support of this type of application fails or texs to contain the vital information required by
law (for example particulars of the exceptionaldséip or depravity alleged), the court would
simply deny the applicant the order sought. Thisffact, means that the applicant cannot file the
petition for dissolution, until the expiration atd years from the date of the marriage; or if less,
at a future date when he/she shall have satidfedequirements of the law in this regard.

The granting of the order is the permission to peakto file the relevant petition. All the
petitioner does at this point is to get his or petition for dissolution of marriage ready, and
present them at the Registry for approval, assegsaml filing of same. The petition must have
a copy of the order granting leave attached tanitl served on the respondent at the same time.

Figure 5 below is a sample of a court order granteave to file petition for dissolution

of marriage.

Figure 5: Sample of court order granting leave toife petition for dissolution of
marriage
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IN THE HIGH COURT OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
HOLDEN AT COURT NO. 11. FAMILY & PROBATE

BEFORE THE HON. JUSTICE O.0. LAGBAJA
TODAY MONDAY 30 " DAY OF MARCH 2006.

SUIT NO. L/1/304M/ 2009

BETWEEN

MR. JACK BULDOZER -- Pedner/Applicant
AND

MRS. JILL BULDOZER -- eRpondent

ENROLMENT OF ORDER
HON. JUSTICE O.0. LAGBAJA

UPON THE MOTION EX-PARTE dated®day of March 2009 filed in the court
Registry the same date, brought pursuant to se@®r{3) of the Matrimonial
Causes Act, 1970 and Order IV Rules 1 and 2 ofMag&imonial Causes Rules,
1983 and under the inherent jurisdiction of thertgraying for the following

orders:

1. An order of leave of this Honourable Court to inge proceedings for the
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dissolution of the marriage between the Petition&pplicant and the

Respondent within two years of the marriage:

2. And for such further order or other orders as Husourable Court may deem

it fit to make in the circumstances.

GROUNDS FOR THE APPLICATION

(@) Exceptional hardship being foisted on the Petititqaplicant
by the Respondent.
(b) Respondent’s exceptional depravity.

UPON reading the affidavit of Mr. Jack Buldozeridesgy at 50 Sodom Road, Ogba
Lagos sworn to and filed on th& 8ay of March, 2009

AND AFTER A. B. Lagbaja, Esq., of Counsel to thepfipant’s move in support of
the application;

IT IS HEREBY ORDERED AS PRAYED

Dated at Ikeja this 2bday of March, 2006.

J. A. AKAWO
Registrar.
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4.0

5.0

6.0

Conclusion
There are series of documents required to be udexh wnatrimonial proceedings are to be
instituted in court. These documents, like simiteres used in other kinds of litigation are
technically referred to as “court processes”. Bibn MCA and the MCR have made provisions
for the kind of processes necessary to be usedatnimonial proceedings. With respect to
dissolution of marriage and judicial separatiortioas 30 and 40 of the MCA have made it clear
that a party to a marriage can file for dissolutimpudicial separation respectively of a marriage,
even less than two years from the date of celebraif that marriage, provided that such a party
first obtains the leave of court to file the peiiti

Order IV, Rule 1 of the MCR in turn, provides ftietnature of court process required for
that preliminary leave, i.e. a motion ex-parte afiidavit in support of the motion. The same
MCA and MCR give a guide as to what such an affidsivould contain in order to satisfy the
court enough to persuade it to grant the ordersowBamples of all these processes have been
exhibited above. Also dealt with above, is a stgpstep analysis of how these processes are
filed, and put to use, in order to achieve the réesresult; i.e. an order granting leave to an
applicant to file a petition for dissolution of miage or for judicial separation as the case may
be.

Summary

This unit has dealt with the court processes nacgdsr the prosecution of the matrimonial
proceedings of dissolution of marriage and judisggbaration. These court processes have been
identified to be: motion ex-parte, the affidavitsnpport of the motion and enrolment of order for
leave. It was noted that these particular processessed only for the preliminary steps towards
the filing of a petition for the dissolution of mege or for judicial separation in respect of a
marriage that is less than two years old from thaée dof the marriage to the date of the
application for leave to file a petition. The uhs also dealt with all the steps necessary to be
taken to obtain the desired leave of court usimgsdid processes, provided that they satisfy the
legal requirements contained in section 30 (3hefMICA and Order IV, Rule 1 of the MCR.

Tutor-marked Assignment

1) Itemize the steps needed to file a petition fordissolution of marriage in the High Court.

2) Name and briefly discuss the three court processgsired under Order IV, Rule 1 of the
MCR and under the inherent jurisdiction of the ¢darrelation to matters provided for in
sections 30 and 40 of the MCA.
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Unit4: Court Processes Il

1.0
2.0
3.0

Introduction
Objectives
Main Content

3.1The Petition for a Decree of Dissolution of Mareag

3.1.1 Introduction/Bio data of Parties

3.1.2 Marriage Details

3.1.3 Birth Records

3.1.4 Domicile or Residence of Petitioner

3.1.5 Cohabitation Record of Parties

3.1.6 Record of Children

3.1.7 Record of Previous Proceedings.

3.1.8 Facts Relating to Ground for Divorce

3.1.9 Denial of Complicity in Ground for Divorce.
3.1.10 Arrangements for Children

3.2 Other Relevant Information

3.2.1 Application for Ancillary Reliefs

3.2.2 Application for Court’s Exercise of Discretion
3.2.3 Other Matters

3.2.4 Particulars of Orders Sought

3.2.5 Date and Signature

3.3Samples of Petitions

4.0
5.0
6.0
7.0

1.0

Conclusion

Summary

Tutor Marked Assignment

Suggested Further Readings/ References

Introduction

This unit is a continuation of the immediatelyopeeding unit (i.e. unit 3) dealing with court
processes and the procedural steps required fautteessful prosecution of, or the defence of a
petition for the dissolution of marriage, judicsgparation or nullity of marriage. The preliminary
steps and processes required for obtaining leawewrt to file a petition for divorce or judicial
separation, were dealt with in that unit. This wtetls with the steps and processes involved in
the main petition for divorce/judicial separation mullity of a marriage irrespective of the
duration of the marriage.

As already discussed in the last unit, it is onlghwespect to divorce and judicial
separation in a marriage that is less than twosydaration, that the leave of court must be
sought before filing the main petition for the dikgion of the marriage, or judicial separation of
the parties. The rule is not applicable to othetrimanial causes like nullity of marriage,

restitution of conjugal rights and jactitation oamage.
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2.0

3.0

3.1

Having already dealt with the procedure and thertcquocesses involved in the
application for leave of court to file a petitioarfdivorce or judicial separation, we shall now
proceed to study the procedure and processes gwatvthe presentation, prosecution or defence
of the main petition. However, the focus in thistus the procedure and processes involved in
the petition for the dissolution of marriage onfyhis is in view of the fact that the over

whelming majority of matrimonial causes filed inucbare cases of dissolution of marriage.

Objectives
The main objectives of this unit are to bring thedents to learn:
() the basic difference between an application fovdeaf court to file a petition and the
filing of the petition itself;
(i) the court processes required for the prosecutiora gdetition for the dissolution of
marriage; and
(iif) the procedure for filing the processes regqdirfor the prosecution of a petition for the

dissolution of marriage.

Main Content

The position has since been made clear, that wheretition is sought to be presented to the
court within a period of two (2) years from the elaif the marriage, the petitioner must first
obtain the leave of the court to do so before prsg the said petition. However, it is not in
every case that the petitioner must first obtaavéeof the court. For example, if the petitioner
seeks to present his petition after a period ofentban two years after the marriage, there would
be no need for leave of the court to be soughtabtdined. The issue of leave of the court is
based on the period of time after the marriagetti@petitioner intends to approach the court for
a matrimonial relief. If the petitioner for whateveeason intends to apply to the court for a
petition for dissolution of marriage within two ysaof his marriage, then the leave of court
becomes necessary. But once the two-year mark éas éxceeded, then the petitioner may
dispense with the leave of court. He could go tortstraight away without any need to first

obtain any form of leave to institute proceedingsdivorce.

The Petition for a Decree of Dissolution of Marria@
This is a very complex and technical document thast be prepared in accordance with the

relevant statutory and procedural requirements. dtmtents of every form of petition are
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determined by the rules and the particular facis give rise to the petition itself. Order V Part 1

of the Matrimonial Cause Rules (MCR) makes a gdnpravision for matrimonial cause

petitions. Order V Rule 1 generally provides fortgalars relating to the parties and their

marriage to be included in such petitions. Dueh@rtimportance, sub-rules (1)(a) — (d); (2) and

(3)(@) — (j) of Rule 1 are reproduced below asofwl:

Petitions Order V —;

Rule: (1) A petition shall state the full namésach party to the proceedings and, in

(1)

(2)

addition:
(@) the address and occupation of the petitioner;

(b) the address and occupation, so far as known tpetiBoner, of each other party to
the proceedings,

(c) the name of the wife immediately before the magjayy alleged marriage, as the case
may be; and

(d) the address and occupation , so far as known tpdtigoner, of any person not being
a party to the proceedings, specified in the petiths a person with whom or on
whom the respondent is alleged to have committettexy, rape or sodomy.

Where the address, at the date of the petitiom, [mdrty or person referred to in sub-rule 1
of this rule is not known to the petitioner; thetipen shall state that the address is not
known to the petitioner and also state the lastes$d(if any) of the party or person known
to the petitioner.

A petition shall state:

(a) particulars of the marriage or purported marriage/hich the petition relates;

(b) particulars relating to the birth of the partieghte marriage or purported marriage;

(c) particulars relating to the domicile or residentée petitioner in Nigeria;

(d) particulars of the cohabitation of the partieshi® tarriage;

(e) the particulars relating to the children of thetjggrto the marriage and the children of
either party to the marriage required by rule &af Order;

(f) particulars of previous proceedings between thegsato the marriage;

(g) the facts, but not the evidence by which the faotsto be proved, relied on as
constituting the ground or each ground specifiethépetition, stating, if more than
one ground is so specified, the facts relatingaitheground as far as practicable,
separately;

(h) in the case of a petition for a decree of dissotubf marriage or judicial separation —
the matters required by rule 7 of this Order;

(i) inthe case of a petition for a decree of dissotubf marriage or nullity of a voidable
marriage — particulars concerning the arrangemesfiésred to in rule 14 or 15 of this
Order; and
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() inthe case of a petition instituting proceedinfja &ind referred to in paragraph (c) of
the definition of “matrimonial cause” — the matteeguired by Order XI, rule 4 of these
Rules.

From the above provisions of the Rules, some itiebte sub-headings appear. And it is along
these subheadings that some of the matrimonidiqredilike dissolution of marriage, nullity of

marriage and judicial separation are concludeds&lseibheadings may be stated as follows:

1) Introduction/Bio data of all parties to the petitio

2) Marriage

3) Birth records of parties to the marriage

4) Domicile or Residence of parties to the marriage

5) Cohabitation record of parties to the marriage

6) Record of children of the marriage or of partietht® marriage

7) Record of previous proceedings between the parties

8) All relevant facts relating to the ground for diger

9) Petitioner’s denial of complicity in the ground fdivorce

10) Proposed arrangements for the children of the ageri
Apart from the above, the MCR has made variousipianvs for the inclusion of other relevant
information in the petition. These include:

(i) Maintenance and settlement of property;

(i) Exercise of court’s discretion;

(iif) Other matters;

(iv) Order sought; and

(v) Date, signature and address for service of coodgsses.
The contents of matrimonial cause petitions ardirmd in Sub Rule 3 of Rule 1 of the MCR.
Each of the particulars that are required to b&edtan every petition with regard to the above
sub-headings have been provided for, beginning paitiiculars relating to marriage, which are
clearly provided for in Sub Rule 4 of Rule 1.

In order to appreciate the various provisions réigarthe general contents of a petition,
the format of a petition contained in Form 6 of fAest Schedule to the MCR, is reproduced
below as figure 1. The form itself is not just agripe for petitions for the decree of dissolution
of marriage only. It also serves as a format fditipas for decrees of nullity of marriage and for
petitions for decrees of judicial separation. Refiees will therefore be made to the format

during discussions on these other types of matriah@ause petitions.
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Figure 1. Format for Petitions for Decrees of Dissolution ofMarriage of Nullity of
Marriage or Judicial Separation Pursuant to Order V, Rules 11, 18 & 23 of

the MCR.
(Title)
To the above named High Court.
The petitioner, WNOSE AQUIESS IS ...........cmmmmmessernneunnnnnnnnnnnnnnnnnannennsaannnsseessesssssesnssessnsnesnnes
and Whose OCCUPALION IS........cvvviviiiiiiieiieureieiiiiiiiiiiiniienennnenanane petitions wurt for a decree of
............................................................................. against the respondent, whose address is
and WhOSE OCCUPALION S ....eiiiiiiiiiiiiiiiiiieeieiti e s on the ground of
MARRIAGE
1. The petitioner, then gconjugal condition)was lawfully married to (or went through a
ceremony of marriage with) the respondent, thezoaj(gal conditiofy, at ..............c.cceeeeeeeen.
onthe ... ... day Of ..o , 20..
according to Christian rites.
2. The surname of the ... immediately before nmage
(Or PUrpOrted MAITIAGE) WAS ... ... eueeie et et et e et e et e e e ettt e eae ees s ems e e eesenennnsnnnes
K PP PRRSRT
(Here insert any particulars required by sub-réheof (6) of Order V, rule 1).
BIRTH OF PETITIONER AND RESPONDENT
4. The petitioner Was DOIM At .........c.it coiiiiiiiieiiiiuiee s e sssnessnennnes
oNthe ... AY OF e 19 ...
and the respondent Was DO At .............iuiiiii s e e e senssnennee
ONthe i OBY.....ooeieeiiieiie e 19 ...
PP PP TSRO PPTPPP

(Here insert any particulars required by sub-r@)eof Order V, rule 2).

DOMICILE OR RESIDENCE

6. The petitioner is, within the meaning of the Aovnaciled in Nigeria. The facts on which
the court will be asked to find that the petitioreeso domiciled are as follows:-

COHABITATION
7. Particulars of the places at which and periodsnduwhich the petitioner and the respondeng
have cohabited are as follows:
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or

7. The petitioner and respondent have never cohabited.

8. The date on which and circumstances in which caht@dn between the petitioner and
respondent ceased (or last ceased) are as follows:

(leave out if the petitioner and respondent haweneohabited)

CHILDREN

9. There are no children to whom Order V, rule 5 sl
or

9. Patrticulars relating to the children to whom Ordleule 8 applies are as follows:-

PREVIOUS PROCEEDINGS

10. Since the marriage (or ceremony of marriage) thexee not been any previous proceedings
in a court between the petitioner and the respanden
or

10. The following are particulars of previous procegd between the petitioner and the
respondent since the marriage (or ceremony of ageyi—

11. Since the marriage (or ceremony of marriage) theree not been any proceedings, instituted
otherwise than between the parties to the marriagacerning the maintenance, custody,
guardianship, welfare, advancement or educatianatfild of the marriage.

or

11. The following are particulars of proceedings thavén been instituted since the marriage (of
ceremony of marriage), otherwise than between #Hréigs to the marriage, concerning the
maintenance, custody, guardianship, welfare, adrarat or education of a child of the
marriage—

12. The facts relied on by the petitioner as constiutthe ground (or each ground) specifiedj
above are as follows.

CONDONATION CONNIVANCE AND COLLUSION
(Leave out in the Case of a Petition for NullityMrriage)

13. The petitioner has not condoned or connived afgtibend (or any of the grounds) specified
above, and is not g_;uilty of collusion in presenﬁhg petition.
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or

13. The petitioner has not connived at the ground (gr @ the grounds) specified above, and is
not guilty of collusion in presenting this petitidhe following facts are furnished in relation to
condonation—

PROPOSED ARRANGEMENTS FOR CHILDREN
(leave out if Order V, rule 14 does not apply)

PP
(Here state the matters required by Order V, rulg 14
MAINTENANCE AND SETTLEMENT OF PROPERTY
(leave out if no order for maintenance or settlenadrgroperty is sought
LS TP EURTR

(Here set out the particulars required by Order Xiwvle 4

EXERCISE OF COURT’'S DISCRETION
(Leave out if Order V, rule 13A does not apply

16. The Court will be asked to make a decree notwittthtey the facts and circumstances set ouj
in the discretion statement filed herewith.

OTHER MATTERS

(In the succeeding paragraphs set out any additionatters, including any matters required
or permitted to be stated by virtue of Order Verb or 21 or Order XIV, rule)4

ORDERS SOUGHT
The petitioner seeks the following orders—

Q) AdECIEE Of oo on the grourid o

(In the following sub-paragraphs set out each ottreler sought

b)  This petition was settled by .........ccoooiiiiii i Legaigatitioner for the
petitioner.

Filedonthe ...... ..., Day of ..o 20
02 an behalf of the petitioner,
WhOSE addreSs fOr SEIVICE IS ... un it e e e e e et e e e e e e e e aaes
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The above format is a general format or praecipiehva petitioner seeking any one of three out of
the five matrimonial decrees under the Act mustofel This means that petitioners seeking
decrees for dissolution of marriage or decreesnidtity of marriage or decrees for judicial
separation must prepare their petitions in linehvtite above format. Note however, that though
this particular format avails a petitioner in thgoge three circumstances, it does not follow that
the contents of the format must be copied verbatireach case. Every petitioner in the three
instances cited above ought to modify the formapehding on the peculiar facts giving rise to the
particular petition, in a meaningful manner. Simyiano two petitions of the same nature can be
exactly the same. Modifications must be made ttecefthe particular facts of each case. For
instance, if petitioner A had three children witls Bpouse before filing his petition in court and
petitioner B has no child from his marriage to ggouse; their reactions to the subheading on
children of the marriage will definitely be differe

In terms of the general contents of the format,teading of the document which is the
name and division of the High Court comes firsiofwed by the suit number and the parties. Just
below the names of the parties is the title of pied¢ition, e.g. Petition for the Dissolution of
Marriage. The introduction of the parties follomsnmediately thereafter.

We shall now discuss the contents of the variobsisads identifiable in a petition.

3.1.1 Introduction/Bio data of Parties
Sub — rules (1)(a) — (d) and (2) of Order V Rulendkes general provisions with regard to the
introduction of the parties. As seen above, it ieguthat every petition shall state the full names
addresses and occupations of each party to theegulows including those of anyone who,
though not a party to the proceedings, but somestiewhom the respondent is alleged to have
committed adultery, sodomy or rape. The informatiequired for the introduction includes the
following:

= Names of both parties;

» Addresses of parties;

= QOccupations of parties;

»= Maiden name or last known name of the wife immedyabefore the marriage;

= The name of any person or persons with whom th@dtetent is alleged to have committed
adultery, rape or sodomy.

63



In the event that the address of a party becomiesown to the petitioner at the time of filing the
petition, then the petitioner must state that tti@r@ss is unknown to him and he is also required

to state the last known address of the party,yf an

3.1.2 Marriage Details
The next set of information required for the petitis the details of the marriage. For this, Order
V rule 1(4) makes provisions for particulars reigtio the marriage in the following terms:
(a) The date and place of celebration of the marriagugported marriage;
(b) The nature of the ceremony of marriage performed;
(c) The religious denomination according to the ritéswhich the marriage ceremony was
performed;

(d) The original marital status of the parties befone tmarriage, e.g. single, divorced or
widowed.

Where any of the parties had been previously n@rtheese particulars of marriage must include
the following:

» The date of the previous marriage or of each ptevinarriage as the case may be;

» The means by which the previous marriage or eaevigus marriage was dissolved; and

= If a previous marriage was dissolved by a coud,rtme of the court by which and the date
on which the previous marriage was dissolved.

Notwithstanding the elaborate provisions aboveettipner can supply only the information

relevant to the facts of his own case.

3.1.3 Birth Records
The information on marriage is followed closely wihe birth details of the parties. Order V,
Rule 2 provides for the details required for thiblsead. They include the dates and places of
birth of the parties. According to sub-rule (2)@ifder V, Rule 2 where a party to the marriage
was not born in Nigeria, particulars of the datendnch the party entered Nigeria or, if the party
has re-entered Nigeria after having left Nigete, date of his/her first entry into Nigeria must be
stated in the petition in addition to the date pladte of his/her birth.

3.1.4 Domicile or Residence of Petitioner
After birth details of the parties, comes the dalmior residence of the petitioner. The petitioner

must be domiciled in Nigeria before the court cahdly exercise any form of jurisdiction in
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favour of a petitioner who has presented a petittora matrimonial cause. This is provided for
under Order V, Rule 3 of the MCR. The petition matste firstly, that the petitioner is within the
meaning of the Act domiciled or resident (as theeaaay be) in Nigeria; and secondly, provide a
brief summary of the facts (but not the evidencevhich the facts are to be proved) upon which
the court would be asked to find that the petitraagwithin the meaning of the Act, domiciled

or resident in Nigeria.

3.1.5 Cohabitation Record of Parties
For the purpose of paragraph (d) of sub-rule 3 afe® V, Rule 1, the particulars of the
cohabitation of the parties that are required tonbuded in a petition are, (subject to sub-rules
(2) and (3) of Order V, Rule 4, the particulars of:

(a) the places of residence at which the parties tarthgiage have cohabited for substantial
periods;

(b) of the periods during which the parties cohabitethase places: and

(c) of the date on which, and the circumstances in winchabitation between the parties
ceased or last ceased, as the case maybe.

Where the parties to the marriage have never d@thbr where they have not cohabited at a
place of residence for a substantial period, th@i@eer must declare such information in the
petition. The petition must also include a statetvadout the circumstances under which they
cohabited during the marriage.

3.1.6 Record of Children

The information required under this sub-head igaoed in Order V, Rule 5 as follows:

(a) Any living children of the marriage below 21 yeafsage;

(b) Any child of the marriage who though has attainee &ge of twenty-one years, but for
whom an order is sought under sections 70, 71 af Tt2e MCA,

(c) Any child of the parties to the marriage who hagrb@dopted by other persons or is
proposed to be adopted by other persons; and

(d) Any child of a party to the marriage who —

(i) has at any time since the marriage, ordinarily beenember of the household of the
husband and wife;
(i) has been adopted or proposed to be adopted byearpison or other persons.

The particulars relating to any child to whom thi¢e applies that are to be stated in a petition
are:
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# in the case of a child referred to in paragraplof(dp) of sub-rule (1) the full name and date
of birth of the child and the name of the persoith whom the child is residing; or

# in the case of a child referred to in paragraptofdy) of that sub-rule:

(i) the full name (if any) under which the parties.egher of them, registered the birth of
the child;
(i) the date of birth of the child; and
(iif) the date on or about which consent to the adopmifahe child was given or the child
was placed in the care of another person or pessihs view to his adoption.
If there are no children of the marriage within tdemtext of the MCA, the petition must include
a statement to that effect. And where the petitighgputes the parentage of a child born to the
wife since the solemnization of the marriage toalhihe petition relates, the petitioner must
state so and the grounds on which the parentatiee ahild is disputed.
Finally, where a person who is deemed by virtuseattion 69 of the MCA to be a child
of the marriage to which the petition relates igeaht the date of the petition, the petition must

show the circumstances under which the child idesamed to be a child of the marriage.

3.1.7 Record of Previous Proceedings.
Order V, rule 6 requires that the particulars of previous proceedings between the parties must

be stated in a petition. These particulars muscef

(a) All court proceedings between the parties sincebdggnning of their marriage, whether such
proceedings were in Nigeria or not.

(b) All proceedings concerning the maintenance, custgdsgrdianship, welfare, advancement or
education of a child of that marriage that havenbeestituted, whether in Nigeria or
elsewhere, by other parties.

Where no proceedings have been instituted in anlgeotircumstances stated above, the petition
must include a statement to that effect. Where#tgion includes particulars of proceedings that
have been heard and determined by a court, thBopetnhust state the particulars of the order
made in the proceedings; the date on which theromds made; and court by which the order
was made. The petition must also state whethepothe parties to the marriage have cohabited

since the making of that order.
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Where an order of a court, or an agreement makimyigion for the payment of
maintenance in respect of a party to marriage drila of the marriage is in force, the petition

must state the amount of maintenance payable uhdarder or agreement.

3.1.8 Facts Relating to Ground for Divorce
The petitioner is required under Order V, Rule 12he MCR to state the facts relied on by the
petitioner as constituting the ground for divorCEhere is only one ground for divorce — that the
marriage has irretrievably broken down (see 19{CA) but the grounds that may lead to that
conclusion may include: cruelty, desertion forestdt one year, adultery or any of the other facts
listed in sections 15(2)(a) — (h) and 16(1) of kh&A.

3.1.9 Denial of Complicity in Ground for Divorce.

Under Order V, Rule 7, a petitioner who allegesdamnstituting the ground on which his
petition for divorce is based must state that reefsfis not connived with the respondent in the
conduct which makes up those facts. The statemeist also contain a denial that he/she has
condoned such conduct. If the petitioner has coad@uch conduct, he/she must state all facts
relevant to the question whether he/she has condtmet conduct constituting the ground;
including any facts relevant to the question whethat ground has been revived, or not.

Finally, the petition must contain a statement thmatbringing the proceedings, the
petitioner — has not been guilty of colluding witie respondent with intent to cause a perversion
of justice.

3.1.10 Arrangements for Children
Order V Rule 14 requires a petitioner to stateftil®ewing with respect to any children of the
marriage.

(a) The arrangements proposed by the petitioner comzethe welfare and/or the advancement
and education of the children of the marriage, Wlould be less than 16 at the date of
dissolution of the marriage.

(b) The category of children of the marriage providedudnder section 71(3) of the MCA, i.e.
children in respect of whom the petitioner seeksm@er for them to be placed in the custody
of a person other than a party to the marriage.

Where the petitioner chooses not to state suchogesp arrangements for the children of the

marriage, he/she must give the reasons for nohgtéte proposed arrangements.
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3.2 Other Relevant Information
Apart from the information contained in all the dudads treated under items 3.1.1 — 3.1.10
above, the MCR further requires that certain otimformation be included in a petition,

depending on the nature of that petition. Somée$¢ matters are as follows:

3.2.1 Application for Ancillary Reliefs

By the provisions of Order V, Rule 8, a petitioneirequired to state the reliefs he/she seeks in
the petition. This is a settled principle of plesgglin all litigations. Failure to state the reliefs
sought may deprive the court of the jurisdictiomeeds to hear and determine the case filed by
the petitioner. The main relief usually sought ases of divorce, is an order for a decree of
dissolution of marriage between the parties. Affarn this principal relief, there may be other
reliefs like an order for the custody of the cheldrof the marriage, or an order for the
maintenance of the petitioner and/or the childrethe marriage.

Note that the reliefs sought by the petitioner aejpen the peculiar circumstances of each
case, since no two cases are exactly the same, &hpistitioner who claims ancillary reliefs
under Order XIV, Rule 4 is required to supply tlatjgulars of the orders or reliefs sought, and
the facts upon which the court would be asked tkenthae order. Where the order sought is with
respect to maintenance, the particulars required ar

(a) persons for whom maintenance is sought;

(b) the duration of the order sought for each person;

(c) an amount either as a lump sum, weekly, monthlgylyeor other periodic sums sought
for each person;

(d) particulars of the property, income and financiaineitments of the claimant; and the
capability of the claimant to earn income;

(e) the property, income and financial commitment o tither party as are known to the
claimant, and the party’s capability to earn income

(H any existing financial arrangements between thegsar

(g) existing court orders relating to payment of maiatece by one party to the other; and

(h) ownership of the home in which claimant resides #medterms and conditions for such

residence.
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Where a claimant has no property or income, hefshst state so in the claim. He/she is also
required to provide information on his/her meankmdwledge of the other party’s property or
income, or potential income.

Finally, where a petitioner claims damages undeti@e 31 of the MCA, the amount of

damages sought must be included in the petition.

3.2.2 Application for Court’s Exercise of Discretion
With respect to a petition for dissolution of mage, Order V, Rule 13 provides that where a

petitioner has committed adultery since the maeridyit before filing his/her petition, the
petitioner must state in the petition that the taehall be asked to make a decree irrespective of
the facts and circumstances of the adultery setrotite petitioner’s discretionary statement. In
other words, the petitioner must specifically statehis/her petition that the court would be
requested at some point in the proceedings, taceeeits discretion in making a decree in favour

of the petitioner in spite of the petitioner’s piews adulterous conduct.

3.2.3 Other Matters
The MCR makes provisions under Order V, Rules 1518nd Order XIV Rule 4 for the supply

of relevant information with respect to certain wer matters in a petition. These matters
include:

(a) petition for dissolution of marriage where partae already living apart for a minimum
period of two years;

(b) petition for a decree of nullity on the ground thithe marriage is voidable due to
respondent’'s mental state, venereal disease oéreftarty or the respondent’s (wife)
pregnancy for another man as contained in seci@s(b) — (d) of MCA; and

(c) application for ancillary reliefs (dealt with abgve

Where parties to a marriage are already living taiparmore than two years before the filing of a

petition for dissolution of marriage, Order V, RUlB provides that the petitioner may state the
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arrangements made or proposed by the petitioneth®rprovision of maintenance or other
benefits for the respondent.

In respect of a petition for nullity of marriage any of the grounds specified in sections
5(1) (b) — (d) of the MCA, Order V, Rule 21 providihat the petitioner must state the following
in the petition.

() The date on which the petitioner discovered theterce of the facts, which constitute
the ground of petition.

(i)  The date on which marital intercourse last took@haith the consent of the petitioner.

(i) Any other relevant fact.

3.2.4 Particulars of Orders Sought
Where a petitioner institutes proceedings with eespgo the maintenance of the petitioner,

settlement of property, damages in respect of eduylthe custody or guardianship of infant
children of the marriage or the maintenance, welfadvancement or education of children of the
marriage, the petition must contain particularstted orders sought by him/her and the facts
relating to the proceedings, required by Order Xie 4 of the MCR. (see details in the MCR,

1983)

3.2.5 Date and Signature
Under Order V, Rule 9, every petition must be sthrend dated by either the petitioner

personally (if he is not represented by a legaktfiraner) or by his/her legal practitioner if
he/she is represented by one. Such a practitionst write his name on the petition if it is settled
by him. The relevant date to be written on thetjmetiis the date on which it is filed. The address

of service of all court processes on the petitionast be included at the end of the petitions.

In summary, it has been sufficiently stated thatesitioner need not supply answers to all the
sub-heads contained in form 6 in the first schedulthe MCR. This is so especially where the
particulars required under the relevant subheaxtither known to the petitioner nor relevant to

him/her at the time of filing the petition. Furth@re, due to the peculiar circumstances of
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3.3

individual cases, certain conditions may be inagghlie. For instance where there is no child or
children of the marriage, the petitioner need natesthat the marriage was blessed with a child
or children. Thus, there would also be no needitaih any particulars relating to the upkeep
and maintenance of the children of the marriageaid\gwhere there have never been any
previous proceedings in any court between theipeét and the respondent prior to the filing of
the petition, there would be no particulars to syppthat regard. The correct thing to state then,

is that there have never been any previous procgedietween the parties.

Samples of Petitions

Having considered the various particulars requivgcdthe MCR to be stated in a petition for
dissolution of marriage, a sample of a petitiontfer dissolution of marriage is set out below as
figure 2 to illustrate the complete document affeafting. Complete document as used here
means the petition for the dissolution itself ard the supporting documents. Note that every
petition must have the necessary supporting doctsmattached to it before filing. These
important supporting documents without which théitjpa itself is not complete are five in
number and they are as follows:-

% Notice of petition for decree of dissolution (Fogor &).

% Verifying affidavit pursuant to Order V, Rule 10.

& Certificate relating to reconciliation (Form 3 dh3

% Acknowledgement of service (Form 11)

& Copy of marriage certificate or certified true cagfithe certificate.

Figures 3 — 6 below are full samples of the relésapporting documents stated above except a

sample of a marriage certificate.
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Figure 2: Sample of Petition for a Decree of Distation of Marriage (Form 6,
Pursuant to Order V, Rules 1 - 17)







12.

13.

14.

a) That since the marriage, the respondent has engagedts of adultery with
several women including two of the house helpsiendervice of the family.

b) That the respondent has consistently beaten uppétioner whenever she
complained about his adulterous associations.

c) That respondent habitually abuses the petitiongehadogically by comparing her
with his deceased wife.

d) That respondent is habitually drunk and comes homst evenings in a state of
stupor, vomiting all over the living room and sereag lurid songs at the top of
his voice in the neighbourhood to the embarrassioighe rest of the family.

e) Due to constant violent beatings, some of whichehasulted in bodily injuries,
the petitioner had regularly been admitted into pitas to treat the injuries
sustained.

f) In the last six months before the petitioner wascdd to move out of the
matrimonial home, respondent had threatened tohkitl and on two occasions,
respondent was physically restrained from attackietifioner with a sharp cutlass.

g) In the last three years of the marriage, respondest refused to provide
necessaries for the petitioner and the two childfehe marriage.

h) Since the respondent deserted the petitioner, Benbabothered to look for his
family, and has consistently rebuffed all attemptsle by friends and members of
both families to reconcile the parties.

CONDONATION CONNIVANCE AND COLLUSION

The petitioner has not condoned or connived atgitoeind (or any of the grounds)
specified above, and is not guilty of collusiorpiesenting this petition.

PROPOSED ARRANGEMENTS FOR CHILDREN

The petitioner proposes to ask the court for cystidhe two children of the marriage,

since the respondent by his conduct, is not arfd proper person to care for the
children. Petitioner proposes to continue to harsgclothe the children and provide for
their medical and other needs. Petitioner alsogeep to keep the children in the private
school they presently attend for their educatidnahing. Petitioner also proposes to
give the children the best available religious aratal guidance that the children require
until they attain majority.

MAINTENANCE AND SETTLEMENT OF PROPERTY

The petitioner seeks an order of maintenance for:

a) Petitioner in the sum o&20,000 (twenty thousand Naira) monthly, until the
petitioner remarries; and

b) The two children of the marriage in the sum=#f9N000 (fifteen thousand Naira)
each every month until the children attain the afe25 years or after their
graduation from the university whichever is earlier

c) Payment of school fees in the sum=e8,600.000 (three million Naira) for the two
children of the marriage to be paid at a yearlyaimsent of=A200,000 (two hundred
thousand Naira).
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Figure 3: Notice of Petition for a Decree of Disdotion of Marriage (Form 8,
Pursuant to Order V, Rule 28)

IN THE HIGH COURT OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
HOLDEN AT IKEJA

SUIT NO. L/I/15M/ 2010

BETWEEN

MRS. IBIDUN ANIMASHAUN == Petoner/Applicant
AND

MR. KUKU ANIMASHAUN == Resporamt

To Mr. Kuku Animashaun of No. 123 Crowder Road, ljeshatedo, Surelere, Lagos

TAKE NOTICE that a petition has been presented to the abawecdhaourt by Mrs. Ibidun
Animashaun of No. 33 Ago Road, ljeshatedo, Lagustjtuting proceeding for a decree of
dissolution of marriage.

2. A sealed copy of the petition is delivered to yathwhis notice.

3. If you intend to consult a solicitor in connectiwith the proceedings, you should take to
him all the documents delivered to you.

4. The form of acknowledgement of service deliveredytm with this notice should be
completed and signed by you and either you or yegal practitioner should immediately
return it to the petitioner’s legal practitioner.stamped and addressed envelope is delivered

to you for this purpose.

5. If you desire:
€)) to deny any facts alleged in the petitions;

(b) to allege any additional facts for the consideratbthe court;

(c) to submit to the court that it should dismiss ahyhe proceedings instituted by the
petitioner; or

(d)  to make any other submissions to the court,
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you should file an answer to the petition.

6. If you wish to institute proceeding for dissolutioh marriage, nullity of marriage, judicial
separation or restitution of conjugal rights, yoayndo so in an answer to the petition filed
by you. If you institute proceedings for the disgmin of marriage on the ground that the
petitioner as committed adultery, you may also Ihg &nswer, institute proceedings for

damages in respect of the adultery.

7. If you wish to institute proceedings for the puad seeking an order with respect to
maintenance for yourself, a settlement, the custodyuardianship of infant children of the
marriage, or the maintenance, welfare, advanceoreeducation of children of the marriage
you should do so by filing an answer to the patiti you fail to do so, you will have to

obtain the leave of the court to institute the pextings.

8. If you do not wish to file an answer but wish ta@ewe a copy of each document filed in
connection with the proceedings, you should fileoice of address for service. However,
unless you file an answer, you will not without teave of the court, be entitled to furnish
evidence to the court or address the court, atrihleof the proceedings and the court, may

hear and determine the proceedings in your absence.

9. Any answer or notice of address for service filgdybu must be filed within 30 days after
you receive this notice or within such extendedqakas the petitioner or the Court allows
and service of a copy of the answer or notice nmgsteffected in accordance with the

Matrimonial Causes Rules.

Dated this ................... dayof ... 2010.

Registrar

Note: The difference between form 8 and formi8 contained in paragraph 4 of the notice. While
form 8 is used by a petitioner represented by al lpractitioner, form 8is used by a petitioner who is

not represented by a legal practitioner. Thus,gragh 4 of form 8reads as follows:
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“If you desire to defend the proceedings or to canoe proceedings against the
petitioner in relation to your marriage to the petier, you must file in the court an
answer that states the matters required by theiitaitial Causes Rules and serve a copy
on the petitioner. It may also be necessary for tofile other documents and to give
evidence yourself at the hearing and arrange toergbersons to give evidence to prove
the matters relied on by you. Any answer filed oy ynust be filed within 30 days after
you receive this notice or within such extendedquklas the petitioner or the Court
allows.”

Figure 4: Sample of Verifying Affidavit

IN THE HIGH COURT OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
HOLDEN AT IKEJA
SUIT NO. L/I/15M/ 2010
BETWEEN
MRS. IBIDUN ANIMASHAUN -- Pdibner/Applicant
AND
MR. KUKU ANIMASHAUN -- Resporeat

VERIFYING AFFIDAVIT

I, Mrs. Ibidun Animashaun, Nigeria citizen, fematehristian, Teacher residinjo. 33 Ago Road,
lleshatedo, LagoState make oath and state as follows:

That | am the petitioner in this suit.
That | verify the facts stated in my petition bytue of my personal knowledge of same.
That the statements set forth in paragraph 1 tof 1@y petition are true and correct to the beshgf

knowledge, information and belief.

DECLARANT

Sworn to at the High Court Registry Ikeja this
...... dayof ........ecoeiiiiiiiinn .. 2010

BEFORE ME

COMMISSIONER FOR OATHS.
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Figure 5: Sample of Certificate Relating to Recatiliation (Form 3)

IN THE HIGH COURT OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
HOLDEN AT IKEJA

SUIT NO. L/I/15M/ 2010

BETWEEN

MRS. IBIDUN ANIMASHAUN -- Petitiner/Applicant
AND

MR. KUKU ANIMASHAUN -- Respondé

CERTIFICATE RELATING TO RECONCILIATION
I, IKE UKA UZO Esq., certify that | am the solicitoepresenting the petitioner and that
| have brought to the attention of the petitionttie provisions of the Matrimonial
Causes Act relating to reconciliation of the partte a marriage and the approved
marriage guidance organizations reasonably availatd assist in effecting a
reconciliation between the petitioner and the raedeot and the possibility of a
reconciliation between the petitioner and the raegpat being effected either with or

without the assistance of such an organization.

Dated this .............c.ooo..day of oo 2006

Ike Uka Uzo Esq.
Solicitor to the Petitioner
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Note: A similar sample can be found in forfi B the MCR, except that the legal practitioneFrm
3" merely attests to the fact that some other legaktjtioner in the same jurisdiction as the
practitioner has advised the petitioner about thesrof reconciliation; the petitioner being ouésius

own immediate jurisdiction.

Figure 6: Sample of Acknowledgement of Service ¢fFfm 11)

IN THE HIGH COURT OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
HOLDEN AT IKEJA

SUIT NO. L/I/15M/ 2010

BETWEEN

MRS. IBIDUN ANIMASHAUN -- Petoner/Applicant

AND

MR. KUKU ANIMASHAUN -- Resporht

I, Mr Kuku Animashaun acknowledge that on the ......... day.of.....ccoviiiiiiii, 2000

at 12.00 noon, | received —

(@) asealed copy of the petition in these proceediagg;

(b)  anotice of petition addressed to me.

| also acknowledge that | am the person referreth tthe sealed copy of the petition as the

Respondent and that | am the person to whom theenot petition is addressed.

Dated this........c.ccccee..... day of ...oooiiiii e 2010.

Signature

4.0 Conclusion
A party to a marriage who desires to petition thartfor a decree of dissolution or nullity of

marriage or judicial separation may do so provitieat his/her marriage is not less than two

years from the date of the celebration of the ragai Even where the marriage is less than two
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5.0

6.0

7.0

years old, he/she may petition the court provided the leave of court is first had and obtained
in respect of decrees of dissolution of marriaggidicial separation only.

There are several court processes required foptbisedure. These processes have been
described above and samples of same given. Wheessey, attention has been drawn to the
peculiar features of the processes and when ardosexes into use in the course of prosecuting
a divorce petition. Only processes involved in fiieg of the petition by a petitioner were dealt
with in this unit; whereas the processes involvedh® side of the respondent were not discussed
at all. References were made to the relevant nflése MCR and the MCA.

Summary
In this unit, we learnt the basic difference betwes application for leave of court to file a
petition and the filing of the petition itself. Waian application for leave is required for petiso
for decrees of dissolution of marriage or judigaparation in respect of marriages that are less
than two years old, in all other cases, the matitipe may be filed directly using the relevant
court processes.

The major emphasis in this unit has been the proeednd court processes involved in
the filing of a petition for the dissolution of miege. The contents of the processes were
discussed in detail and samples of these processes provided for illustration and better

understanding.

Tutor Marked Assignment
Describe the procedure and court processes invaitvede filing of a petition for the dissolution

of marriage.

Suggested Further Readings/ References

1) Aderibigbe, R., Family Law in Nigeria (Lagos: Codes Publishers, 2004)

2) Adesanya, S. A.Laws of Matrimonial Causeqlbadan: Ibadan University Press, 1973)

3) Falade, A.,Marriages, Divorces and Inheritance in Nigeriq.................. llusalaiye
Press Ltd., 1999) pages..........cccovvvnenn.



4) Nwogugu, E. I.Family Law in Nigeria [Revised edition] (Ibadan: Heinmann Educational
Books, 1990) pages .......ccceeeeeeeeeeeeieeeeenn,

5) Onokah, M. C.Family Law (Ibadan: Spectrum Books Ltd., 2003) pages ..--cccceeeeeeeeeeee.

6) Sagay, l.,Nigerian Family Law [Principles, Cases, Statutes & Commentatigdkeja:
Malthouse Press Ltd., 1999) ........cccoevvieeennn.

7) Tijani, N., Matrimonial Causes in Nigeria: Law and Practice (Lagos: Renaissance Law
Publishers Ltd, 2007) pages 192-228

Statutes

3. Matrimonial CausesAct Cap. M7 LFN, 2004, Sections 30 and 40

4. Matrimonial CausesRulesCap. M7 LFN, 2004, Order V, and Order XIV Rule 4.
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MODULE THREE

Unit
1.0
2.0

3.0

3.1
3.2

3.3
3.4

4.0
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6.0
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1.0

2.0

1: Validity of Statutory Marriage

Introduction
Objectives
Main Content

Regulatory Laws for Statutory Marriage
Formal and Essential Validity of Statutory Marriage

3.2.1 Essential Validity
3.2.2 Formal Validity
3.2.3 Legal Effect of Non-Compliance with Rules of Foritiab

The Legal Status of “Foreign Marriages” in Nigeria
Legal Effects of Statutory Marriage

3.4.1 Legal Unity, Rights and Privileges

3.4.2 The Right of Consortium

Conclusion

Summary

Tutor-Marked Assignment

Suggested Further Readings/References

Introduction
It has been noted in previous units that Nigerecpces a plural system of marriage because of
her diverse ethno-religious and cultural make-updés the various relevant laws in Nigeria,
three forms of marriages are recognised, viz; gigfumarriage (sometimes referred to as “court”
or “registry” marriage) and customary law marriagade up of ethnic or indigenous customary
law marriage, and Islamic law marriage. Each ok¢hsystems of marriage has its own form,
incidents and legal effects. The validity of magea contracted under any of these systems of
marriage naturally then depends on whether or mmh smarriages have been contracted
according to the legal requirements for doing sdeunthe various systems of law and the
ceremonial rites for the conferment of the stafus@riage on the parties to such marriages.
This unit deals with the form and incidents of staty marriage in Nigeria. This
necessarily includes: the choice of law that gosestatutory marriage; the validity of statutory
marriage — i.e. formal and essential validity; gheliminaries to marriage; effect of non-

compliance with rules of formality; legal effectsstatutory marriage etc.

Objectives

The main objectives of this unit are to help stusea learn the following: -
(i) The nature of a statutory marriage

(i) The capacity of parties to contract a valid statutoarriage
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3.0

(i) The formal legal requirements for contracting adsatatutory marriage
(iv) Effects of non-compliance with the rules of formali
(v) The legal effects of a valid statutory marriage

Main Content

Statutory marriage in Nigeria is essentially a mgamous union arising out of contract between
two consenting adults of the opposite gender. Akel ih other jurisdictions of the world, this
statutory marriage contract comes with rights ahligations that are set and regulated by the
state. Like in all contracts, the marriage contraast have the mutual consent of competent and
eligible parties who must also comply with the elatte procedural formalities set by the state to
validate the contract. In addition, the partiesthie marriage must possess the requisite legal
capacity to enter into a statutory marriage comtraiherwise such a contract will be void. The

foregoing and other relevant issues are discussiesvb

3.1 Regulatory Laws for Statutory Marriage

The contract to marry under statute is a contraat it involves three parties — the man, the
woman and the State. While there is a mutual exghai vows between the principal parties,
the State prescribes certain rights, duties, ik, obligations, benefits and restrictions to
accompany the transaction. In Nigeria, statutoryrimge and all the incidents that flow from it

are regulated by the following laws:

(1) Received English Law
This is made up of the Common Law, doctrines ofiygand statutes of general application.

The Common Law and Equity in this regard deal wibues relating to the rights and

benefits accruing to spouses of a monogamous rgarreg. a husband’s right to exercise
power and control over his wife and the wife’s tigh pledge her husband’s credit for
necessaries. Statutes of general application are’pdanuary 1900 English laws that are
applicable in Nigeria by virtue of having been atiBh colony. An example of a Statute of
general application that affects statutory marridgehe Married Women’s Property Act,

1882 which significantly altered the Common Lawesithat curtailed a married woman’s

right to own property and to contract independefrtyn her husband.

(2) Nigerian Statutory Laws
Nigerian statutory laws in this context are lawsdman Nigeria specifically to address

statutory marriage and the benefits and obligatftoveing from it. These include: the

84



(i) Marriage Act, cap M6, LFN 2004 which regulates thede of contracting a valid
marriage under the Act

(i) The Matrimonial Causes Act and its subsidiary Mwatmial Causes Rules, cap M7
LFN, 2004 which deals with issues of capacity tteemto a valid marriage under the
Act, matrimonial causes like judicial separatiorgstitution of conjugal rights,
dissolution of marriage and other ancillary reliité® maintenance, custody of children
etc.

(i) The Criminal Code Act, cap C38 LFN 2004 and CrirhPiacedure Act cap C42 which
deal with special privileges that the husband aifd of a statutory marriage enjoy in
criminal proceedings.

(iv) Evidence Act, cap E14, LFN 2004, which also confgrscial privileges on the husband
and wife of a statutory marriage in matters of cetepcy and compellability as
witnesses in court proceeding

(v) The Constitution of the Federal Republic of Niged899 cap C23 LFN 200#hich
deals with the fundamental human rights of Nigegdizens that includes the right to
family life.

(vi) Conflict of laws (Rules of International Law) on wh the validity in Nigeria of
monogamous marriages contracted in foreign coundtie determined.

The above are the major laws that regulate isstisgatutory marriage in Nigeria, and as can be

seen in due course, the role each of them plagyeimarriage.

3.2 Formal and Essential Validity of Statutory Marriage
The basic rule of English law from which Nigeriartmwed is that a marriage can be created
between any two people who have the necessary ¢egalcity, and comply with the stipulated
formal requirements for the marriage. A statutogrmage is said to be valid when the parties to it
possess the requisite capacity to contract theiagerand they comply with all relevant rules of
procedure necessary for the acquisition of thellsigdus of marriage. In other words, a marriage
must fulfil both essential and formal requiremelnégore it can be valid. These requirements are

treated hereunder.

3.2.1 Essential Validity
The essential validity of statutory marriage refewsthe legal capacity of the parties to it to
contract the marriage. And capacity is generallyegoed by the law of the country in which the
parties are domiciled (resident) at the time ofnmage i.e. thdex domicill. Therefore in Nigeria,
the principal laws which govern capacity are themdge Act, 1914 and the Matrimonial Causes
Act 1970 (hereafter “the MCA”). Thus, a marriagedanthe Act is void if a party to the marriage
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does not meet the standards set by any of thewmwlp essential requirements. These
requirements make up the capacity a party shouddgss in order to qualify for marriage.
Section 3(1) of the Matrimonial Causes Act, 1976vjdes:

Subject to the provisions of this section, a maeiathat takes place after the
commencement of this Act is void in any of theduling cases but not otherwise, that is
to say, where —

(a) either of the parties is, at the time of the mageialawfully married to some other
person;

(b) the parties are within the prohibited degrees afsanguinity or, subject to section 4
of this Act, of affinity;

(c) the marriage is not a valid marriage under the ddwthe place where the marriage
takes place, by reason of a failure to comply i requirements of the law of the
place with respect to the form of solemnizatiomafrriages;

(d) the consent of either of the parties is not aceakent because:-

(i) it was obtained by duress or fraud; or

(i) that party is mistaken as to the identity of thieeotparty, or as to the nature of
the marriage contract;

(iii) either of the parties is not of marriageable age.

From the foregoing, it is clear that parties taatgory marriage, as at the date of the marriage,
must possess the following:-

» They must have a singtearital status

= They not be within the prohibited degrees of relathips by blood (consanguinity) or
marriage (affinity)

» They must comply with the formal rules of solemmgsthe marriage

= They must be of marriageable age.

1. Single Status
Single status simply means not being married tobady. Section 3(1)(a) of the MCA
provides that a marriage is void where either ef plarties, at the time of the celebration of
such marriage, is already married under statutarycustomary law to another person.
Violation of this rule is a criminal offence thaenders the offending party liable to
imprisonment for seven or five years under seco of the Criminal Code (see the case of
R v. Princewill[1963] NNLR 54)or sections 35 and 48 of the Marriage Act respebti

2. Prohibited Degrees of Consanguinity and Affinity
Consanguinity and affinity refers to relationship llood and marriage respectively. Under
section 3(1)(b) of the MCA, parties to a marriageler the Act must not be related — to a
certain degree — either by blood or by marriageetise the marriage is void. In the case of
relationship by blood, it is immaterial that théateonship is of the whole blood or half blood,

or whether it is traced through, or to any persoénllegitimate birth. In other words, the
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prohibited degrees of consanguinity extend to batthers and sisters who naturally share
only one parent — the father or mother. By extandioe respective parents and the siblings of
parents to the parties, as well as their own nephamd nieces are within the prohibited
degrees of consanguinity in the absence of anyigoov or clarification to the contrary.
Again, the marriage laws are silent on the positbadopted children within the prohibited
degrees. It is humbly submitted that since adopfeittren are the legal children of the
adoptive parents, they are also within the proatdegrees of consanguinity. Note however
that Nigerian family laws place no restrictions marriage as between cousins of whatever
degree.

The First Schedule of the MCA lists the personshiwitthe prohibited degrees of
consanguinity to include:

()  Ancestress;

(i)  Descendant;

(i)  Sister or brother;

(iv) Father’s sister or brother;

(v)  Mother’s sister or brother;
(vi) Brother’s daughter or son;
(vii) Sister’'s daughter or son.

With respect to marriage between affines i.e. ngdatby marriage, the same first schedule to
the MCA provides that the categories of personthentable below fall within the prohibited
degrees of affinity. For the man/woman, he/she eamarry respectively his/her:

S/N | HUSBAND WIFE REMARKS
(i) | Wife’s mothe Husband'’s fathe i.e. mother or fath-in-law
(i) | Wife's grandmothe Husband's grandfath i.e. grandmother or fatr-in-law
(i) | Wife's daughte Husband’s sc i.e. stef-daughter or ste-sor
(iv) | Wife's son’s daughtt Husband’s son’s sc i.e. granddaughter or grand:
(v) | Wife’s daughter’'s daught | Husband’s daughter’s s i.e. granddaughter or grand:
(vi) | Father's wife Mother’s husbar i.e. stermother or ste-fathel
(vii) | Grandfather's wif Grandmother’s husbha i.e. spouses of grandpare
(viii) | Son’s wife Daughter’s husbai i.e. daughter or sc-law
(ix) | Son’'s son's wif Son’s daughter’s husbs i.e. granddaughter or s-law
(x) | Daughter’s son’s wifi Daughter’s daughter’s husbz | i.e. granddaughter or s-law

There are exceptions to the rule against marriagjeden affines. Section 4(1) of the MCA
provides that where two persons who are within ghehibited degrees of affinity wish to
marry each other, they may apply in writing, taidge of the high court of the relevant state

for permission to do so. The judge can only grarhmpssion to marry if he is satisfied that
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“the circumstances of the particular case are semonal as to justify the granting of the

permission sought”.

3. Consent to Marry
Section 3(1)(d) of the MCAorovides that the parties to a marriage must giner t“real
consent” to the celebration of that marriage. Tovesent so given is not real if: it was obtained
by fraud; or the consenting party was mistakenreei#ts to the identity of the other party, or as
to the nature of the marriage contract; or thatabresenting party was mentally incapable of
understanding the nature of the marriage contdacthe unreported case @fiyegbusi v.
Aiyegbusj the court voided the statutory marriage betw&enparties when it found as a fact
that the petitioner entered into the marriage umtleess, having been under the threat of a
curse from her father.

Apart from the consent of both parties to the nagei written consent from third
parties such as parents or guardians is requiregendither party to the intended marriage is
under the age of twenty one years, unless he orisslaewidower or widow respectively.
Section 18 of the Marriage Act specifically regsitbat the fathers (or the mothers, where the
father is either of unsound mind, outside the cguat dead) or guardians (where no parents
are available) of under-aged parties must issueitter consent to the proposed marriage.
Failure to obtain the requisite parental consenaets a penalty of two years imprisonment for

anyone complicit in the offence by virtue of senté8 of the Marriage Act.

4. Marriageable Age

Section 3 (1)(e) of the MCA provides that a mareiagll be void if either of the parties is not
of marriageable age. The phrase “marriageable isgedwever not defined in any statute. The
closest indicator of marriageable age thereforelmmeduced from section 21 of the fairly
recent Child Rights Act, 2003 which prohibits theimg out in marriage of anyone below the
age of 18 years. This age is mid-way between the agig21 fixed for marriage without
parental consent by the MCA and the ages of 1&éys and 16 for girls fixed under the
English law that was in use in Nigeria until theetment of the MCA.

3.2.2 Formal Validity
Section 3(1)(c) of the MCA provides that a statytorarriage is not valid, if the parties to it fail
to comply with the requirements of the law concegnthe form of solemnization of such

marriage. Usually, the solemnization formalitieseftmust be observed in order to create a valid
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(A)

statutory marriage are those of the law of the tgumhere the marriage is celebrated i.e.lthe
loci celebrationis Here in Nigeria, the Marriage Act lays down threqedural steps that must be
undertaken by intending couples to a statutory iager For the sake of convenience, these

procedures are divided into two sub-heads — prelinyisteps and the marriage ceremony itself.

Preliminary Procedural Requirements for Statutory Marriage
The preliminary procedural steps to the actuallrelgon of the marriage are stated in sections 7

to 13 of the Marriage Act. They are as follows:

(1) Notice of Marriage

Under section 7 of the marriage Act, notice of fineposed marriage must be given to the
general public through the office of the RegisttBMarriages in the local government area in
which the marriage is intended to take place. Thislone by either of the parties to the
marriage who obtains the notice form free of chatge/she fills, signs and gives it to the
Registrar of Marriage. The notice must containrnthemes, status, occupation/profession, ages
and addresses of the parties in that order whddast column is reserved for stating whether
consent has been obtained where necessary and dip wéame was given. Where the party
giving the notice is unable to write or is not stiffntly acquainted with the English language,
he may place a mark or cross thereto in the presehsame literate person who must attest
same (section 8). The rationale for the noticeigive any affected member of the public to
raise an objection to the marriage on legally-atatdp grounds.

On receipt of the notice, the Registrar enteratib the marriage notice book — a public
document that may be inspected during office hatire cost. It is then published by affixing
it on the outer door of the Registrar’s office éoperiod of three months or after he grants his
certificate (section 10). After 21 days but beftive expiration of three months from the date
of the notice, the Registrar may, after the paynoérihe prescribed fees, issue his certificate
in the prescribed form (form C), provided no objectto the marriage was filed during the 21
days and he is satisfied by the depositions oagi@icant in an affidavit that:

» at least one of the parties has been resident rwithe LGA for at least 15days
preceding the granting of the certificate;

» each party is at least 21 years old or if less, rdquisite written consent has been
obtained and annexed to the affidavit or in theeabs of that the affected, party is a
widow or widower;

= there is no impediment to the marriage on the giaainconsanguinity, affinity or any
other lawful impediment; and
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» neither party is married under customary law to ather person other than the other
party to the proposed marriage (see section latfar details)
Note that in the computation of the three-montlenvel between the notice and the issuance
of the registrar’'s certificate, the period betwdbe entering and removal of a caveat if any
(dealt with below) is excluded under section 1éhef Act.

The Registrar's Certificate (form C) operates as plermit for the celebration of the
marriage at any one of three venues, i.e. eitherRhbgistrar’'s office, a licensed place of
worship like a church or other special venue nameal special licence. The certificate is an
indication that no objection to the proposed mggihas been received. Under the provisions
of section 12 of the Marriage Act, the proposedriage for which the Registrar’s Certificate
is issued must take place within three months ftbendate of the notice; otherwise a fresh

notice must be obtained by the parties before taeawfully marry.

(2) Special Licence
Under section 13 of the Marriage Act, a specianme in Form D may be issued in
place of a notice of marriage. It is issued by Rhaister of Internal Affairs or any
public servant at federal or state level, to wharmohspower has been delegated by the
Minister.

For the licence to be granted there must be prgdftidavit evidence that there
is no lawful impediment to the proposed marriage] that the necessary consents, if
any, has been obtained. The licence operates esrat @uthorizing the celebration of a
marriage between the parties named in the licebgea marriage registrar or a
recognized minister of some religious denominatomody, at a venue indicated in the

licence, within a specified time frame.

(3) Caveat
A Caveat is an objection raised by any interestedffected person against a proposed
statutory marriage. According to section14(1) o tWlarriage Act, a person whose
consent is required or who knows of any just causg a proposed marriage should not
take place, may enter a caveat against the issuzinttee registrar’'s certificate. This
he/she can do by writing the word, “forbidden” opppe to the entry of notice in the
marriage notice book, followed by his/her name,rassl and the grounds of objection.
Any caveat entered against a proposal marriage axta bar to the issuance of a

registrar’s certificate by the registrar until sichaveat is removed.
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When a caveat is entered in respect of a proposatiage, the registrar is
required under section 15 of the Act to refer thedter to a judge of the High Court of
the relevant state, who then summons the partiethdointended marriage and the
objector to appear before him in court, in ordelidgten to the objector’s reasons why a
registrar’'s certificate should not be issued. & thudge is satisfied that a certificate
ought to be issued, he shall remove the caveatbgetling the “Forbidden” in ink and
writing directly underneath, the words “Cancelleddsder of the High Court” and sign
his name (see section 16). He may then award cosafien and costs to the injured
party if the caveat was entered on insufficientugas (section 17). Thereafter, the
registrar is at liberty to issue his certificateetoable the marriage to proceed as if the
caveat had not been entered.

The Marriage Act does not expressly provide fouaibns where sufficiently
valid grounds are offered by the objector agaihstissuance of a registrar’s certificate.
On a proper construction of section 16 of the Atcts implied that where the court is
convinced that a certificate ought not to be isshased on the objector’'s reasons, it
shall then confirm the caveat by its own order;rébg effectively debarring the
intending couple from marrying until the stated edpnents are removed.

There are several grounds which may be sufficiantaw to enable the court
cancel an intended marriage. Any or a combinatioth® grounds listed under section
3(1) of the MC, may be relied upon to enter a sssfté caveat against a proposed
marriage. However, the ground most objectors realyiro Nigeria is the fact of an
existing customary law marriage involving the obgecor a third party and one of the
parties to the proposed marriage.Re Grace Spencer (Caveatrix}964] 2 All NLR
171, the caveatrix entered a caveat against the propos®dage between Samuel
Amonia Spencer and X on the ground that there wasilkssisting customary law
marriage between her and Spencer. She and Speat&ebn having sexual intercourse
since 1956 and became husband and wife in 196(0) 8pencer paid the sum £120 to
her brother on behalf of her family. The sum paabswn consideration of the customary
union between her and Spencer. The Respondenttadrtite facts as stated but said
that he had been tricked into cohabitation with tageatrix who was 10 years his
senior. The court held that the parties were lawfolarried under Bini native law and

custom, and since both had lived together beforgptlyment of the dowry @20, that
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would only be a symbolic and not physical act ofrmage. Therefore, the court held
that the caveat would remain until the impedimdrthe earlier customary law marriage
was removed.

But in Ogunremi v. Ogunremi & Anoi{1972] 2 UILR 466, the caveatrix alleged
that she was lawfully married to thé' tespondent under Ado-Ekiti native law and
custom. She stated that having been introducedetofdmily in January 1967,%1
respondent subsequently paid her dowry made upldf 10d, 25, kolanuts and 12
bottles of beer. There was however no evidencengffarmal wedding ceremony, but
caveatrix allegedly had two children for th& fdespondent who denied ever being
introduced to the caveatrix’s family and paying alowry. The court, in its judgement
held that though a party to a subsisting custontawy marriage is precluded from
marrying another person under the Act, tiferdspondent in this case could do so
because the caveatrix failed to establish to tkisfaation of the court, the existence of

any customary marriage between her and theedpondent.

(B) The Marriage Ceremony

(i)

The procedure adopted for the actual celebratioa efatutory marriage depends on the
venue of the celebration. Under sections 21, 2728nadf the Marriage Act, the venue of the
celebration of the marriage may be in a licensadebf worship, the Registrar’s Office or a

special venue named in a Special Licence respéctiée shall now examine each of them.

Religious Places of Worship as Venue

Having obtained the Registrar’s certificate (Forin [@arties to a proposed statutory marriage may
lawfully be married in a formal ceremony at anyehsed place of worship by a recognized
minister of a church, denomination or body to whscith place of worship belongs, according to
the rites or usages of marriage observed in suateplThis is provided for in section 21 of the
Marriage Act, which also requires that the marribgecelebrated with open doors between the
hours of 8.00 am and 6.00 pm, in the presence @fofwmore withesses apart from the officiating
minster.

Section 22 of the Act provides that the officiatimgnister must first collect the Registrar's
certificate or special licence from the parties hednust not celebrate the marriage if he knows of
any just cause or impediment to such marriage.i@e@3 of the Act requires the officiating

minister to ensure that he celebrates the mariageuilding duly licensed to do so, or in a place
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designated in a special licence. In the unreparéesg ofAiyegbusi v. Aiyegbusj the parties were
married at the Ayeye Hall of Jehovah’s Witnessetbatlan on August 28, 1971. In a suit for
nullity, the petitioner alleged inter alia that tharriage was not celebrated in a licensed place of
worship as required by sections 21 and 23 of theritge Act. The only Kingdom Hall of
Jehovah’s Witnesses licensed for the celebratiormafriages at that time was the hall at
Amunigun, half a mile from Ayeye where the marrisggggually took place. The court held that
this defect would have been sufficient to nullihetmarriage but for the provision of S.33(2) of
the Marriage Act which states that such a marr@zgebe voided on that ground if and only if all
the parties concerned “knowingly and wilfully” adégsced in its celebration. There was no
evidence that either the parties or the officiatmmgister knew that the license for Amunigun Hall
did not cover the Ayeye Hall of the Jehovah'’s wiises.

Immediately after the solemnization of the marrjagections 25 -26 of the Act requires the
following to be done:-

» The officiating minister must fill up a marriagerticate in Form E (which contains the
names and particulars of the parties and namégeofwitnesses) along with its duplicate.

» The said particulars must be entered in the cotfoteof the certificate

» The officiating minister, the parties and the wi#ses must sign the certificate

» The officiating minister alone must sign the coufui¢

» The officiating minister must sever the certificated its duplicate from the certificates book.

» The original certificate must be given to the pemtiand the duplicate forwarded to the
Registrar of marriages in the relevant LGA fornfgiin his office, within 7 days from that
date.

Note that a statutory marriage celebrated in gimls place of worship is not the same thing as
what some persons erroneously refer to as “churalriage”. A marriage celebrated in a
church in accordance with the rites and usageseotiurch, but which does not follow the due
process required by the Marriage Act is only vatidhe eyes of the church and it cannot be
said to be a marriage under the Act. At best, & marriage under customary law or under the
custom of the church. The position of the law as foint was stated by Palmer, J., in the case
of Obiekwe v. Obiekwf1963] ENLR 196 at 19%hus:

“So far as the law of Nigeria is concerned, thexeomly one form of
monogamous marriage, and that is marriage undeOtideance [Act].

Legally, a marriage in a Church (or any denomimgtie either a marriage
under the Ordinance or it is nothing. In this catkeéhe parties had not
been validly married under the Ordinance then eithey are married
under Native Law and Custom or they are not mamiedll. In either case
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the ceremony in church would have made not a sardffference to their
legal status.
(i) The Marriage Registry as Venue
Every LGA headquarters/secretariat in Nigeria hddaariage Registry located within it. Each
registry has a Registrar of Marriage along withoaplement of relevant staff. Each of these
registries is a venue for statutory marriage uguadirformed by the Registrar of Marriage. The
procedural steps for marriage in a registrar’sceffare provided for under sections 27 and 28 of
the Marriage Act. After obtaining a registrar’s tdgrate or a special licence, an intending couple
may contract a marriage before a registrar in Hiseoin the presence of at least two witnesses,
while the doors of the office are open. This cardbee between the hours of 10.00 am and 4.00
pm in accordance with the procedure prescribednsetgion 27 of the Act.
Before the exchange of vows in the Registrar’sceffisection 27 of the Act requires the

Registrar of marriages to do following:

= Confirm from the parties that it is their desiraniarry each other.

» Inform the parties that the marriage then beingtreated in his office is perfectly legal
without resorting to any other civil or religiousremony

» Inform the parties that the marriage can be diggbhf necessary, only by a court of
competent jurisdiction or death of either party.

= That any of the parties who contracts another mgeriwith a third party during the lifetime
of the present spouse would be guilty of the oféen€ bigamy and liable to be punished
accordingly.

The exchange of marriage vows in the presence efwitnesses present follows the above
instructions. The Registrar then fills up the Mage Certificate (Form E), its duplicate and
counterfoil and signs both. He invites the partied the witnesses to sign the certificate and its
duplicate before he severs both from the countenfiothe marriage certificates book. He then

hands one certificate over to the married couptefdes the other in his office.

(i) Marriage in Special Venues and Nigerian Foreign Misions
Section 29 of the Marriage Act provides that a mge may be solemnized in a venue other than
a licensed place of worship or a registrar’s offiéex special license indicates any special venue,
the Registrar of Marriage in the LGA in which themmage is intended to take place is obliged,
upon the production of such license, to give tleerice holder, a blank marriage certificate in
duplicate. The celebrant of the marriage then filfs the certificates after observing all the
formalities prescribed in the relevant mode of swigzation of the marriage chosen by the couple

i.e. according to religious rites or civil ceremony
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In the same manner as marriage celebrated in sstRats office, all Nigerian diplomatic
offices in foreign countries are empowered undetises 49 — 53 of the Marriage Act to perform
marriages between parties one of whom must be aridig The marriage can be solemnized by a
marriage officer in his office, and such marriageas valid as the one contracted before a
Registrar of Marriage in Nigeria. For the purpodettee Act, every Nigerian diplomatic or
consular officer of the rank of secretary or abanmlifies as a marriage officer in whatever
country he is accredited to and his regular offieeves as the marriage office. All such marriages
are subject to the same rules except those codtargections 13 and 15 - 17. However, where a
caveat has been entered under section 14 in respacharriage for which notice has been given,
the caveat operates to nullify the notice and mlcpedings based on it. Any fees paid must be
refunded to the payer who reserves the right te gifresh notice. The necessity to obtain the
consents required under sections 18 and 20 of tttemy be dispensed with where consent
cannot be obtained due to the giver's absencecasaility or disability. However, required
consents cannot be dispensed with where the maro#igcer is satisfied that the marriage is
sought to be celebrated outside Nigeria solely imedhe necessary consents were refused in
Nigeria.

For other modifications to the provisions of thernzage Act in order to validate statutory

marriages contracted in Nigerian foreign missiceg section 53(f) — (i).

3.2.3 Legal Effect of Non-Compliance with Rules of Formaties
The provisions of sub-section (3) of section 33h&f Marriage Act make it clear that failure to
comply with most of the formal requirements for nmege under the Act, will not affect the
validity of that marriage. According to section 3B(‘no marriage shall, after celebration be
deemed invalid by reason that any provision of #$ other than the foregoing has not been
complied with”, the said “foregoing” being the cents of section 33(2) of the Act. Section 33(2)
provides thus:

A marriage shall be null and void if both partiesowingly and wilfully

acquiesce in its celebration:

(a) in any place other than the office of the regisirmarriages or in a
licensed place of worship (except where authorisgdhe licence issued
under section 13 of this Act); or

(b) under a false name or names; or

(c) without the registrar’s certificate of notice azdnce issued under section 13
of this Act duly issued; or

(d) by a person not being a recognised Minister of spgtigious denomination
or body or a registrar of marriages.
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The effect of this provision is that non complianeigh any formal requirement apart from the
rules relating to venue, names, registrar’s cedi@é or license, and marriage officials, does not
invalidate or nullify a marriage. Even with respezsection 33(2) itself, a marriage performed in
contravention of the rules may not be invalidafatiére is proof that one (or even both parties) to
the marriage was ignorant of the non-compliancé tie rules.

Case law on this very controversial issue revedadsthe courts have somehow adopted the
position that procedural defects in marriage fortiesl should not be grounds for voiding an
otherwise legal marriage. The attitude of the ®istdeducible from the stringent standard of
proof they require to declare a marriage void asom of statutory procedural irregularities. This
attitude is underlined by the liberal view takenthe case oRussel v. Attorney-Generdll949]
A.C. 391where the court held that a valid statutory mgegig subsisting even in the face of the
uncertainty raised by the registrar of marriaged the mandatory 21 days notice of marriage had
been given. The court said:

“It is clear from the authorities which have bested to me that when there

is evidence of a ceremony of marriage havirggnb performed, followed by

co-habitation of the parties, the validity tife marriage may be presumed,

in the absence of decisive evidence to the conthawould be both tragic and . . .

chaotic if such a ceremony would on slenderdence, be declared null and

void”.
Nigerian courts seem to hinge their reasons forolgdhg the validity of marriages performed
with procedural defects — particularly the non-preenent of the registrar’s certificate — on the
clause “knowingly and wilfully acquiesce”. In theery interesting case oAkparanta v.
Akparanta [1972] 2 ECSLR 779the wife/petitioner sued for the dissolution ofrmege which
she alleged took place on May 11, 1963. The cergm@s performed under full Roman Catholic
rites at Christ the King Catholic Church, Uyo aftBe publication of banns of marriage. The
Respondent husband had undertaken to take cark mfeminary legal requirements for the
celebration of the marriage. The petitioner herdafnot know the details of such preliminaries
but believed, having heard the published bannssaed the Respondent handing over a document
to the officiating Priest on the eve of the mareidhat indeed everything official had been taken
care of. At the ceremony itself, the parties dréssenormal wedding attire, exchanged vows and
wedding rings before the officiating Priest — R&lifford — and thereafter signed the marriage
certificate along with two witnesses. Photograath®h at the ceremony and the marriage register
of the church were tendered in evidence. Howebherréspondent denied that he ever arranged to
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3.3

marry the petitioner under the Act; that what htemaded was a church blessing. He accused the
petitioner of stage-managing the ceremony so dgwer to be able to produce photographs and
that he himself did not attach any importance te timgs as a symbol of the union. All he
intended was a customary-law marriage that woultbkenhim marry other wives — a desire he
had made abundantly clear to the petitioner.

In its judgement, the court reviewed extensiveg tase law on the effect of procedural
defects on the validity of marriage under the Aud &eld that all the evidence pointed to the fact
that the ceremony of marriage solemnized betweenptrties on May 11, 1963 constituted a
valid and subsisting marriage, under the Act desttie fact that certain requirement of the law
were either not complied with or were inconclusiVee court said:

| cannot say in the face of the respondent’s assear the petitioner’s denial or

vice-versa that both parties knowingly and wilfudlgquiesced in the celebration

of the marriage without the Registrar’'s Certificdte order to raise section 33(2)

(c) as an objection to the validity of the marriagemust be shown that both

husband and wife acquiesced in its celebration owmththe Registrar’s

Certificate. It is not enough if the evidence bBthes acquiescence by one party

and the other party acted in complete ignorancéhefrequirements . . . The

raison d’étre of the provision is to protect th@suspecting party, usually the

wife, from the exploitation of her ignorancetbé statutory requirement or her

confidence in the party, usually the husbandairanging the marriage.
In the case oRkwudike v. Akwudikg1963] 7 ENLR 5no Registrar’s certificate was issued and
both the respondent and the officiating priest kridvthe non-compliance with the rules. The
petitioner was however ignorant of that fact andesd had no knowledge of the requirement
under Section Il of the Marriage Act even thougke $lad intended to undergo a monogamous
marriage under the Act. Secondly, the marriagenseny had indeed been performed as required
under section 21. Idigbe, J., (as he then was) theldthe wife/petitioner cannot be said to have

wilfully and knowingly acquiesced in the irregulgrand pronounced the marriage valid.

The Legal Status of “Foreign Marriages” in Nigeria

This sub-topic examines the legal status of monagsnmarriages celebrated in other countries in
Nigeria. What is envisaged here is not marriagelrated in any of Nigeria’s foreign missions or
embassies under the Marriage Act, but marriagesbcated in foreign countries under their
various laws. Generally, the formal validity oftatsitory marriage depends on whether or not the
marriage was celebrated in accordance withléRdoci celebrationis.e. in accordance with the

law of the country where the marriage was celedrate
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3.4

There is a lacuna in the Marriage Act as to thallstatus of marriages celebrated abroad,
here in Nigeria. There is nowhere in the Marriage Where it is expressly or by implication
provided that marriages celebrated abroad be reoedynTherefore, conflict of law rules is relied
on to deal with all foreign marriages that are ngaraous in nature. Thus, a foreign marriage will
be accorded the status of a statutory marriagg thblex loci celebrationisit is so recognized
and the parties also possessed the requisite tapaco marry under the laws of the country of
their pre-nuptial domicile i.dex domicilii.. This means that if both parties abroad, lackexhcidy
to marry under the laws of their country of don@ciNigerian courts will treat the marriage as
void even though the parties may have had capanitgr Nigerian law. The case $bltomayor
v. De Barros[1874 — 80] All E.R. Rep. 94llustrates this point. But if either of the pagiwas
domiciled in Nigeria, and the other one domicildmicad lacked capacity under hés< domicilii
their marriage, celebrated subsequently abroad ¥ahd under thdex loci celebratioh will be
treated as valid if both parties at the relevanetihad capacity to marry under Nigerian Law.

In summary, the present position of the law regaydhe status of foreign marriages is

ambiguous and subject to random interpretations.

Legal Effects of Statutory Marriage

Marriage creates a special status to which thealsavibes “peculiar rights and duties, capabilities
and incapabilities” The rights and duties so creattect the relationships between the spouses
and between them and third parties. The law alsitepts them to some extent in matters

concerning crime, property rights, evidence, tatsl contracts. Above all, the parties to a

marriage owe each other some inalienable dutieoblgations. They also acquire a status which

they enjoy either until the death of one party msdlution of such marriage. While the marriage

lasts, parties to any one of such forms of marriag@y the rights, duties, capacities and

incapacities that the law ascribes to it. Thustusbay marriage confers on parties to it certain

peculiar rights and obligations that are dealt witkthe following sub-heads.

3.4.1 Legal Unity, Rights and Privileges

The husband and wife of a marriage under the Aettaunted as one person under Nigerian law.
And to that legal unity, the law attaches some igpeights and privileges that parties to other
forms of marriage do not enjoy. For example, whenegference is made in any law to “husband
and wife” the definitional section of the law oethelevant section of the law is quick to point out

that the terms mean the husband and wife of a $G&n marriage” or “monogamous marriage”
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[see,section 18 of the Interpretation Act; section 2(&) the Evidence Act,andsection 1 of the
Criminal Codg. Again, under criminal law, a man cannot be gult raping his wife unless the
event in question takes place during the subsistef@n order of judicial separation — a relief
open to only wives of a statutory marriagee Sections 6, 218, 221 and 357 of the Criminal
Codg. For purposes of convenience, some of these ahaigthts and privileges are discussed in

the sub-heads below.

(1) Contracts and Torts
In Nigeria, except for states of the former WestBegion and Lagos, parties to a statutory
marriage cannot contract with themselves since #reyone legal person. Therefore they cannot
sue each other in contracts unless the contracts made before their marriage. But by section 1
of the Married Women’s Property Law, 1958 of théudet Western Region, the parties can sue
each other in contract in respect of contracts maefere or after their marriage. As for the
couple’s contractual capacity and liability in thiparty contracts, the liability of one party ftwet
third-party contracts entered into by the othempetels on the nature of the contracts and the
nature and extent of authority given by the ligidety to the other, to contract.

In torts, liability of the spouses is similar to &tobtains in contract in the rest of Nigeria.
Even in states of the former Western Region, sec of the Married Women’s Property Law
provides that “no husband or wife shall be entitiedue for a tort” unless such an action is taken
by the wife for the purpose of protecting her ptévaroperty. But the husband does not have the
same right against his wife even if it is for thtection of his private property. With respect to
third parties, the spouses can sue and be suedrtsrincluding for wrongful death of a spouse
arising from fatal accidents caused by third partie

For full details of this subhead, sée I. Nwogugu, Family Law in Nigeria (Revised
Edition) pgs. 83 — 95.

(2) Criminal Law & Law of Evidence

In criminal law, neither spouse to a statutory mage can be guilty of stealing from each other
because no man can steal from himself. Sectionf1BeoCriminal Code protects spouses from
prosecution as accessories-after-the fact of cmommitted by one who assists the other to
escape punishment provided they are “wife and mdslod a Christian marriage”. Under section
33 of the Criminal Code, the wife is also not cnaily liable for a crime her husband compels her

to commit in his presence provided that the crisy@at punishable by death or of the sort that
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causes grievous bodily injury. As between themsglsection 34 provides that the spouses cannot
also be liable for the offence of conspiracy unkegh a third party.

In the law of evidence, section 157 of the EvideActprovides that spouses to a marriage
are competent to testify in favour of one by thieeot But under section 160(4) of the Evidence
Act, they are not compellable as witnesses inrainal trial involving one or both of them against
each other without the consent of the other accspedise; unless such trial is in respect of
matters covered in section 160(1) of the Evidence A

For full details of this subhead, sEel. Nwogugu, Family Law in Nigeria (Revised Edin)
pgs. 99 — 100

(3) Property and Succession Rights

Apart from the special privileges conferred undémmal and evidence law dealt with above, the

wives of a statutory marriage also enjoy some iitdneze and property rights conferred on them
by statutes. For example, section 49 of the Adrtretisn of Estates Law, applicable in states of
the former Western Region, entitle the widow ofexehsed intestate married under the Act to
inherit a portion of his estate even if he was sabjo customary law in his lifetime. Furthermore,

by the provisions of section 72 of the MCA, wivdsstatutory marriage in appropriate cases, are
entitled to maintenance and/or settlement of pitypgoon divorce whereas customary law wives

have no such rights upon dissolution of their nages.

3.4.2 The Right of Consortium
Consortium refers to the totality of rights, sogietr affiliation, services and help that married
persons enjoy from each other. It means the loaes, comfort, companionship, affection, and
assistance which each spouse in a marriage iseentit receive from the other. In contemporary
times, it is really irrelevant which spouse playlsatvrole in a marriage, provided that such roles
are of mutual benefit to the parties and accordb thie norms of marital living and togetherness.
Consortium is so important that any third-partyerférence with that right attracts legally-
supported commensurate sanctions. Persons whéematevith the consortium rights of parties to
a statutory marriage may be liable in damagesrtcement, adultery, and contractual or tortious

wrongs. Some of the rights of consortium ariseegithut of law or custom, are as follows.

(1) Marital Cohabitation
Husband and wife have a legal duty to live togetihethe same household, even though not

necessarily under the same physical roof. The shmesehold” here means places that the parties
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mutually agree on, to live in even if that involvesre than one home located in different places
or even different countries, and occupied by attl@amember of the household at different times.
The breach of this duty implies the matrimonial enisduct of either desertion or living apart, on

the part of the party in breach. These actions bwyelied on by the innocent party to sue for
either restitution of conjugal rights, judicial segtion or even dissolution of marriage as provided
for in sections 15(2)(d) — (g) of the MCA.

(2) Sexual Intercourse
Sexual intercourse is one of the major causes oftahaisharmony. This is because it is the
foundational basis of marriage and a duty thatigmtb a marriage owe to each other, irrespective
of their personal inclinations or desires. It id nausual for one party to whom sex is denied to
accuse the other party of cruelty or conduct thatdther party cannot reasonably be expected to
bear. These are valid accusations allowed by tbegions of section 15(2)(c) of the MCA.

Note however that the right to sex must be exetlaisasonably and with due regard to the

other party’s health, comfort and convenience.

(3) Protection

Spouses to a marriage have a duty to protect etaehn against all sorts of dangers from human,
natural or other causes. They have a right to ehdtiod, clothing and medications necessary to
ensure good health. Under the Common Law, a wié Iberty to pledge her husband’s credit in
respect of any of these necessaries where her maisaigs to supply her same and the husband is
liable to the creditors for such goods supplietitowife. Section 32(3) of the Criminal Code Act,
[Cap C38 LFN 2004] guarantees a full defence tpause who uses whatever force that is
necessary to defend the other spouse being assaulk#lated in his/her presence.

4.0 Conclusion

The validity or otherwise of a statutory marriageNigeria rests squarely on whether or not the
parties to the marriage possess the requisite itggacmarry and whether or not they comply
with the rules of formality for the celebration thfe marriage. As earlier discussed, capacity to
marry is generally governed by the law of the copimt which the parties are domiciled at the
time of marriage, while the solemnization formaktiare regulated by the law of the country
where the marriage is celebrated i.e.ltheloci celebrationis

In Nigeria, section 3(1) of the MCA determines tapacity of parties to marry while the

relevant sections of the Marriage Act govern pracadformalities for contracting the marriage.
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Thus, a marriage under the Act is void if a paotyite marriage does not meet the standards set by
section 3(1) of the MCA. Whereas the validity ofmarriage contracted in breach of the rules of
formalities may or may not be void depending onapplication of the provisions of section 33(3)
of the Marriage Act.

The legal effects of a valid marriage are manifelgart from creating a special status that
both parties enjoy, they also enjoy the right ofistium which includes cohabitation, sex and
mutual protection. They also enjoy certain privédegand protection in criminal and civil
proceedings in court guaranteed by some sectiotfseo€riminal Code and the Evidence Act, as
well as other laws which regulate contracts, tartd property rights between the parties and other

third parties.

5.0 Summary
This unit has dealt with the validity of statutomyarriages in Nigeria and the following is a
summary of the issues discussed.
1) That for a statutory marriage to be valid, the iparto it must possess the requisite capacity
to contract the marriage, i.e. the parties must:

* Dbe single;

* not be within the prohibited degrees of consangyiand affinity;
= really consent to the marriage; and

* be of marriageable age.

2) That the parties must also comply with the procaldiarmalities required for the celebration
of the marriage thus:

» File notice of marriage and obtain a registrardifteate or a special licence in
lieu of notice

= Proceed to one of three venues for the celebratidhe marriage, i.e. licensed
place of worship, Registrar’s office (or any of HBita’s foreign mission office
where necessary) or a venue named in a speciatéce

» Ensure that the right officials solemnize the nage etc.

3) That the legal effect of non-compliance with rubddormalities is that the marriage may be
void depending on which rules were violated andtiwieor not both parties “knowingly and
wilfully acquiesced” in the celebration of the mage in violation of those rules.

4) That the validity in Nigeria of marriages contratti@ foreign countries is determined by
conflict of law rules

5) That the legal effect of a valid statutory marriagehat it confers a peculiar status, special

privileges, rights, benefits, duties and obligasion

102



6.0 Tutor-Marked Assignment

Discuss the formal and essential validity of augtaly marriage in Nigeria.

7.0 Suggested Further Readings/References

1) Aderibigbe, R.Family Law in Nigeria
(Lagos: Codes. Publishers, 2004) pages........c.ccccvvveennnns
2) Adesanya, S. ALaws of Matrimonial Causes
(Ibadan: Ibadan University Press, 1973) pages..... cmw ...
3) Falade, A.Marriages, Divorces and Inheritance in Nigeria
(cervevvvevnnen llusalaiye Press Ltd., 1999) pages..........coa.....
4) Nwogugu, E. I.Family Law in Nigeria [Revised edition]
(Ibadan: Heinmann Educational Books, 1990) p&@es 101.
5) Onokah, M. C.Family Law
(Ibadan: Spectrum Books Ltd., 2003) pages 1185- 1
6) Sagay, |.Nigerian Family Law[Principles, Cases, Statutes & Commentalties
(Ikeja: Malthouse Press Ltd., 1999) pages 493- 10
7) Tijani, N., Matrimonial Causes in Nigeria: Law and Practice
(Lagos: Renaissance Law Publishers Ltd, 200@¢pa. ...............
Statutes
1. Marriage Act, 1914, Cap. M6Act Cap M7 LFN2004, Sections 7 — 53.
2. Matrimonial CausesAct Cap M7 LFN 2004, Sections 3(1), 4(1), 15(2) and 72
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Unit 2: Void and Voidable Statutory Marriage

1.0 Introduction
2.0 Objectives
3.0 Main Content

3.1Distinction between Void and Voidable Marriage
3.2Void Statutory Marriage
3.3 Grounds which Render a Marriage Void

3.3.1 Subsisting Lawful Marriage

3.3.2 Prohibited Degrees of Consanguinity and Affinity
3.3.3 Non-compliance wittLex Loci Celebrationis

3.3.4 Absence of Real Consent

3.3.5 Marriageable Age

3.4Voidable Statutory Marriage
3.5Grounds which Render a Marriage Voidable

3.5.1 Incapacity to Consummate
3.5.2 Mental lll-health and Epilepsy
3.5.3 Respondent’s Venereal Disease
3.5.4 Pregnancy by Another Man

3.6 Statutory Bars/Defences to a Petition for Nullifvmidable Marriage

3.6.1 Limitation of Time

3.6.2 knowledge of the Petitioner
3.6.3 Petitioner’'s Approbative Conduct
3.6.4 Disabled or Guilty Petitioner

3.7 Effect of Decrees of Nullity in respect of Void aWdidable Marriage
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 Suggested Further Readings/References

1.0 Introduction
Void and voidable marriage fall within the topicuadly referred to as annulment or nullity of

marriage. Annulment of marriage differs conceptu&idbm divorce in that divorce terminates a
legal status, whereas an annulment establishesathatrital status never existed. When a
marriage is annulled, it means that it has beercatlad or abrogated or made void by a
competent authority, based on fundamental defédtisough the parties may have gone through
a ceremony of marriage and cohabited as man are] eeftain defects may exist which render
that marriage voiab initio or merely voidable.

This unit deals with the nature, characteristicd lgal effects of void and voidable marriage.
This is with respect to only statutory marriagecsimullity of customary law marriage has
already been dealt with in Module 2 of this course.
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2.0

3.0

3.1

Objectives
The objectives of this unit are to help the studéedrn the following:

() The meaning of void marriage

(i) The meaning of voidable marriage

(i) The difference between void and voidable rege
(iv) The grounds on which a marriage may be void

(v) The grounds on which a marriage may be voidable
(vi) The bars or defences to a petition to void a rageri
(vii) The legal effects of void and voidable marriage.

Main Content
While discussing the validity of statutory marriagethe last unit, we noted that the validity or

otherwise of a marriage celebrated under the Agedéds on whether or not the parties possessed
the requisite capacity to marry and whether thaypmeed with the rules of formalities for the
celebration of the marriage. Invalidity of a mageamay be occasioned by the marriage being
either void or voidable. These two concepts diifenature and character but they both produce
the same result — even though at different stafji¢seomarriage. We shall now examine both

concepts, beginning with the distinction betweemth

Distinction between Void and Voidable Marriage

Nigerian law, like its English counterpart, createdistinction between marriages that are void
and those that are voidable even though both dasseaffected by irregularities, and are invalid
as a result. This distinction was summarized bydLd&reen in De Reneville v. De
Reneville[1948]1 All E.R. 56hus:

“A void marriage is one that will be regardeddwery court in any

case in which the existence of the marriage isdne as never having

taken place and can be so treated by both padies without the

necessity of any decree annulling it. A voidablernage is one that

will be regarded by every court as a valid and stilbg marriage until

a decree annulling it has been pronounced by at @fucompetent

jurisdiction”.
Flowing from the above, a void marriage is one imch the defect is such that the law regards
the marriage as never having taken place — i.a &biinitio; whereas, a voidable marriage is
perfectly legal and exists as a valid marriage ss\@nd until a decree of cancellation is granted
in respect of it. The legal consequences arisiog fthe distinction between void and voidable

marriages are important and they are as follows:
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3.2

= A decree in respect of a void marriage can be prooed at any time, even after the death of
the parties to the marriage. But a decree of guitit a voidable marriage can only be granted
during the lifetime of both parties to the marriage

= Only the spouses to a voidable marriage can clg@lés validity and they do so during their
joint lifetimes. But parties to a void marriage aany interested third party may question the

validity of the marriage even after the death ef plarties.

» Parties to a void marriage do not need a decreriltify (except for confirmation of status
purposes) to have capacity to contract anotheriagarwith third parties; whereas a decree
absolute of nullity of voidable marriage is a cdiut precedent to obtaining the requisite

capacity to marry someone else.

= All children born or conceived during the continoarof a voidable marriage are presumed to
be legitimate while those of a void marriage, sobje certain statutory modifications, are
presumed to be illegitimate. Note absence ofitilegte children under Nigeria Law — See
S. 38(2) M.C.D., S. 42(2) 1999 Constitution.

» Until a voidable marriage is annulled, anything @am pursuance thereof is valid whereas the

reverse is the case for a void marriage.

» The doctrine of approbation does not apply to a vmiarriage. But where a party to a
voidable marriage, by his overt act affirms or afates “the existence and validity of the
marriage, as to render it inequitable and contragyublic policy” to be allowed to complain,

he is estopped from challenging the validity of tharriage subsequently.

Void Marriage

Going by Lord Green’s dictum in thee Renevillecase, “a void marriage is one that will be
regarded by every court in any case in which thetemce of the marriage is in issue as never
having taken place”. And according to Lord Nourséhie case dRe Spence (deceased) [1990] 2
FLR 278 a void “marriage, both as a matter of language andefinition ... is a nullity. It is
only an idle ceremony. It achieves no change irsthtus of the participants. It achieves nothing
of substance.” Thus, the parties to it may theeefogat the marriage as void without obtaining a
formal court order declaring it void. However, arfal decree of nullity may be necessary where
a party may use same to confirm his or her unnthstatus when contracting a marriage with
someone else.
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3.3 Grounds which render a Marriage Void
The grounds upon which a marriage may be nullifegdoeing void are listed under section 3(1)
of the MCA, which provides:

Subject to the provisions of this section, a maeiathat takes place after the
commencement of this Act is void if any of the éoling cases but not otherwise, that is
to say, where —

(a) either of the parties is, at the time of the maeialawfully married to some other
person;

(b) the parties are within the prohibited degrees ofsanguinity or, subject to section 4
of this Act, of affinity;

(c) the marriage is not a valid marriage under the ddwthe place where the marriage
takes place, by reason of a failure to comply il requirements of the law of the
place with respect to the form of solemnizatiomafrriages;

(d) the consent of either of the parties is not aceakent because:-

(i) it was obtained by duress or fraud; or
(i) that party is mistaken as to the identity of thieeotparty, or as to the nature of
the marriage contract;
(iii) either of the parties is not of marriageable age.
Statutorily, it is clear from the above that thare five legitimate grounds on which a marriage

can be declared vomb initio. These are as follows:

3.3.1Subsisting Lawful Marriage
Sections 3(1)(a) of the MCA and 33(1) of the Mayei@Act provides that a purported marriage
under the Act is void if it is proved that at themé of the ceremony, either party was already
lawfully married to a third party either under austary law or under the Act. Violation of these
provisions renders the offending party liable topimonment for 5 or 7 years respectively.
Similarly, a party who is already married under &g either in Nigeria or under a monogamous
system outside Nigeria cannot validly contract haptstatutory marriage in Nigeria. In
Nwankpele v. Nwakpel¢1972] 2 CCHCJ 101the petitioner filed for the annulment of her
marriage to the respondent on the ground that éspondent had lawfully been married to
another woman on September 25, 1968 at the Lagosada Registry before he purportedly
married her on January 4, 1969 at the Wandsworttiiddge Registry in London. The certificates
of marriage issued in both cases were tenderedderce as proof of the facts therein contained.
The court, based on the evidence before it decl#natl the marriage between the parties
solemnized in London on January 4, 1969 was voideursection 3(1)(a) of the MCA and

granted a decree of nullity.
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In order to ensure that the monogamous nature sifatutory marriage is preserved,
section 35 of the Marriage Act expressly forbidsuasequent customary law marriage between a
party to a subsisting Act marriage and a third ypa& violation of this rule renders the
subsequent marriage null and void and the offeriddrie to a five-year prison term. In
Onwudinjoh v. Onwudinjoh [1957] 11 E.R.L.R. the court held that Jeremiah, a party to a
subsisting marriage under the Act with one Agnaskéd the capacity to marry another woman —
Chinelo under native law and custom during the iooance of the Act marriage. It therefore

declared as null and voab initio the purported customary law marriage with Chinelo.

3.3.2Prohibited Degrees of Consanguinity and Affinity
Since 1970, any marriage celebrated between persotien the prohibited degrees of
consanguinity is void under section 3(1)(b) of MEA. The same rule applies to marriages
between affines except where such a marriagevattsn the exceptions provided under section
4 of the Marriage Act, i.e. where the consent bligh Court Judge has been sought and obtained

to perform a marriage between affines on the grafridxceptional circumstances”.

3.3.3Non-compliance withLex Loci Celebrationis
Section 3(1)(c) of the MCA provides that failuredomply with the rules relating to formalities
of the place of celebration of a marriage invakdathat marriage. However, section 33(2) of the
Marriage Act modifies the above provision in thesethat it introduced a mental element in the
state of mind of the parties, in determining whetbrenot the marriage celebrated in violation of
thelex loci celebrationiss void.
As noted in the preceding unit, it is only wherdhbparties knowingly and wilfully acquiesce in
celebrating the marriage in total disregard of itieriage formalities that the marriage will be
invalidated. Besides, section 33(3) of the Marridges, creates a distinction between formal
defects which render a marriage void if the partiesowingly and wilfully” acquiesce in its
celebration, and formal defects which never remderarriage void. By this distinction the formal
defects which render a marriage void include wreegue, using false names, failure to obtain
form C, i.e. Registrar’s certificate and using arawthorized celebrant. Other formal defects are
treated by the law as too inconsequential to idedd a marriage celebrated without reference to

them.
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3.3.4Absence of Real Consent
Section 3(1)(d) of the MCA invalidates a marriaghickh was contracted either without any
consent from one or both parties to the marriagd oconsent was given, same was not real
consent. This lack of a valid consent may ariskeeifrom duress, fraud, mistaken identity or
mental incapability on the part of the party comeek Let us now briefly examine each if these

elements of invalid consent.

Duress

Duress was defined in the caseSaechter v. Szechter [1970] 3 All ER 9@%&ere the petitioner,
who had been a political prisoner in Poland, hadriedh the respondent solely in order to be
allowed to leave the country. It was held that thariage was invalid because of the duress
emanating from the Polish authorities. For duresgittate a marriage, the court said, it must be
proved that:

“The will of one of the parties thereto has beererberne by genuine and
reasonably held fear caused by threat of immedlateger (for which the party
himself is not responsible), to life, limb or liyrso that the constraint destroys
the reality of consent to ordinary wedlock”.
“Danger to limb” has been held in the casdref Meyer [1971] 1 All ER 378 mean a serious
danger to physical or mental health and “dangeciuithes danger to at least a party’s parent or
child. In addition, danger can include penury ocialbdegradation if they form an essential
element in danger to life, limb or liberty. In Niigg duress has been held in the unreported case
of Aiyegbusi v. Aiyegbusio include the threat of a paternal curse viewgdnany traditional
people as likely to have grave consequences fgoehson cursed.
For duress to be upheld in any case in whichatleged, it must satisfy the following conditions:
(1) The party threatened must not be responsible ferbtisis of the threat. [Buckland v.
Buckland [1967] 2 All ER 300, the petitioner, who was falsely alleged to have ha
unlawful sexual intercourse with a Maltese girl,rriead her because due to anti-British
feeling at the time, he was advised that he wagylito be convicted and sent to prison for
two years if he did not do so. It was held thatsihe did not commit the act alleged and

there was a threat to his liberty, he was entiited decree of nullity.

(2) The threat must have caused actual fea&imgh v. Singh [1971] 2 All ER 82& girl went
through an arranged marriage out of a sense ofahdyrespect for her parents, it was held

that it did not amount to duress arising out of f@ato invalidate the marriage. But in the

109



American case offee v. Lee [1928] 3 SW 2d 6,/&hich involved a “shotgun” marriage,
the court declared the marriage contracted underdebeing shot void because “ if there

had not been a wedding, there would have beeneaadlin

(3) In all circumstances, the threat must be to lifaplor liberty and the threatened party must
have believed the threat sufficiently enough tacéohim or her to consent. I&cott v.
Selbright [1886] 57 L.T. 421 the petitioner who was under the fear of banlaypt
proceedings against her as well as the fear ofipaksumption of the fact that she was a
woman of easy virtue, married the respondent whibrhade the threats. The court granted
her petition for nullity on the ground that her sent had been obtained under duress,

particularly when the respondent had also threatéméill her.

Fraud
A marriage will be invalidated if the consent ofparty was obtained through fraudulent

misrepresentation of material facts.Miartins v. Adenugba [1946] 18 NLR 63heplaintiff sued

the defendant for damages for either a breach ofmise to marry under the Act, or in the
alternative, fraudulent misrepresentation or dedéie defendant had informed plaintiff's parents
that he had completed all preliminary arrangeméntsheir marriage. He then took her and her
relatives to the Marriage Registry. On getting ¢hdre went in alone and later came out to inform
them that the marriage was completed. All partiescerned then moved to the church — St.
Peters Church, Lagos — for a blessing of the unidrereafter, the plaintiff was induced to
believe that she was really married to the defehdased on his utterances and actions and lived
with him for 3 years. Plaintiff later discoveredatmo valid marriage under the Act ever took

place. The court held that she had indeed beenvaecand granted her the reliefs sought.

Mistake
By the wording of section 3(1)(d)(ii) of the MCA, seems that for mistake to be pleaded as a

ground to void a marriage, the mistake must beeeidis to the identity of the other party or the
nature of the ceremony performed.

With respect to mistaken identity, the mistake willy vitiate consent if it is with respect to the
person married and not his qualities. For exampke marries Z under the belief that he married
B, the error is enough to invalidate the marrid®at. if A marries Z thinking that she is a rich and

famous actress, he cannot rely on mistake to idatdi the marriage. The kind of mistake that
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could invalidate a marriage is: if for example angagement had been conducted by
correspondence and a third party successfully isgretted the other spouse at the wedding.
The second limb of the provision is mistake ashe hature of the ceremony performed.
Mistaken belief that the petitioner was appearingai police court, or that the ceremony
performed was a betrothal or of a religious conearave been held sufficient to invalidate the
marriage. InValier v. Valier [1925] 133 LT 830the petitioner was an Italian with little
understanding of the English language. He had goreigh a marriage ceremony arranged by
the respondent — an English girl — in a registdicefin the belief that it was an engagement
ceremony. The court held that the petitioner wastakien as to the nature of the ceremony, and
the mistake vitiated his consent.

But where the mistake is not as to the nature efdaremony but as to the legal effect or
consequences of marriage, it cannot vitiate conaggnb invalidate the marriage. Messina v.
Smith[1971] 3WLR 118the petitioner knowingly married the respondenetable her obtain
British citizenship, and facilitate her trade agrastitute without running the risk of deportation.
Her petition for nullity of the marriage failed k@ cse, in the opinion of the court, the parties
intended to acquire the status of married persamd,it was immaterial that one or both of them

may have been mistaken about some of the incidénitat status.

Mental Incapacity
According to Sir James Hannen P.Darham v. Durham [1885] 10 PD 80marriage does not

require a high degree of intelligence to understénd it is a different matter entirely where it is
proved that due to mental illness or deficiencpagy to a marriage was “mentally incapable of
understanding the nature of the marriage contract.”

Mental incapability comes in degrees between ohitrigsanity and mild mental illness, such as
senile detention i.e. loss of memory normally agged with old people. In cases of insanity,
there is no difficulty in determining that the ingaparty is obviously incapable of understanding
the nature of the marriage contract. On the otlardh mental illness or deficiency will only
invalidate the consent of a party who was, atithe bf the ceremony incapable of understanding
the nature of the marriage and the duties and nsdpitities it creates. This in effect means that
the peculiar circumstances of each case will deternvhat degree of mental incapability renders

a marriage void on the ground of lack of real cohse
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3.3.5 Marriageable Age

3.4

3.5

Neither the Marriage Act nor the MCA prescribes imimum age for marriage in Nigeria. The
Marriage Act, under section 3(1)(e) merely provitlest a marriage will be void if either of the
parties is not of marriageable age. The closegreate to the age of marriage in the Act is
section 18, which provides that any person belowy@ars, he/she not being widowed, must
obtain consent from any of the persons mentionedtusections 18 — 20 of the Act before
contracting a valid statutory marriage. In 2003 beer, the Child Rights Act (hereafter CRA)
was enacted for the Federal Capital Territory, Abuyherein section 21 of the CRA expressly
prohibits marriage for anyone below 18 years. TRAGs in the process of being domesticated
at state levels in order for it to have uniform laggiion in Nigeria. When this process is

complete, it would fix marriageable age in Nigeatal 8 years.

Voidable Marriage
A voidable marriage is one that will be regardecelagry court as a valid and subsisting marriage

until a decree annulling it has been pronounced bgurt of competent jurisdiction. This means
that the marriage is valid for all intents and msags until the discovery of some defects that
ultimately make the continuance of the marriage dsgible; thereby requiring a decree of

annulment.

Grounds which Render a Marriage Voidable
A marriage is voidable if it offends against anytbé grounds set out under section 5 of the

MCA — such grounds being incapacity to consumntagenarriage, mental ill-health or epilepsy,
transmittable venereal disease and pregngecyliumi.e. pregnancy for another man. We shall

now examine each of these grounds.

3.5.1 Incapacity to Consummate

Consummation of marriage means the first sexualeourse between the parties to a marriage
after the celebration of the marriage and not legfas was the casewredge v. Dredge [1947] 1
All ER 29. The post-marital intercourse must be ordinary aathplete i.e. there must be a
penetration of the female vagina by the male pkmia reasonable length of time with or without
orgasm. It is immaterial that the parties use cmeptives.

Section 5(1)(a) of the MCA provides that a statytoiarriage is voidable “where at the time of
marriage, either party to the marriage is incapaleonsummating the marriage”. In other

words, a marriage may be voided if a party tohgugh willing, is unable to consummate the
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(i)

marriage. Incapacity to consummate a marriage neague to either the impotence of the man,
or the impenetrability of the woman arising outsofne physical malformation. Although, most
cases of incapacity are based on physical abndresalmany are also traceable to psychological
factors. For instance, a man may suffer impotendg with respect to the wife and not with
other women.
The incapacity complained of must be permanentiaadrable. And this rule of incurability
covers cases where any remedial operation is dang@nd where a party refuses to undergo an
operation or submit to proper treatment that watlterwise cure the defect complained of. In
the unreported case Akpan v. Akpan the husband tried unsuccessfully at several timésve
intercourse with his wife throughout their co-habin. He refused to submit himself to medical
examination despite expert opinion that he couldured of his impotence. The court held that
his refusal to submit himself to medical examinateonounted to incapacity to consummate the
marriage on the part of the husband, and nullifiesdmarriage accordingly.
Interestingly, either party to the marriage, inchgldthe incapacitated party can rely on the
incapacity of the sufferer to file for nullity. Thiposition is supported by section 36(2) of the
MCA which provides that a petitioner who relies the incapacity of either party should not be
granted a decree by the court it he or she either:

knew of the incapacity at the time of marriage;

(i) had conducted him or herself in such a mara=eto render the granting of the decree
harsh or oppressive to the respondent.

Where the incapacitated party files for nullity, heust prove that he was ignorant of the
incapacity at the time of the marriage. In the cafsarthan v. Harthan [1948] 2 All ER 639
the husband who had been unable to consummate déneage due to his own impotence,
successfully brought a petition to nullify the mage.
Note that the lapse of time between the marriagetlaa filing of the petition debars the grant of
a decree. This is perhaps why a decree of nullgyg refused in the case Béttit v. Pettit [1962]
3nAll ER 37 where the petitioner sought to rely on his impoeeafter twenty years of marriage.
The court refused the decree and held that grattieglecree sought would have been against
public policy and harsh on the respondent who reatitb cope with the petitioner’'s impotence
for such a long time, and had had a chéldundatio ab extrae. by artificial insemination.

Finally, the court will only grant a petition forulity if the incapacity complained of

existed both at the time of contracting the magiagd at the time of hearing the petition.
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3.5.2 Mental lll-health and Epilepsy
Mental ill-health is a general title which covergfetent categories of mental diseases and

disorders. Epilepsy on the other hand is a diseddbe nervous system which renders the
sufferer unconscious and subject to violent physicavulsions. The MCA has provided in
section 5(1)(b) that a marriage is voidable whétleee of the parties is:

(i) of unsound mind; or
(i) a mental defective; or
(ii)subject to recurrent attacks of insanity orlepsy.

We shall now examine each of these sub-requirements

Unsoundness of Mind
Unsoundness of mind connotes a mental disorderhmmay be continuous or intermittent in

nature. Unsoundness of mind, when contrasted withight insanity, means that the sufferer
possesses a degree of understanding which is howeswdficient to guarantee his ability to cope
with the demands of marriage, including having aieih. Thus, a person with an unsound mind
e.g. an imbecile, may possess enough understamdiggve valid consent to a marriage and
appreciate the ceremony performed but would be lanbfunction as a normal spouse and

parent due to his/her mental disorder.

Mental Deficiency
A mental defective is defined under section 5(2hefMCA as:

“a person who, owing to an arrested or incompdieteclopment of mind,
whether arising from inherent causes or induceddisgase or injury,
requires over-sight, care or control for his owrotpction or for the
protection of others and is, by reason of that,factfitted for the
responsibilities of marriage”.

Flowing from the above definition, a mental defeetis a person, who, as a result of the limited
functioning of his mind is unable to care for hitfise others; he is therefore unfit for marriage
and marital responsibilities. Bennett v. Bennett [1969] 1 All ER 53%he parties were married

in 1965 but were together for only short perioddiwfe, the husband being on active military
service abroad and the wife remaining in EnglantbrRo their marriage, the wife had been

admitted into a mental hospital on two occasiofects of which the husband was ignorant when
they married. After the marriage, the wife was redtéd at her own request, for a short time in

the same mental hospital while the husband wasadbi®@n his return, the doctor informed him
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that his wife had been having treatment in a mérdapital. The husband then filed a petition for
a decree of nullity and the court held that althotlge wife had been temporarily insane and of
unsound mind (this being within the definition oemtal disorder) for a short period of time,
there was no evidence to show that she was suffémm a mental disorder of such kind or to

such extent as to be unfitted for marrisaged the procreation of children as envisaged by th

MCA. The husband’s petition was accordingly dismiss

Insanity and Epilepsy
Section 5(1)(b)(iii) of the MCA provides that a mage is voidable on the ground that either

party to the marriage, is subject to recurrentc&ttaof insanity or epilepsy. Insanity which
renders a marriage void must be distinguished firanity which renders a marriage voidable.
The tests laid down in the casesVgfsall v. Wysall [1959] 3 AIER 396 andIn the Estate of
Park, Park v. Park [1953] 2 All ER 1411 at 143&em to suggest that mental incapacity — to
which both insanity and unsoundness of mind, amoatigers belong — manifests in different
degrees. And the degree of mental incapacity détesmwhether or not a sufferer is able to
understand and appreciate the nature of the comtfacarriage and the responsibilities normally
attaching to that status. Therefore, for a marriegée void, the degree of mental incapacity
envisaged must be the “unsoundness or incapacityinfl properly called insanity”. This in
effect means that the party is not only incapalblenalerstanding the nature of marriage and its
consequences (as to render his consent invalidvifh but also the fact that he is incapable of
“managing himself and his affairs”.
In contrast, the sort of mental incapacity envisltgemake a marriage voidable is a degree of
unsoundness or incapacity of mind which is suctoasake it impossible for the sufferer to live
a normal married life; particularly when there  prospect of any improvement in his mental
health to guarantee a future cohabitation withsfheuse. Therefore, all that is necessary, in order
to fall within the purview of section 5(1)(b)(iii¥ to show that a party suffers intermittently from
unsoundness of mind of such a kind or degree he tanfitted” for marriage. And this recurring
mental disorder must be a condition that existe@tate of marriage. This perhaps explains why
the court in theBennett case (supraheld that there was no evidence that the wife ddtered
from recurrent attacks of insanity (interpretedrtean unsoundness of mind) as at 1965 when the
marriage took place; the only case of insanity réed against her being in 1954 for a period of
one month only. But itHunponu-Wusu v. Hunponu-Wusu [1969] 1 All NLR 62he wife who
suffered two fits of unsoundness of mind each, lbetlore and after the marriage was held to be
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subject to recurring attacks of insanity at theedstthe marriage even though she was quite sane
and normal when the marriage was celebrated.

Intermittent epileptic attacks are also classifiadthe same category as recurring insanity.
Therefore, any party to a marriage who suffers frepilepsy stands the risk of having his/her
marriage nullified on that ground, provided thesgroof that the condition existed at the date of
the marriage. At all material times, the burdenpadving that a party suffers from recurrent
insanity or epilepsy lies with the person allegitg

3.5.3 Respondent’s Venereal Disease

Section 5(1)(c) of the MCA provides that a marrigg®oidable if at the date of the celebration
of the marriage, one of parties to it is suffefrgn a venereal disease in a communicable form.
This means that once the disease can be commuhitatie petitioner or a third party, it is
sufficient to ground a relief. In the unreportedseafLawrence v. Lawrencethe wife was
pregnant and was suffering from syphilis — a vesledesease that is transmittable not only to the
husband but also to the unborn baby. The Judgedevgnanting a decree of nullity to the
husband, defined “communicable” to mean “commure#d any person” and not necessarily to
the other spouse as canvassed in arguments byetdarise respondent.

To get a relief, the injured party must prove ttit disease was contacted from the respondent
spouse and nobody else. But where the respondeatilésto prove by medical evidence that
he/she is not suffering from the disease, theipetifor nullity will fail. Finally, a petition for
nullity cannot be granted to a petitioner who lan the disability created by his own venereal
disease.

3.5.4 Pregnancy by Another Man

3.6

A marriage is voidable where, at the time of thkelmation of the marriage the wife is already
pregnant by another person other than the husiddre marriage may then be annulled at the
instance of the husband only upon proof that haent could not have been responsible for the

wife’s pregnancy. The wife cannot petition on tmeund of her own pregnanger alium

Statutory Bars/Defences to a Petition for Nullity é Voidable Marriage
The Matrimonial Causes Act, 1970 makes provisiangte courts to refuse to grant petitions for

nullity on certain grounds. These provisions whach as bars are however in respect of voidable
marriages only and they are set out under sec86rs37 of the MCA discussed below.

116



3.6.1 Limitation of Time
The MCA expressly provides under section 37(b) timtdecree of nullity shall be granted in

respect of any of the matters contained in sectidh¥b), (c) or (d) of the Act unless the court is
satisfied that such a petition was filed not lakamn twelve months after the date of the marriage.
This provision is an absolute bar which does naohia@f any extension of time under any
circumstance.

With respect to section 5(1)(a) of the MCA, a deasénullity shall not be granted on the ground
that the marriage is voidable by reason of a paitycapacity to consummate, where the court is
of the opinion that considering the lapse of tireéween the celebration of the marriage and the
institution of the petition, it would be harsh amgpressive to the respondent or contrary to public
interest to make a decree under the particulauwistances of the case, as was helBattit v.
Pettit (supra)

3.6.2 knowledge of the Petitioner
A petitioner who seeks relief on the grounds stateder sections 5(1)(b)(c) or (d) is debarred

from getting a decree of nullity unless he can prtivat at the time of the marriage, he was
ignorant of the facts constituting the ground. dstbeen held in the case $tocker v. Stocker
[1966] 2 AllER 147 that the objective standard of proof should belusedetermining whether
or not a petitioner was aware of the facts compldinf. Again, with respect to the ground
constituted under section 5(1)(a) of the MCA, tloart will refuse a petition for nullity under
sections 36(2)(a)(i) and 35(a) of the MCA, if it e the opinion that the petitioner had
knowledge of the respondent’s incapacity to consaternr was aware of his own incapacity to

consummate at the time of the marriage.

3.6.3 Petitioner's Approbative Conduct
Under section 36(2)(a)(ii) of the MCA, a petitioneno is aware that he may avoid the marriage

based on the respondent’s disability but went oomfthe onset of the marriage, to conduct
himself in relation to the respondent as to crédaempression that he was waiving his rights, is
deemed to have approbated the respondent’s digatiilivhatever nature. In the casei. D

[1979] 3 WLR 185the couple failed to consummate their marriagéngvto the wife’s wilful

refusal to consummate but went on to adopt thedr fivgter children. The husband knew that he
had a remedy in nullity proceedings but failedaket advantage of it before the adoption of the
children and thus represented, going by the adomigplication that they were husband and

wife. He later sought to have the marriage annubén he left respondent for another woman
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on the ground of the wife’s refusal to consummatee wife successfully defended the suit on
the ground that his approbative conduct since thgiage debarred him from complaining about
her wilful refusal to consummate and obtaining erée of nullity based on same.
Conduct which may amount to a bar against a petfto nullity can include:

(i) an express affirmation of the marriage by the joetér; or

(i) acquiescence to the discovered condition of ttepamrdent by continuing the

marriage inspite of same.

The contented acceptance of the discovered stasdfaifs regarding the respondent, and the
rendering of mutual conjugal rights to each othé@heut protests or complaints, amounts to
approbative conduct on the part of the petitiofidms, where children were adopted with the
knowledge, support and consent of both partiesusbdnd and wife, the acts were held to
constitute a bar to the actions of the petitionafiv. W [1952] 1 All ER 858
Again, a petitioner who consents to, and engagesairital intercourse with the respondent after
discovering the facts constituting any of the gmsifisted under section 5(1)(b)(c) or (d) of the
MCA cannot obtain a decree of nullity based on ¢héacts. The test for determining what
constitutes knowledge on the part of the petitia@@rcerning the facts discovered is an objective
one. Thus, irBmith v. Smith [1947] 2 All ER 85&he court held that the question in all cases is
not whether the petitioner, during or after postedvery intercourse believed that the respondent
was guilty of the facts discovered; but whetheeaspbnable man in his shoes and in the light of

the facts available to him, would draw that conidof guilt on the part of the respondent.

3.6.4 Disabled or Guilty Petitioner
Section 35(a) of the MCA provides that a party idanable to consummate a marriage cannot

rely on his own incapacity or impotence to obtaitearee of nullity unless he can prove that he
was not aware of the existence of the incapacitheatime of the marriage. Again, a petitioner
who seeks to rely on his own disability occasiobgdmental defect or venereal disease as a
ground for obtaining a decree of nullity is estappgeom doing so under section 35(b) of the
MCA. In the same vein, section 35(c) of the MCA \pdes that a wife who is pregnant by
another man cannot rely on her own guilty conditisna ground to obtain a decree of nullity of

her marriage. These situations would clearly bérasg@ublic policy and public morals.
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3.7

4.0

Effect of Decrees of Nullity in respect of Void and/oidable Marriage
Except for purposes of proving the single statua pfrty to a proposed marriage, a purported

earlier marriage that is voib initio need not be nullified by a formal decree of nwylliThis is
because such an earlier marriage is deemed byédser o have existed. However, a decree of
nullity is necessary to avoid a voidable marrig@ece the decree of nullity is made, the marriage
in respect of which it is made is effectively tenaiied from the date of the order. In other words,
all actions taken, or done by the parties as hutlzemd wife before the date of the order are
perfectly valid and legitimate, as provided for andection 38(1) of the MCA. All children born,
or legitimated during the continuance of the maeiare legitimate [section 38(2)] and are
entitled to some ancillary reliefs such as maintesaand settlement of property [see section 69
MCA]. Moreover, it is submitted that any child adeg by the parties to a voidable marriage
during the continuance of the marriage is deemdwta child of the marriage, who is subject to,
and entitled to all ancillary reliefs attachingn@arriage. This is obvious on a proper construction
of the provision of section 69(a) MCA which provadehat all reliefs created under Part IV of the
MCA are applicable to “children of the marriage”hieh include any child adopted since the
marriage by the parties or one of them, with thesemt of the other. It is immaterial that the

“marriage” in this case is valid or invalid (i.eoid) for Part IV to apply.

Conclusion
A statutory marriage is said to be void when thiects inherent in it are such that it would be

regarded by the law as never having taken placen hen a marriage ceremony purportedly
took place. A decree of nullity istrictu sensunot necessary under the circumstance to cancel
what never existed. Everything done in pursuandéetoid marriage is invalid in law and goes
to no issue. Every child born or conceived during tontinuance of the purported marriage is
illegitimate subject to the constitutional intertiens contained in section 42(2) of the
Constitution of the Federal Republic of Nigeria929
A voidable marriage by contrast is one which iddsal law until a decree annulling it is issued
by a court of competent jurisdiction. Such a maeias valid for all intents and purposes until
some defects that were inherent in it and whicledsfwere unknown to the parties, come to
light; thereby requiring the marriage to be nudiifiat the instance of either of the parties with th
locusto do so, depending on the nature of the defdtichildren born or conceived during the
continuance of the marriage are legitimate, andyewther thing done in the course of the
marriage is also valid in law.
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The defects in either the void or voidable marri&gen the grounds on which the petition for
nullity may be brought and the marriage subsequentllified. These grounds are contained in
sections 3(1)(a) — (e) of the MCA for void marrieed sections 5(1)(a) — (d) of the MCA for
voidable marriage.

5.0 Summary
In this unit, the substance of void and voidab&wgbry marriage was discussed in great detail.
The highlights of the discussion are as follows:
1) The distinction between void and voidable statutogrriage.
2) The meaning of void marriage, i.e. that it is agmuted marriage that is invalid in law because
of fundamental defects at the onset of the marriage
3) The grounds on which a statutory marriage may & -vsuch grounds being:

(i) subsisting lawful marriage;

(i) prohibited degrees of consanguinity and affinity;
(i) non-compliance wittex loci celebrationis

(iv) absence of real consent; and

(v) marriageable age.

4) The meaning of voidable marriage, i.e. that it mariage that is valid in law until the day it is
annulled as a result of newly-discovered defedtahich the parties were ignorant at the onset
of the marriage.

5) The grounds on which a statutory marriage may haabde — such grounds being:

() incapacity to consummate;

(i) mental ill-health and epilepsy;

(ii) respondent’s venereal disease; and
(iv) pregnancy by another man.

6) The statutory bars or defences available to a resgd in petition for nullity of a voidable
marriage: these being;
(i) limitation of time
(i) knowledge of the petitioner
(i) petitioner’s approbative conduct
(iv) disabled or guilty petitioner
7) the legal effect of decrees of nullity in respefct@d and voidable marriage

6.0 Tutor-Marked Assignment
1. Discuss the differences between void and voiddbkeit®ry marriage.

2. What are the grounds on which a statutory marmagg be void?
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3. List the grounds on which a statutory marriage imayoidable
4. What is the effect of a decree of nullity in respafc
(i) Void marriage?

(i) Voidable marriage?

7.0 Suggested Further Readings/References

1) Aderibigbe, R.Family Law in Nigeria
(Lagos: Codes. Publishers, 2004) pages........ccccccvvveennnns

2) Adesanya, S. ALaws of Matrimonial Causes
(Ibadan: Ibadan University Press, 1973) pages..... ...

3) Falade, A.Marriages, Divorces and Inheritance in Nigeria

4) Nwogugu, E. I.Family Law in Nigeria [Revised edition]
(Ibadan: Heinmann Educational Books, 1990) pd@@s— 147.

5) Onokah, M. C.Family Law
(Ibadan: Spectrum Books Ltd., 2003) pages 1335- 1

6) Sagay, I.Nigerian Family Law[Principles, Cases, Statutes & Commentalties
(Ikeja: Malthouse Press Ltd., 1999) pages 10306- 1

7) Tijani, N., Matrimonial Causes in Nigeria: Law and Practice
(Lagos: Renaissance Law Publishers Ltd, 200@¢s856-110

Statutes

3. Marriage Act, 1914, Cap. M6Act Chapter M7 LFN 2004, Section83(1) — (3)

4. Matrimonial Causes Act Cap. M7 LFN 2004, Sections 3(1), 5(1) ), 36(2), 35 — 37, and
69(a)
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Unit 3: Dissolution of Statutory Marriage or Divorce
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3.2.1 Matrimonial Offence or Fault Theory
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3.4.1 Wilful and Persistent Refusal to Consummate

3.4.2 Adultery and Intolerability

3.4.3 Respondent’s Unbearable Conduct

3.4.4 Desertion

3.4.5 Living Apart for Two or Three Years

3.4.6 Failure to obey a Decree of Restitution of Conjugihts
3.4.7 Presumption of Respondent’s Death

Conclusion

Summary

Tutor-Marked Assignment

Suggested Further Readings/References

Introduction
“Dissolution of marriage” and “divorce” mean onedathe same thing — i.e. the formal

termination of the status of marriage between ttigs to a marriage. The nature of divorce is
such that the legally enforceable rights and dwtresng out of the status created by marriage are
terminated formally. This in effect, means that tegal relationship created by marriage is

terminated, even though divorce does not necegdaiilg the parties’ personal relationships to

an end, particularly where children are involved.

Unlike in nullity of statutory marriage (dealt witim the previous unit), divorce as a
matrimonial cause, does not involve cancellatiormairiage because of legal defects inherent
therein. Rather, it involves the termination of thwrriage as a result of the irreparable
breakdown of the marriage arising from matrimom@kconduct on the part of one or both
parties to the marriage.
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2.0

3.0

3.1

3.2

In this unit we shall examine the nature of divotbe history of divorce law, the grounds
on which a petition for divorce may be filed, thiéeet of a decree of divorce and other related

matters. These are in respect of statutory maroage

Objectives
The objectives of this unit are to help the studédedrn the following:

(i) The hstory and theories of divorce law in Nigeria

(i) The rules relating to the presentation of divoreéitipns in Nigeria, including the two-
year rule and the application for leave to petitimndivorce
(iif) The grounds necessary for the presentatioa pétition for divorce

Main Content
Divorce involves a judicial declaration (decree§sdilving a marriage in whole or in part, and

releases thpartiesfrom all matrimonial obligations.

History of Divorce Law
Historically, a decree of divorce was known as erele of divorcea mensa et thoraneaning the

separatiorof a married woman from the bed and board of her husband. It coulgraated on

the grounds of adultery, cruelty or commission mfuanatural offence by either party. Its effect
however was to end cohabitation but did not in @cterms sever the marriage ties between the
parties. But by 1857, when the court for divorcd amatrimonial causes was created in England,
it was empowered to dissolve marriages if the ipegr —who must be free from any matrimonial
guilt — is able to prove adultery against the otkeouse with whom he neither connived nor
colluded in perpetrating the offence.

Over the decades, several reforms have been mad®ve divorce law from fault-
finding on the part of a spouse as a basis forrdejao the point where the courts are only now
interested in the fact that a marriage has brol@mndirretrievably, rather than enquiring into
who is responsible for the breakdown. Thus, therivhainial Causes Act, (MCA) creates only

one ground for the dissolution of a statutory naayei as discussed below.

Theories in Divorce Law
There are two major theories in the law relatingitmrce. These are the matrimonial offence or
fault theory and the breakdown theory. We shall hoiefly examine both theories.
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3.2.1 Matrimonial Offence or Fault Theory
The matrimonial offence theory dates back to theé etclesiastical (i.e. church) courts in
England which had exclusive jurisdiction over da®matters, until the introduction of secular
divorce courts in 1857. Under the matrimonial offetheory, a marriage could be dissolved only
in the circumstance that one of the parties hadnaitted a matrimonial offence like adultery or
incestuous adultery, cruelty, desertion or the cassion of an unnatural offence like sodomy or
bestiality. Even then, the canon laws that thesetsapplied in divorce matters only permitted
divorcea mensa et thor¢separation from bed and board) whictu the effect of a modern judicial
separationThe decre@ mensa et thorended cohabitation but did not in actual termesdve
marriage ties between the parties. None of thegsacbuld remarry anyone else during the life-
time of the other spouse. To sever the marital c@spletely, a petitioner had to apply to the
English Parliament for a divorcevanculo matrimonii— based on the ground of either adultery or
incestuous adultery on the part of the wife or lansbrespectively.

The matrimonial offence theory eventually gave waythe breakdown theory of
divorce through a series of reforms in the Englésh of divorce that culminated in the Divorce
Reform Act, 1969 of England. Until March 17, 19%hen the Matrimonial Causes Act came
into effect, Nigeria had adopted and used in itsrefly, the English Law on divorce and other
matrimonial causes. Thus, Nigeria also adopted mwodrporated into its own MCA the
breakdown theory which enunciated the principle tha breakdown of a marriage should be the
sole ground for divorce in Nigeria.

3.2.2 Breakdown Theory

The breakdown theory of divorce focuses on the thett a marriage has broken down
irretrievably; meaning that the marriage has died eannot be revived, irrespective of whose
fault it is that the marriage died. Following threarporation of this theory into section 15(1) of
the MCA in Nigeria, the courts are now not concdrmgth whose fault it is that the marriage is
dead, but whether in the light of the facts andwistances surrounding the breakdown of the
marriage, the parties can reasonably be expectiaettbgether again to try to make a success of
the marriage. Once the court is able to estabhishground of irretrievable breakdown through
proof of any of the “facts” listed under sectiorig2) and 16(1) of the MCA, it has little option
but to dissolve the marriage.
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It is interesting to note that the contents of $h&l sections 15(2) and 16(1) of the MCA
used to be the grounds upon which divorce petitisese based under the matrimonial offence
theory. Presently, under the breakdown theory, ttedevance is only for evidence or proof

purposes in respect of the fact that a marriagédt@sen down irretrievably.

3.3 Presentation of Divorce Petition
The High Court in all the states in Nigeria haverbeonferred with jurisdiction to entertain
matrimonial causes including petitions for dissintof marriages under section 2 of the MCA.
Thus, a petition for dissolution of marriage maypbesented in any of the High courts subject to

certain preliminary rules discussed briefly below.

3.3.1 The Two-Year Rule
Under sections 30 (1) and (2) of the MCA, no petitfor the dissolution of marriage may be
presented before the expiration of two years from date of the celebration of the marriage
without leave of court, unless the petition is lohsa the facts of wilful and persistent refusal to
consummate, adultery, rape, sodomy or bestialimtasoed in sections 15(2)(a) — (b) and
16(1)(a) of the MCA. The intention of the legislagun enacting this rule is to dissuade persons
from taking the marriage institution lightly and persuade married couples to try to overcome
initial and normal marital difficulties. While intpreting a similar provision in the English MCA
which did not permit petitions within the first ge years of marriage, the court said in the case of
Fisher v. Fisher [1948] 64 TLR 24%hat the rule is, “not only to deter people fromshing into
ill-advised marriages, but also to prevent themmfraushing out of marriage as soon as they
discovered that their marriage was not what theeeted.”

The required leave may be granted to a party tegotea petition before the expiration of
the two-year period on the ground of exceptionatdslaip suffered by the petitioner or
exceptional depravity on the part of the respondarfeay v. Fay [1982] 3 WLR 208he House
of Lord said that the world exceptional implied aggravatedduct which is “something out of the
ordinary”. Thus inC v. C [1980] 1 All ER 556husband’s concealed homosexuality was held to
amount to exceptional hardship. A more detailedangiion of the issues involved in the two-
year rule is contained i&. I. Nwogugu, Family Law in Nigeria (Revised Editn) pgs. 151 —
155.
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Note that though the two-year rule prevents theistpof divorce proceedings within two
years of marriage, it does not affect the factamtd upon which a divorce may eventually be
obtained. This means in effect that a future etér may be able to rely upon the conduct of his
or her spouse now being claimed to cause excepti@meship or depravity as the fact for a later
divorce petition based on the sole ground statesgation 15(1)MCA.

3.3.2 The Application for Leave to Petition

In assessing the evidence and determining whetheotdo grant leave to an applicant to petition
for divorce, the court is guided by certain rulewl ather considerations. Section 30(4) of the
MCA requires the court to consider firstly, theergst of any children of the marriage — children
of the marriage being any child born by the couplgether, adopted or legitimated or treated by
them ordinarily as a member of their household efindd under section 69 of the MCA,; and
secondly, the question of whether there is anyoregtde probability of reconciliation between the
parties before the expiration of the period of tears after the date of the marriage.

The contents of the application for leave to filepetition for divorce as well as the
processes involved in its filing and granting h&een dealt with under Court Processes in Unit 1
of this module. However, the following need to lodeal.

= Any leave of court obtained by means of delibenaisrepresentation or concealment of
marital facts, may lead to the dismissal of thatjpet that is founded on it as provided for
under section 30(5) of the MCA.

»= Any cross-petition that is instituted pursuanthe petition for which leave was fraudulently
obtained must also be dismissed. Where howevercoloet thinks it proper to hear and
determine the cross-petition, it must also heardetdrmine the petition. [see section 30(6) of
the MCA]

» The dismissal of any such petition or cross-petit®not a bar to any subsequent proceedings
based on the same or substantially the same fatkt®sae constituting the ground on which the
dismissed petition or cross-petition was brougdge[section 30(7) of the MCA]

Finally, section 30(9) of the MCA provides thatJeaof court referred to under the Act at all
material times, includes leave granted by a coudmpeal, even if leave was refused by the lower
court. Again, Order IV, Rule 4 of the Matrimoniab@es Rules (MCR) provides that at all
material times, a copy of the order of the coudangng leave to the applicant must be served

together with the petition for the dissolution chimage.
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3.4 The Ground for Petition for Divorce

As earlier noted, there is now only one ground dmctv the court has power to dissolve a
marriage in Nigeria. That sole ground is that tharmage has broken down irretrievably.
According to Oputa, J. (as he then was) in the ponted case oOkafor v. Okafor (1971khe
general theme of the MCA “is definitely to faciligathe dissolution of a marriage that exists only
in name; ... a marriage that has broken down iensbly.” Section 15(1) of the MCA provides as
follows:

“A petition under this Act by a party to a marriaige a decree of dissolution of

the marriage may be presented by either party éontarriage upon the ground

that the marriage has broken down irretrievably”.
The above statement is misleading when constrter@lly. This is because the court cannot
dissolve a marriage, no matter how clear it maytha¢ the marriage has broken down,
without recourse to certain facts or circumstanetsch would justify such conclusion.
Since the court is not empowered to conduct anstiy&tion into the state of the marriage,
it can only reach a conclusion that the marriage braken down irretrievably upon the
proof of certain facts before it. And the facts uegd to be proved to establish that
breakdown are contained in sections 15(2) (a) -afia) 16(1) of the MCA. A close look at
the facts so required to be proved reveals thabstirall of them fall within the class of
matrimonial offences formerly relied on to obtainligorce under the matrimonial offence
theory, which the breakdown theory replaced.

The implication of this therefore is that unlegsaaty is able to establish at least one

of the facts enumerated under the said sectior®) 18 — (h) and 16(1) of the MCA - the
facts being symptoms of a breakdown of the marriaglaen such a party will not be
entitled to a decree. It follows that in the abseatproof of any of the facts listed, the court
cannot suo motugrant a decree on the ground that the marriage bdnaken down
irretrievably. Thus, irRichards v. Richard [1972] 1 WLR 1078nd much lateBuffery v.
Buffery [1988] 2 FLR 365decrees of dissolution of marriage in both casesewefused
because the petitioner wives in both cases haelf#d establish the “behaviour” or conduct
fact that would have enabled the courts to gramécrees sought. In both cases, the courts
held that the marriages had broken down irretrigvabt could do nothing about it in the

absence of any facts in proof thereof.
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Nigerian courts are unanimous in their opinion thatugh irretrievable breakdown is
the sole ground of divorce in Nigeria, the courhroat make a finding of irretrievable
breakdown of marriage in the absence of proof gf@the facts specified under sections
15(2) (a) — (h) and 16(1) of the MCA. In the unrgpd case ofchei v. Ochei & Anor
[1971] the court held that a petitioner must state feciic fact or facts relied on under
sections 15(2) (a) — (h) and 16(1) of the MCA whpdint to a breakdown. This position of
the courts is well summarized in the caseHafriman v. Harriman [1989] 5 NWLR (Pt
119) 6where the Benin division of the Federal Court pipaal held that the sub-paragraphs

section 15(2) are only “a species of the breakdopmvVided for under section 15(1) of the

MCA as the sole ground for divorce.

We shall now proceed to examine the facts contaimesctions 15(2) (a) — (h) and
16(1) of the MCA. The facts contained in 15(2)-g}) of the MCA are as follows:

(a)
(b)
(©
(d)
(e)
(f)
(9)

(h)

wilful and persistent refusal to consummate;

adultery and the resultant unpleasant cohabitation;

behaviour which discourages cohabitation;

respondent’s desertion for one year;

separation of the parties for two years;

three years separation of the parties;

failure of respondent to comply with a of resiatof conjugal rights made under the
Act and

that the other party is presumably dead.

Other facts dealt with under section 16(1) of thEAMand which are meant to be particulars of

the conduct complained of under section 15(2) (g)ea follows:

(a)
(b)

(©

(d)
(e)

(f)
(9)

respondent’s rape, sodomy and bestiality; or

the respondent’s habitual or drug-induced intoxicafor at least two years since the
marriage; or

respondent’s frequent criminal convictions amoumtam the aggregate to three years
imprisonment within the first five years of marr@gthereby habitually leaving the
petitioner without reasonable means of support; or

respondent’s continuing imprisonment for three gefar a felony or capital offence
since the marriage, up till the date of the patitior

respondent’s conviction for either attempting tth & murder or intentionally inflicting
grievous harm or even intending to inflict grievduegm or hurt on the petitioner since
the marriage, but within one year before the fetjtor

the respondent’s wilful and habitual failure to paaintenance to the petitioner
throughout the period of two years immediately poieg the date of the petition; or
respondent’s unsoundness of mind for a period>of/sars and an aggregate five years
of which he must have been confined in a mentdltin®n or institutions since the
marriage, and immediately preceding the date op#igion.
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The principles of law relating to the above factgebunds are treated either in isolation or in

groups hereunder.

3.4.1 Wilful and Persistent Refusal to Consummate [sectiv15(2)(a) MCA]
Consummation of marriage is the first act of ndraral complete sexual intercourse between the
parties to a marriage. Where this duty is not peré owing to the refusal of one of the parties to
succumb to the other party’s request to so consuensection 15(2)(a) provides that the
marriage will be held to have broken down irretally. For this subsection to apply, the refusal
to consummate must be “wilful” and “persistent”.

The respondent’s refusal is said to be wilful ifsita “settled and definite decision” on his
part, consciously arrived at “without just excuses’ was held in the case Kbrton v. Horton
[1947] 2 All ER 871 at 874Therefore, mere neglect to consummate on thegbaine respondent
does not amount to a wilful refusal to consummatevas held in the case 8fv. S§[1954] 3 All
ER 736

Again, inability to consummate is not the same d&iwrefusal to consummate. Thus, in
Potter v. Pottef1975] 5 FLR 16, the wife did not succeed in her petition for dis§on because
the court found that the husband’s failure to comsiate arose not from his deliberate will, but
from a natural “loss of ardour” occasioned by dqmged history of sexual difficulties.

A respondent who can show a “just excuse” for bfsisal to consummate is not guilty of
wilfully refusing to consummate. IRord v. Ford [1987] Fam Law 232the parties were married
while the husband was serving a five-year jail tetvtcording to prison regulations, inmates were
not permitted to have sexual intercourse even thaugias not unusual for inmates to engage in
it. The husband, pursuing a desire to be law-abidafused to have intercourse with his wife (in
contravention of prison rules) despite the fact thaing her visits, they were left alone for perio
of up to two hours. In a petition based on the gobimter alia of wilful refusal to consummate, the
court held that the husband’s refusal to have ¢otgnse in prison (in breach of prison rules)
would not by itself have justified a finding thae had wilfully refused to consummate the
marriage, but for other reasons that allowed thetdo grant the decree sought.

The case oflodla v. Jodla [1960] 1 All LR 62%nd the Nigerian case @wobiyi v.
Owobiyi [1965] 2 All NLR 20(oint to the fact that there cannot be a wilfdlisal where there is
no request — direct or implied — for sexual intewrse and such request can only be honoured if

the opportunity exists for respondent to complyugdhit can be said that in the caseFofrd
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(Supra), the prison environment in which sexual interceuvgas officially prohibited, did not
afford the respondent husband the opportunity toptp with the wife’s requests for intercourse.

Note that pre-marital sex does not amount to consation. Therefore, if the only act of
sexual intercourse took place before the marriggeannot count as consummated. Again, the
state of non-consummation of the marriage, accgrttirsection 21 of the MCA, must continue up
till the date of hearing of the petition; otherwibere would be no ground for dissolution. Once
the marriage has been consummated, the petitiomdonger has a remedy (except on other
grounds) if respondent fails to engage in subsequarnital intercourse.

Finally, the respondent’s refusal must not onlywikul but also persistent. And persistent
in the context of the Act provision has been intetgd inHardy v. Hardy [1964] 6 FLR 109 at

110to mean “repeatedly”.

3.4.2 Adultery and Intolerability [section 15(2)(b) MCA]

The MCA introduced the twin requirements of adwyltand intolerability as pointers to the fact
that a marriage has broken down irretrievably. iBact5(2)(b) of the MCA provides that a court
shall hold a marriage to have broken down irretidy if the petitioner satisfies the court “that
since the marriage the respondent has committelleagland the petitioner finds it intolerable to
live with the respondent.” Therefore, to succeedyétting a decree of dissolution, a petitioner
must establish firstly that the respondent has ciitedhadultery since the marriage and secondly
that he or she finds it intolerable to live witlettespondent.

However, it need not be the respondent’s adulteayis responsible for petitioner finding it
intolerable to live with the respondent. What petiér finds to cause intolerability may be due to
some other reasons that the petitioner is expdotesfate. Thus, the adultery and intolerability
may exist quite independently of each other, tholgth factors need to be proved together to
secure a decree of dissolution. In the unreporésgs ofArinye v. Arinye [1973]the court held
that the test of intolerability is subjective ivehat the petitioner finds intolerable and not waat
reasonable petitioner finds intolerable. Let us rexamine the twin concepts under sub-heads A
and B

A. What is Adultery?
Adultery is the voluntary or consensual sexualrocdarse between two persons of the opposite

sex, at least one of whom must be married to saimer gerson. It involves sex between persons
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who are not married to each other. Where the elemeroluntariness is missing, a charge of

adultery cannot be sustained; for example, in caespe, mental incapacity and to some extent,

intoxication or drunkenness which negatives consent

The clandestine and private nature of the act aoftexy makes the obtaining of direct

evidence almost impossible. Nevertheless, an aleghiltery may be proved either by direct

evidence or by reliance on circumstantial evidefrmen which adultery may be inferred,

depending on the peculiar circumstances of each. dsectly or indirectly, adultery may be

established in any of the following ways;

(i)

(ii)

(iii)

(iv)

v)

Confessions and Admissions
Confessions and admissions are the easiest wgy®ve adultery. Section 82 of the MCA,

provides that once a court is satisfied that théession or admission is probably true, it may
rely on same to rule that adultery has been coraditt

Cohabitation of Respondents
In the case oEvoroja v. Evoroja [1961] WNLR @he court held that a presumption of

adultery is raised where a respondent and co-relgpdrcohabit in the same house hold either

as legally-unwed spouses or in a bigamous reldtipns

Criminal Convictions during Marriage

Section 87(1)(a) of the MCA provides that a padyat marriage who is convicted of the

criminal offence of rape or any other crime or offe in which sexual intercourse with a

person of the opposite sex is an element, is gaflgdultery with his victim.

Sexually — Transmittable/Venereal Disease

The presence of venereal disease or other sextuatigmittable diseases in a petitioner raises

a rebuttable presumption that he/she was infecyeithd respondent; thereby raising another

rebuttable presumption that respondent is guiltgcbfitery.

Where Paternity of a Child is in Issue

A rebuttable presumption of adultery is raised whtre paternity of a child is in issue.

Examples include:

(a) where a wife deliberately omits the name of thédthifather or uses a name other than
that of her husband in the birth certificate as thascase irinye v. Arinye [supra] or

(b) where a child is born by a wife at a time whensithighly improbable that marital
intercourse took place at the time of its concepas was the case Rreston-Jones v.
Preston-Jones [1951] AC 39br
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(vi)

(c) where DNA tests establish that another man is dkieef of a child born to a wife like in
Holmes v. Holmes [1966] 1 WLR87.

Evidence of Opportunity and Inclination

Since obtaining direct evidence of adultery isidifft and rare, parties seeking to establish

adultery against their spouses usually rely onenwe of antecedent conduct, disposition and

opportunity to commit adultery on the part of thieged adulterers. The test for determining

the circumstances which would justify an inferen€@dultery has been laid downRoss v.

Ellison [1930] AC lwhere the court cautioned that:

“.... the mere fact that people are thrown togetheran environment
which lends itself to the commission of the offemc@ot enough unless it
can be shown by .... antecedent conduct that theciasism of the parties
was so intimate and their mutual passion so cleat &dultery might
reasonably be assumed as a result of opporturitysfoccurrence”.
The learned judge was saying in effect that whieeeetvidence of mutual love or passion and

an intimate relationship between two persons istsing and clear that given the opportunity
they are most likely to commit adultery, then afeiance of adultery will be made if such an
opportunity presents itself. IAkinyemi v. Akinyemi[1963] All NLR 340the court was able

to infer adultery from the conduct of the resporideife and the co-respondent who spent
more than five hours out at night on visits to @as hotels and nightclubs only to arrive
together in the early hours of the morning huggamgl kissing each other to exhibit their

mutual fondness for each other.

B. The Nature of Intolerability

It is now settled law that there is no conjunctiek between adultery and the fact of

intolerability; both requirements are completelgependent of each other. @leary v. Cleary

and Hutton [1974] 1 WLR 73the English Court of Appeal, in interpreting a daniprovision to

Nigeria’s section 15(2) (b) MCA, held that the gnduof divorce is established if the petitioner

genuinely finds it intolerable to live with the pssdent, even if the adultery has not played any

significant part in the breakdown of the marriagee current attitude of the courts is to regard

adultery as a symptom of the breakdown of a magriagd which may or may not be responsible

for the petitioner finding it intolerable to liveithr the respondent. Therefore, adultper sewill

only be regarded as the cause of the breakdownaofiage, if and only if the petitioner can
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satisfy the court that the act of adultery is skemdive and deeply wounding to him or her as to

make any further cohabitation or married life te tespondent to be unthinkable or intolerable.
The test of intolerability is subjective: it is fafent if the petitioner does in fact find it

intolerable to live with the respondent. It is imeraal that a reasonable person might not find it

intolerable to live with the respondent under thme circumstances.

3.4.3 Respondent’s Unbearable Conduct [section 15(2)(c) GA]
A court, sitting in its matrimonial jurisdiction entitled to infer that a marriage has broken down
irretrievably upon proof of the allegation that tfespondent has behaved in such a manner that
makes it intolerable for the petitioner to contintadive with the responderithere are two limbs
to the provision of section 15(2) (c) of the MCAh€ petitioner must prove firstly that the
respondent has behaved in a particular mannern8Bcdahe court has to consider whether, in the
light of the respondent’s conduct, it will be reasble to expect the petitioner to continue to live
with the respondent. In other words, this provisembodies both the objective and subjective
elements of evaluation. And since the word “reabbriaqualifies “expected” and not the
respondent’s behaviour complained of, the couriat expected to consider whether or not the
respondent’s behaviour is morally deficient. Thod,ivingstone-Stallard v. Livingstone-Stallard
[1974] 2 All ER 766the court, in interpreting a similar provision thfe English Matrimonial
Causes Act, 1973 formulated the combined objeethesubjective tests as follows:

“Would any right-thinking person come to the cormsodun that this husband has
behaved in such a way that this wife cannot reddgrze expected to live with
him, taking into account the whole of the circumsts and the characters and
personalities of the parties?”.

For a better understanding of the nature and weitite misbehaviour, and the unreasonableness
of the expectation of cohabitation envisaged uséetion 15(2)(c), each limb of the requirement
as well as illustrations of behaviour which amotmunbearable conduct is treated below under

separate sub-heads A and B.

A. The “Behaviour” Fact
As already noted, a petitioner who relies on sectis(2) (c) as the fact pointing to the breakdown
of his/ her marriage must prove that the other spdias behaved in a particular way or ways,

which behaviour or series of behaviour he/she caregasonably be expected to live with. In the
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case ofKatz v. Katz [1972] 3 All ER 219 at 22Behaviour” was defined as something more than
a mere state of affairs or of mind but some formaait or omissions which may either be positive
or negative in manifestation. While positive condo@y be manifested in things like physical
violence, constant nagging, verbal assault bordasm cruelty, alcoholism etc.; negative conduct
can manifest in prolonged silences and total imdgfi neglect, unjustified refusal of sexual
intercourse, inexcusable laziness and a host efsth

Whatever form it takes, the conduct complained obtrhave a bearing on the marriage
itself. And the court must be mindful of the obligas and standards of behaviour implicit in
marriage as seen through the eyes of the partiewdar to determine whether the conduct
complained of can amount to unbearable behaviouAr¢hard v. Archard (unreported) both
parties, as at the time of their marriage, wereodeXRoman Catholics who did not believe in the
use of contraceptives during intercourse. Later the, wife ceased to be a practising Roman
Catholic, and due to medical reasons, was advigdtebdoctor not to get pregnant for two years
thereafter. She therefore insisted on the use mir@oeptives during intercourse in order to avoid
getting pregnant. The husband objected to the tisentraceptives and sought the opinion of his
priest who then advised him to abstain completebmf sex. The wife then petitioned for
dissolution on the ground that her husband’s réfisshave intercourse with contraceptives was
unreasonable conduct she could not bear. The cefused to grant the decree sought on the
ground that going by the antecedents of the parti@se was guilty of unbearable conduct. Rather
the irretrievable breakdown of the marriage hadchlised by a conflict between two reasonable
attitudes.

Examples of “unbearable” behaviour include thedwihg, some of which appear trivial:

(i) The case otivingstone-Stallard v. Livingstone-Stallard (supyavhere the court had to
consider the parties’ methods of washing their nwdar.

(i) The case oPheasant v. Pleasant [1971] 1 All ER 58ihere the husband accused the wife
of inability to give him the demonstrative and sfameous affection that his nature craved
for. The petition was dismissed because there waking in her behaviour which
amounted to a breach of her marital obligations.

(ii) In Richards v. Richards [1984] FLR 1tvhere the wife accused the husband of forgetting
important family dates such as birthday and weddingiversaries. He also committed the

“crimes” of refusing to take her to the cinemal &itroublesome dog, notify her parents of
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(iv)

her giving birth to a child and failed to give Hewers to mark the occasion. These were
held not to be grave enough to cause marital bieeakd

But in contrast, the court viewed seriously caskeghysical violence dom v. Udom
[1962] LLR 112 drunkenness and alcoholistAsh v. Ash [1972] 1 All ER 582sexual
deprivation and excessive sexual demands, and #iengy of cruel and unjustifiable
remarks calculated to destroy a spouse’s cafgatefnan v. Bateman [1979] Fam 25
Again, in the unreported Nigerian caseGifolade v. Gboladehe wife/petitioner filed for
divorce over excessive sexual demands and sevatmde from her husband/respondent.
She testified that her husband demanded for see theeks after a caesarean operation to
deliver their first child and that on one occaswinen they had a guest, he returned home
drunk, called her outside and demanded for sex. @#eded that he be patient till the
following morning when the guest would have lefe Kfused and suggested the toilet as
an alternative venue for the sex. When she refuseteat her up thoroughly and inflicted
injuries on her in the process. She subsequenttythe matrimonial home and never

returned. The court did not hesitate to dissoleertiarriage.

Statutorily, section 16(1)(a) — (g) of the MCA pides for specific types of behaviour which can

be held to justify the granting of a decree of disson of marriage in pursuance of section

15(2)(c) of the MCA. If either of the parties tonraarriage is guilty of any of the listed types of

conduct from the date of the celebration of the rrage, such conduct will be considered

sufficiently grave and weighty as to sustain aagation of intolerability. They include:

(a) rape, sodomy or bestiality; or

(b) habitual drunkenness or intoxication arising ouexéessive use of sedatives, narcotics, or

(©)

stimulants for period of at least two years; or

respondent’s frequent convictions for crimes withi period of five years and for which
he/she has been sentenced in the aggregate tsamprent for not less than three years,
during which periods the respondent habitually tle& petitioner without reasonable means
of support; or

(d) where the respondent, having been convicted f@lanious or capital offence punishable

by either death, life imprisonment or imprisonméntt five years or more, has been in
prison since the marriage for a period of not tbss three years and is still in prison at the
date of the petition; or

(e) where since the marriage and within one year imatelyi preceding the date of the

petition, the petitioner has been the target diesitan attempted murder or the victim of
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intentional assaults occasioning harm or the tanfjean intent to inflict grievous harm or
hurt, all by or from the respondent; or

(H where the respondent is guilty of habitual and wlilfailure to pay the maintenance
allowance (either ordered to be paid by or regesten a court in Nigeria, or mutually
agreed to be paid under a separation agreemenedetihe parties), to the petitioner
throughout the period of two years immediately poieg the date of the petition; or

(g) where the respondent, at the date of the petit®mf unsound mind and is unlikely to
recover and where, since the marriage and withen glriod of six years immediately
preceding the date of the petition, the responbastbeen confined either for a period of, or
for periods amounting on the aggregate to nottless five years in a mental hospital(s) or
institution(s).

The above statutory examples of “misbehaviour” layeno means exhaustive of the conduct
envisaged by section 15(2)(c) of the MCA. As earfieted, the peculiar facts of each case will
usually present the picture upon which the coulitlvé able to assess whether or not the conduct
complained of is so grave and weighty as to justifinding that no reasonable person can expect
the petitioner to continue to live with the respentlunder the circumstances. Thus, other kinds of
conduct which are common and typical of Nigeriamsdhto amount to unbearable conduct
include: the practice of witchcraft, juju or sorggOladetohun v. Oladetohun [1972] 2 UILR
289, insulting the family of a spous84ssey v. Bassey [1978] 10-12 CCCHCJ R4shysical
violence, nagging, denial of sexual intercoursa gpouse and indulging in same with third parties
(Johnson v. Johnson [1972] 11 CCCHCJ pétc.

B. Unreasonable Expectation of Cohabitation

The second limb of the fact to be established agoand for divorce under section 15 (2) (c) of

the MCA is that as a result of the respondent’sdach— whether passive or active, positive or
negative, intentional or unintentional, acts or ssions — the petitioner cannot reasonably be
expected to live with the respondent. Note thaisihot the alleged behaviour that must be
unreasonable; it is the expectation of cohabitatibthe parties despite the intolerable conduct of
the respondent as was heldBannister v. Bannister (supra)

The test of the reasonableness or otherwise oéxpectation of cohabitation is objective,
even though it is judged through the eyes of théigsga To this end, the court must consider the
particular parties before it and not just “ordin@aepasonable spouses”. The question of whether a
particular petitioner can live with a particularspendent in the face of the stated unbearable

conduct is a matter to be decided by the courtclvinmust consider the totality of the character
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and personality of the parties and the interachietween them. Thus, in the caseAsh v. Ash

the court opined that a petitioner who is violdiitfatious or addicted to drink or drugs may
reasonably be expected to live with a respondemt iwtequally violent, flirtations or addicted to
drink or drugs. According to the court, “if eacheigually bad, at any rate in similar respects, each
can reasonably be expected to live with the other.”

In summary, what determines whether or not a pdaticpetitioner can reasonably be
expected to live with a particular respondent ie thature and degree of the respondent’s
misconduct and its effects on the petitioner. Am@ treasonableness or otherwise of the
expectation must be premised on the standard @isonable spouse and not just an idiosyncratic
spouse with a peculiar nature as the petitionelPheasant v. Pheasant (suprayhose major
allegation against his wife was that she could gieé him the demonstrative and spontaneous
affection that his nature craved. The court mugso atake into account the characters,
personalities, social, religious and educationalkgeounds and societal status of the particular
parties before it, and decide whether or not tleparadent’s behaviour is such that no right-

thinking person would reasonably expect the peteido continue to live with him or her.

3.4.4 Desertion [section 15(2)(d) MCA]

Another “fact” that points to the irretrievable bkelown of marriage is desertion of one spouse by
the other. According to section 15(1)(d) of the M@Acourt is entitled to hold that a marriage has
broken down irretrievably if a petitioner satisfitge court that the respondent “has deserted the
petitioner for a continuous period of at least grar immediately preceding the presentation of
the petition.”

There is no statutory definition of desertion. Hoe® desertion was defined in the case of
Oghenevbede v. Oghenevbede [1973] UILR t®de:

“The separation of one spouse from the other witlngention on the part
of the deserting spouse of bringing cohabitationmamently to an end
without reasonable cause and without the consethieofther spouse”

Thus, desertion occurs where there is a separatiboth spouses to a marriage, which separation
is against the will of one spouse, with an intemtlyy the guilty spouse to bring the marriage

permanently to an end without just cause or exclisground a decree of divorce, section 17(1)
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of the MCA provides that the desertion complainéthast have lasted for a minimum continuous
period of one year before the presentation of #tgipn for divorce.

Desertion may be simple or constructive; simpleactual desertion occurs where the
deserting or guilty spouse intentionally ends cdatlaéibn with the other spouse without just cause
or excuse. This he or she may do either by movimgod the matrimonial home or living a
completely separate life from the other spouse evsilll living in the same matrimonial home.
But where the “innocent” or deserted spouse isefdro leave the matrimonial home either by
forceful physical ejection or in response to theaiter’s intolerable conduct, then the spouse who
remains in the matrimonial home is in constructiesertion.

To make out the “fact” of desertion - be it simge constructive — the petitioner must
prove that the respondent has deserted him orrteseacondly that the respondent has been in
desertion for a continuous period of at least osa ymmediately preceding the presentation of
the petition. And in order to succeed in a petiti@sed on this fact, the petitioner must establish
to the satisfaction of the court, the following f@ssential elements of desertion:

a) Actual separation of the spouses

b) The intention to end cohabitation permanentlydarémus deserendi
c) Lack of consent from the deserted spouse

d) Absence of just or reasonable cause for the degerti

A. The Fact of Separation
The actual physical separation of the spousestaraiage is a necessary pre-requisite for the
fact of desertion. The physical separation can thkeform of either the physical withdrawal
of one of the parties from the matrimonial home tbe maintenance of separate and
independent lives by both parties while living viftthe same matrimonial home. This latter
situation is possible because, in the words of IMadrivale inPulford v. Pulford [1922] All
ER Rep. 1217desertion is not the withdrawal from a place, frotn a state of things.” What
is needed therefore is not a separation of homiea beparation of households.

De factoseparation necessarily implies a complete cessafiall marital duties and
obligations flowing usually from cohabitation. Inases where there is actual physical
departure of one spouse from the matrimonial hosria Rosanwo v. Rosanwjd961] WNLR
297 desertion is easier to establish. But wherd Ispouses are still living in the same
matrimonial home, desertion can only be establishmmh proof that the parties have ceased to
have a common life, and can no longer be said tbvbey as husband and wife in the real
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sense of the word. Thus, the level of interactietwleen the spouses and the extent of shared
marital duties and obligations will determine whestlor not there is actual separation of

spouses living under the same roof.

. The Intention to Desert @nimus Deserendi
For the fact of desertion to be established, thaust be proof that the deserting party actually
had the intention to desert by bringing cohabitafi@rmanently to an end. Such an intention
can be inferred from the words or conduct of theypan desertion. For example, where a
party deliberately moves out of the matrimonial leowithout the consent of the other spouse
(seeAdebiyi v. Adebiyi [1979] HCLR 154 a rebuttable presumption of desertion is raised;
rebuttable only by evidence of just cause or excuse

The intention to desert may be an initial or aesupning occurrence. Where a party
initially separates from the other party with tipatrty’s consent, but later takes a unilateral
decision to bring cohabitation permanently to ad, esection 19 of the MCA provides that,
that party exhibits a superveniagimus deserendis was the case Bowande v. Sowande
[1969] 1 All NLR 482

Finally, a party who lacks the mental capacitydmf an intention due to mental illness

cannot be guilty of desertion

. Lack of Consent from the Deserted Spouse
For desertion to occur, the deserting spouse nay& withdrawn from cohabitation without
the consent of the other spouse. Thus where thene agreement to live apart, there can be no
desertion on the part of either spouse. This waslétision of the court ikpi v. Ikpi [1957]
WNLR 59
. Absence of Just or Reasonable Cause for Desertion
A respondent may have good reasons for desertipgtiioner in two instances — where
necessity calls for it or where the petitioner'sis@our calls for it. Such a respondent accused
of desertion is said to have just or reasonableigxor his actions. Cases of necessity could
be job-related as was the casé&kanem v. Ekanen{1975] 1 NMLR 235 health reasons or
imprisonment etc (seléeeley v. Keeley{1952] 2 TLR 756; while conduct on the part of the
petitioner which makes continuing matrimonial caketibn impossible will be just excuse for
the respondent to desert.
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3.4.5 Living Apart for Two or Three Years [sections 15(2)(e) & (f) MCA]
The provisions of sub-sections (e) & (f) of sectid#(2) of the MCA shall be treated together
here since they are similar in nature except ferlémgth of the period of living apart, and the
fact that in section 15(2)(e), the petitioner iguieed to supply proof that the respondent does
not object to a decree of divorce being granted.

For a court to infer that a marriage has brokewrddarretrievably, the parties to a
marriage must have lived apart continuously foriaimum of either 2 or 3 years immediately
preceding the presentation of the petition. Inctffehese two situations translate to divorce by
consent as in the case of section 15(2)(e) andrabvby repudiation in the case of section
15(2)(f). Both scenarios till date, present thetlmadence of the irretrievable breakdown of
statutory marriage. According to the court Bheasant v. Pheasant [1972] Fam. 202
separation or living apart “is undoubtedly the begtlence of breakdown and the passing of
time, the most reliable indication that it is irfevable”.

Living apart implies physical separation from theme “household” even when the
parties are living in the same house. Accordingdction 15(3) of the MCA, “the parties to a
marriage will be treated as living apart unlessythee living with each other in the same
household”. The test of what amounts to living &mawhether there is any kind of communal
living between the parties. Where the answer igtipes then there is no living apart as
envisaged under the Act and exemplified in the e@d$douncer v. Mouncer [1972] 1 WLR
321 Where the answer is negative, then there isiagliapart as envisaged under the Act and
exemplified in the case &fuller v. Fuller [1973] 1 WLR 730

Living apart begins to count from the date thag¢ party recognises and begins to treat
the marriage and cohabitation as ended (I8ddtos v. Santo$1972] Fam. 247 without
necessarily informing the other party as was hel&ullivan v. Sullivan [1958 NZLR 912
And in computing the relevant periods of living gpaection 17(2) of the MCA provides that
any periods amounting in the aggregate to not rttwea 6 months within which the parties
lived together (probably to try to reconcile) shiadl disregarded in determining whether the
period is continuous or not. Again, the court dedidin the case oMajekodunmi v.
Majekodunmi[1974] 6 CCHCJ 80%hat the occasional sexual intercourse betweepdhges
during this period does not imply a resumption olfiabitation and the consequent ending of

living apart.
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3.4.6

3.4.7

4.0

With respect to section 15(2)(e) of the MCA, thet fequires that the respondent must
not object to the granting of a decree of divortee non-objection may be manifested
positively through writing of letters or through savers filed in response to petitions, or

negatively through non-participation in the divopreceedings.

Failure to obey a Decree of Restitution of ConjugaRights [sections 15(2)(g) MCA]

Section 15(2)(g) of the MCA provides that whereegpondent fails to comply with a decree of
restitution of conjugal rights for a period of ness than one year from the date of the decree, a
decree of divorce may be granted in favour of thgtipner. This means that the respondent
has defied a court order instructing him/her taines cohabitation with the petitioner, and this
disobedience has lasted for a continuous perict tdast one year immediately preceding the

presentation of the petition.

Presumption of Respondent’s Death

Section 15(2)(h) of the MCA provides that a mareiagan be dissolved where one party has
been absent from the petitioner for so long a peand in such circumstances as to provide
reasonable grounds for presuming that he/she id. deaproof of this presumption, section
16(2)(a) of the MCA requires the petitioner to proe evidence that for a period of seven years
immediately preceding the petition, the other pdrég been continuously absent (missing);
therefore the petitioner has no reason to belibaelie/she is still alive at any time within the
seven years. Such petitioner must show evidentieeofinsuccessful efforts made to locate the

respondent.

Conclusion
Divorce law in Nigeria today rests squarely on threakdown theory of marriage, having
progressed from the erstwhile matrimonial offencéaalt theory that prevailed before the 1970
MCA. The courts are now concerned with the fact thenarriage has broken down irretrievably
rather than whose fault it is that a marriage idirg in divorce. Thus, there is now only one
ground of divorce provided for under section 15{fljhe MCA i.e. that the marriage has broken
down irretrievably.

To establish that the marriage has broken dowarty seeking a decree of divorce is

required to satisfy the court of that fact, by pivig to one or a number of the reasons or “facts”

141



5.0

6.0

listed under sections 15(2)(a)-(h) and 16 (1) & MCA , all of which have been discussed
above. Finally, parties seeking a divorce must enthat the marriage is at least two years old
before filing a petition for dissolution of marriaglf the marriage is less than two years, a
petitioner is required under sections 30 (1) andofzhe MCA to seek leave of court to file the
petition, which leave can only be granted where dbert is satisfied that the refusal to grant
leave, would occasion exceptional hardship for pledtioner arising from the respondent’s

depravity.

Summary

This unit dealt with dissolution of marriage andwha petition for divorce may be filed by a
party to the marriage on any of the legal grouraigained in sections 15(2)(a)-(h) and 16 (1) of
the MCA. The highlights of this unit are as follaws

1) The History of divorce law from the time of the Eesiastical Courts in England, through
various reforms up till the MCA 1970.

2) The theories of divorce law — the fault theory (véi®y divorce was granted on the ground that
a party had committed a matrimonial offence) arel hlheakdown theory (whereby divorce
was granted on the basis that the marriage hacbrodgwn irretrievably).

3) Presentation of divorce petition, including thetyear rule and the form of seeking leave of
court.

4) The ground for divorce and the facts necessaryetgitoved to establish the ground of
irretrievable breakdown of marriage. The factsuestion are:

() wilful and persistent refusal to consummate;

(i) adultery and intolerability;

(iif) respondent’s unbearable conduct;

(iv) desertion;

(v) living apart for two or three years;

(vi) failure to obey a decree of restitution of conjugglhts; and
(vii) presumption of respondent’s death.

Tutor-Marked Assignments

1. Discuss the major characteristics of the fault larehkdown theories of divorce

2. How true is the assertion that there is only oreigd for filing for divorce in Nigeria?

3. Briefly discuss the nature and character of thésfégading to a conclusion that a marriage
has broken down irretrievably as contained in sastil5(2)(a)-(h) of the MCA.
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1.0 Introduction

A bar is a restriction on a petitioner’s right todacree in matrimonial proceedings against a

respondent he or she alleges is guilty of a matmiadanisconduct. It acts as a form of estoppel to

prevent a petitioner from being granted the relgdsight in matrimonial proceedings, on the

ground that he/she had condoned, connived at ardsa with the respondent in committing the

alleged offence. In other words, where a petitidrees conducted him or herself in a manner that

makes it unfair and unjust for the court to graimi/her the reliefs sought in his/her petition, the

court may refuse to grant such reliefs dependingvbeather or not the court has a discretion to

exercise in the matter. Thus, bars function aldtmegsame lines as the equitable maxim that says

that “he who comes to equity must come with cleamds”.
Ordinarily, a petitioner who has proved to the datition of the court that his/her

marriage has broken down irretrievably as provideder sections 15(1) and (2)(a) — (h) of the

MCA is entitled to a decree of divorce. HoweverGlsa decree may be refused if a bar applies to

the case. This unit discusses the nature of baaspetition for divorce, the purpose of the bars

and the circumstances under which they operatefeat the claims of a petitioner in a petition

for divorce.

2.0 Objectives
The objectives of this unit are to help the stugéaarn the following:
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() The nature of bars to a petition for divorce;

(i)  The function of the bars;

(i) The circumstances under which the bars can be e@djok
(iv) The effect of the bars.

3.0 Main Content

3.1

A bar to a petition for divorce is a form of sanctiagainst a petitioner who has behaved in a
manner similar to the respondent’s conduct on #ssbof which the petitioner filed for divorce.
Even where the petitioner's behaviour is dissimitathe respondent’s conduct complained of,
the petitioner must have behaved in an equally élaonthy manner as the respondent’s conduct
that he/she now complains is responsible for thetrievable breakdown of the marriage.
Therefore, the respondent is at liberty to rai$maas a defence against the petition and may be
able to succeed depending on whether the natuteedfar prevents the court from exercising a
discretion as to whether or not to grant the relggfught by the petitioner.

Sections 26 — 28 of the MCA provide for two catégorof bars that may be invoked as
defences against a petition for divorce. Thesebselute and discretionary bars. Where absolute
bars are proved by a respondent, the court mustisisthe petition; whereas discretionary bars
confer on the court, the discretion whether ortoatissolve the marriage even when proof of the
existence of same is established. We shall now emathe nature of absolute and discretionary
bars.

Absolute Bars

As mentioned earlier, an absolute bar preventsuat doom granting a decree of divorce to a
petitioner who has been proved to have committedh@imonial misconduct. Once the nature of
an alleged misconduct on the part of a petitiosesuch that it constitutes an absolute bar, the
court has no other choice than to dismiss theipetdnce the allegation has been proved. Three
types of bars fall within this category — condooati connivance and collusion — discussed
below.

3.1.1 Condonation

Section 26 of the MCA provides thus:

“Except where section 16(1)(g) of this Act appliasgdecree of dissolution of marriage
shall not be made if the petitioner has condonedoanived at the conduct constituting
the facts on which the petition is based”.
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A petitioner is said to have condoned a matrimomaconduct committed by a respondent if
he/she had forgiven and reinstated the respondehietposition of a spouse after the discovery
of the said misconduct. If the petitioner failedclmmplain and take steps to redress the wrong
committed by the respondent at the time of discgviee/she cannot be heard at a later date to
complain about the misconduct for which he/she faadiven and reinstated the respondent;
provided that the respondent, whose wrong has se@ondoned did not thereafter commit any
further matrimonial offence.

Condonation has been defined in the cadagiis v. Inglis [1967] 2 All ER 71thus:

“Condonation is the reinstatement of a spouse vasdommitted a matrimonial offence to

his or her former matrimonial position in knowledgfeall the material facts of the offence

with the intention of remitting it, that is to sajth the intention of not enforcing the rights
which accrues to the wronged spouse in consequ#nbat offence”.

In the unreported Nigerian case@lutayo v. Olutayahe court stated that:

Condonation of matrimonial offences means the dmwdil forgiveness of all such
offenses as are known to or believed by the offdrgfmuse so as to rescue as between
the spouses th&tatus quo anteAs the forgiveness is conditional and not forgiess in

the true sense of the word, the real import of omadion is a conditional waiver of the
right of the spouse to take matrimonial proceedingenless it appears to the contrary,
the condition subject to which the offending spouseforgiven, is that no further
matrimonial offense shall occur.

From the above dictum it can be said that condonas a conditional forgiveness. It is subject to
the condition that the spouse responsible for tleeonduct constituting the basis of the petition
must not commit a further matrimonial misconducttioé same nature or of a different type;
otherwise, the subsequent misconduct will reviveedbndoned offence. IHarrison-Obafemi v.
Harrison-Obafemi [1965] NMLR 446the husband committed adultery with the co-redpah
which resulted in the birth of a child. The wifencmned the adultery and the spouses
nevertheless continued to live together. Subsetyjudmwever, the husband deserted the
matrimonial home and took up residence with theespondent. He later on presented a petition
for divorce. The wife also cross petitioned relymgthe earlier adultery and desertion. The Court
held that the desertion had revived the earliedoaed adultery.

There are three constituent elements in the beowdonation. These are:

)] knowledge of the misconduct by the petitioner;

1)) forgiveness of the respondent (the offending spohbgehe petitioner, being the
wronged spouse; and
i) reinstatement of the respondent by the petitioner
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i) Knowledge

A condoning spouse cannot forgive what he/she do¢know. There cannot be condonation
without knowledge of the matrimonial misconduct comted by the respondent. The wronged
spouse, i.e. the petitioner must have knowledgealbthe material facts of the offence or
misconduct. Whether or not a petitioner spouse bansaid to have knowledge of the
respondent’s misconduct is a question of fact testablished by evidence. The knowledge in

guestion may be actual or constructive.

i) Forgiveness
Forgiveness is an essential element of condonaliogre must be an intention on the part of the
wronged spouse to forgive the offending spouse @reanimus remittengli Forgiveness is
usually apparent where there is a resumption o&lgibdition based on an intended forgiveness.
So that where there is a resumption of cohabitatithout an accompanying forgiveness, there
is no condonation. Long cohabitation, as in theecafsHearn v Hearn[1969] 3 All ER 417
(where the cohabitation lasted 10 yeasipled with knowledge of the wrong, may give tise
an inference of forgiveness and reinstatement.

Note that forgiveness is conditional upon the reslemt not committing another

matrimonial misconduct.

iii) Reinstatement
This involves the restoration of a spouse who idtygwf a matrimonial misconduct to the
position of a spouse after a reconciliation of bp#rties. Reinstatement also completes the
process of forgiveness; so that a mere promisergivie without the actual reinstatement of a
guilty spouse will not amount to condonation. le tase ofFearn v. Fearn [1948] 1 All ER
459 H who had been abroad on military service reckiadetter from W stating that she had
committed adultery and that she was expecting & bala result of it. He replied stating that he
had forgiven her and he would always love her andlatreat the child as his own. W continued
to draw pre-natal and separation allowances t&ktimsvledge of H. Later, H changed his mind
and stopped the allowances. When H returned toaBdghe refused to resume cohabitation with
W but commenced divorce proceedings. The Courtpifeal held that since H had not reinstated
W, there had been no condonation of her adultery.

Note that the issue of whether or not there isstabement is a question of fact to be
determined by the court. Again, for condonatioéoestablished there must have been a genuine
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reconciliation between the parties. In furtheraotthis Lord Denning had this to say in the case
of Mackrell v. Mackrell[1948] 2 All ER 858as follows:

“Reconciliation does not take place unless andl umtitual trust and confidence are

restored. It is not to be expected that the padigsever recapture the mutual devotion
which existed when they were first married but threlationship must be restored by
mutual consent, to a settled rhythm in which pdfnaes, if not forgiven, at least no

longer...embitter their lives”.

Finally, the rationale for making condonation arsahbte bar is that it would generally be

inequitable to permit a spouse who has forgivenféence to go back on the decision.

3.1.2 Connivance

The same section 26 of the MCA which prohibits gvant of a decree of divorce where
petitioner is guilty of condonation also appliessituations where the petitioner is guilty of
connivance. Connivance implies the active or passiwolvement of a petitioner in the
matrimonial misconduct that he/she alleges theamdent has committed, and on the basis of
which the petition for divorce is filed. Where atiRener has consented, encouraged, or wilfully
contributed to the commission of the matrimoniaseonduct on which a petition for divorce is
based, he/she would be refused a decree of divamcéhe ground that he connived at the
misconduct.

Connivance implies that one party has acquiescemhugaged or given permission either
expressly or impliedly to the commission of the eoisduct. Connivance also involves
anticipatory consent or acquiescence given to twiroence of the facts relied upon by the
petitioner or the continuance of such facts, ifytinere already taking place at the time he/she
knows of them. Connivance operates on the prin@pl®lenti non fit injuria

Connivance may be express or passive; it is expisse the alleged misconduct is
directly authorised or consented to by the petdrorin the unreported case Gfbiagwu V.
Obiagwu the parties were married in 1942. Due to thedidslsness of the wife/petitioner, she
consented to the respondent cohabiting with anotl@nan in the matrimonial home for the
purpose of bearing children for the respondentaAssult of the respondent's adultery with the
woman, four children were born. In 1960, the witevpetitioned for divorce on the ground that
the petitioner had committed adultery. The couftised to grant a decree of divorce on the

ground that the petitioner connived at the respotsiadultery.
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Note that the consent that implies connivance rhase been freely and intentionally
given. Thus, in the case &ings v. Evansit was held that there was no connivance whege th
husband had to give consent because he was w@ifithe co-respondent and had resented and
resisted the adultery as far as he could. Againnisance ends when there is a withdrawal of
consent. So that where there is no causal conmelotitween the initial connivance and the latter
act complained of after the withdrawal of consentnivance cannot be established. Absence of
such a nexus automatically removes the inferenceuoh connivance. Therefore, in order to
show that connivance had spent itself, the pegtidms to show that it was not the effective
cause of the subsequent misconduct and that ie@lag part therein.

Connivance is said to be passive where a spousesstay in quiet acquiescence and
permits the act of misconduct to take place. Sua$sipe response must however be with the
intention that the misconduct in issue would be wotted. Thus, the wilful abstention from

taking positive steps to prevent a potentially sefolus relationship could constitute connivance.

3.1.3 Collusion

Section 27 of the MCA provides that a decree adaligion of marriage shall not be made if the
petitioner, in bringing or prosecuting a petitiamr tlivorce, has been guilty of collusion with the
intent of causing a perversion of justice. Collasi@as been defined as "an agreement or bargain
between the spouses or their agents or betweerpdhgoner and the co-respondent as to
procuring the initiation or conduct of the divorpeoceedings". It implies an agreement or
conspiracy between the petitioner and the respdntiesither initiate or prosecute a petition for
divorce with the intention of deceiving the counta granting the decree sought.

To constitute collusion, there must be two elements

(i) An agreement between the petitioner and the regdrod co-respondent; and

(i) An improper motive or purpose between the colluderservert the course of justice.

The Agreement

This implies that there must be a conscious agretbetween the parties or their agents on their
behalf. The mere coincidence of action betweers#i@ parties is not enough to imply collusion
between them. Where one party has the requisiéation and the other does not, there is no
agreement. But there would be collusion where tieeam agreement between the parties’ agents,
based on the maximui facit per alium facit per séhe who does an act through another, does it
himself).
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Where a party is paid to initiate divorce procegdinor a party agrees to commit a
matrimonial misconduct in order to facilitate thgadce, collusion arises. Note however, that an
agreement made in good faith concerning mainteneosts, damages or custody of children, is
not necessarily collusive. In the unreported cds@gunleye v. Ogunleyehe court saw nothing
collusive in the extra-judicial agreement betweam $pouses whereby the husband would pay a
monthly allowance of three pounds to the wife foe tmaintenance of the only child of the

marriage.

Improper Motive or Purpose

A further requirement in collusion is that the agrent between the spouses must also have an
underlying corrupt intention or motive to causeeavprsion of justice. The importance of this
element was explained by Scarman J. in the cadeble v. Noble (No0.2)[1964] P.250 at 257
thus:

“A collusive bargain is one with a corrupt intemtidt is an agreement under which a
party to the suit for valuable consideration hazad either to institute it or to conduct it
in a certain way for example, the reluctant patigioinduced by the offer of some benefit
to take proceedings against an eager respondentloser to this case — a co-respondent
induced by a promise of some benefit not to defentarge of adultery, or stronger still,
to provide evidence or to bear witness at the @@dinst the respondent. If upon fair
consideration of the circumstances, the partiesnohtby their agreement to match
institution of suit or any aspect of its conducthwihe provision of some benefit to the
party instituting or in that aspect, conducting i, there is, in my opinion, collusion.
Unless there is this matching of forensic proceg@igainst valuable consideration, there
is no collusion . . . | would add that to refranorh raising a defence or drop a charge
while continuing with others, through negative aete of course as much part of the
conduct of a suit as positive steps taken to ustior prosecute it, and if done or agreed
to be done for valuable consideration would beusble”.

Collusive agreements may benefit either one or Ipattiies or a third party completely. In
Churchward v Churchward [1895] P.,7an agreement where W induced H to commerce d#vorc
proceedings even though the amount of money shaiped to pay was not for the benefit of H
(the petitioner) but for the benefit of the childref the marriage, was held to be collusive.

Once collusion is established, the petition mustdisenissed even if the parties never
actually acted on the collusive agreement. Thieawever without prejudice to a fresh action
being filed, provided the parties show that théusive agreement that necessitated the dismissal

of the earlier petition has been spent.

150



3.2 Discretionary Bars
Like absolute bars, discretionary bars operate @sfence on the part of a respondent to assist
the court to dismiss a petition for dissolutionno&rriage. Section 28 of the MCA provides as
follows:

“The court may, in its discretion, refuse to makdemree of dissolution of marriage if
since the marriage:

(a) the petitioner has committed adultery that has bredn condoned by the
respondent or, having been so condoned, has begrde

(b) the petitioner has wilfully deserted the respondsafore the happening of
the matters relied upon by the petitioner, or whigrgse matters involve
other matters occurring during, or extending owerperiod, before the
expiration of that period; or

(c) the habits of the petitioner have, or the conductthe petitioner has,
conduced or contributed to the existence of thetenatlied upon by the
petitioner”.

The import of the above provisions is that theyatgewhat are known as discretionary bars
regarding the grant or otherwise of a petitiondimorce. The nature of discretionary bars is such
that a court adjudicating in a petition for thesgisition of marriage retains the discretion to gran
or refuse the petition sought, depending on the&lgohof the petitioner as it relates to the matters
relied on by him/her in filing the petition.

Note that both the MCA and the MCR are silent ome fhctors to be taken into
consideration by the court in exercising this ddion. Nevertheless, it is an established principle
that such discretion must be exercised judiciatig pudiciously. In the Nigerian case Bhekebe
v. Enekebe [1964] 1 All NLR 102he Supreme Court considered and adopted theiples
which govern the exercise of the court's discreissummarized by the House of Lord8iant
v. Blunt[1943] 1 A. C. 517 at 528s follows:-

1. The position and interest of any children of thermage, who may suffer from the
collapse of the marriage, as well as the interésing children born out of an adulterous
relationship involving the petitioner.

2. The interest of the party with whom the petitiolas been guilty of misconduct (e.g.
adultery) with special regard to the prospectsuaire marriage.

3. Whether the parties are likely to reconcile.

4. The interest of the petitioner especially with meygo his ability to remarry and live
respectably.
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5. The interest of the public at large determinablentgintaining a balance between the
doctrine of sanctity of marriage and the other aoobnsiderations which make it unwise
to put a dead marriage on “life support”.

The discretionary bars in question include:-

(i) Petitioner's adultery;

(i) Petitioner’s desertion; and

(ii) Petitioner’'s conduct conducing to the commissiothefmatrimonial misconduct by the
respondent.

3.2.1 Petitioner's Adultery
By the provision of paragraph (a) of section 28 MCA, a petitioner who has committed
adultery since the marriage, which adultery thepoaedent did not condone, may have his
petition dismissed by the court. Even where thdtaguwas condoned, it may still act as a bar if
there is evidence that the said condoned adultady leen revived by either another act of
adultery, or some other matrimonial offence. Thetdaipon which the petitioner relies in filing
the petition become immaterial where he/she igygafladultery.

A petitioner that is guilty of adultery is requireéd file a discretionary statement as
provided for in Order Xl Rule 28 of the MCR. Thesdietionary statement is a written
confessional statement made to the court by thgiguesr as to his/her adultery, and asking
specifically for the court’s exercise of discretionhis favour, inspite of the adultery committed.
The discretionary statement must contain detailewdry act of adultery that has not been

condoned by the respondent.

3.2.2 Petitioner's desertion
This is provided for under paragraph (b) of sect&# of the MCA. Where a petitioner had
wilfully deserted the respondent before the ocewreeof the facts relied upon in the petition, the
court has discretion to refuse a decree of divordes favour. The desertion in question must be
wilful; therefore, if the petitioner had good reador deserting the respondent, his or her conduct

will not constitute a discretionary bar.

3.2.3 Petitioner's Conducive Conduct
Paragraph (c) of section 28 of the MCA provided théhe conduct or habits of the petitioner
have conduced or contributed to the existence efmthatters relied upon by the petitioner, the

court may in its discretion refuse to make a deaofedissolution of marriage. In this case, the
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4.0

5.0

petitioner's neglect or misconduct or habits mastehcontributed to the matrimonial misconduct
of the respondent complained of. There must beusataconnection between the petitioner’s
habits or conduct complained of and the matrimomeconduct committed by the respondent
upon which the petition is based. For instance,oman who leaves her husband without his
consent to stay with her parents cannot complath@husband's adultery since she has exposed
him to the risk. In the unreported case Ndgbenebor v. Negbeneb¢t971] the husband,
without any just cause, forced his wife out of thatrimonial home and abandoned her for three
years without any maintenance. It was held in thgbhand's petition for divorce based on the
wife's adultery, that it was the husband's wilfaglect and misconduct which led (conduced) to

the wife's adultery. The petition was consequeditynissed.

Conclusion

Sections 15(1) of the MCA provides a ground to @tipaer who desires to divorce his spouse to
do so without let or hindrance; provided that he/ghnot guilty of any of the facts contained in
15(2) and 16(1) of the MCA on which he/she reliebaing the respondent’s misconduct that has
occasioned the petition. This is because sectiéns 28 of the MCA imposes some limitations
on a petitioner’s right to sue for divorce basedamts he/she alleges that the respondent is guilty
of, if he/she has either condoned, connived atbuded with the respondent in commission of
the misconduct arising from those facts. Even whkig is not the case, but he/she does not
come to court as an innocent petitioner, the coay still refuse to grant the petition sought, on
the ground that petitioner is also guilty of samesimilar misconduct. In the case of the former
scenario, the petitioner’s condonation of, connoeaat or collusion with the respondent in the
alleged misconduct operate as an absolute barsighim petitioner and a full defence for the
respondent, over which the court has no discrdtiogrant the petition. In the case of the latter
scenario, the court may exercise its discretiorgrant the petition sought even though the
petitioner is guilty of adultery, desertion or calptition to the misconduct of the respondent

complained of.

Summary
This unit has dealt with the restrictions and btosthe presentation of divorce petitions.

Specifically, it has brought to the fore the foliog:-
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(i) The nature and types of bars to a petition for idige- these being absolute bars made
up of condonation, connivance and collusion; anscrétionary bars made up of
petitioner’s adultery, petitioner’'s desertion amifioner's conducive conduct.

(i) The function of the bars; i.e. that absolute baerate to dismiss the petition while the
discretionary bars confer a discretion on the ctwither grant or refuse the petition
sought based on the facts relating to the petitisrnduct vis a vis the respondent’s
misconduct.

(i) The circumstances under which the bars can be edadle. as a defence for the
respondent.

(iv) The effect of the bars which is either a basisismess or grant the petition depending
on whether they are absolute or discretionary tesmgectively.

6.0 Tutor Marked Assignments

a) Discuss the nature and types of bars to a pefitiodivorce.

b) What are the options open to a court faced withfartte based on:
i) Condonation, collusion or connivance.
i) Petitioner’s adultery, desertion or conducing cardu
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MODULE 4

UNIT 1: Ancillary Reliefs to Matrimonial Suits [Mai ntenance]
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Introduction

There are a number of issues that flow directlynfrmatrimonial causes like annulment,
restitution of conjugal rights, judicial separatjogivorce etc., which courts in Nigeria are
empowered to address and make orders in respeatrtd, whenever parties to a marriage or any
other interested third party requests the courtdot®o. These issues are collectively known as
ancillary reliefs and are provided for under Paftof the MCA, 1970. These reliefs are orders
for maintenance, custody and settlements of prgp8ections 70 — 73 of the MCA empower the
High Courts to make orders for ancillary reliefdawour of either party to a marriage and/or the
children of the marriage.

This module as a whole is an exposition on thedypature of and circumstances under which
ancillary reliefs may be made and the categorigzeo$ons in whose favour such reliefs may be
made. Considering that there are three such refiefgided for under the MCA, this unit is
devoted to a general discussion of the types anmdrenaf ancillary reliefs, with a detailed
discussion of one of the reliefs, i.e. the reliéfnmaintenance both under the Act and under

Customary Law. The other two reliefs are dealt witthe next two units within this module.
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2.0

3.0

3.1

Objectives

The objectives of this unit are to help the studeatn and understand the following:-
1) The types and nature of ancillary reliefs availabider the MCA.

2) The categories of persons in whose favour orderarfoillary reliefs may be made.
3) The Relief of maintenance both under the Act armdkeuCustomary Law.
4) The types and circumstances under which the refigfaintenance may be granted

5) The factors that courts take into consideratiomaking an order for maintenance.

Main Content

The word “ancillary” is an adjective and it is syrysnous with words like “secondary”,
“subsidiary”, “supplementary”, “additional” or “epd”. It basically means essential supporta
centralobject. This in effect means that ancillary redigfithin the context of matrimonial causes
are those reliefs that are subsidiary to the lggBinted in a main cause or matter; i.e. orders
made in a matrimonial suit like judicial separatmmdivorce. For example, when a marriage has
broken down irretrievably and a court has madecaedeof divorce, there usually are other issues
that are dependent on or “ancillary to” the majgsue of divorce. Questions like who is to
maintain who, or how to share the property joirtyned by the parties, or who gets custody of
the children of the marriage necessarily need®taduressed by the court where proceedings for
same are before the court. Any orders made in duatice of these questions are classified as
ancillary orders which are essentially supplemgntar subsidiary to the main orders in a

matrimonial suit.

Types and Nature of Ancillary Reliefs

There are three types of ancillary reliefs providedunder the MCA. These are: maintenance,
custody of children and settlement of property.Eatthese reliefs is distinct in nature and is
granted in respect of specific persons under diffeconsiderations. The relief of custody for

example, can only be made in respect of childreth@imarriage in favour of either one or both

parties to the marriage or in favour of a thirdtpartompletely. An order for maintenance or

settlement of property on the other hand may beemadavour of one of the parties to the

marriage or in respect of the Children of the naael In granting any of these reliefs, the courts
take different factors into consideration, eacheseiing on the peculiar circumstances of each

case.
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3.2 Persons Qualified for Grant of Ancillary Reliefs
According to section 69 of the MCA, ancillary réiemay be made in respect of any marriage
contracted or purportedly contracted under the Atis means in effect that the orders for
ancillary reliefs may be made in respect of parteegither valid marriages or void marriages.
The same section 69 also provide that ancillangfieimay be made in respect of the children of
these two categories of marriage, provided that dhiel children fall within the following

classes:-

* Any child adopted since the marriage by the padiesither one of them with the consent
of the other. [Section 69(a) MCA].

% Any child of the parties born before the marriaglaether legitimated by the marriage or
not. [Section 69(b) MCA].

R/

< Any child of either the husband or the wife (indhgl an illegitimate child or adopted
child) if at the “relevant time”, the child was amdrily a “member of the household” of the
parties. [Section 69(c) MCA].
While interpreting the phrase “member of the hoos#has used in section 69(c) of the MCA,
the court held in the case ABomugha v. Asomugha (1974) CCHCJ,lthat the two daughters
the wife had for another man before she marriedhlnsband were children of the marriage in
favour of whom maintenance order could properlyri@se. The girls had lived with the parties
since the marriage and the husband had treated dkdms children even though he knew who
their father was. He had even submitted their natoesis employer as his children for the
purpose of his official records.

Again, “relevant time” as used in the same sedi®(t) means that the child in question must
have been a member of the household of the paitlesr as at the time the parties finally ceased
to live with each other or as at the time matrimbrproceedings between the parties were
instituted. Note however that any child born beftire marriage by the parties between them or
independently of each other, who has been adopteahbther person or other persons is not
within the definition of the “children of the maage”.

We shall proceed to examine the relief of mainteean detail.

3.3 The Relief of Maintenance
Maintenance in matrimonial proceedings impliesdhbgy to provide for the needs of members of the
family, which duty is enforceable by an order otidovhere necessary. The concept of maintenance is

traceable to Common Law wherein a husband was eblig maintain his wife as part of his
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matrimonial duties. During that dispensation, aewifas at liberty to pledge her husband’s credit in
procuring the needs of the family whenever the hodideserted her without providing maintenance,
especially where she had no adequate means of sungploerself. For all intents and purposes such a
deserted wife became her husband’s agent of ngges®aning that any tradesman from whom she
purchased necessaries like food, clothing, medisatiousing etc. on credit, could sue the husband t
pay for such necessaries.

Since the intervention of statute, the concept @intenance has been brought within statutory
regulation and expanded to accommodate husbanbsresiciaries of orders for maintenance. The
Supreme Court acknowledged this fact in the cagelefibukun v. Olu-lbukun [1974] This means
that either party to a statutory marriage may agplgourt for an order of maintenance where the
parties are unable to reach an agreement on the. i€dinarily, parties to a marriage can make an
agreement for maintenance as between themselve terms they deem fit. So that where the parties
to a statutory marriage have privately agreed betmwtbemselves on the issue of maintenance, they
may request the court to simply sanction the ages¢i@ms made.

Where there is no existing private agreement fomtanance between the parties to a marriage,
Section 70 of the MCA clearly spells out the ruigsding the grant of the relief of maintenance in
respect of marriages contracted under the Act. pgrbeisions of this section clearly indicate thag th
relief of maintenance may be granted to either:

(i) A party to the marriage, whether or not a decrekldie®en made against that party
in the main proceedings in relation to which thegaedings for maintenance were
instituted ;

(i) any child of the marriage who is below 21 years

(i) any child of the marriage who is above 21 yearsn ithe opinion of the court,
there are special circumstances that justify thkimgaof an order of maintenance
in his/her favour.

Section 70(1) of the MCA specifically provides aidws:

“Subject to this section, the court may, in prodegs with respect to the

maintenance of a party to a marriage, or of childoé the marriage, other than
proceedings for an order for maintenance pendiegdibposal of proceedings,
make such order as it thinks proper, having re¢attie means, earning capacity
and conduct of the parties to the marriage”.
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Thus, this section makes provisions for two catiegoof maintenance — maintenance pending
proceedings and maintenance per se. We shall namiag these two types of maintenance under the
Act.

3.3.1 Maintenance Pending Disposal of Proceedings
Maintenance pending disposal of proceedings imtarlocutory proceeding for the grant of an
order of maintenance in favour of a party to therrage and/or children of the marriage during
the period that both parties are before the caurtife determination of their rights in respectof
matrimonial suit. Usually, relations between partie the marriage collapse during this period
and unless there is an agreement between the arntieespect of maintenance, an order for
maintenance pending disposal of proceedings ishéckeethrough which one party may be
compelled to maintain the other party and/or thédodn of the marriage on a temporary basis.

Section 70(2) of the MCA empowers the court to makkeh order as it thinks proper,
having regard to the means, earning capacity amdiuzxt of the parties to the marriage, in
proceedings for an order of maintenance pendinglig@osal of matrimonial proceedings. The
order for maintenance pending disposal of procegdis made to ensure that a party to a
marriage under the Act is able to live approximatel the position to which he or she is
accustomed until the substantive suit is heard disposed of. Unlike the customary law wife
who has no legal right to be maintained during drimanial dispute, parties to a statutory
marriage may apply to the court for an order forim@mance against each other during
matrimonial proceedings pending the disposal ohtlag suit.

The procedure to be adopted in applying for anroofienaintenance pending disposal of
proceedings is provided for under Order XIV, Rufes 14 of the Matrimonial Causes Rules,
1983. The highlights of this procedure are as fedio
= Leave of court is not required to institute thega@dings. [Rules 2 & 3]

» Where the Respondent fails to file a reply to tpeligation within the specified time, the
applicant may request the court to make an assesshéhe quantum of maintenance to be
paid based on sufficient details of Respondent®nme etc. supplied by the Claimant. The
court can also make an order with respect to trgulagity of such payments; the
commencement date of the payments; and the mogieyaients. [Rules 7 & 8]

= A copy of the court’'s assessment must be servati@respondent for his response; whereby
any objection on his/her part may be referred eodburt for hearing. [Rules 6(2), 15 & 9 —
11]
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= Without prejudice to the right to apply to court fan order of maintenance, parties to the
marriage may mutually agree on the maintenance {gaid. [Rule 14]

= The court has discretion on the quantum of maimemao award in favour of a claimant
bearing in mind the means, earning capacity andwcirof the parties to the marriage as well
as all other relevant considerations.

3.3.2 Maintenance Per Se

This is provided for in section 70(1) of the MCAaMtenance per se is a relief of a more permanent
nature than an order for maintenance pending s@odal of proceedings. It is an order of mainteaanc
made after the disposal of the main matrimonid isstituted by either of the parties to the mayeia
Indeed, the court may even refuse to order thefrebught by the petitioner in the main petitiorg(e
petition for divorce) until it is satisfied thatelpetitioner has made adequate arrangements talprov
maintenance or other benefits in favour of the oadgent when the decree of divorce becomes
absolute.

An order of maintenance may be made with respea fmarty to a marriage or children of the
marriage. And in considering whether or not to makeorder of maintenance, the court does not
concern itself with the question of who, as betwtenparties, was responsible for the breakdown of
the marriage, even if that responsibility may iefice the quantum of maintenance payable to that
spouse. What the court concerns itself with, isghestion of which of the spouses is better pasiib

in terms of the means, earning capacity and corafube parties to provide maintenance for the othe

The factors which help the courts to arrive at asweer to this question are treated below.

3.3.3 General Considerations in the Grant of Maintenance
As previously discussed, the High Court is empodeneder sections 70 and 73 of the MCA to grant
the ancillary relief of maintenance either tempibyaturing the pendency of matrimonial proceedings
or permanently after the disposal of such procegdiWhether as a temporary or permanent relief, the
court is conferred with discretion under sectiof€ly & (2) to make orders for maintenance, provided
that it has due “regard to the means, earning @ypaed conduct of the parties, to the marriage ahd
other relevant circumstances.” This translatedfieceto four guiding rules for the court’'s exeeisf
its discretion thus:

» Means of the parties

» Earning capacity of the parties

» Conduct of the parties
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= Other relevant considerations

Means of the Parties to the Marriage
Before a court can order a party to a marriageagorpaintenance in respect of the other party or

the children of the marriage, the court must enghesuch a party has the resources to obey the
order. Therefore, the court considers the meanitabi@to such a party through actual income in
liquid cash or income from a regular source liklses, investments, rentals, businesses, and
income from assets capable of being converted $h @ anytime; such assets being cars,
buildings, trademarks, company shares and equityMetans also include prospective assets like
gifts under a will or trust instrument, share ahfly land etc.

Note that the court cannot assess the means @irtg and consequently cannot order an
arbitrary amount as maintenance, unless therefigient evidence before it in that regard. In the
unreported case @fkinola v. Akinola [1987] the court refused to make an order of maintenamce
the absence of any evidence regarding the meabstbfthe respondent and the petitioner, because it

considered that making such an order would berarlit

Earning Capacity of the Parties

In contrast to the means of parties to a marrilgegarning capacity of parties actually refers to
the potentials of the parties to earn income frasaigable or gainful employment in the public or
private sector. Therefore, if a party is underemgtband his income is not commensurate with
his qualifications, the court would consider hipaeity to earn more income from getting the
right job for which he is qualified. Even in caselsere a party is unemployed, the courts do not
hesitate to award maintenance against such a fartgs long as the party can be gainfully
employed if he tries to work.

In the English case d¥filcEwan v. McEwan [1972] 1 WLR 1217, the husband was a retired
constable on a monthly pension of £6 (six poundsgge 59. He was unemployed at the time
proceedings for maintenance was filed against hyrthb wife. The court awarded the entire £6
of his pension to the wife on the ground that hadried, he could have obtained suitable work to
earn a living; thereby taking advantage of the husdls earning capacity to make the order for

maintenance.
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Conduct of the Parties to the Marriage

The conduct of parties that the court considennaking an order of maintenance is of a broad
and general nature and not necessarily the conoluthe parties that allegedly led to the
breakdown of the marriage. Even though Nigerianrtsoare yet to define the characteristics of
the conduct envisaged, the English courts haveprgeed similar provisions in the English
Matrimonial Proceedings and Property Act, 1970 team conduct that is “both obvious and
gross” so much so that “... to order one partyuppsrt another whose conduct falls into this
category is repugnant to anyone’s sense of justid®y this interpretation, conduct that can
dissuade the court from awarding maintenance meistolnduct that is of a grievous nature. In
Harnett v. Harnett [1974] 1 WLR 219 at 22#he court opined that the issue of conduct besome
relevant in proceedings for maintenance only whseneething in the conduct of the relevant
party makes it “inequitable to leave that out od@mt having regard to the conduct of the other
party as well in the course of the marriage.”

Thus, grievous conduct by one spouse which igious to the life, limb or psyche of the other
party have been held to justify the court’s refusahward maintenance in favour of such a party
against the other party — the victim of such gromsduct. Examples of such gross or grievous
conduct include:

= A wife who fired a shotgun at her husband whende&dd her out of the matrimonial home

in the case oArmstrong v. Armstrong [1874]

* A man who inflicted a serious and permanent injmyhis wife in the case dfones v.
Jones [1976]

*» A husband who committed adultery with his daugitteaw in the matrimonial home in
the case obixon v. Dixon [1974]

Other Relevant Considerations

This last requirement confers on the court a witerdtion to consider other factors in awarding

maintenance. The courts are at liberty to lookhattbtality of the evidence before it in terms loé t

income, assets and properties, financial needsmitnents and responsibilities of parties, theirsage

and potential productivity levels, age of the nmegd, standards of living of both parties etc. In
Dawodu v. Dawodu [1974] 5 CCCHCJ 61ihe court held that extended family responsibditfall

under this head in determining a claim for mainteea Thus, in the unreported casdkgfi v. Ikpi

[1984], wherein the petitioner husband averred that hdenmaonthly allowance for his aged aunt in

addition to the education and upkeep of four ofumsle’s children plus other monthly disbursements,

the court held that it would give consideration dstablished family obligations in the light of
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contemporary culture and societal values; howesterh considerations would be subject to the court's
discretion and overriding duty of awarding due nemance to spouses in fitting cases.

SELF-ASSESSMENT EXERCISE
Discuss the provisions of section 70(1) of the MT3YO0 as it relates to children.
3.3.4 The Concept of Maintenance Under Customary Law

A marriage contracted under the native law andornshas its own limitations in several
respects, including ancillary reliefs. One of sdirhitations is the concept of maintenance
under customary law, which is restricted to theqakeof the subsistence of the marriage and
not after the dissolution of the marriage. This ngein effect that the concept of maintenance
under the MCA (which replaces the old alimony psts) is alien to customary law. In the
unreported case @&deleke v. Yinka [1976{lecided by the Customary Court in Mapo, Ibadan,
the court refused to make an order for maintenamdavour of the wife on the ground that

“payment of such an allowance to a divorced wornsazontrary to native law and custom.”

While married, every husband of a customary lawriage is under a duty to maintain
his wife in terms of providing her with necessali&s food, shelter, medication, clothing etc.
But unlike the wife married under the Act, who maw, desertion by her husband or upon
dissolution of the marriage, apply to the courtdarorder for maintenance against the husband,
the customary law wife has no right of maintenadoeng any period of desertion by her
husband. The fact that she was not directly or tcocsvely responsible for the desertion by
her husband is irrelevant to the issue of mainte@an

Note however that while a customary law husband ¢ have a duty to maintain his
wife during their separation or after their divgorae certain circumstances his legal duty to
maintain her during the pendency of the marriagaticoes to apply. Two of such
circumstances are where the wife was already pregamad where she was nursing a baby
before the desertion or divorce. Failure by theedesy husband to maintain the wife under
these circumstances makes him liable to pay man@ncosts in arrears before he can claim
custody of the child in question. This duty is Uguanforced by the wife’s family by their
retention of the child until all outstanding maim&ce costs are paid off. This right to retain
the child has been upheld by the court in the wnted case oAdugba v. Anuku [1968]n a
judgement delivered by the Customary Court in QiarlBenue State.
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SELF-ASSESSMENT EXERCISE

With the aid of decided cases, discuss the rightany, of a divorced customary law wife to

maintenance under customary law.

4.0

5.0

Conclusion

Ancillary reliefs are supplementary orders giverabgourt dealing with matrimonial proceedings
involving parties to a marriage. These reliefsragntenance, custody of children and settlement
of property. When courts deal with proceedings floese reliefs in respect of marriages
celebrated under the Act, they easily have recotardbe provisions of the MCA contained in
sections 69 — 75 for guidance in arriving at justigdions. This cannot be said in respect of
customary law marriages since some of these redrefalien to customary law.

With respect to maintenance dealt with in thist,uihas been established that the relief of
maintenance is available to spouses married uh@eAc¢t in appropriate circumstances; whereas
the concept of maintenance is not recognised ucuEomary law. It has also been established
that the relief of maintenance is available to afyhe parties to the statutory marriage either
temporarily pending the disposal of proceedingprasided for under section 70(2) of the MCA,
or on a more permanent basis, after the disposal pfincipal suit like divorce or judicial
separation as provided for under section 70(1)hef MCA. In granting the relief, courts are
enjoined to have due regard to the means, earrapgctty and conduct of the parties to the

marriage and all other relevant circumstances.

Summary
This unit has focused on a general introductiorttennature and types of ancillary reliefs and
specifically on the relief of maintenance providied under section 70 of the MCA. It was
established that there are three types of ancitigigfs provided for in Part IV (sections 69 — 75)
of the MCA, i.e. maintenance, custody of childremn @ettlement of property; out of which the
relief of maintenance was treated in detail. Thewrsary of the relief of maintenance as dealt
with in this unit is as follows:-

()  That the relief is available only in respect of neges contracted under the Act.

(i)  That the relief may be ordered in favour of eitbéthe parties to the marriage and/or

children of the marriage.
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(i)  That the relief can be granted either temporarignging the disposal of a main
proceedings or as a permanent relief after theodapof the main proceedings.

(iv)  That the factors that courts take into considenatio making an order for maintenance
include the means, earning capacity and conduthefparties to the marriage and all
other relevant circumstances.

(v) That it is immaterial that the relief granted i tlmain proceedings is not in favour of the

claimant of a relief for maintenance.

6.0 Tutor-Marked Assignments
1. Examine in detail, the factors that courts tak® iobnsideration in granting the relief of
maintenance.
2. Determine the categories of children in favour dfom the relief of maintenance can be
ordered.

7.0 Suggested Further Readings/References

15) Aderibigbe, R.,Family Law in Nigeria (Lagos: Codes. Publishers, 2004)
16) Adesanya, S. ALaws of Matrimonial Causeglbadan: Ibadan University Press, 1973)

17) Falade, A.,Marriages, Divorces and Inheritance in Nigerid.................
llusalaiye Press Ltd., 1999) pages..........c.ccovevnnen.

18) Nwogugu, E. I.Family Law in Nigeria [Revised edition] (lbadan: Heinmann
Educational Books, 1990) pages 122 — 147.

19) Onokah, M. C.Family Law (Ibadan: Spectrum Books Ltd., 2003) pages 187 —
222.

20) Sagay, l.,Nigerian Family Law [Principles, Cases, Statutes & Commentalies
(Ikeja: Malthouse Press Ltd., 1999) pages 134 —
387.

21) Tijani, N., Matrimonial Causes in Nigeria: Law and Practice (Lagos:
Renaissance Law Publishers Ltd, 2007) pages142-
60
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UNIT 2: Ancillary Reliefs to Matrimonial Suits [Custody of Children]

1.0 Introduction
2.0 Objective
3.0 Main content

3.1 Children Subject to Custody Orders

3.2 The Discretion of the Court

3.3 The Interest of Children

3.4 Other Factors/Considerations in the Award of Cugtod

3.4.1 Ages and Sex of the Children

3.4.2 The Personal Wishes or Preferences of Children

3.4.3 The Social, Religious, Moral and Educational Wiedfaf Children

3.4.4 Equality of Parents/Conduct of the Parties to therige

3.4.5 Financial Status of Parties and Arrangements faore@d Care of Children
3.4.6 Miscellaneous Factors

3.5 The Order for Custody

3.5.1 Physical Custody

3.5.2 Legal Custody

3.5.3 Sole Custody

3.5.4 Joint or Shared Custody
3.5.5 Split Custody

3.5.6 Temporary Parental Custody
3.5.7 Third-Party Custody

3.6 Enforcement of Custody Orders

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0  Suggested Further Readings/References

1.0 Introduction

In unit one of this module, custody of children wasntioned as one of the ancillary reliefs
provided for in Part IV of the MCA. The reason focluding custody as a relief is not far-
fetched. When a marriage has broken down irretblgyathe welfare of the children of the
marriage may be put in jeopardy especially wheegr tharents are unable to agree on which of
them should keep and care for the children. Sewesaks arise in respect of the children, which
more often than not are the source of fresh htesilbetween the parties to the marriage who are
either judicially separated or divorced or are geghin some other matrimonial dispute.

This unit focuses on the rules relating to themiBonary power of the court to make custody
orders in respect of children of a marriage comé@ecinder the Act.
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2.0 Objective

The objective of this unit is to help the studdaten the following:-
(i) The meaning of custody.

(i) Categories of children in respect of whom an oadeustody may be made.
(iif) Persons in whose favour orders of custody rnaynade.
(iv) The guiding principles for the grant of the relaéfcustody.

(v) The means of enforcement of custody orders.

3.0 Main content
The word "custody" is synonymous with the wordgudrdianship”, “wardship”, “charge”, “care”,
“safe-keeping”, “protection”, “supervision” or “sagntendence”, “control” etc. Thus, custody of dndn
implies the care, control and maintenance of children which rbayawarded by a court of
competent jurisdiction to a party to a statutorymage either as an ancillary relief consequent to
matrimonial proceedings or to a third party enyiraé an independent suit, if the best interest of
the children would be better served by it. In theecofOtti v. Otti (1992) 7 NWLR (Pt 252) 187
at 21Q the Court of Appeal defined custody as essentiaflgcerning the care, control and
preparation of a child physically, mentally and aily; it also includes responsibility for a child
with regard to his needs like food, clothing, instron and the like.
Section 71(1) of the MCA provides as follows:
“In proceedings with respect to the custody, guarship, welfare,
advancement or education of children of a marrithgecourt shall regard
the interest of those children as the paramounsideration; and subject

thereto, the court may make such order in respettase matters as it
thinks proper”.

In matters of custody of children, this sectiortttd MCA confers on the court a discretion concegnin
the proper order to make, bearing in mind the edeof the children as it relates to their physical
mental and moral welfare. We shall now considerrnthire and character of the discretion conferred

on the court and what constitutes the intereshidflien.

3.1 Children Subject to Custody Orders
As discussed in earlier units, the children in respéavhom custody orders may be made are

those envisaged under section 69 of the MCA; hédien of a statutory marriage. This implies
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that children of a customary law marriage or thbse out of wedlock are not included within
the categories of children in respect of whom s ddrcustody may be made.

Nevertheless, note that under Common Law rules,ntbéher of a child born out of
wedlock has the first right to custody, unless biwogical father of the child can prove to the
satisfaction of the court that the mother is utdilook after the child. In the case Okoli v.
Okoli (2003) 8 NWLR (Pt. 23) 565 at 58the Court of Appeal discussed the custody ofdcén
born outside wedlock and held that the custody ohi&d born outside wedlock belongs to the
mother in the absence of any person claiming cystddthe child on the basis of being the
natural father.

3.2 The Discretion of the Court
The provisions of section 71(1) of the MCA confens the court an absolute discretion to
determine what is in the best interest of childmad make the appropriate orders that best support
those interests. Under sub-sections (3) and (4gofion 71, these orders may include: orders to
place children in the custody of persons who ateadies to the relevant marriage (if that option
is in the best interest of the children) and gmettess to the child by one or both parties to the
marriage; or orders to grant access to childrehercustody of one party by the other party.

The discretionary power of the court also covhesdituation where it can receive in evidence,
reports from welfare officers on matters that alevant to the custody proceedings before the @surt
provided for in section 71(2) of the MCA. The cohas the power to adjourn proceedings to allow for
time to prepare the report where necessary. Thartrep the welfare officers is expected to cover al
aspects of the life and welfare of the child ingfie.

A welfare officer is defined in section 114(1) dfet MCA as “a person authorized by the

Attorney-General of the Federation by an instrumanivriting to perform duties as a welfare

officer ...” Such persons include:

= a person who is permanently or temporarily employedthe public service of the
federation; or

» a person who is permanently or temporarily employethe public service of a state and
whose services has been made available for theopeirpf the Act in pursuance of an
arrangement between the federation and the state; o

» a person nominated by an organization undertakiid welfare activities.
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In the unreported case Gfiadetoun V Oladetoun Suit No. Ho/111/7076/7/#was held that owing
to the intricacy of the question of custody in tase, it was desirable that the court should histads
by a welfare officer. According to Adefarasin J:
“The matter of custody in the facts of this casesigh an intricate one that |
consider it should not be ruled on; | think it issttable that the court should be
assisted by the investigation and advice of a welédficer as provided for under
section 71(2) of the Matrimonial Causes Decreedai01.

In all circumstances, the court is expected to @gerthe discretion conferred under section 71
judicially and judiciously. This means that the dowmust exercise impartiality and sound

judgement in determining the proper order to makespect of custody of children.

3.3 The Interest of Children
There is no precise definition of the phrase “ieserof child” either in the MCA or anywhere
else. This fact was emphasized in the caseddigwu v. Odogwu (1992) 2 NWLR (Pt. 225) 539
where Belgore, JSC opined that the phrase is moteld to material provisions, but include those
things that will assist the psychological, physiaatl moral development of the child; things that

would promote the happiness and security whichild olitender years requires. In his words:

“Welfare of a child is not the material provision the house, good
clothes, food, air-conditioners, television andggtd normally associated
with the middle class; it is more of the happine$sghe child and his

psychological development. While it is good a ch#dbrought up by

complementary care of the two parents living happdgether, it is

psychologically detrimental to his welfare and mbite happiness and
psychological development if material care avadabldenied him”.

The interest of children as envisaged under sectibof the MCA embodies several factors which
depend on the peculiar circumstances of each Gasse factors include but are not restricted to the
physical, psychological, moral and overall develeptal wellbeing of the children; as well as factors
like the ages of the children, the arrangementsenfad their accommodation, education, welfare,
general upbringing, and the conduct of the claimiaribi-Whyte, JSC summed up these factors in
the case oWilliams v. Williams (1987) 2 NWRL (Pt 54) 66 at &us:
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“The determination of the welfare of a child is amposite of many factors.
Consideration such as the emotional attachmentpariécular parent, mother or
father; the inadequacy of the facilities, such ahicational, religious or
opportunities for proper upbringing are mattersalihinay affect determination of

who should have custody”.

The learned Justice also interpreted the phrasarfp@unt consideration” to mean “pre-eminent
and superior consideration” in the same case. @nphrt, Oputa J [as he then was] in the
unreported case @kafor v. Okafor (1972onsidered “paramount consideration” as attactong
the welfare of a child and which is a condition qga@ent in the determination of custody
guestions.

In considering what is in the best interest of dt@h, the court does not concern itself with
extraneous matters like who, as between the padiessponsible for the breakdown of the
marriage which has necessitated the proceedingsciistody. Thus, while exercising its
discretion, the court does not award custody to pagy as a favour to that party or as
punishment for the other party, who in the opindgdrthe court had conducted himself or herself
badly. In theOkafor casecited above, the learned judge opined that thercawé custody of
children is based on other factors that are outideguilt, innocence or blameworthiness of the
relevant parent or parents. Before awarding custdthe only child of the marriage to the
respondent who was in fact responsible for the Kolean of the marriage, having been in
constructive desertion, the judge noted that “alysts never awarded as a reward for good
conduct nor is it ever denied as punishment forghiity party’s matrimonial offences.” The
court based its decision on the fact that the dhilduestion was used to the respondent who had
also taken good care of him during the period cSedion. Since the child could no longer
recognise the petitioner, it was in the best irgedd the child to remain with the respondent

despite his guilt in the divorce proceedings.

Self Assessment Exercise 1

Explain the term "custody" and illustrate with diexl cases.

3.4 Other Factors/Considerations in the Award of Custog
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Apart from the interests of children being of pacammt consideration in determining questions of
custody, the court also takes some other factacsdansideration in order to arrive at the best
possible decisions that would support the intere$tthe children. Some of these factors or
considerations were identified in the caseéwifliams v. Williams (supra)and the unreported
case oflhonde v. Ihonde [1972]0 include: the age and sex of children; the peabwishes or
preferences of the children; the children’s soara religious backgrounds; their moral welfare;
the financial status of the parties to the marriage the arrangements made by each party for the
education, general welfare and upbringing of thddodn; the conduct of the parties; the
promotion of filial companionship among the childrey keeping them together etc. Some of

these factors are dealt with hereunder as follows.

3.4.1 Ages and Sex of the Children
Neither statutory nor case law lays down any spegfinciples which courts are bound to
observe on the factors of age and sex in the detation of who should get custody of children
of a particular age or sex. Nevertheless, it issgaty believed that female children are bettetr lef
in the care of their mothers, and males with tfaginers; especially considering that the Nigerian
society is largely patrilineal in nature and bogsiaily belong to the father’s family and should
be socialised within the paternal family. This vtlas majority view of the Court of Appeal in the
case ofOyelowo v. Oyelowo [1987] 2 NWLR (Pt 5539 at 246 where the court opined that for
male children, “their rightful and natural placehir father’s home” In the same spirit, the court
in the case oOdulate v. Odulate[1975] 1 CCHCJ 101, awarded custody of the fernhlkl of
the marriage to the mother on the ground that R“igars the right to develop her personality
under the mother” who, in ideal cases, is a role@héor the child.
Again, there is also a general belief that a moikdyetter suited to care for, and attend to the
physical and emotional needs of children of vendex ages. However, the fact that a child is of
a tender age does not necessarily mean that itsdyuwill always be granted to the mother if it
would not be in the best interest of the child tos. In the unreported case @fadetohunv
Oladetohun [1971] the court found the mother of the only child dktmarriage to be an
unsatisfactory wife and a bad mother who practjsgd nevertheless, it granted her custody of
the child who was three years old, on the grouradl doing so even if temporarily, was in the

best interest of the child.
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3.4.2 The Personal Wishes or Preferences of Children

The personal wishes and desires of children somstitount in custody proceedings, especially when
the affected children are old enough to make feferences known to the judge or a Welfare Officer
that has been mandated to interview the childrenceming their preferences as between the
applicants for their custody. In some cases, tidgg in the custody proceedings, may interview the
children privately in order to determine their washwhich he may or may not give effect to. In
Odogwu V Odogwu (1992) 2 NWLR (Pt 225) 539 Supreme Court held that the court could dbnsu
the child's wishes in considering what order to enak

3.4.3 The Social, Religious, Moral and Educational Welfee of Children
The courts usually give consideration to the adsged and disadvantages of any arrangements
for the social, religious, moral and formal edugatthe child. Since these factors affect the
overall socialisation and education of the chilie tourts are usually anxious to ensure that
whatever decision is reached in these respecectefthe best for the child. In matters of formal
education for example, the court would look at salviactors besides the geographical location
of schools being proposed for the education ofcthill. The court would consider other factors
like the impact the social, moral and religious iemvment of the societies wherein the schools
are located would have on the overall developmétiteochild. InWilliams v. Williams (supra)
Obaseki JSC was of the view that education is enbist interest of the child if it is in a proper
environment. Oputa, JSC opined in the same casestheation that alienates a child from his
roots no matter how intellectually sound, is tovimwved with a suspicious eye by the Court in
custody cases, because educating Nigerian childfréander ages in foreign lands would not
give them the kind of training required for themlitee and survive in Nigeria. According to the
learned Justice, a boarding school in England veasritting substitute to a mother’s care and
attention. He continued thus:

“A Nigerian should be trained to live in Nigeriadamot become an
expatriate in his own country ... There are periods girl’s life when she
is undergoing the slow advance to maturity whenrskezls her mother to
discuss and answer her many questions about hengglfdevelopment,
both physiological and psychological.”

3.4.4 Equality of Parents/Conduct of the Parties to the Mrriage

In his very exhaustive definition and implicatiosfscustody in théVilliams case Obaseki, JSC made

the points firstly, that in matters of custody bfldren, both parents have the same equal rigtitade
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the law that they both can exercise. Neither oftihe parties can exercise a claim that is supedor
the other party’'s claim to custody. Even where ohthe parents is not a Nigerian citizen, the court
do not discriminate against such a party in therdved custody. The primary consideration is the
welfare of the children concerned. @loyede v. Oloyede (1975) 1 NMLR ,18e court found the
Nigerian father unfit to have custody as againstuhimpeachable Irish mother. The court held that
the fact of the mother being a non-Nigerian doagusiify denying her custody.

Secondly, the court should focus on the welfareghef child rather than the conduct of the
parents in the marriage, unless such conduct & rdture that would have negative implications for
the child. The learned Justice opined that “an wofl€ustody is not a penal order on either paaewt
should not be construed as such.” Though the carafube parents to a child is a matter to be taken
into account in determining what is in the beseiast of the child, a parent should nevertheless be
deprived of custody merely because of his/her congtiich might have contributed to the breakdown
of the marriage. Even in cases where adulteryléegadl, the learned Justice held that the adulteay o
party should not necessarily be the reason foridegrthat party of custody unless the circumstance
of the adultery make it desirable.

Note however, that the court may not entirely djard the conduct of the parties in relation to
the breakdown of the marriage while consideringlibst interest of children. According to the
court in the case difonja v. Afonja [1971] 1 UILR 105the “welfare of the infant although the
first and paramount consideration, is not the solesideration and the conduct of the guilty party
is a matter to be taken into account.” For examgdeious and continuing misconduct, or moral
depravity on the part of one party may occasioedattation that he or she is not a proper person
to be entrusted with the care of childrenLafun v. Lafun [1967] NMLR 101 the court awarded
custody of the child of the marriage to the petiéinfather and refused to grant access to the child
to the respondent-mother until the child attained &ge of 14 years, subject to petitioner’s
consent. This was because the evidence beforeotive mointed to moral depravity on the part of
the respondent and it was not in the best interfeste child for the respondent to have access to
him in his formative years, since he could easiynegatively influenced by the respondent’s
immoral conduct.

Again there are cases where the previous conduet mdrty in relation to children cannot be
ignored by the court in determining whether or toogrant custody of a child to that party. In the
unreported case dfolawole v Kolawole (1982)a mother was denied custody because she had

previously attempted to kill the child in questi@imilarly, the court refused to grant custody of
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the only child of the marriage to the mother wha lsampletely abandoned the child for nearly
six years in the case @fkafor V Okafor(supra).

3.4.5 Financial Status of Parties and Arrangements for Geeral Care of Children

The financial strength and stability of parties éastody proceedings is relevant to the
determination of what is in the best interest afdchn. This financial base must be supported by
adequate arrangements for the general welfare ef ¢hildren, these being: suitable
accommodation, education/training, medicare, ugimo etc. Where a party’s case is dependent
solely on material wealth without adequate arrareggmfor the welfare of children, the court
may not be disposed to awarding custody to thayp@his was the decision of the court in the
English case oRe McGrath (1893) 1 Ch. 143

3.4.6 MiscellaneousFactors
Depending on the peculiar facts of each case, dysth children may also be determined by

some other factors that courts have taken intoideregion in the past. These factors include:

(i) The promotion of filial companionship among theldtgn of the same parents/household
by keeping them together in the same place, unteissnot in the best interest of the
children to do so.

(i) The prevention of any psychological damage to childby keeping them in the custody
of a party they are either not used to or comfdetatith or even a complete stranger. In
the Okafor case for example, the court was particularly mihdf the fact that the child
was too close to the father to be separated framihspite of his young age. H v. H
and C (1969) All E.R 262the court awarded custody to the father withtwigiaccess to
the mother since in all the circumstances it wdaddvery upsetting to remove the child
suddenly from a house he was used to.

Self Assessment Exercise 2
Discuss the factors that courts usually considenaking orders for custody of children.

3.5 The Order for Custody
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It was stated at the beginning of this discourse tustody of children implies thgare, control and
maintenance of children as an ancillary relief tmatrimonial order. When a court has weighed
all the evidence before it and considered all factelevant to a particular case, it exercises a
discretion as to whether or not to grant custodywhose favour to grant the custody and the
nature or form the custody order should take; mledithat the best interests of the children is
served by its decisions. Although the MCA does make provisions for the kinds or nature of
orders a court can make with respect to custodhidiren, courts have in the past, followed the
practice in England where necessary. The follovdrgyexamples of custody orders a court can

make.

3.5.1 Physical Custody

Physical custody involves an order of court whicangs the right to organize and administer the
day to day residential care of a child to eithee on both parents of the child. Where one of the
parents is awarded sole physical custody, it mésatsghat parent has the sole right to live with a
child or children of the marriage on a permanesidarhe other parent may be given visitation
rights on designated days or periods, dependingvloat the court considers to be in the best
interest of the children. In such a situation, plaeent with visitation rights may be ordered to pay
maintenance to the physical custodian for the adchcand general upkeep of the children.

But where the court awards joint physical custoolybbth parents, it means that the child or
children would spend significant amounts of timethwboth parents during periods either

mutually agreed on by parents or on a regular sadkeadchposed by the court where the parents
are unable to agree on a schedule. Joint physisébdy works best if parents live relatively near
to each other, as it lessens the stress on chifdrdrallows them to maintain a somewhat normal

routine.

3.5.2 Legal Custody
Legal custody of a child implies the right to make participate in the major decisions affecting
a child’s education, religion, health and generelfare. Legal custody may be awarded to one or
both parents, depending on the circumstances of ease. Where joint legal custody is awarded
to both parents, it means that they would necdgsaonsult with each other before any decision

can be taken in matters affecting the childrenithee of them.
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In most cases, courts prefer to award joint legatady unless there are circumstances that make
it impossible to share joint legal custody suclwagre one parent refuses to communicate with
the other about important matters or where onenpasefound to be unfit to be entrusted with
that responsibility.

3.5.3 Sole Custody
A sole custody order is an order for the care, rmbnand maintenance of a child which is
awarded by a court to one of the parents of a ahildhildren, to the exclusion of the other,
following proceedings for divorce or separation, etffer judicial or extra-judicial. Courts
generally don't hesitate to award sole custodynt® parent if the other parent is deemed unfit,
e.g. where such a parent is a violent alcoholidrag addict, a habitual criminal or a proven child
molester.
One parent can have either sole legal custody lerguysical custody or both sole physical and
legal custody of a child or children. However wheoairts do award sole physical custody, the
parties, more often than not still share joint legastody, with the noncustodial parent having
rights of visitation. In that situation, one pardr@comes the primary physical caretaker, while
both parents take joint decisions about the chilgleringing. In the case éfbayomi v. Abayomi
[1974] 12 CCCHCJ 187,7the court awarded legal custody of and visitatights to the child to
the father and physical custody to the mother.

3.5.4 Joint or Shared Custody

A court may order joint/shared custody of childvémere the parents do not live together. This ingplie
that both parents would share the decision-malésgansibilities for the children, and/or take tutms
have physical control and custody of the childiEme order may be made in cases of divorce, judicial
separation, or in cases where the parties areliapart before matrimonial proceedings for divarce
judicial separation are filed.

A joint custody order usually implies that the pasemust work out some sort of time table or
schedule that best suits everybody in terms of then job requirements, housing arrangements, the
children’s school and other needs. Where the psiamt unable to agree on a schedule, the court will
impose the one that is in the best interest otthkelren on the parties. Some typical scheduleslires

spending some weeks at a time in each parent'sshousalternating months, years, or six-month
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periods, or spending weekends and holidays withpament, while spending weekdays with the other
parent, where that arrangement best suit the emilsischooling needs. In Western countries, theee i
joint custody arrangement called "bird's nest algtavhereby the children remain in the original
family home and the parents take turns moving oh @, spending their out time in their own private

accommodation.

A joint custody order has some advantages and \hsdaiges. Continuing contact and
involvement of the children with both parents i®onajor advantage even though on the minus side,
the children are constantly shuttled around. WHbaee parents lack cooperation or are constantly

quarrelling, the ill-will thereby generated betwabam has negative effects on children.

Joint custody orders may take the form of:

(@) joint legal custody; or
(b) joint physical custody whereby the children spenithe appreciable time with each parent; or

(c) a combination of both joint legal and physical oalst

Note that it is common for couples who share platssastody of children to also share legal custody,
but not necessarily the other way around. This méaat both parents who share legal custody do not
necessarily share physical custody, i.e. the cadecantrol of the child. In the case Wfilliams v.
Williams (supra) the court awarded joint legal custody to the pereof the child but granted the
mother the physical custody of the child.

3.5.5 Split Custody
Split custody involves awarding legal custody t@ @arent while the other parent gets physical
custody. This implies that the parent with legadtody has the right to make the major decisions
affecting a child’s education, religion, health ageneral welfare while the parent who has
physical custody controls the daily managementteaiding of the child. In the unreported case
of Abayomi v. Abayom[1974] 12 CCHCJ 465the court made a split custody order granting
legal custody of the four-year old child to thehat and care and control of the child to the

mother.

3.5.6 Temporary Parental Custody
Order XIV Rules 21 — 23 of the MCR provide for thent of temporary physical custody of
children to either party to the marriage, penditg tdisposal of the main matrimonial
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proceedings. The order may be madeparteor on notice depending on the urgency of the
situation. Under Rule 23 of Order XIV, the order fimaintenance may be madx-parte
following an oral application provided that theueaof court is first sought and obtained to make
the application, and the claimant undertakes &tfie necessary court processes in respect of the
application as soon as practicable. Any order miadéhis circumstance must indicate the
duration of the order and directions regardingseices of relevant court processes on the other

party as well as further hearing of the proceedfogancillary relief.

3.5.7 Third-Party Custody

Section 71(3) of the MCA empowers the court to garstody of a child or children to a person
who is not a party to the marriage, provided thés satisfied that it is desirable to do so. Osder
in favour of third parties are usually made whes ¢burt considers both parents of the child not
to be fit and proper persons to care for the clufdhat it would not be in the best interest @& th
child to leave him in the care of either parenteTdustody order so granted may be on a
temporary or permanent basis depending on therstances of the case. In the unreported case
of Nwuba v. Nwuba [1971] the court granted custody of the three childrethe marriage to
their maternal grandmother on a temporary basislipgrnthe determination of the petition for
divorce then pending in the court. Considering tihat children were forcefully separated and
isolated from each other (thereby resulting in eomatl trauma for them), as a result of the
hostilities between their parents, the court detitheat it would be in the best interest of the

children to keep them together in one place outsidecontrol of either parent. The court said:

“ am firmly convinced that the interim order whi¢tmade on the ® August for
these three children to remain with their grandreoik in their best interest and
that order is to remain in force until the deteration of the petition as in the
order for access and that of removing the childrenof the jurisdiction of this
court. Custody is therefore granted to Mrs. Rosgmiayama pending the
determination of the petition”.

SELF ASSESSMENT EXERCISE
Discuss the different types of custody orders ghaburt can make in pursuit of the paramount
interest of children.

3.6 Enforcement of Custody Orders

Like all court orders, custody orders are enforteat one of different ways. Section 88(1) & (2) of

the MCA provides that an order for custody or as¢eschildren may be enforced by attachment of the
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person in violation of the order until he compliggh the order, following which he can be released
from detention. Under section 93 of the MCA, a odgtorder can also be enforced by committing the
person against whom it is made to prison for copteof court or by the issuance of a writ of
sequestration.

A writ of sequestration is a form of contempt prediegs, except that the action is directed agaivest
property of the contemptor and not his person. A @frsequestration is one of the ways of execuéing
court order against a person in contempt of coyrib disobedience of the order. It is usually ébku

after the court has satisfied itself beyond dobht & contempt of court has been committed.

4.0 Conclusion
This unit has dealt with the custody of children @anvas established at the onset that the custody
of children is one of the ancillary reliefs provildor under section 71 of the MCA. In
considering an application for the award of custadwrts have discretion to make orders that are
in the best interest of those children. In doing,tthe courts rely on a number of factors like the
age and sex of the children; the wishes of thedadl; the social, religious, moral and educational
welfare of children; equality of the parents; cocadaf the parties to the marriage; the financial
status of parties; and the arrangements for thergeoare of the children.

Having taken these factors into consideration, tsonan then decide whether or not
and/or to whom custody of children may be givene Thurts may rely on the evidence before
them to grant custody, the nature of which may Ingsgal custody, legal custody, sole custody
and joint or shared custody. The custody may bededato either or both parents of children or

in appropriate cases to a third party completely.

5.0 Summary

This unit has dealt with a number of issues refptoncustody of children as an ancillary relief to
matrimonial proceedings. As discussed at the omsstpdy of children implies the award of the
care, control and maintenance of children to psrtee a marriage in crisis or a third party
completely where it is in the best interest of digh to do so. The categories of children in
respect of whom such custody orders may be madinase within the purview of section 69 of
the MCA.

The courts have absolute discretion to grant cystoders based on a number of factors

like: ages and sex of the children; the personahes or preferences of children; the social,

180



religious, moral and educational welfare of chitdrequality of parents/conduct of the parties to
the marriage; financial status of parties and @eaments for general care of children; the
promotion of filial companionship among childrendathe prevention of any psychological
damage to children through forced separation omllbibation etc. In exercising its discretion
based on these factors, the court must make it dv@sed on what is in the best interest of the
child(ren).
An order for custody can take any or a combinatbthe following forms: physical custodiggal
custody; sole custody; joint or shared custodyit spistody; temporary parental custody; and third-
party custody. Such orders may be enforced elihettachment, committal to prison for contempt or
by writ of sequestration.

6.0 Tutor Marked Assignment

1) To what extent, if any, do the following factordest the grant of an application for custody
of children?
() The Nationality of a party to a marriage
(i) Conduct of one or both parties to a marriage
(i) Arrangements for the education and welfare of thiklen.
(iv) Cultural background of children

2) Joint custody implies equal access to and shaffinigne and responsibilities for children by
their parents, discuss!

3) Describe how an order for custody of children mayehforced.

7.0 Suggested Further Readings/References
1) Aderibigbe, R.,Family Law in Nigeria (Lagos: Codes. Publishers, 2004)

2) Adesanya, S. Al,aws of Matrimonial Causeglbadan: Ibadan University Press, 1973)

3) Falade, A.,Marriages, Divorces and Inheritance in Nigerig.................
llusalaiye Press Ltd., 1999) pages..........c.ccoeevnnen.

4) Nwogugu, E. I.Family Law in Nigeria [Revised edition] (Ibadan: Heinmann
Educational Books, 1990) pages 250 — 259.

5) Onokah, M. C.Family Law (Ibadan: Spectrum Books Ltd., 2003) pages 231 —
235.
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6) Sagay, I|.,Nigerian Family Law [Principles, Cases, Statutes & Commentalies
(Ikeja: Malthouse Press Ltd., 1999) pages 546 —
629.

7) Tijani, N., Matrimonial Causes in Nigeria: Law and Practice (Lagos:
Renaissance Law Publishers Ltd, 2007) pages123-
141

Statutes
1. Matrimonial CausesAct Cap. M7 LFN 2004,Sections 69 and 71
2. Matrimonial CausesRulesCap. M7 LFN 2004,0Order X1V, Rules
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Unit 4: Settlement of Property

1.0 Introduction
2.0 Objective
3.0 Main content

3.1 Meaning and Aim of Settlement of Property
3.2 Parties to Settlement of Property

3.3 Nature of Property to be Settled

3.4 Types of Settlements

3.4.1 Ante-nuptial or Post-nuptial Settlements
3.4.2 Court Settlements

3.5 Rules of Settlement of Property

3.5.1 Status of Pre-Nuptial and Post-Nuptial Propertgéttlements
3.5.2 Valuation of Property
3.5.3 Mode of Division/Settlement of Property

3.6 Enforcement of Orders

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0  Suggested Further Readings/References

1.0 Introduction
Upon the dissolution of marriage, settlement ofperty of the parties to the marriage is one of
the issues that naturally arise for resolutionegithy the parties themselves or by an order of
court. Section 72 of the MCA empowers the coulfbtik into the issue of settlement of property
as one of the reliefs ancillary to separation @odie. Subsection (1) of the said section 72 states
thus:

“The court may in proceedings under this Act, bglasrrequire the parties to the
marriage, or either of them, to make, for the bigroéfall or any of the parties to,
and the children of the marriage, such a settlenoénproperty to which the
parties are, or either of them is, entitled (whetinepossession or reversion) as
the court considers just and equitable in the anstances of the case”.

The focus of this unit therefore is to examine thies applicable to the settlement of property

and how the courts apply the rules when called dpaio so.
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2.0 Objectives

This unit has the objective to teach studentsdhewing:
» The meaning and aim of settlement of property latie@ to statutory marriage

= Parties to settlement of property

» The nature of property to be settled

» The different modes of settlement of property
» The rules guiding settlement of property

= How settlement orders are enforced

3.0 Main Content

3.1

Property, within the context of statutory marriageans almost anything of value; and this
usually includes land, furniture, money, vehicldgusehold goods, insurance policies,
intellectual property; debts due to the spousesitieq in respect of potential compensation
claims, long service leave entitlements, partnersiierests, entittements as beneficiaries of a
trust or a will, etc. Matrimonial property that ssibject to settlement thus includes anything of
value owned by either spouse at the date of theparstion, but does not include property
acquired after separation.

We shall now proceed to examine the concept olesatint of property, the parties to settlement,
the nature of property to be settled, the typesettfements, and the rules relating to settlemént o

matrimonial property upon divorce.

Meaning and Aim of Settlement of Property

Settlement of property under Nigerian law invol#es division of matrimonial property between
parties to a statutory marriage or among them hed thildren who are below 21 years or above
21 years in special circumstances. The aim of thetén making property settlement orders is to
bring to an end once and for all, the economidiaiahip between the parties to the marriage, by
dividing the family property in such manner as ansiders just. A property settlement thus
covers all the property of the marriage and thele/koonomic situation of each spouse.
Settlement of property sometimes functions as &arradtive to orders for maintenance in the
right circumstances, especially where orders fordwlsum payments for maintenance have been
made. Both the reliefs of maintenance and settlémeproperty function to provide economic
security for the parties to the marriage and/oirthkildren. So that where it would be more

reasonable for example, to settle a house fromwiagular commercial rents may be collected,
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3.2

in favour of a party or the children (for their menance) than to award a one-time lump sum
the value of which may be subject to depreciat®maintenance, the court can order settlement

of that property in lieu of lump-sum maintenancdesr

Parties to Settlement of Property

Section 72 of the MCA clearly provides for the gatees of persons that are entitled to settled
property. Firstly, only parties to a statutory neege may apply to court for the settlement of
their property; and this is usually done by a claitiner in the petition for divorce or in the
answer to the petition, going by the decision & tourt inAyangbayi v. Ayangbayi [1979]
HCLLR.

Secondly, the children of the marriage may alsbdrgeficiaries of settled property provided thathsuc

children are those within the purview of sectiondd@he MCA and they are less than 21 years old.

Nevertheless, section 72(3) MCA provides that chilaib is over 21 years old may have property

settled on him if “... the court is of the opinitimat there are special circumstances that justiéy t

making of such an order for the benefit of thatdthi

3.3

3.4

Nature of Property to be Settled

The property to be settled must be owned by theesagither jointly or separately and must be
property that the couple obtained either beforeriage or during the course of their marriage.
According to section 72(1) MCA, such property mistone “to which the parties are, or either
of them is, entitled (whether in possession or rgwea)...” This means that there are two types of
property that must be distributed in the settlemeat common or marital (joint) property and
separate property.

Common/marital or joint property consists of prdpehat is purchased by either or both of the
spouses while married. Property bought during gesgod is presumed to be marital or joint
property irrespective of how it was actually puséad, unless there is clear and convincing
evidence that the parties intended the propertetong to just one spouse. Separate property on
the otherhand, is property that is bought by eitifahe parties before the marriage, or property
received in exchange for other separate propenty,ir@erest on separate property, or anything
that does not fall into the category of maritatifgproperty.

Types of Settlements

Property settlements can arise through agreemehegdarties, subject to approval by the court,
or by court order made independently of any agree¢dme the parties. Section 72(2) of the MCA
provides that in matters of settlement of propettg, court may make such orders as it:

“... considers just and equitable with respecthi application for the benefit of
all or any of the parties to, and the childrenhs# tharriage, of the whole or part
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of property dealt with by ante-nuptial or post-napsettlement on the parties to
the marriage or either of them”.

This provision means that apart from the powerderoed under section 72(1) to make just and
equitable orders with respect to the settlememroperty for the benefit of relevant parties, the
court can also extend the powers to the enforcemérgettlement of property (wholly or
partially) agreed upon by the parties to the mgeidahrough ante-nuptial or post-nuptial
agreements. Thus, with or without agreement, thetdwas broad powers to alter the existing
rights to property in any way it sees fit so agltojustice between the parties. It can overturn
transactions designed to defeat claims for propsetifiement or spousal maintenance, such as
where a spouse has disposed of assets for lesghbiarirue value. It can set aside any orders
obtained by fraud or duress etc. The court can apguortion liability for any debts and other
liabilities of the marriage, such as overdraftsspaal loans and the like.

Thus, there are two types of settlement providedifaler sections 72(1) & (2) MCA.

3.4.1 Ante-nuptial or Post-nuptial Settlements
Ante-nuptial and post-nuptial settlements are ages#s entered into by parties to a statutory
marriage that provide for the division of their etlssbetween them upon divorce. Though, an
uncommon practice in Nigeria, parties to a marrizg®@ reach their own legally-binding
agreements about their property arrangements snaaseparation or divorce. This usually saves
the expenses, delays, worry and wrangling assaciatih lengthy property claims in court that
may take two or three years to settle. Once exdcthe settlement functions like a contract for
enforcement or modification purposes.
As much as possible, ante-nuptial or post-nuptiaperty settlements must be fair both in the
process of reaching the settlement, and in thesidiwi of the property — making an equal
separation of the total marital assets. If thdesegnts are fair between the parties, the coues ar
likely to enforce them. But the courts would usyaéifuse to uphold such settlements where they

are found to be invalid as a result of the follogvin

(&) Unconscionability
A court will rule that a property settlement is abd if it is unconscionable, which means
that the agreement is so unfair to one party thaust be modified. Lack of fairness in this
regard may be due to non-disclosure of existingtamsassets by one of the parties during

the settlement discussions leading to the divisidime assets, the terms of which were then
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reduced into the contentious written settlemenuduents. To avoid further injustice to the
aggrieved party, the court may modify the settleimBiote that the peculiar facts of each
case determine whether an agreement is unconst®ooabot. Lack of fairness may also
be due to lack of access to independent profedsiegal advice by one party during the
settlement, especially where there is a large digpbetween the parties’ wealth. If only
one party chose the counsel used, the court cooigider such counsel to be non-

independent.

(b) Mistake, Fraud or Undue Influence
A property settlement can also be declared invalid unenforceable due to mistake, fraud
or undue influence. Where the parties make a genmrstake about the terms of the
settlement, the court can modify the settlementdoect the mistake and reflect the
original intentions of the parties. Where one péaydulently withholds information about
property or assets during the process of negogiahia settlement, it would be a ground for
the court to intervene. Undue influence on the othend means that one party used
pressure or misrepresentations to force the othgigh or agree to the terms in the property
settlement. When a court finds either fraud or @nohfluence, it can invoke section 72(2)

MCA to modify the property settlement to correct tmfairness.

3.4.2 Court Settlements

Section 72(1) of the MCA empowers the courts hamgdinatrimonial proceedings relating to
divorce to, at the same time, make orders requioimg or both parties to the marriage to make
for the benefit of all or any of the parties toddhe children of the marriage, such a settlemént o
property to which the parties are, or either ofmhes, entitled (whether in possession or
reversion) as the court considers just and eqaitiahe circumstances of the case.

Settlement orders in this circumstance are not ridg® on any existing ante-nuptial or post
nuptial agreement, but on claims by one of theigmtb the marriage in his or her petition or
answer to petition as the case may be. Accordinghéocourt, while interpreting a similar
provision in the Matrimonial Causes Act, 1965 ofgiamd in the case B@mee v. Smee [1965] 7
FLR 321 at 326 the essence of the said section 72(1) MCA isatilifate the resolution of all
issues or matters arising out of the marriage ioglahip at the same time, in one proceeding. It
gives room for the adjustment of proprietary relaships at the same time as personal status and
consequential questions of maintenance and custody.

In making property settlement orders, the courte@ain the quantum of existing propriety
interests and order settlements for the benefiborad or both parties or their children. New
interests may also be ordered to be created fobémefit of either or both spouses or of the
children of the marriage who have not attainedage of 21 years. The circumstances of every
case would determine the nature of settlement srttebe made. Sometimes, the assets of the
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3.5

party or parties are weighed alongside their liaéd or other family responsibilities in order to
arrive at what the courts consider to be just andtable.

Rules of Settlement of Property

Several rules apply in the settlement of propeamgspective of the nature of the settlement, i.e.
whether the settlement is by the parties or bycthets. Issues like the valuation of the property
to be settled, mode of division of the propertygtss of property acquired before or during

marriage etc. have rules guiding their determimagis discussed below.

3.5.1 Status of Pre-Nuptial and Post-Nuptial Property inSettlements

It is now trite law that parties to a marriage coue to exclusively retain property such as: bank
accounts, vehicles and other household goods whiepy acquired separately before marriage,
after marriage. There is no law that requires thath property be transferred into their joint
names or that such property should become commomanital property. Even the fact of
cohabitation before marriage does not alter thig tanless there had been a comingling or
mixing-up of the property; in that case, the cowduld necessarily take into account the
financial and other arrangements between the pamgpecting the relevant property during the
period of cohabitation, in deciding on the divisigiithe property.
For property acquired after marriage, the rules aipaly are as follows:
(i) Property acquired after marriagema facie belongs to the party who either paid for it or
in whose name it was bought. The same rule apgieebts incurred by each party or in
the name of one party. It is only on the breakd@fra marriage that the court looks

behind the legal title, to make orders about owmprsnotwithstanding in whose name

the property is.

(i) Where property is acquired in the joint names effthrties to the marriage, such as in the
building or purchase of matrimonial homes, parcéland, stocks, shares, bank accounts
etc. such property is regarded as common or mamitgderty. Neither party can dispose
of the property or mortgage it without the consefnthe other, even if only one of them

paid for it.

3.5.2Valuation of Property

Property that is subject to settlement orders atally valued in order to determine how it can
best be shared fairly and equitably. The relevate dbr such valuation is the date of trial of the
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claim for settlement or claim for variation of exig settlement agreement. Thus, it is in the
interest of both parties to maintain the value atnimonial property after separation but pending
trial, so as to maximise the value available fatribution between them. No party must wilfully

damage or neglect matrimonial property, since ih&ts may take such negative conduct into

account in the division of property.

3.5.3 Mode of Division/Settlement of Property
There is no provision under MCA regarding the motisettlement of property to be adopted by
the courts. All that the courts are required taudder section 72 MCA is to consider what is just
and equitable in the circumstances of each capeciadly having regard to the means, earning
capacity and conduct of the parties to the marriagewell as the age and position of the
children, if any. Nevertheless, courts may haveuese to borrowing from what obtains in other
Common Law jurisdictions while exercising theiratistion in the settlement of property.

In the United States of America for example, maayes have adopted one form or the other of
two sets of guidelines formulated under the Unifdvtarriage and Divorce Act (UMDA) for their
courts to use when dividing property during divor@he first mode of settlement provided by the
UMDA is that the property should be divided faithgtween the parties without regard to "marital
misconduct" and with the following considerationssiew:

» duration of the marriage;

» previous marriage of either party;

» ante-nuptial agreement of the parties;

= the age, health, station, occupation, amount andces of income, vocational skills,
employability, estate, liabilities, and needs afteaf the parties;

= custodial provisions;

= contribution of the spouses to the family

» whether the settlement is in lieu of or in addittormaintenance; and

» the opportunity of each party for future acquisitiaf capital assets and income. y is also a
consideration. The specific facts of each case rbastxamined to reach a fair and just
division of property.

The second mode of settlement under the UMDA ceslia slightly different scheme of how property

should be divided. This mode retains the distimctoetween property bought before the marriage
(separate property) and property bought duringntizeriage (marital property). Here, each party’s
separate property is given to him or her while¢beamon or marital property is divided without any

regard to "marital misconduct.” The court also edes the following factors
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= contribution of each spouse to the acquisition hef tarital property, including home-
making contributions;

= value of the property set aside to each spouse;

» duration of the marriage; and

= economic circumstances of each spouse when thaahvof property takes effect.

It is submitted that Nigerian courts can have reseuo any of the above modes of property

settlements especially when adapted to suit lacalimstances.

SELF ASSESSMENT EXERCISE
Discuss the categories of persons in favour of whoahers of court for the settlement of property may
be made.

3.6

4.0

Enforcement of Orders

Under the general powers conferred on the courtseayion 75 of the MCA, courts can

enforce orders for settlement of property througttecs of attachment, sequestration of
property or proceedings for contempt of court. Tiecretionary powers granted under
section 75 MCA are wide and varied and includeg: mlature of orders to be made;
variation of orders; power to require security fimancial payments; length or duration of

orders etc.

Where a party fails or refuses to carry out orddrghe court in relation to property, the

court can also take steps to carry out the ordeef,i by signing necessary instruments of

title, and can punish the party concerned.

Conclusion

Settlement of property is one of the ancillaryefiprovided for under section 72 of the MCA. It
is one of the issues that usually follow divorcel éime relief is available to parties to a statutory
marriage only. The process involves the apportgroh matrimonial property to one or both
parties and/or their children who are below 21 yeaf age, or above 21 years in special
circumstances. This process can be achieved éiyhire parties themselves or by the court upon
claims by either of the parties. When settlemenfoismded on the agreement by parties, the
courts would usually not interfere with it unle$e tterms of the agreement are unfair to one

party, thereby necessitating a modification orat@on by the courts under the powers conferred
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5.0

by section 72(2) of the MCA. Whenever the courttleseproperty or vary the terms of a

settlement agreement, the utmost consideratiorhénminds of the court is to be just and

equitable in all the circumstances of each case dturts are usually guided by different

considerations in arriving at just settlements.

The aim of settlement orders is to permanently saleeconomic ties between the parties to the

marriage, while providing for the economic securif the parties and the children where

applicable. And like all other court orders, settéts of property orders are also enforceable by

the courts.

Summary

This unit has dealt with the settlement of propetgn divorce and the highlights of the subject-

matter include the following:

(i)

(ii)

(iii)

(iv)

v)

(Vi)

(vii)

Settlement of property is an ancillary relief ped for under section 72 of the MCA
whereby property can be ordered to be shared deddbr the benefit of one or both
parties to a statutory marriage or for the benefitchildren of the marriage, as an
alternative to lump-sum payments for their maintesa

Section 72(3) of the MCA clearly provides thatstanly children below 21 years that are
entitled to the benefit of settled property; howeekildren above 21 can benefit if special
circumstances impel the courts to make ordershiir benefit.

There are two types of settlement of property -eamiptial or post-nuptial settlements
concluded by the parties themselves and settleafgmbperty by the courts.

The courts have power under section 72(2) MCA ty ¥lae terms of ante-nuptial or post-
nuptial settlements concluded by the parties, uihfibto be invalid by the courts by reason
of either unconscionability, mistake, fraud or uadlnfluence.

Property that is subject to settlement must be imatrial property that is owned by the
parties to the marriage and includes: anythingatdier like land, furniture, money, vehicles,
household goods, insurance policies, intellectoaperty; debts due to the spouses, equities
in respect of potential compensation claims, loagvise leave entitlements, partnership
interests, entitlements as beneficiaries of a wust will, etc.

Different rules apply to property acquired befonel after marriage. Parties to the marriage
retain their pre-nuptial property solely and exotal/ unless such property has become
mixed up with matrimonial property, while joint grerty is shared between the parties.

There is no provision under MCA regarding the madesettlement of property to be
adopted by the courts. All that the courts are irequto do under section 72 MCA is to
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consider what is just and equitable in the circamsés of each case, especially having
regard to the means, earning capacity and condube@arties to the marriage, as well as
the age and position of the children, if any.

(viii) Under the general powers conferred on the courtseagion 75 of the MCA, courts can
enforce orders for settlement of property througtiecs of attachment, sequestration of
property or proceedings for contempt of court.

6.0 Tutor-marked Assignments
1. Discuss the nature of property that can be subpegtoperty settlement orders
2. Different rules apply to the settlement of antetral@nd post-nuptial property, discuss!

3. What is the aim and purpose of settlement of ptgpemarriage breakdown?

7.0 Suggested Further Readings/References

1) Aderibigbe, R., Family Law in Nigeria (Lagos: Codes. Publishers, 2004)
PAGES... it

2) Adesanya, S. A.lLaws of Matrimonial Causegqlbadan: Ibadan University Press, 1973)
PAGES... e

3) Falade, A., Marriages, Divorces and Inheritance in Nigeria(.................
llusalaiye Press Ltd., 1999) pages.............coeevne.

4) Nwogugu, E. I.Family Law in Nigeria [Revised edition] (Ilbadan:  Heinmann
Educational Books, 1990) pages 259 — 261.

5) Onokah, M. C.Family Law (Ibadan: Spectrum Books Ltd., 2003) pages 267/~ 27

6) Sagay, I.,Nigerian Family Law [Principles, Cases, Statutes & Commentaties
(Ikeja: Malthouse Press Ltd., 1999) pages 502 — 506

7) Tijani, N., Matrimonial Causes in Nigeria: Law and Practice(Lagos: Renaissance

Law Publishers Ltd, 2007) pages161-177

Statutes
3. Matrimonial CausesAct Cap. M7 LFN 2004,Sections 72 and 75

4. Matrimonial CausesRulesCap. M7 LFN 2004,0rder XIV

192



MODULE 5: SUCCESSION

Unit 1; Testate Succession

1.0 Introduction
2.0 Objectives
3.0 Main Content

3.1 Sources of Wills Law in Nigeria
3.2 The Nature and Character of a Will
3.3 Types of and Capacity for Making wills

3.3.1 Regular Will
3.3.2 Privileged Will
3.3.3 Conditional Will
3.3.4 Nuncupative Will

3.4 Who Can Make a Will?
3.5 Statutory Requirements of a will
3.6 Revocation and Cancellation of Wills

3.6.1 Subsequent Marriage

3.6.2 Later (Superseding) Wills

3.6.3 Intentional RevocationAnimus Revocanyi
3.6.4 Destruction

3.7 Statutory Modifications to Wills-Making

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 Suggested Further Readings/References

1.0 Introduction
Succession, within the context of the discussiarthis module, is the law and procedures under
which beneficiaries become entitled to the propefty deceased (dead) person after death. It is
the process by which one person succeeds anothbeinccupation of an estate; that is, the
process of a person becoming beneficially entitleda property or interest in property of a
deceased person.

Succession is one of the core issues in familybbasause of its strategic importance in
family harmony, and consequently order in socighen a man (used here in a generic sense)
dies, leaving behind property, the question nalyiielises about who would legally succeed to
that estate and what qualifies that person or perdo so succeed. Right from creation,

succession has been and remains a very thorny tbsiiehas occasioned legal activism in
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2.0

different societies at different levels, whereigukatory laws have been enacted to deal with the
issues arising therefrom.

In Nigeria, there are three modes by which proppegses from a deceased person to
other persons that are legally entitled to sucdeied The first mode involves the deceased
person, while still alive, exercising a right totelenine who succeeds him after his death i.e.
testate succession. The second mode appliesintestate succession and it involves the
intervention of statutory courts in succession araft through the appointment of certain
categories of persons to administer the estateeotabed persons for the benefit of successors
that may or may not include the administrators,oatiog to the rules set down in the
Administration of Estate Laws applicable in someagaf Nigeria. The third and final mode also
falls in the category of intestate succession amdlves the use of customary rules of succession
under the various Nigerian native laws and custantetermine, after the death of the deceased,
who succeeds to his estate.

This module of three component units deals withttiee different modes of succession
in Nigeria. This unit is devoted to testate suciesd.e. the system whereby a deceased person
pre-determines his legal successors through theumedf a will or “testament” as discussed
below, while the next two units deal with inteststecession.

Objectives
The main objective of this unit is to examine tloaept of testate succession as distinct from
intestate succession and administration of ested# dith in the next two units. Specifically, this
unit will teach students the following:

() The meaning of testate succession/wills

(i)  Sources of wills law in Nigeria

(i) The nature and character of a will

(iv) Types of and capacity for making wills

(v) Who can make a will

(vi) Statutory Requirements of a will

(vil) Revocation and cancellation of wills

(viii) Statutory modifications to wills-making.
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3.0 Main Content

3.1

Testate succession involves the making of a witlesgin the maker, known as a “testator” leaves
instructions in a written document (the will) redaig who succeeds to his estate or inherits his
property. A will on its part, is a legal declaratiof a person's wishes regarding the disposal of
his property or estate after death; itaiswritten legally-executed instrument or document b
which a person disposes off his estate, to taleceéifter his death.

In testate succession, there are laid down rulesragulations for making valid and
legally-enforceable wills. These rules and regalaiare discussed in the component parts of this

unit.

Sources of Wills Law in Nigeria

There are different laws that regulate the makihgviis in Nigeria, which are traceable to

different sources. Some of them are foreign, whdee are local — enacted at regional or state

levels. The sources of law on wills are as follows:

(i) The Wills Act, 1837 and the Wills (Amendment) Act1852

These are statutes of general application in Nagbging part of the received English
Law in operation in England as at' Jlanuary 1900. These statutes are applicable in
Nigeria except in the states of the former Westegion — Oyo, Ogun, Ekiti, Ondo,
Osun, Lagos, Edo and Delta States as well as AraBtate in the former Eastern Region

of Nigeria.

(i)  The Wills (Soldiers and Sailors) Act, 1918
This is an English law that deals with the formalidity of wills especially as they relate
to privileged wills. Though it is not a statute general application that would
automatically make it applicable in Nigeria, itrisvertheless applicable by virtue of the
provisions of the High Court laws of the variouatss in Nigeria, which provide for the

application of English statutes that regulate “@tetclauses and proceedings”.

(i) The Wills Law, 1958 (Western Region)
The Wills Law, 1958, Cap. 133, Laws of Western Ragdf Nigeria, 1959 was enacted in
1958 as the local replacement for the combinedigmgkrsions i.e., the Wills Act, 1837,
the Wills (Amendment) Act, 1852 and the Wills (Seld and Sailors) Act, 1918. The law
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is applicable in the states of the former Westeegié of Nigeria except Lagos and Oyo
States.

The provisions of the 1958 Act are substantiallyeproduction of the English
statutes except for the introduction of the logatent dealing with dispositions under

customary law, as dealt with later in this unit.

(iv) Wills Law, 1990 (Lagos)
This is applicable to only Lagos State, having beracted by the state to regulate wills-
making within the context of its local circumstaac&he peculiar features of this law are

discussed below.

(v) Wills Edict, 1990 (Oyo)
The Wills Edict No. 12 of Oyo State, 1990 was dedrby the then military Governor of
the state to modify the provisions of the existidlls Law 1958, to specifically
introduce “reasonable financial provisions” for igmand dependants of the testator left

out in his will and some other issues discusseadvhel

(vi) Succession Law Edict, 1987 (Anambra)
This law is peculiar to Anambra State it incorpesatules contained in the Wills Act,
1837, the Wills (Amendment) Act, 1852, the Willo[@ers and Sailors) Act, 1918 and
the Wills Law, 1958.

3.2 The Nature and Character of a Will
As stated earlier, a will is an instrument throwghich a person, while alive, provides for the
disposition of his properties to designated persasgch will come into operation after the death
of the testator. By nature, a will @nbulatory, i.e. it does not operate or have effect untiéraft
the death of the maker or testator. This meanéféctethat a will cannot confer any benefits on
the designated beneficiaries during the lifetiméhef testator, and the testator retains the rght t
deal with his property in any way he likes unt# ldieath. This means in essence that a will is also
revocableup till the death of the testator
For a document to operate as a will, two charestiesi must be present:
(1) the testator must have animus testandie. the intention that the will would take effect

after his death; and
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(2) the testator must have executed the will, i.e. kistrhave signed the will in the presence
of witnesses and in accordance with the rules faking wills under the relevant laws,
e.g., the Wills Act, 1837 or the Wills Law, 1959.

Abayomi summarises the nature and character ofl ahws:

A Will is a testamentary and revocable documeniynarily made, executed
and witnessed according to law by a testator wihnd disposing mind

wherein he disposes of his property subject tolangation imposed by law

and wherein he gives such other directives as hedaam fit to his personal
representatives otherwise known as his executdrs,administer his estate in
accordance with the wishes manifested in the Will.

3.3 Types of and Capacity for Making wills
There are different types of wills, depending oa kgal jurisdictions in which they operate. In
most jurisdictions, including Nigeria, any persamamake a will (subject to any statutory or
customary limitations) provided that they have tiezessary capacity to so make a will. The

following are some of the more common types ofswill

3.3.1 Regular Will

A regular will is one which is made in accordandéhwhe provisions of the regulatory laws for

wills-making in any jurisdiction. For it to be vdlithe testator must possess the requisite capacity

for making a will. For example, under the Wills A@837 which is common to most Common

Law jurisdictions including parts of Nigeria, a t@®r is said to possess requisite capacity if he

possesses the following:-

1) He must be an adult, i.e. a person (male or fenvai®)is not less than 18 years old unless
such a person who is less than 18 is in actuatanjliservice in any branch of the armed
forces.

2) He must possess a sound mind and memory at theofimaking the will. According to the
court in the case dBanks v. Goodfellow [1870] L.R. 5 Q.B. 549 at 566 be said to

possess a sound mind and memory:

“It is essential ... that a testator shall underdtthe nature of the act and
its effects; shall understand the extent of theperty of which he is
disposing; shall be able to comprehend and appeetie claims to
which he ought to give effect; and, with a viewthe latter object, that
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3)

4)

no disorder of the mind shall poison his affectigpsrvert his sense of
right, or prevent the exercise of his natural féesl- that no insane
delusion shall influence his will in disposing astproperty and bring
about a disposal of it which, if the mind had bseand, would not have
been made”.

The above test requires that a testator must leetahkinderstand the effect of his wishes as
expressed in the will; the extent of the properyigiving out; and whether or not he is
giving it to the right persons in view of differeciaims on him by different persons with
whom he has one relationship or the other. Thati@simust also not suffer from any

mental disease that may impair his understandirsgiffer from any delusions whatsoever.

He must make the will of his own free will, i.e.trsubject to any undue influence, coercion
or excessive pressure from other persons in makmgyill. According to Lord Penzance in
the English case dflall v. Hall [1868] L.R. 1 P & D. 481 at 482,

“... pressure of whatever character, whether aatinghe fears or the
hopes, if so exerted as to overpower the volitigimeut convincing the
judgement, is a species of restraint under whichvalad will can be

made ... In a word, a testator may be led but need; and his will must
be the offspring of his own volition, and not thecord of someone
else’s”.

The testator must also not be subject to the fi@md@nd deceptive manipulations of other
persons in the making of the will

He must know and approve of the contents of thé kel makes, i.e. he must not be
mistaken as to the contents of the will and mustoeomisled or fraudulently influenced to
execute a will, the contents of which he is ignomin In the English case &h the Goods
of Hunt [1875] LR 3 P & D 250for example, a woman mistakenly executed the will
prepared for her sister with whom she resided ahdse will was prepared at the same
time as hers. The court held that the woman didknotv and approve of the contents of
the will she executed.

Cases of fraud are commonly found in the will obland or illiterate person.
Though the blind and illiterate possess capacitynake a will, the will can be declared

invalid on the ground of lack of knowledge and, rappl of the contents of the will, where
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there is proof that the contents of the will weo? read to the illiterate or blind testator and

that he understood same before executing the will.

3.3.2 Privileged Will
A privilege will is defined as a right, advantage,immunity granted to or enjoyed by a person
or a class of people, beyond the usual rights mamtéhges of others. A will is said to be
privileged because it is not subject to the usudéts for making wills due to some special
circumstance. Such a will is valid even thoughaeéesl not comply with the formal requirements
of the Wills Act 1837 in terms of form, such as tleguirements of writing, attestation and
execution, or even the possession of the requiapecity in terms of being a minor.

The right to make a privileged will is conferred $gction 11 of the Wills Act, 1837 and
extended by the Wills (Soldiers and Sailors) Ac18®n any soldier in actual military service
and any mariner i.e. sailor or seaman at sea anteaion actual military service. This privilege
allows these servicemen and sailors to make willsaut necessarily complying with the normal
rules of making wills. It is immaterial whether theldiers or sailors are male or female since, on
normal principles of statutory interpretation, aggneric reference to males, also includes
females.

In England, a wide interpretation has been givethéophrase, “actual military service”.
The phrase is not confined to service as a combataimes of war, but extends to service in any
other capacity such as an auxiliary or a traineg tanservice when war is merely imminent.

Other forms of within the definition include:

" service with an occupying force after a war
. service with peace-keeping force during hostilities
. service in support of the civil power against tegts (e.g.in Northern Ireland)

The phrase, “at sea” has also received a similartie interpretation. A member of the naval
forces for example is treated as being at sea if lie an equivalent position to a soldier or an
airman on actual military service (e.g. if he isstrore leave during wartime).

In Nigeria, section 9 of the Wills Law, 1958 (ajgppble to states of the former Western
Region except Lagos and Oyo States) and sectioof #8 Succession Law Edict of Anambra
State aran pari materiawith the provisions of both the Wills (Soldiersda8ailors) Act 1918
and section 11 of the Wills Act, 1837. Under baiwvg, the right to make privileged wills is

conferred on any member of the armed forces (AMdayy and Airforce). However, under the
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Succession Law Edict of Anambra State, the promsiare restricted to mariners or seamen at
sea and the members of the armed forces that afactime military service”. None of these

provisions have been subjected to any interpretatidNigerian courts.

3.3.3 Conditional Will

A conditional will is a will wherein the testatotages that he intends the will to take effect only
when some specified condition has been satisfiegl, where the condition upon which a
testator’s will taking effect is dependent on whegthr not he survives some other person. In the
case oin the Estate of Thomas [1939] 2 All E.R. 56the testator stated in his will, “If | survive
my wife and inherit under her will...” and the willas held to be conditional on his surviving the
wife. Unless and until the specified condition asguhe will cannot take effect.

Whether or not a will is conditional depends on doart’s interpretation of the words
used.

3.3.4 Nuncupative Will
A nuncupative will is an oral statement directiraphproperty is to be distributed after the death
of the maker. Except in cases of privileged wiltsl @onatio mortis causgdonation of gifts
made orally in contemplation of death) being exiceyst to the rulesuch statements have no
effect in law. Nevertheless, a nuncupative wilpesfectly valid under customary law, provided
that it is made before credible witnesses.

3.4 Who Can Make a Will?

Section 1 of the Wills Act, 1837 provides that shall be lawful for every person to devise,
bequeath, all property or dispose of, by his velecuted in manner hereinafter required, all real
estate and all personal estate which he shall titedrto, either at law or in equity, at the tioke
his death ...” This provision is re-echoed in \aity all other laws on wills in Nigeria. However,
different sections of the various Wills law provittat no will made by any person under the age
of 18 years shall be valid.

From the foregoing, it is clear that every aduihale or female, blind or illiterate — who
is above 18 years, is qualified to make a will, jsabto the exceptions created under the
provisions of the Wills (Soldiers and Sailors) A&18 which permits persons below 18 years to

make wills provided they are sailors or are in taily service in any branch of the armed forces.
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3.5 Statutory Requirements of a will
A valid will is required by law to be in a partieulform. The equivalent sections of the different
laws on wills in Nigeria substantially reproducetsan 9 of the Wills Act, 1837 (as amended by
the Wills Act [Amendment] Act, 1852) which providduis:

“No Will shall be valid unless it shall be in wnty and executed in manner
hereinafter mentioned; (that is to say,) it shadl signed at the foot or end
thereof by the testator, or by some other persohisnpresence and by his
direction; and such signature shall be made or@eledge by the testator in the
presence of two or more witnesses present at the e, and such witnesses
shall attest and shall subscribe the will in thespnce of the testator, but no
form of attestation shall be necessary”.

The above provision indicates that for a will tovadid, the following features must be present.

() The will must be in writing.

(ii) It must be signed by the testator or by someore @ishis behalf, in his presence and
by his direction or instruction, at the end or ‘foof the document. Wherever the
testator affixes his signature, it must be cleat that the testator intended to give effect
to the will by that signature.

(i) The signing of the will or the acknowledgement of $ignature by the testator must be
done in the presence of at least two withessesam@resent at the same time to see
the testator sign the will or acknowledge his sigra

(iv) Each witness must then attest and sign the wek dhe signature of the testator in the
presence of the testator.

3.6 Revocation and Cancellation of Wills
The nature of a will is such that it is revocabjetbe testator through different actions until he
dies. This means that the will can be revoked #t siage until the moment of the testator’s
death. Apart from section 18 of the Wills Act, 188%ich provides that a will may be revoked
by a subsequent marriage, section 20 of the Witls A837 (see also section 17, Wills Law &
section 81, Succession Law Edict) provides that:

“No will or codicil, or any part thereof, shall hevoked otherwise than as
aforesaid, or by another will or codicil executed ianner hereinbefore
required, or by some writing declaring an intentimnrevoke the same and
executed in the manner in which a Will is hereimbefrequired to be executed
or by the burning, tearing, or otherwise destroyiing same by the testator, or
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by some person in his presence and by his directsoth the intention of
revoking the same”.

Thus, there are four major ways through which #ates can revoke his will i.e. by subsequent
marriage, a superseding will, intentional declamatof revocation, or by destruction. We shall

now briefly examine each of one these.

3.6.1 Subsequent Marriage
Section 18 of the Wills Act, 1837 (see also secfibnWills Law 1958 and section 79(1)
Succession Law Edict) provides as follows:

“Every will, made by a man or woman, shall be rexalkby his or her marriage
(except a will made in exercise of a power of appoent, when the real or
personal estate thereby appointed would not inutledéd such appointment pass
to his or her heir, customary heir, executor or iadtrator, or the person
entitled as his or next-of kin, under the Statu®istribution”.

The above means that a valid statutory marriagéracted by a testator after the making of a
will, automatically revokes the will whether or nibie testator intended the marriage to revoke
the will. The only exception to the rule as applisdNigeria, is a situation where the will was
made in furtherance of a power of appointment fwoayg property, which if not exercised would,
by default of appointment pass the property totélséator’s heir, executor or other successors-in-
title.

Revocation by marriage was applied in the casdaofesimi v. Okotie-Eboh (1996) 2
NWLR 128 The parties were married first under customavy dad under the Marriage Act a
few years later. In between both marriages, thédmns made a will under the Wills Act, 1837.
Upon the death of the husband, the issue aroseharhtte statutory marriage had revoked the
will he made prior to the statutory marriage butelathe customary law marriage to the same
person. The High Court held that the will was reataked by the subsequent marriage under the
Act to the same wife he had already married undstornary law, the marriage being a marriage
recognised in law in Nigeria. On appeal to the €CofiAppeal, the decision was set aside on the
ground that the will was revoked by the operatibsextion 18 of the Wills Act 1837. On further
appeal, the Supreme Court restored the judgemetieotrial court, and held that the marriage
contemplated under section 18 of the Wills Act 188udld not conceivably include a subsequent

statutory marriage between a man and a woman wbptprthe statutory marriage, were already
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validity married and living together as husband affe under customary law when the will was
made. The Court further held that the marriage Wwisen revoke or invalidate an existing will as
contemplated under section 18 of the Wills Act 1&6ne within the English concept, which
connotes a marriage between a man and a woman wre of single status at the time of the
marriage and therefore possessed the legal capgacigntract a marriage under the Marriage
Act.

3.6.2 Later (Superseding) Wills
By the provisions of section 20 of the Wills Ac83 under reference, an existing will would be
revoked by a will made later in time by the sanstator, provided that the later will is executed
in the same manner as the earlier one. It is nodatary that the testator should expressly state
that the later will revokes the former; the factlod making of another will which is not a codicil
(addition) to the existing one, is enough to implyevocation, particularly where the terms of
both wills differ or are inconsistent.

3.6.3 Intentional Revocation (Animus Revocandi
Section 20 of the Wills Act, 1837 also providestthatestator may intentionally revoke an
existing will “...by some writing declaring an imitoon to revoke the same and executed in the
manner in which a will is hereinbefore requirecb®executed...” This implies that a testator can
expressly state in writing that he has revokedwiikand then execute or sign the document in

the same manner as a will, in the presence of titreegses that must also sign as witnesses.

3.6.4 Destruction
Section 20 of the Wills Act, 1837 also providestthdestator may revoke an existing will “...by
the burning, tearing, or otherwise destroying thme by the testator, or by some person in his
presence and by his direction, with the intentibregoking the same.”
Thus, may revoke a valid will by burning it, teagior otherwise destroying it either by himself
or by some other person in his presence undensirictions and direction with the intention of
revoking the will. Note that if the destruction @&hieved without the requisite intention to
destroy, the destruction is invalid and the willngens in spirit in the face of the destruction of
the letter.
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3.7 Statutory Modifications to Wills-Making
The various laws regulating the making of wills Wigeria make provisions regarding the
capacity of different categories of persons to maitks. For example, section 3 of the Wills Act,
1837 provides as follows:

“It shall be lawful for every person to devise, begth, all property or dispose
of, by his Will executed in manner hereinafter riegg, all real estate and all
personal estate which he shall be entitled toeeitt law or in equity, at the
time of his death, and which, if not so devisedjusathed, or dispose of, would
devolve ... upon his executor or administrator; analt tpower hereby given
shall extend ... to all contingent, executory or otheture interests in any real
or personal estate, whether the testator may neisbertained as the person or
one of the persons in whom the same respectively ne@ome vested, and
whether he may be entitled thereto under the ingni by which the same
respectively were created, or under any disposttieneof by deed or Will; and
also to all rights of entry for conditions brokeand other rights of entry;, and
also to such of the same estates, interests, ght$ niespectively, and other real
and personal estate, as the testator may be dntdleat time of his death,
notwithstanding that he may become entitled to dame subsequently to the
execution of his will”.

The above provision (replicated in modified formssection 3, Wills Law [Western Region];
section) gives an unrestricted freedom to a testatdevise his property in whatever manner he
chooses. However, there have been statutory restisdmposed on this freedom by the different
local statutes on wills dealt with above.

The first legislation to whittle down the freedorhatestator as codified in section 3 of
the Wills Act, 1837 is the Wills Law, 1958. Secti8(lL) of the Wills Law provides as follows:

“Subject to any customary law relating theretogslhiall be lawful for every
person to devise, bequeath or dispose of, by exkcuted in manner hereinafter
required, all real estate and all personal esthiehmhe shall be entitled to either
at law or in equity, at the time of his death whidmot so devised, bequeathed
and disposed of would devolve upon the heir at ¢dvinim, or if he became
entitled by descent, of his ancestor or upon hecetor or administrator”.

The above provision imposed customary practicesteaditions relating to succession on the

freedom of a testator to dispose of his estateeagldases. The legal effect and consequence is

that a provision in a will which neglects or intemally disregards customary practices relating

to property reserved exclusively to certain personsther inalienable property, would be set
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aside. The provision of this section was intergieted applied in the following celebrated cases:
Oke v. Oke [1974] 9 NSCC 14®&here the Supreme Court held that the deceasttdedid not
have the right to dispose by will un-partitionedfty land belonging to his wife’s family as this
was contrary to customary land tenure.

In Idehen v. Idehen [1991] 6 NWLR (Pt 198) 38&here the Supreme Court held that
under Bini customary law of inheritance, only tiretfsurviving son of a Bini man who performs
the final burial rites of his deceased father istlea to the dwelling houséddiogbé of his father;
and thus the Igiogbe could not be disposed by twilany other person but the first son in
compliance with section 3(1) of the Wills Law. Arslar decision was reached in the case of
Lawal-Osula v. Lawal-Osula [1995] 9 NWLR (Pt. 41259 except that the court even extended
the application of section 3(1) of the Wills Lawdther properties outside thgiogbe with the
effect of “robbing” a Bini man who is a hereditarffice holder of testamentary power to dispose
of his property.

In Oyo State, the Wills Edict (now Law) 1990 alsoposes a twofold restriction on
testamentary freedom. While section 3(1)(a) re-mththe provisions of section 3(1) of the Wills
Law 1958, section 3(1)(b) introduced a religiouselnsion to testamentary freedom. It provides
that the provisions of the law do not apply to W# of a person who, immediately before his
death, was subject to Islamic Law. According tof@ssorltse Sagayin his book /Nigerian Law
of Successiofpg. 130), the import of section 3(1)(b) of the M/iLaw 1990 of Oyo State is that:

“... all restrictions imposed by Islamic Law on thght of a Muslim to freely
dispose of his estate by Will, now apply to Muslid@miciled in Oyo State. In
practice it means that such a testator has veitg teedom of testamentary
power, since Islamic Law has comprehensive anddfipeovisions for the
disposal of a deceased’s estate. In short themoipoint in such a person
making a Will. One other thing this provision iret®yo State Wills Law (1990)
has done is to effectively override the Supremer@ouecision inYinusa v.
Adesubokan..”

Section 4 of the Oyo Wills Law took into accounhtamporary developments of Wills Law in
England wherein provisions have been made for faamd dependants. By the said section 4 of
the Oyo Wills Law, the following classes of fam#yd dependants of a deceased testator may
apply to court for an order for “reasonable finahgrovision” from the deceased’s estate in the
event of non-provision or inadequate provisionstiiem in the Will. They include:

= the husband or wife of the deceased;
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= child or children of the deceased,;
= parents, brothers and sisters of the deceased vene maintained wholly or partly

before the death of the testator.

In Lagos State, the Wills Law, 1990 also took iatzount some of the developments in England.
Section 1 of the law is similar to section 3(1)}leé Wills Law, 1959. But section 2 of the Lagos
Wills Law is similar to the provisions of sectionof the Oyo Wills Law by providing for
“reasonable financial provision” for the family addpendants of the deceased testator. Though
the provisions of section 2 are not as expansiwsehof England, it gives the family and
dependants of the deceased, who are inadequatehded for, or totally left out in the will to
apply to the court within six months of the grahpoobate for redress.

Reasonable financial provisions are also a feattithe Anambra State Succession Law
Edict, 1987 as reflected in section 58(1) of theecEd

Conclusion
Testate succession involves the right of a testatanake a will disposing of his property, which
disposition takes effect after his death. The matfra will is such that it does not take effect
until after the death of the maker and it is re\mbedefore then. There are several laws guiding
the making of a will, with the earliest of them bgithe Wills Act, 1837 as amended; a statute of
general application in Nigeria. While the provissoof the various wills are common in several
respects, the local variants of the Wills Act, 1827 the Wills Law, 1958; the Oyo state Wills
Edict, 1990; the Lagos State Wills Law, 1990 arel Amambra State Succession Law Edict have
all made some modifications to the Wills Act, 18®7reflect the socio-cultural circumstances
that are peculiar to the people of the states utiegr jurisdictions.

The various laws also contain provisions on thesda of persons qualified to make a
will — adults above 18 years or minors below 18 whao make privileged wills. Finally, a will is
revocable by any one or a combination of factorgjireg from subsequent statutory marriage of

the maker, to the outright destruction of the will.
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5.0 Summary

While the introductory part of this unit dealt withe concept of succession generally, the main

content of the unit has concentrated on testateesson (wills) only. The unit established that a

will is a written legally-executed instrument oradonent by which a person disposes off his

estate, to take effect after his death. It alsat#isthed the following:

1.

That the law on wills in Nigeria are traceable iffedlent sources, including the Wills Act,
1837; Wills (Amendment) Act, 1852; Wills (Soldieasd Sailors) Act, 1918; Wills Law,
1958 (Western Region); Wills Law, 1990 (Lagos); MVilEdict, 1990 (Oyo); and
Succession Law Edict, 1987 (Anambra).

That the nature and character of a will is suchitiia ambulatory and revocable.

That there are four different types of wills i.Regular Will; Privileged Will; Conditional
Will; and Nuncupative Will.

That all persons above 18 years can make willseathibse below 18 can make privileged
wills provided that they are serving in the armextés or they are mariners, i.e. Sailors.

That a will must be in writing, signed by the téstain the presence of at least two
witnesses present at the same time; and that thesges must attest and sign the will.

That a will can be revoked or cancelled by a subseqstatutory marriage; a later or
superseding will; an intentional revocation; andtdection of the will either by burning or
tearing or the like.

That there have been statutory modifications tdswilaking by limiting testamentary
powers of testators either by subjecting the appbo of the Wills Law to Customary
Law where relevant, or by making mandatory “reabtméinancial provisions” available
to family and dependants of a deceased testator dithonot see fit to make those
provisions in his will.

6.0 Tutor-marked Assignment

1. Examine the nature of a will and the categoriggasons that can make a will.

2. Discuss the requirements of a valid will and theety of wills that can be made by different

persons.

3. Is a will revocable? Explain in detail!
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Introduction
Intestacy is the condition or fact of dying withdwgving made a will disposing the estate of the
dead man. Such a person who dies without a wiKnewn as a “deceased intestate”. For his
property or estate to devolve on his legal sucesss$ioe rules of intestate succession applicable
to him would be applied. In Nigeria, successionmiastacy is dealt with in either of two ways —
statutorily through the received English laws aondal statutes, or under Customary Law,
whichever is applicable to the deceased.

This unit deals with intestate succession undefta¥s dealing with the administration of

estates in the different component states of Nageri

Objectives
The objectives of this section are to bring to khewledge of the students the operational value
of the statutory laws on intestate succession mraedistinction to rules of intestacy under the
different customary laws in Nigeria. Specificalllgis unit will address the following:-

(i) The meaning of intestacy

(i) Statutes-based Administration of Estates upontiatgs
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3.0. Main Content

3.1

3.2

The death of a person who did not make a will oftengs confusion and quarrels among his
successors. While customary law remains the méjanmel through which issues of succession
are resolved, statutory options have also beendantred in some states of Nigeria, whereby the
estates of some persons who die intestate can fiéniatered or distributed. The available

statutory options are discussed below.

The Meaning of Intestacy

Intestacy means the state in which a person dig®ut having made a will disposing of all his
property. Intestacy is said to be totehen the deceased leaves no will at all and iaig ®© be
partial when the deceased intestate leaves ahatlldnly appoints executors but does not dispose
of any property; or when his will deals with onlgrpof the testator's estate. When this occurs, it
becomes necessary to appoint personal represastaiv manage the deceased’s estate and
distribute same among the beneficiaries and cnexliib any, according to the principles laid
down in the various statutory laws; or to distriotihe estate of the deceased according to the

applicable customary laws of succession.

Statutes-based Administration of Estates
There are different laws governing administratibestates in Nigeria, depending on the areas of

jurisdiction of the laws. We shall examine thesgdan the following sub-sections.

3.2.1Administration of Estates Law, 1959

In all the current states carved out from the farMéestern Region of Nigeria and the former
colony of Lagos, the law regulating administratioinestates is the Administration of Estates
Law, 1959, Cap. 1, Laws of Western Nigeria 195% $tates of Oyo, Ogun, Ekiti, Ondo, Osun,
Lagos, Edo and Delta were within the operationasgliction of the law which the various states
reproduced almost verbatim as part of the laws®@fstates upon creation at different dates.

The Administration of Estates Law does not autocadlyt apply to all cases of intestacy

in any of the above states. Section 49(5) of thhedeovides thus:

Where any person who is subject to customary lantraots a marriage in
accordance with the provisions of the Marriage @aidce and such person dies
intestate after the commencement of this Law legeénvidow or husband or
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any issue of such marriage, any property of whighdaid intestate might have
disposed by will shall be distributed in accordamgth the provisions of this
Law, any customary law to the contrary notwithstagd

provided that:

(a) Where by virtue of paragraph (f) of sub-section ¢f)this section the
residuary estate would belong to the statd@sa vacantiasuch residuary
estate shall be distributed in accordance witharnaty law and shall not
belong to the state; and

(b) Any real property the succession to which cannotchgtomary law be
effected by testamentary disposition shall descendaccordance with
customary law anything herein to the contrary ntitstanding.

The above provisions indicate that the Administratof Estates Law, 1959 applies in cases of
death intestate only where the estate of the dedeisneither subject to the authority of a
Customary Court, nor to the rules of distributiordar Customary Law. For the law to apply to
the administration and distribution of the estdtam intestate, the following conditions must be
present.

1) The deceased intestate must be a person who wasiriigdsubject to customary law, but
deliberately chose to remove himself from the plicgBon of customary law by contracting
a marriage under the Marriage Act, 1914, i.e. feddht system of law completely.

2) The deceased must have died intestate i.e. witmaiking a will, and been survived by a
widow(er) or child(ren) of the marriage contractedler the Act. The provisions of the law
do not apply to products of customary law marriage.

3) The deceased must have died after the commenceohethie Act, being April 1959.
Therefore, the law does not apply to the estatéisasie who died before April, 1959.

Where the above conditions are present, the pomasof the Administration of Estates Law will
govern the distribution of the estate of a deceasedtate, provided that:

(i) the nature of the property to be distributed ishsthat the deceased could have disposed
of it by will if he had chosen to do so, irrespeetof a customary law rule to the contrary;

(i) If there is any part of the estate to which the fiewless” rule would apply and which the
State would ordinarily have a right of claifmofia vacantig that part of the estate will
not be claimed by the State. Rather, that parthefestate will be distributed according to
the rules of customary law.
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(i) Any real property which cannot be disposed by dile to customary law requirements
must be distributed in accordance with the ruleca$tomary law. This provision re-
echoes the provisions of section 3(1) of the Wikksv, 1959 already discussed above.
Examples of this type of property include unpastigd family land in which the deceased
had an interest in possession only, and propertighwhelongs to first-born sons as a
birthright.

Note that the Administration of Estates Law doe$ aoply to persons who married under
customary law or under statutory law outside theresh of Nigeria. It does not also apply to non-
Nigerians unless he is domiciled in the relevaatesbr the property owned by the deceased
intestate non-Nigerian is landed property situatthe state where the law applies because of the
lex situsrule.

In distributing the estate to which the Administvat of Estates Law applies, the
following rules, which are modelled after Englishles and contained in section 49(1), are

applied as follows:

(a) Where the only survivor of the deceased is a spdweser she is entitled to the deceased’s
residuary estate (remaining estate) which in eftechprises the entire property of the
deceased since no other distribution is made.

(b) Where the survivors of the deceased include thesspand child(ren), the children are
entitled to%s (two thirds) of the residuary estate to be heldrosts for them, while the
spouse is entitled to:

(i) all the personal chattels of the deceased

(i) a net sum of money equivalent to the valu&-pfone third) of the residuary estate
free of death duties and costs. This sum of monegnaatically attracts 2 %
percent interest rate from the date of the decéaskedth until the sum is paid or
appropriated.

(iii) a life interest in'/3 (one third) of the residuary estate less the paischattels; and
thereafter to be held on statutory trusts for tlemdit of the children of the
intestate.

In the above distribution, it is immaterial thaetbdeceased is also survived by parent(s)
and/or siblings of full blood.

(c) Where the survivors of the deceased include theisspand parent(s) and/or siblings of
full blood, but without a child, the mode of disttion is as follows:

(i) the spouse is entitled to all the personal chattielse deceased,
(i) the spouse is also entitled to a net sum of moneivalent to the value df; (one
third) of the residuary estate free of death duéied costs. This sum of money
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3.2.2

automatically attracts 2 Y2 percent interest ratenfthe date of the deceased’s
death until the sum is paid or appropriated;

(iif) the spouse is also entitled to an absolute inténegt (half) of the residuary estate
less the personal chattels;

(iv) The parent(s) of the deceased are entitled to ther 82 (half) of the residuary
estate less the personal chattels. If no parenmtvas the intestate, the siblings are
entitled to the half on statutory trusts for them..

(d) Where the survivor(s) of the deceased are chilji(remch children are entitled to the
deceased’s residuary estate to be held on statitestg for them.

(e) Where there are no survivors at all, the estatth@fdeceased goes to the Statda@sa
vacantiain which case, the estate would devolve underules of customary law to those
entitled, as provided under section 49(5)(a) ofAdeninistration of Estates Law.

Finally, section 50(1)(iii) of the Administratiorf &states Law, 1959 makes provision for the
distribution of an intestate’s estate to his chaldin equal portions on the equitable principle
that “equality is equity”. That way, family peacedsharmony is achievable.

Succession Law Edict, 1987 of Anambra State

The Succession Law Edict, 1987 of Anambra Stateegmvintestate succession in Anambra
and Enugu States, thereby removing both states tin@mnest of Eastern and Northern Nigeria
where the rule irCole v. Cole [1898] 1 NLR 1%dealt with below) applies. Under the law,
succession to the real and personal estate ofeasled intestate is provided for in Part 4 of the
law. Copious rules of distribution are reflectedséction 51 of the laws, the summary of which
are as follows.

(a) Where the deceased is survived by a spouse buhildren, parents or siblings of full
blood, different rules apply depending on the séxthe surviving spouse. While a
surviving husband is entitled to the deceased wifesiduary estate absolutely, the wife
may or may not be so entitled depending on whetiedeceased husband is survived by
siblings of half blood. Where there are half brothand sisters, the wife can only take
either a life interest or an interest pending refrage (whichever comes first) in the
husband’s residuary estate, after which the halthers and sisters (or their children if
they are dead) become entitled to the residuerankerest in equal shares.

(b) Where the survivors of the deceased include theisssp@and child(ren), whether or not
there are other relatives, the following mode estribution is adopted:
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(d)

(e)

(f)

(i) One third(*/s) of the residuary estate is held on trust for theising spouse. In the
case of a surviving husband, he takes an absoleteficial interest; but a
surviving wife takes a life interest or an interpshding re-marriage (whichever
comes first) in the husband’s residuary estateerafthich the children or
grandchildren become entitled to the residue of imerest in equal shares
absolutely.

(i) The remainind/s (two thirds) of the residuary estate and the residf the wife’s
interest where applicable, are held on trustsHerdhildren of the deceased or their
own children, if they have died, in equal sharesoaliely.

Where the survivors of the deceased include theissspand parent(s) and/or siblings of
full blood, nephews and nieces of the whole blootiviathout leaving a child, the mode of
distribution is as follows:

(i) two thirds {/3) of the residuary estate are held on trusts fesstirviving spouse; in
the case of a surviving husband, absolutely buhéncase of a surviving wife, a
life interest or an interest pending re-marriaghi¢hvever comes first).

(i) the remaining/s (one third) and the residue of the wife’s interafter cessation,
are held on trusts for siblings of the whole blavdheir children in equal shares
absolutely.

(iii) Where there are no siblings or children of siblinshe deceased, the sdidone
third) and the residue of the wife’s interest aftessation, devolve on the parents
absolutely.

If no spouse survives the deceased and the decaasedrvived by children or
grandchildren of deceased children, two thirtls) (of the residuary estate are held on
trusts for the children or grandchildren in equadres. Of the remaininfs (one third),
one half is held on trust for the parents of thestate and the other half for his siblings.

Where the deceased is not survived by any spousklren or grandchildren but is
survived by both parents and/or brothers:

() two thirds {/s) of the residuary estate of the deceased aredrelnusts for the
parents in equal shares absolutely while the reimgifi; (one third) is held on
trusts for the siblings in equal shares absolutely.

(ii) If there are no surviving siblings, the entire desiry estate devolves on the
parents absolutely in equal shares.

Where the deceased is not survived by any spoushilairen, but is survived by one
parent:
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() %3 (two thirds) of the residuary estate of the decgame held on trusts for the
surviving parent absolutely while the remainftg(one third) is held on trusts for
the siblings in equal shares absolutely.

(i) If there are no surviving siblings, the entire desiry estate devolves on the
surviving parent absolutely.

(9) Where the intestate is not survived by a spousidreh or parents, but is survived by
siblings of full and half blood as well as othelataves, the estate of the deceased intestate
devolves on trusts for these successors in a déiscelne of succession as follows:

(i) the siblings of full blood take the deceased’stesthsolutely in equal shares;
(i) if no such siblings of full blood exists, the sitgs of half blood become entitled;

(i) in the absence of siblings of half blood, the grardnts of the deceased, if any,
become entitled in equal shares;

(iv) the uncles and aunts of the intestate are nextdrine of succession where no
grandparents survive the deceased,;

(v) In the absence of any of the above persons, thé tiethe deceased intestate’s
family succeeds to the estate of the deceaseds ltteen expected to provide for
the dependants and other legitimate claimantseotifiteased from the estate.

3.2.3 The Rule in Cole v. Cole (Application of English Lav)
The rule inCole v. Cole [1898] 1 NLR 1®overns intestate succession in cases where the
deceased contracted a valid statutory or “Chrigti@nriage” outside Nigeria and by implication,
outside the ambit of the now-repealed section 8Mharriage Act of 1914, which governed the
distribution of the estate of a deceased intestaeied under the Act. Nevertheless, the rule
established that the very act of contracting austey marriage outside Nigeria removes the
parties to that marriage from within the ambit o§tomary law in succession matters.

The facts of the case are that both parties caetta Christian marriage in Sierra Leone,
even though the deceased intestate was domicilseyeria. Upon his death, the brother claimed
that he was entitled to the deceased’s estate wodermary law as against the surviving widow
and child. On the question of whether the widowldwaly on the now-repealed section 36 of the
Marriage Act, 1914 then governing intestate sudoasg Nigeria, the court held that the
marriage having been contracted outside the jutisai of the Marriage Act, the said Act could
not apply in the distribution of the deceased’ satestRather, the estate would be distributed
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under customary law. On appeal, the court held ttiatsaid marriage, though not governed by
the Marriage Act, is an act that is “foreign toimatlife, habit and custom” which enables the
court to refuse to observe native law and custone dourt relied on section 19 of the Supreme
Court Ordinance No. 4 of 1876 which provides timatases where no express rule is applicable
to any controversial matter, the court should bieleph by the principles of justice, equity and
good conscience, to hold that the existing Endashof succession applied to the case, to enable
the widow and son of the deceased to succeed tsthte as against the brother of the deceased.

The principle laid down irCole v. Cole has been severely criticised over the years.
Nevertheless, it appears to be the law that govietestate succession in Northern and parts of
Eastern Nigeria where there are currently no sstayuaws on intestate succession on the same
pedestal as the Administration of Estates Law, 166%he former Western Region and the
Succession Law Edict 1987 of Anambra State. Theseased intestates domiciled in the
Northern or parts of the Eastern Nigeria, who axttstatutory marriages, whether under the Act
or outside Nigeria, may have their estates distedhion the principle o€ole v. Cole meaning
that pre-1900 English laws on succession would yapiilese laws being the Statute of
Distributions, 1670 and 1685 and the Intestatettés Act, 1890.

Under the said statutes, the following mode ofrifigtion is adopted for the estate of a
deceased intestate who contracted a monogamousgearr

(a) Where the intestate is survived by a widow anddssu
() The widow takes/s (one third) of the personal estate; and

(i) The issues share the remainfiig(two thirds) of the personal estate in equal share
(i) The eldest male child takes the real estate toekwodusion of all other children.
Where there is no male, the females take the stalesin equal shares

(b) Where there is a surviving widow but no issue:

() The widow takes absolutely, the whole real and ek estate of the deceased
husband provided that it does not exceed £500tinalee at the date of his demise.
If the net value exceeds £500, the widow takesdfalie personal estate in addition
to the £500.

(i)  The remaining half of the personal estate goelddather of the deceased.

(c) Where the intestate is survived by issues and mmwyi the children are entitled to the
personal estate in equal shares.
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5.0.

6.0.

(d) Where a woman dies, leaving a husband, the suryivusband takes absolutely, all her
personal and real estate whether or not she hassiss

(e) Where a woman dies, leaving issues but no hushladhildren share the estate equally.

Conclusion

Succession to the estate of a person who died witle@ving a will can be achieved through
statutes-based methods jointly classified as aditnation of estates. In states of the former
Western Region, the Administration of Estates L&859 governs succession to the estate of a
deceased intestate provided that he falls withindlass of persons recognised under the Act. In
the states of the former Anambra, the SuccessionBdict, 1987 does a similar task while the
rule inCole v. Colemay be the last resort in the remaining parthefdountry, depending on the

peculiar circumstances of each case.

Summary

This unit has focused on statutes-based modescoéssion to the estate of a deceased intestate.
Specifically, intestacy was defined as the statehich a person dies without having made a will
disposing of all his property, and the fact thaeéhmajor statutes and rules are operational in
Nigeria for the regulation of intestate successidme unit identified and discussed the following

statutes and rules.

() The Administration of Estates Law, 1959 applicablestates of the former western
Region.

(i) The Succession Law Edict, Anambra State applicabdambra and Enugu States.

(ii)The rule inCole v. Coleapplicable in the rest of Nigeria.

Tutor-marked Assignment

1. Discuss the jurisdiction of and the conditions unakich the Administration of Estates Law,
1959 applies.

2. Highlight the major differences between the modds dstribution adopted in the
Administration of Estates Law, 1959 and the Sudoaedsaw Edict, 1987

3. State the rule and application of the rul€imle v. Cole
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Introduction

The last mode of intestate succession as applieNigeria is that found under applicable
customary law comprising indigenous law and Mostefigious law. Before the introduction of
the received English law in Nigeria, and the enactihof statutory laws, the various ethnic
groups in Nigeria had their different native lawsdacustoms regulating all spheres of life
including matters of succession, even though tlege are unwritten and un-codified.

In some parts of Nigeria, the customary laws oemnthnce are so important that even the
right to make wills in the English form have beerbjected to the certain overriding rules of
custom. For example, section 3(1) of the Wills L&\@58, section 3(1)(a) of the Wills Edict,
1990 of Oyo State and section 1 Wills Law, 199Q.afos State clearly removes the right of a
testator to dispose of certain classes of proper&ywill, in a manner that is inconsistent witke th
rules of disposition of same under customary lawo Gtate went one step further in section
3(1)(b) of its law to stipulate that the provisiooisthe law do not apply to the will of a person
who, immediately before his death, was subjecskantic Law; meaning in effect that the right
of a Muslim in Oyo State to make a will in the Beblform is subject to all restrictions imposed
by Islamic law on the disposition of property upteath.

Thus, in view of the importance of customary lawnmatters of succession, this unit
focuses on intestate succession under customary Heowever, since there is no uniform
customary law of succession in all the localitiesly selected customary laws from the three

major tribes in Nigeria are dealt with here.
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2.0

3.0

3.1

Objectives
The objective of this unit is to teach the studentsstate succession under customary law and
the customary law that is applicable to a deceastedtate. The unit would address customary
rules of succession upon intestacy in the followpags of Nigeria:

() Yoruba tribal rules

(i) The Ibo tribal rules

(iif) Moslem law applicable in Northern Nigeria.

Main Content

Intestate succession is the prevailing system sfocoary law succession, even though there is
room for whatSagayrefers to as “vague forms of testate successigiost people whose lives
are governed by customary law have their estatgsitdited under the rules of the particular
customary law to which they were subject while @livpon their death intestate.

As a general rule, customary rules of successiddigieria are predominantly patrilineal
even though the Yoruba system in particular is disefriminatory and favours a certain degree
of equality between the sexes. There are commaniitke the Binis of Edo State where the
practice of primogeniture (inheritance by first-b@on) is predominant, and a few communities
in the North where the practice of ultimogenituréngritance by youngest son) is common.

We shall now consider intestate succession withengroups identified above.

Intestate Succession among the Yorubas

As mentioned above, intestate succession amonydhgas of Western Nigeria are based on
customary rules that are non-discriminatory. Thisans that all the children of a deceased
intestate are entitled to succeed to the estattheofdeceased irrespective of their sex. With
respect to real or landed property, the conceptaofily property is the prevailing mode of
intestate succession. According to the court inctee olewis v.Bankole[1909] 1 NLR 82 all

the children of a deceased intestate in Yorubalyosucceed to and have rights in the estate of
the deceased, the property being family propertpagad by the eldest surviving son of the
deceased. The children contemplated here inclutle Ibgitimate and legitimated children and
they all share equally irrespective of age or sexvas decided in the case Sdilami v. Salami
[1957] WNLR 10
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The method of distribution are based on two systersr capita(Ori Ojori) andper
stirpes (Idi Igi) systems. Under th®ri Ojori system, the property of the deceased is shared
among the children per child while property is disited on the basis of the number of wives of
the deceased irrespective of the number of chilé&@eh wife has in the Idi Igi system. The
children of each wife are then entitled to theirtheo's share. Théli Igi method of distribution
is the prevalent method of the two systems whigeQh Ojori is the more contemporary system
adopted on the basis of equity considerations.

Other rules of succession include the following:

a) The surviving spouse of a deceased intestate datesucceed to the estate of the deceased
spouse as was decided in the casBuliferu v. Sunmonu [1957] 2 FSC 33

b) Where the children of an intestate woman prededbasemother, their own surviving children
are entitled to succeed to the estate of their afmmk grandmother upon intestacy and the
property is divided amongst theper stirpesi.e. according to the number of the original
children of the deceased.

c) The siblings of full blood of a child who dies istate succeed to the estate of their deceased
brother or sister; and if there is none, the estat®lves on his parents.

d) lllegitimate children that are not acknowledged thgir biological fathers in their lifetimes
have no succession rights under Yoruba customary la

3.2 Intestate Succession among the Igbos

Primogeniture is the predominant system of intessaccession under the customary laws of the
Igbos of Eastern Nigeria. The eldest male childaofigbo family known as th@®kpalais the
major channel of succession. When a man dies, viars @ddest son succeeds to his estate with
respect to his personal and disposable family.&ltdest son also takes the place of his deceased
father on the succession line with respect to #teneled family property. Unlike the Yorubas in
the west, females cannot head families in Igbolamdnatter their positions in the line of birth.
But like the west, the Igbos also practice two exyst of distribution per stirpesandper capita

The following rules apply to the distribution ofetlestate of a deceased intestate of Igbo

extraction.

a) The eldest surviving son succeeds exclusively sofaiher’'s clothing and furniture, the
dwelling house i.e. the Obi and a separate piedanaf exclusively as the right of the first
born son.
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b) All monies are property for all the sons of the eesed jointly and the sons also inherit
their father’s farming implement, tools and livagto They also succeed jointly to the
remaining lands and houses left by their father.

c) Where there are no sons, the right of successlbtofthe eldest brother of full blood of the
deceased.

d) Females, who are either widows or daughters, haveght of inheritance with respect to
real or landed property. They however have thet fighbe cared for by successors of their
father until they marry or remarry as the case im@yThey also have access to land for
farming purposes during that period.

3.3 Intestate Succession in Northern Nigeria

Succession in Northern Nigeria is predominantlyeldasn Moslem religious law set out in the
Koran. The estate of a deceased Muslim intestatesumlly shared among those entitled to
succeed him under the law. According to the dewi©ib the court in the case &finusa v.
Adesubokan [1970]n the distribution of the estate of a deceasedliviy the sons must get
equal shares while the females have half a shafe ea

Under Moslem law, distribution of the estate ofexehsed intestate is based exclusively
on per capitasystem of distribution. The general rules of disition are as follows.

a) Widows are entitled to one quarter of the estatberew there are no children or
grandchildren; and one-eight if there are. Thigradr widows is fixed even where there
are multiple widows.

b) Surviving husbands inherit half the estate of deedawives if there are no children and
one quarter if there are children.

c) One daughter inherits half of the estate and nfaa bne daughter get two thirds jointly
in equal shares.

d) An only son gets the whole estate after settlingteng liabilities.

e) Where there are other children they jointly inh#ré entire estate.

4.0 Conclusion
Intestate succession under customary law in Nigeridependent on the locality of the

deceased. The systems of succession differ frooeptaplace and different categories of
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persons have different rights of succession undeh esystem. Each system as found

amongst the Yorubas, Igbos and Muslims have tiveir peculiar features and incidents.

5.0 Summary
This unit has dealt with intestate succession undstomary law as distinct from administration
of estates. In this unit, the customary laws ofcession in the following ethnic and religious
groups were briefly discussed:

() the Yorubas

(i) The ighos

(ii)Muslim northerners.

6.0 Tutor-marked Assignment

1. Discuss in detail the system of intestate successi®oruba land

2. Females are at a disadvantage in matters of susoasdgboland in cases of intestacy. How
true is this assertion?
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