NATIONAL OPEN UNIVERSITY OF NIGERIA

SCHOOL OF LAW

COURSE CODE:

COURSE TITLE: CRIMINAL LAW I




CRIMINAL LAW Il : UNEDITED

MODULE 1 OFFENCES AGAINST PROPERTY

Unit 1 Stealing
Unit 2 Housebreaking and burglary
Unit 3 Obtaining property by false pretence

UNIT 1 STEALING
CONTENTS

0.1 Introduction
2.0 Objectives
3.0 Main Content
3.1 Stealing
3.2  What constitutes stealing?
3.3  Stealing with violence
3.4  Receiving stolen property
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

One of the aims of criminal law is the protectioh psoperty. The protection

comes in different ways and one of this is throtighoffence of stealing. The law
therefore makes it an offence for you to take aperty belonging to another
person without the person’s consent given freehe ©ffence of stealing is one
that is frowned at in all parts of the world, inding Nigeria and constitutes an
offence in all jurisdictions. Apart from being aimoe, stealing is an act that is
viewed as morally wrong. Thus, both the Criminad€¢CC) and the Penal Code
(PC) criminalizes the act of stealing.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

- Define or describe what is stealing



- Explain the acts which can constitute stealing

- To know that some property are not capable aidpstolen

- Differentiate between the offences of stealind evbbery

- Understand why receiving stolen property is @teated as an offence

3.0 MAIN CONTENT
3.1 Stealing
Definition

According to section 383(1) of the Criminal Codehem a person fraudulently

takes anything capable of being stolen, or frauttlyeconverts to his own use or
to the use of any other person anything capabbeig stolen, is said to steal that
thing. Theft, instead of stealing is used in th@@eCode and defined in section
286(1) as ‘whoever intending to take dishonestly mvable property out of the

possession of any person without that person’s esansnoves that property in

order to take it is said to commit theft.’

In other words, stealing can be described as tloagvul taking or conversion of
property belonging to another.

It also an offence for you to unlawfully treat a¥ad with the property of another
person as your own. In the either cases of takingoaverting, the intention to
permanently deprive the owner of such propertyher gerson who is in rightful
possession of it must exist on your part; othenthgewill not amount to stealing.

If you take a handset which belongs to anothergmersemoved the sim card,
insert yours and start to use it, this will amotumstealing.

Things capable of being stolen

You have to note that the thing stolen must be ldepaf being stolen and section
382 of the Criminal Code contains several exampfesuch things. According to

the section, every non-living thing which is theperty of another and is capable
of being made movable is capable of being stolemldd section 286(2) of the

Penal Code, electricity or electric current is d¢deaof being stolen by being

abstracted, diverted or consumed.

Also, living things, like animals, whether domestigld by nature or tamed, such
as dog, ostrich or monkey are capable being stdlenause the definition of
property includes everything animate or inanimaégable of being the subject of
ownership (See section 1 CC). You must however tiaeif wild animals are in
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the enjoyment of their natural habitat they areaagable of being stolen but their
dead bodies are. It therefore means that if youhgoting in the forest and
captured a gorilla, you cannot be said to haveestdl, except if the forest is a
reserved one where hunting is prohibited.

Going by our statement above that the thing stoferst be capable of being
stolen; it means that is not every property thatapable of being stolen. For
instance, one cannot steal land because it is arovable property and therefore
not capable of being stolen. Also, a property whichbandoned or not capable of
being owned at all, and as such cannot be saidctowned by anybody is not
capable of being stolen.

You must note also that a corpse is also not cepztibeing stolen because it is
cannot be an issue of ownership at common law.

SELF ASSESSMENT EXERCISE 1

What are the things capable of being stolen andiwkgnd not capable of being
stolen?

3.2  What constitutes stealing?

You need to understand that for an act to amousiteialing; some elements must
be present or follow the act.

In the first place there must be either a ‘takiag‘conversion’ of something
(section 383 CC).

Taking

Taking in this sense does not mean that the pabeged to have stolen should
have had in his or her possession, the thing salmetstolen. It is sufficient if the
person accused of stealing merely moves or cagsertiperty to be moved with
the intention of stealing it. If for example Musdands to steal from your luggage
opens the luggage and pulls out a camera but dtopgen he sighted you
coming, this will amount to the offence of stealifitne position is the same under
the Penal Code.

Conversion

In the absence of taking, there must be a ‘coneersif property. Conversion in
this sense is as defined at common law, which @oogrto Atkin J. inLancashire
and York Railway Company v. McNiddR19) 88 L.K. 601 at 605 is dealing with
goods in a manner inconsistent with the right &f ttue owner provided there is
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an intention on the part of the person convertivgproperty to deny the owner’s
right or to assert a right which is inconsistenthwthat of the owner. The word
‘converts’ is therefore equated with the word ‘appiates’ according to the
learned authors, Smith and Hogan on Criminal Lawtbey however stated that
these words would not be entirely synonymous.

Thus, it is conversion if you treat somebody elgetsperty as your own or assert
ownership on such property. It is equally convarsfo/ou retain a property which
has come into your possession by accident. Itng@sion for instance if you sell,
destroy or use the property belong to another pemsthout that person’s
authority. InPitman and Heh(1977) 65 Cr. App Rep 45 it was held the accused
stole the furniture of another through the act pprapriation by inviting two
people to buy the furniture.

You must however note that land cannot be converdsb, property such as
timber and crops cannot be converted unless theg baen cut down from the
ground or harvested.

In addition to the ‘taking’ or ‘conversion’ of prepy, the intention to be

fraudulent must be present or accompany such adiseopart of the person taking
or converting any property. Such intention may lbetimmediately present at the
initial time of taking or converting the propertytbit is sufficient if the person

thereafter forms that intention. SBe v. Ekpenyon¢l942) 8 W.A.C.A. 140. The

position is the same under the Penal Code, alththeylword ‘dishonestly’ is used

instead of the ‘fraudulently’ used in the Crimif@@de.

Fraudulent intention

In other for you to ascertain whether the intentiointhe person taking or
converting any property was fraudulent or dishoméghat material time in order
for such acts to amount to stealing, any of thdéovahg intentions must be
present:

I. An intent to permanently deprive the owner &f giroperty of it: this is because
an intention to deprive the owner of the propeetyporarily of it will not amount
to stealing. Se®. v. Easonj197] 2 All E.R. 945. Thus if you take someone’s
handset and state that you will not return it usldse person surrenders your
camera in his possession, this will not amountéalsig. You have to note that it
will still amount to stealing if you take someon@moperty with the intention to
permanently deprive the owner of it notwithstandihg fact that you thereafter
changed your mind and return it.



li. An intent permanently to deprive any person wias any special property in
the thing of such property: here, any intent on plaet of the person taking or
converting property to deprive any person who aitffois not the owner of the
property but has such special interest in it, sagn the case of a bailee (a person
entrusted with goods under a contract of bailmentghargee, etc., in which the
person holding possession is equally entitled toebe in the property, will
amount to stealing.

iii. An intent to use the thing as a pledge or si¢guif you use someone’s
property as security for a loan, it will be deentbdt you fraudulently took the

property.

iv. An intent to part with the property on a comgit as to its return, which the
person taking or converting it may be unable tdquer.

v. An intent to deal with it in such a manner thitatannot be returned in the
condition in which it was at the time of the takioigconversion.

vi. In case of money, an intent to use it at thé wfi the person who takes or
converts it, although he may intend afterwardsfay the amount to the owner.

In the case of lost property, if you find such prdg and coverts it, this will not be
regarded as fraudulent if at the time of convertingpu did not know who is the
true owner or if you reasonably believe that owsarnot be found.

Punishment

The punishment for stealing where no other punistine stipulated by law is
three years imprisonment (section 390 CC). Theeehamwever stiffer penalty of
an imprisonment for life where the thing stolen @emm wills, postal matters or
relating to property, etc., (section 390(1) CCledling of animals and in other
circumstances such as from a dwelling house, wvehiglc., can attract stiffer
punishments.

Under the Penal Code theft attracts maximum impnsent for five years or to

both fine and imprisonment. See section 287. Thaspment maybe higher in
other cases. See sections 288, 289 and 290.

SELF ASSESSMENT EXERCISE 2



In the offence of stealing there are several istagecified by law in proving
fraudulent intention on the part or anyone takimgconverting the property of
another, mention three of these intents.

3.3 Stealing with violence

Apart from the mere act or taking or convertingraperty, the law views with all
seriousness the use or threatened use of actdahe@®to any person or property
at the time of stealing, whether immediately befarafter.

Thus, stealing and the use or threatened use t#nge constitutes the offence of
robbery (See sections 401 CC and 296 PC). It i®itapt for you to note that it is

the use or threatened use of violence that isngsishing factor between the
offences of stealing and robbery. You can seeeadeld above that in stealing, the
use or threatened use of violence is absent.

In robbery, you must note that it is not a defetacthe offender that the gun used
at the time of robbery was in fact not loaded, éasonable man in the

circumstances of the victim would anticipate thiatence will result to his person.

SeeBabalola v. Stat§1970 1 All N.L.R. 44.

The use of violence by one of the people who haredo steal will not constitute
robbery on the part of others if it can be showat the other people in that group
were not party to the use or threatened use oénad.

Punishment

The punishment for robbery is imprisonment for fean years (section 402 CC)
and under the Penal Code it is up to ten yearsismpment (section 298), while
an attempt to commit the offence under both codesies the punishment of
imprisonment for seven years (sections 403 CC &%l PC). Under the Penal
Code the offender is in addition liable to a fine.

The punishment for robbery is however severe bottheu the Criminal and the
Penal Codes if at the time of robbery, the offendearmed with dangerous
weapon or offensive weapon, etc. In such casegptimshment can extend to
imprisonment for fifteen years or even for life endoth Codes. See sections 403
CC and 298(b) and (c) PC.

SELF ASSESSMENT EXERCISE 3



What distinguishes the offence of stealing fromt thiarobbery or stealing with
violence?

3.4 Receiving stolen property

You must understand that under the law, it is mdy @an offence for anyone to
steal but also an offence for anyone to receivelars property. Section 427 of the
Criminal Code thus makes receiving anything whias bbeen obtained through
the commission of crime also a crime. It is immialethat the property was not
obtained through such a crime in Nigeria. This ffe is itself geared towards
discouraging stealing and protection of propertgdér the Penal Code receiving
stolen property is covered by section 316.

The important elements here are that, you must h@eeived’ the property in
question and also have ‘knowledge’ of the fact that property so received was
stolen.

To constitute ‘receiving’, it is sufficient if yoare in actual (physical) possession
of the stolen property or if it can be deemed tfmat are in possession (by virtue
of the fact that the stolen property is in possessif someone over whom you
have control or authority), either alone or in eogtion with others, or if you
have aided the disposal or concealment of suchepiyppSeeR v. Osakw§¢1963

All N.L.R. 362.

In the same vein, knowledge that the propertyatestis required before you can
be guilty of the offence. You will however be deehte have such knowledge if
judging from circumstances of the case, a reasenmabh ought to have suspected
the property in question to have been stolen, kamgple where the property in
question is sold at a ridiculously low price. SRev. Braimah(1943) W.A.C.A.
197.

The general condition of the property may alsocat that the accused ought to
have suspected that the property was stolen e.grenthe name written on it or
other marks of the owner has been defaced or dlt¥®u must be very careful in

purchasing second goods on the streets and in spldnz are not ordinarily

markets or places used in the ordinary course efnless, in order not to risk

buying a stolen property.

You need to appreciate that being in possessioa pfoperty which has been
stolen within twelve months before the accused wlawged or that within five
years before accused was charged for the offerecdnab been convicted for an
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offence involving fraud or dishonesty, is suffididn prove guilty knowledge on
the part of the accused. (See section 46 of thedaee Act).

Doctrine of recent possession

There is also the doctrine of recent possessiotagmwd under section 148 of the
Evidence Act. If a person is possession if a stgleods after its theft, that person
is presumed to be either the thief or has receiliedyoods in the knowledge that
they have been stolen, except the person can gstHiable account of such
possession. SeR. v. lyakwe(1944) W.A.C.A. 180;Martins v. State(1997) 1
NWLR (Pt. 481) 355 CA.

You must realize that where the stolen property ewas/erted to another one, the
person who received the converted property will In@tguilty of the offence of
receiving stolen property. E.g. where Stephen stof®ld wristwatch sold it and
from the proceeds gave Toiru the sum of N2,000yurenill not be guilty of
receiving stolen property because what was stel@oti money.

Punishment

The punishment of receiving stolen property rarfges imprisonment for seven
to fourteen years, depending on the nature of ptpjpe question.

SELF ASSESSMENT EXERCISE 4

1. Give two examples of acts that can constituteeiveng in the offence of
receiving stolen property.

2. What is the doctrine of recent possession?

4.0 CONCLUSION

In this unit we are able to learn about the offsnoé stealing, stealing with

violence, otherwise known as robbery and receigiioien property. The elements
of these offences were analyzed and the distinmngdiactor between the offences
of stealing and robbery was also considered. Alsosiclered, are the various
punishments for different offences and why the ghment of one offence is
severe more than others in some cases.

5.0 SUMMARY



Stealing essentially involves the fraudulent takimgonversion of the property of
another with the intent to deprive the owner peremdly of that thing.

It is important that the property in question mostcapable of being stolen.
Land, timber, corpses and animals in their natoahitats cannot be stolen.

In the offence of stealing, there is no use ortkineatened use of force or violence
while in robbery this is present.

The offence of receiving stolen property is aimegratecting the interest of
property owners in a third party and also to disage stealing.

6.0 TUTOR MARKED ASSIGNMENT

1. Sandra and Susan were both having a lecturbareltheir handbags which are
similar placed on table in the lecture room. At #wd of the lecture, Sandra
mistakenly picked the handbag belonging to Susahlefh for home. On getting
home, Sandra discovered that the handbag belomg&iligan. Sandra however
decided to use the handbag to a party before iatuthe bag to Susan on the
third day. Since Sandra has deprived Susan theotideer bag, has Sandra
committed the offence of stealing?

2. What constitutes taking in the offence of steg?i Can the mere picking up and
examination of a property belonging to another titute taking in the offence of
stealing?
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1.0 INTRODUCTION

The protection offers property by law extends toelliwwg houses and property
contained in them. The law makes the acts of bnga#thd entering into the house
of another with the intention of committing a crinmeit an offence. This offence
also covers situation where someone enters a bgildnd after committing a
crime in it breaks out of it.

2.0 OBJECTIVES

By the time this unit is treated, you should besdbt
- Describe what is housebreaking and burglary

- Explain the elements of housebreaking

- Distinguish between the offences of housebrea&mdburglary
- Appreciate why punishment for burglary is severe

3.0 MAIN CONTENT
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3.1 Housebreaking

It is an offence for anybody to break and enterdWelling-house of another with
the intention of committing a crime in it or haviegtered the dwelling-house with
intent to commit a crime in it or having committactrime in it breaks out of the
house (section 411). House breaking is coveredruseletion 346 of the Penal
Code.

3.2 Elements of housebreaking

You need to note that the essential ingredientbetgproved in the offence of
housebreaking are, that the building in questiora idwelling-house, intent to
commit a felony (a crime), that there is breakingnd/or out, and entry into the
building.

Breaking

The act of breaking in can be committed by the adiweaking of any external or
internal part of a building or by unlocking, pullinpushing, lifting of a door,
window shutter which are ordinarily used for clagor opening a building or used
as giving passage to the building or from one phthe building to another. (See
section 410 CC).

It is also breaking in where entrance into a botdis obtained by means of a
threat or by trick. Thus, if a person intendingcmmmit a crime in your house

knocked on your door and pretended to be lookimgsfameone in your premises
made you to open your door and stole your thingshen process, this will be

housebreaking. The situation will be differenth&tdoor is left open and a person
comes in to steal. As you cannot claim that thesqerbreaks in, this cannot
amount to housebreaking or where the door is plgropen and the thief pushes it
further in order to be able to gain entrance ihluilding.

It will however amount to breaking in if entranceabtained into a building by
collusion with any person in building or if entranis gained through the chimney
or any small opening in the building left open émy use other than as a means of
entrance.
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Entering

To constitute entering, the whole body of the aeduperson needs not to have
entered the building. It is sufficient if any paftthe accused’s body is within the
building. SeeCollins [1973 2 All ER1105. Thus there will be entry where the
accused person projects his hand or leg insidebthikling but not of any
instrument used by him.

However, if the instrument projected by the accuysexson into the building was
actually used to steal from the building, such d®ene the accused used the
instrument to draw a handset or other property fuathin the building, this will
constitute entry except if the instrument was usely to further the accused’s
entry into the building and nothing more. Thishe distinction drawn at common
law in respect of projection of instrument into thelding, it is left to the Nigerian
courts whether to follow this distinction or not.

Dwelling-house

The definition of a dwelling-house includes anyltmg or structure, or part of a
building or structure which is for the time beinglimarily used for residence. The
fact that there was nobody living in the building the time the offence was
committed or that the building is not occupied frome to time is irrelevant. (See
section 1 of the Criminal Code on interpretatioraklling house).

The deciding factor whether a building is a dwejlimuse or not is the use to
which the building in question is put to and notawh is built for. Thus, a caravan
or houseboat used as a house will qualify as aluhgeiouse for this purpose. See
R. v. Ros¢1969 Q.W.N. 35. The same applies to a ship. Bee Jupiter (No. 3)
[1927 p. 122.

Intent to commit felony

As a necessary ingredient of this offence, you nee#now that the accused
person must intend to commit felony (a serious ejimithin the building. It need
not necessarily be the intent to steal anythingnftbe building but the intent to
commit a crime — e.g. murder, must be present ettithe of breaking into the
building. If such intent is lacking at that matétiane but is only formed after the
breaking in and entry into the building is compiktthere is no housebreaking.

SELF ASSESSMENT EXERCISE 1

1. If Stephanie in the process of breaking into tbese of Rose with intend to
steal from it projects the instrument into the vandin order to force open the
window and thereby gain entry into the building. &dRose heard the noise being
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made by the force exerted on the window, raisedlarm which made Stephanie
to take to his heels abandoning his instrument. B&phanie committed any
offence?

3.3 Burglary

It is important to state that the offence of burglhave the same ingredients as
that of housebreaking. The only difference betwi#entwo offences is the time
when the offence was committed. If the offenceammitted during the day it is
housebreaking and if committed at night is it bargl

In order to show that the offence is committedight) there is necessity to prove
the offence was committed between the hours of @B the evening and
6.30am in the morning. Thus, if the breaking anttyetook place 6.00pm and
after committing a crime within the building thecased left the building at
6.45pm this will not be burglary unless after cortimy the crime, the accused
breaks out of the building at 6.45pm.

Under section 347 of the Penal Code, for the offetacbe burglary it must be
committed between sunset and sunrise.

SELF ASSESSMENT EXERCISE 2

What is the distinguishing element between the noffe of housebreaking and
burglary?

Punishments

The punishment for housebreaking is imprisonmentféoirteen years and for
burglary, it is imprisonment for life (section 4CIC). An attempt to commit the
offence attracts seven years imprisonment whilet tbd burglary it is

imprisonment for fourteen years (section 412 CCjeaRing in/out of other
buildings carries stiffer punishments.

House trespass under section 349 of the Penal Caies a maximum of one
year imprisonment or with fine. Housebreaking bghtiunder the Code attracts
three years imprisonment with fine (section 355.PC)

SELF ASSESSMENT EXERCISE 3

What is the punishment for the offence of housdbngaunder the Criminal Code
and housebreaking by night under the Penal Code?
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4.0 CONCLUSION

In this unit, we are able to learn about the oféenaf housebreaking and burglary,
the essential ingredients needed to be provedsipert of the two offences and
how these elements are necessary to securing tionmvaf the accused. We also
saw that the punishment for burglary is severe thahof housebreaking.

5.0 SUMMARY

In housebreaking, it is essential that there masa lbreaking in and entry into a
living house with intent to commit a serious crime.

Housebreaking and burglary have the same elemroépethat one is committed
by day and the other at night.

When the acts of breaking in and entry into a dwglhouse is carried out by day
it is housebreaking and if done at night it is bairg

The punishment for burglary is severe than thahafisebreaking because the
offence is committed at night.

6.0 TUTOR-MARKED ASSIGNMENT

On a Saturday evening at 6.10pm Jang broke intan@d’s flat in order to access
Frank's flat in another part of the building withtent to steal from it but on
getting to Frank’s flat Jang did not find somethimgrth stealing and broke out of
Frank’s flat through the window at 6.50pm aftersacking the whole flat. What
offence has Jang committed if any and what is tineighment for the offence
identified by you?

7.0 REFERENCES/FURTHER READINGS
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1.0 INTRODUCTION

The aim of the offence of obtaining property bysépretence (otherwise known
as ‘419’ in Nigeria because the offence is conthimesection 419 of the Criminal
Code) is to protect the interest of property owngngere such owners gave their
consent to the property that was obtained butrited out that such consent was
acquired by false pretence. This is because undalirgy, the offence will not be
committed where the owner of the property freelyeghis consent to the property
that was taken or converted.

The offence of obtaining property by false pretemdd be committed where
anyone obtains from another, anything capable afigostolen or induces the
delivery of any of such thing from one person tother, under false pretence with
the intention to defraud that person.

2.0 OBJECTIVES

By the time the subject in this unit is fully tredt you should be able to:
- Describe what is obtaining property by false @nete

- Explain the elements of obtaining property bgéapretence

- Appreciate why obtaining property by false pregis an offence
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3.0 MAIN CONTENT
3.1 Obtaining property by false pretence

The offence of obtaining property by false pretenogers acts where someone
obtains anything capable of being stolen from agoperson under false pretence
with the intention to defraud that person. The dke is also committed where

someone by false pretence induces (influence) amgop to deliver to another

person anything capable of being stolen with thention to defraud (See section
419 CC). Under the Penal Code, the offence is eavby the offences of cheating
(section 320) and cheating by personation (se@&it).

3.2 Elements of obtaining property by false pretere

The elements of the offence are, ‘false pretertgggnt to defraud’, ‘obtaining’
and ‘anything capable of being stolen’. In otherrd® there must be a false
representation made by someone with the intentiodefraud another through
which the other person parted with his/her propertgielivers such property at the
false pretence of someone to another.

False pretence or representation

You need to know that there must be a representatade by the accused person
whether by words, in writing or by words in respetany matter either in the past
or present. Such representation will only amourd false pretence if the person
making it knows that what he/she presents as gri@ise or does not believe it to
be true.

Issuing a cheque for the payment of goods whiclatoeised knew that will not be
honoured, whether by reason of fact that thereoisnoney in the account on
which it was drawn or that accused does not hawrdoaft facilities on the
account for the cheque to be honoured. Balstead v. Pate]1973 2 All E.R.
147.

However where the accused merely exaggeratedths tquality of goods, beyond

what is reasonable this may not amount to a faietepce. Se®ryan (1857)
Dears & B 265.
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Note that the false pretence must relate to a gragtesent matter. If it relates to
the future then this will not amount to false reggnatationR. v. Den{19552 All
E.R. 806. Although a representation may relatéé¢oftiture, if the material part of
it relates to the present, this will amount to éalepresentation. S&e v. Jennison
(1862) L & C 157.

SELF ASSESSMENT EXERCISE 1

If Rashid approached his bank for a loan and offféce pledge his Rolex gold
wristwatch on account of which he was advanced am lafter which it was
discovered that the wristwatch is in fact a fakehaiVv offence has Rashid
committed, if any?

Intent to defraud

The accused person must have the intention to uttfsg the false representation,
although the intention to defraud a particular perss not required. If that
intention is absent then the offence is not conaditt

Obtaining

It must be established that the false representdiio the accused induced the
owner of the property to part with it. The offertberefore presupposes that there
must be a person or persons who have acted omaldeegdretence. Sdarector of
Public Prosecution v. Rag1973) 3 All ER 131. One can therefore not obtamn b
false pretence from a machine, e.g. vending mashiag a machine cannot be
deceived.

Anything capable of being stolen

As treated under stealing, anything capable ofdsinlen has the same meaning
here. Hence, property capable of being subjectvaiesship whether living or
non-living thing falls under this category. Landetefore cannot be obtained by
false pretence. Neither is tree or crops, excemgravthey have been severed from
the ground.

SELF ASSESSMENT EXERCISE 2

Timmons intends to acquire an international pagspith the aim of travelling to
Spain met Bolus claiming to be an immigration daficobtained the sum of
N15,000 from Timmons with the aim of assisting horprocure an international
passport. Bolus failed to procure the passport digdnot return Timmons’s
money. Advise if Bolus has committed any offence.
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Punishments

The offence of obtaining by false pretence attracpginishment of three years in
imprisonment. If however the value of the propentyolved is one thousand naira
or more then the punishment is seven years impmsonh (section 419 CC).

Cheating under the Penal Code attracts maximune thears imprisonment of

with fine (section 322), while cheating by persamatttracts maximum five years
imprisonment or with fine (section 324).

4.0 CONCLUSION

In this unit, we have learnt about the offence btaming property by false
pretence, the elements of this offence and thespuments available under this.
This offence has proved to be an important onerdadepting property owners
against fraudulent individuals.

5.0 SUMMARY

In the offence of obtaining property by false pre it is essential that there is
false representation by one person.

The false representation must have been acted bpanother by delivery of
property.

The intention to defraud must be present on pattaf person making the false
representation and who has obtained the propeduéstion.

If a person is not deceived by the false represientan parting with his property,
then the offence is not committed.

Obtaining property by false pretence is an offemmvithstanding the fact that the
property owner parted with it with his consent hessathe consent was obtained
by fraud.

6.0 TUTOR-MARKED ASSIGNMENT

Rambo and Baker walked into Tesco restaurant whiah a mini-mart inside,
having sat down comfortably Rambo ordered for @epddi fried rice with chicken
and an Irish cream as the preferred drink. Bakehisrpart bought an expensive
blackberry handset from the mini-mart and issuetheque in payment for the
handset. As the waiter in the restaurant wenttimoinner room to bring an order
by another customer, Rambo, noticing that nobody watching quickly walked
out of the restaurant before the waiter emergea®s fitee inner room and escaped
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the payment for his order. The cheque issued beBakpayment for the handset
was dishonoured on presentation for lack of mondyaker’s account. Advise the

Management of Tesco restaurant as to the offencasnited by Rambo and
Baker.
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1.0 INTRODUCTION

It is deemed that the safety of a sovereign natimh of its head is essential to the
existence of that nation. Thus, in order to preamyt person or group or persons
from waging war against the Government of Nigerdhoeatening its existence,
certain acts of individual(s) such as levying, igeting or conspiring to wage war
against the Government have been prohibited byffieace of treason.

2.0 OBJECTIVES
At the end of this unit, you should be able to:
- Describe what is treason or treasonable felony

- Explain acts which can constitute treason orrespoacy of it
- Know that there is time limitation for prosecutiof offences
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3.0 MAIN CONTENT
3.1 Treason

An offence viewed with all seriousness by the simtihat which tends to threaten
its stability or safety by acts of levying war augtithe State. In section 37 of the
Criminal Code, it is an offence for any person ¢@yl war against the State in
order to intimidate or overawe the President or @oyernor of a State. This is
covered under section 410 of the Penal Code.

3.2 What constitutes treason?

To constitute the act of levying of war, it doed natter the persons charged with
treason do not belong to the military or even hgpecial training in the use of
arms or that they are small in number. The waratt®ised persons are charged
with must not relate to a private purpose but aegdnand public one, otherwise
the offence may be riot rather than treason.FSgeHardle(1821) 1 St. Tr. 609.

In proofing the offence of treason, it is not raqdithat the President or Head of
State should be personally intimidated or overavasdntimidating the State also
amounts to intimidating the Head of State and wieesa because the Head of
State is the embodiment of the State. Bae Borg1964 1 All N.L.R. 266.

You must bear in mind that it is also an offenceday person to conspire with
another either within or outside Nigeria to levy rmagainst the State.. See
Enahoro V. Queen  [1969 1 All N.L.R. 125.

As a result of the seriousness attached to thesno#, its punishment is capital
punishment — death, both under the Criminal andaP€odes. This is to deter
people from engaging in treasonable acts and toimadly punish those that
engage in it, and also to preserve the stability safety of the nation and reign of
its leaders.

It is also treason for any person to instigate fangigner to invade Nigeria or any
part under both the Criminal (section 38) and P&uales (section 412(1)(b).

Concealment of treason - accessory before and tfeefact
It is an offence for anyone who becomes an accesdter the fact to treason or

knowing that treason is to be committed and did suawth give information with
reasonable dispatch to the President or the Gowefrtbe State or a peace officer.
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An accessory after the fact is someone who helpsrirminal after he has
committed a crime to avoid arrest or trial, althbube helper was present at the
place where the offence was committed. Punishnmanthis is imprisonment for
life (section 40 CC).

SELF ASSESSMENT EXERCISE 1

Tubman, Bashiru, Kotun and Dan are supporters efadrthe political parties in
Nigeria and were arrested while shooting into tinead engaging in other violent
acts at one of the polling boots in Abuja during 2007 presidential election.
They were thereafter charged with treason. Ad\iseGovernment on this charge.

3.3 Treasonable felony
Note that the forming of an intention by any persmievy, instigate or conspire to
wage war against the State and/or the Presidenttt@dnanifestation of such
intention by an overt act is treasonable felony snpunishable by imprisonment
for life (section 41 CC).

Promoting native war is also an offence and is ghatle with imprisonment for
life (section 42 CC).

SELF ASSESSMENT EXERCISE 2

1. What are the acts that can constitute treasdrraasonable felony?

3.4 Time limitation for prosecution of offences

Although there is generally no time limitation fttre prosecution of a crime in
criminal law, there is an exception with respectréason and related offences, as
nobody can be tried for such offences unless thegmution is commenced within
two years after the offence is committed (secti8rCL).

SELF ASSESSMENT EXERCISE 3

Can someone be tried for the offence of concedhrdgreason five years after the
offence has been committed?

3.5 Evidence

In the prosecution of the offences under treasobpdy can be convicted unless
he/she pleads guilty to the offence(s) or thenera®f of the commission of such
offence(s) by two witnesses in open court of astl@me overt act of the type of
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treason or felony charged with or by two witnessbe are witnesses to different
overt acts each of the treason or felony the actcisseharged with. Se@misade
v. Queerf1964 1 All N.L.R. 233.

4.0 CONCLUSION

In this unit, we have examined treason and relaffohces. Also examined are the
elements of these offences and what is requirdx toroved by prosecution under
each offence. The nature of evidence required bedoperson charged for any
treason and related offences can be convicted k@dime limitation for the
prosecution of offences under this heading wereidened.

5.0 SUMMARY

It is treason to levy war against the State or Rinesident or Government of a
State.

The President need not be personally intimidatethbyact of leaving war against
the State.

It is treason for any person to instigate any fgmer to invade Nigeria with an
armed force.

It is an offence for anyone to conceal the offeoiceeason.

Anyone who gives any assistance to person(s) wkie bammitted the offence of
treason equally commits an offence.

The war the accused persons are alleged to bengwyust relate to a general and
public purpose, not a private one.

Prosecution for treason offences can only be achoig within two years after the
commission of the offence.

6.0 TUTOR-MARKED ASSIGNMENT

1. A, B, C, and D were charged with the offencenténding to levy war against
Nigeria which is manifested by the overt acts ddithwo weeks of intensive
training session of how to effective aim and geamet with the locally made
gun. They claimed that they were merely trainingdedence themselves in the
event of any unprovoked attack on their communitgtvise if any offence has
been committed.
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2. A and B were charged for treasonable felonyedfdp giving assistance to those
who have been charged with levying war against Nagéour years after the
offence has been committed. Can this charge baisasgtagainst A and B?
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1.0 INTRODUCTION

The offence of sedition is aimed at protecting pupkace by prohibiting any act
or conduct which brings or tends to bring hatred¢damtempt to the person of the
President or Governor of a State, or which excdesffection against them,

Federal or State Government or against the admatizh of justice or raise

discontent or disaffection among the citizens beoinhabitants of Nigeria. It also
covers the protection of government against malgioriticisms. These acts can
be by words or publication.

Generally, sedition is usually opposed by the mubkcause of its interference
with the exercise of free speech by the citizensctiBn 39(1) of the 1999
Constitution for instance provides that every persiall be entitled to freedom of
expression, including freedom to hold opinions amdeceive and impart ideas
and information without interference.

The court therefore plays a crucial role in clea#fining the limits of the law of
sedition in order to protect the right to free sgewhich is an essential ingredient
of a democratic society, including the right torlfaicriticize government and its
activities. State security and the right to freeesph thus ought to be properly
balanced in this respect.
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2.0 OBJECTIVES

At the end of this unit, you should be able to:

- Describe what sedition is

- Explain what the elements of the offence are

- State the exceptions to sedition

- Explain possible defences to the offence of sadit

3.0 MAIN CONTENT
3.1 Sedition

Under section 51 (1) of the Criminal Code the offenf sedition cover situations
where:

a. any person does or attempts to do any prepayaficonspires with any person
to do, any act with a seditious intention;

b. any person utters any seditious words;

c. any person prints, publishes, sells, offersstde, distributes or reproduces any
seditious publication;

d. any person imports any seditious publicatioesshe has no reason to believe
that it is seditious.

In any of the above cases, such a person shallilig gf an offence and be liable
on conviction, for a first offence to imprisonmeot two years or to a fine of
N200 or to both, and for a subsequent offencemiarisonment for three years;
and any seditious publication shall be forfeitedtihe government. It also an
offence for any person without lawful excuse to énam his possession any
seditious publication (section 51(2) CC).

Sedition is provided in section 416 of the Penal€with punishment up to seven
years imprisonment or with fine, or both.

SELF ASSESSMENT EXERCISE 1
1. Mention two acts that can amount to the offasfcgedition.
3.2 Seditious intention

It is essential for you to know that in an offenak sedition, there must be
seditious intention and this has been defined ati@e 50(2) as an intention:
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a. to bring into hatred or contempt or to exciteaffection against the person of
the President, or the Governor of a State, or tbee@ment of the Federation, or
of any State thereof, or against the administratiiojustice in Nigeria; or

b. to excite the citizens or other inhabitants ofeyia to attempt to procure the
alteration, otherwise than by lawful means, of atlyer matter in Nigeria as by
law established; or

c. to raise discontent or disaffection amongstditigens or other inhabitants of
Nigeria; or

d. to promote feelings of ill-will and hostility bheeen different classes of the
population of Nigeria.

Under section 416 of the Penal Code, seditiousniitie as provided in the
Criminal Code have almost the same meaning, althahg@ word ‘seditious
intention’ was not used in the Penal Code.

You must note that section 50(2) of the CriminatlE@rovides for acts, speech or
publication that is not seditious if only it intesid

I. To show that the President or the Governor dbtate has been misled or
mistaken in any measure in the Federation or & Satthe case may be; or

ii. To point out errors or defects in the Governtenconstitution of Nigeria, or
of any State thereof, or in legislation or in tligrenistration of justice with a view
to the remedying of such errors or defects; or

iii. To persuade the citizens or other inhabitaritBligeria to attempt to procure by
lawful means the alteration of any matter in Nigexs by law established; or

iv. To point out, with a view to their removal, amatter which are producing or
have a tendency to produce feelings of ill-will aedmity between different
classes of the population of Nigeria. The positisrthe same under the Penal
Code.

According to learned authors, Okonkwo and Naisle, phovision in clause IV
above is essential to safeguarding the right of ¢dhizens to fairly criticize
government.

The Nigerian Supreme Court has recognized thisdadtdemonstrated ability to
protect the right to criticize the government of thay inD.P.P. v. Ohi[196] 1
All N.L.R. 186 at 194 per Ademola, FCJ., wherefiirmed the right of citizens to
fairly criticize or censure the activities of gomerent, including their public
policy as long as this is not done in a malignechmea in a way that public peace
can be affected.

The position in Nigeria is in consonance with thesipon in other jurisdictions.
The U.S. Supreme Court for instance since 192Wmtney v. California, 274
U.S. 357,47 S. Ct. 641, 71 L. Ed. 1095 (1927)thken the protection of the right
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to free speech under First Amendment of the U.Sis@mition seriously where
court per Justice Louis DBrandeisstated that, free speech under the First
Amendment cannot be denied where the advocacy doésamount to an
incitement and also where there is no evidence thatadvocacy would be
immediately acted upon. In the UK caseBafrns (1886) 16 Cox CC 355 at 362
per Cave J., the importance of free speech antegbtess was emphasized.

Under the Criminal Codedhere is no requirement that the alleged seditvonisls
should intend to incite to violence in as much las $editious intention is very
clear. SedR. v. Wallace Johnsof1939) 5 W.A.C.A. 56. No such requirement is
manifest under the Penal Code.

Among some of the cases that have come before ibigeourts, publication
accusing the government of a region of abuse afefimisuse of public funds,
etc. for instance, has been declared as sedittaez\frican Press Ltd. v. Att.-Gen.
(W.N.)[1959 1 All N.L.R. 12. Also, accusation of partiality acorruption in the
administration of justice directed at the policed ahe Legal Department has
equally been declared as seditious. Bee. African Presg1957 W.N. L.R. 1.

SELF ASSESSMENT EXERCISE 2

1. What is a seditious intention?

2. Mention three acts, speech or publication thhinat amount to sedition.
3.3 Proof of seditious intention

Seditious intention on the part of the accused loannferred from either the
manner of publication of the alleged seditious vgood the language used by the
accused, although such seditious words may prodiffaxent results depending
on the audience being addressed. For instanceheif audience is that of
enlightened educated people the use of a partitateguage may not incite to
violence than it would if the audience is that obBducated young artisans. See
v. Aldred(1909) 22 Cox CC 1.

The essential element that you must note hereais the words used must have
the tendency to incite ordinary people to violerités however not a defence that
the people addressed were unmoved by such wordslémce. Se®urns(supra).

You therefore need to know that, the alleged smastwords will be interpreted in
the light of the surrounding circumstances. Acaagdio section 50(3) of the
Criminal Code, in determining whether the intentwith which any act was done,
any words were spoken, or any document was puldljshkas or was not seditious,
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every person shall be deemed to intend the consegsevhich would naturally
follow from his conduct at the time and under tlirewmstances in which he so
conducted himself. This means that, you must take m ensuring that your act,
words or publication is in fact not seditious.

It follows from the above provision that if you gigh or utter words which are
seditious but for which you have no seditious ititen you will nevertheless be
liable for the offence, if from your words or pudiion, such intention can be
inferred. The provision of section 50(3) is ess#nti inferring seditious intention
from the natural consequences of the publicatiowands used. Thus, it behooves
responsibility on the part of anyone publishinguttering words on public issues
to ensure that they are not seditious.

However, you must note that the essential parh®fcommon law of sedition and
seditious libel as indicated by the Supreme Cotir€anada inBoucher v. The
King [195] 2 D.L.R. 369 is to the effect that, an allegedtsmas action should be
directed against the State with intention to capsklic mischief and that such
mischief must directly and materially obstruct pataluthority. This being so, the
intention to incite should be required under then@ral Code and not merely by
deeming a person to intend the consequences whacthdwnaturally follow from
his conduct at the time and under the circumstantashich he so conducted
himself. This is in accord with the decision in thld UK case ofCollins (1839) 9
C & P 456 at 461.

SELF ASSESSMENT EXERCISE 3
1. Mention two ways by which seditious intentiom ¢@ proved or inferred.
3.4. Defences to charge of sedition

You need to know that the truth of an alleged smattwords or publication may
sometimes amount to a defence in the charge ofi@edespecially in showing
that the intention of the accused relates to tlee@tions contained under section
50(2) of the Criminal Code. S&P.P. v. Ob{196] 1 All N.L.R. 186.

Otherwise, generally, once the prosecution hasgur®@editious intention, it is not
a defence on the part of the accused that the wordsublication alleged as
seditious are true. S&ervice Press v. Att.-Ge{1952) 14 W.A.C.A. 176.

Apart from the defence of truth, it is up to thecased to defend the alleged
seditious words by proving that they are not sedgi This the accused can do by
narrating the surrounding circumstances in whigwhords were uttered or point
to other words in the alleged publication negatingh intention. Also, if someone
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is charged with being in possession of a seditpudication, it is a defence if he
has a lawful excuse for such possession, espedfalhe is unaware that the
publication contained any seditious subject.

Under section 51(1) (c) of the Criminal Code, yousinbear in mind that anyone
who sells, offer for sale and distributes seditipublication e.g. vendors may be
guilty of sedition without being aware that suchblication contained seditious
matter.

In a way, there is connection between treason aditi@n in that, in both offences
action and conduct are addressed towards thregtgmihlic peace. However in
sedition, the seditious words or publication althioeapable of inciting the public
to violence is not equivalent to treason becausastn is a direct act of violence
against government.

SELF ASSESSMENT EXERCISE 4

1. Can truth of alleged seditious publication baeledence to a charge of
sedition?

3.5 Requirements for prosecution

There are requirements to be met before any peaote successfully prosecuted
on the charge of sedition. These are spelt out rusdetion 52 of the Criminal
Code as follows:

1. No prosecution for any seditious offence (unslection 51 CC) shall be
begun except within six months after the offenceoismitted;

2. A person cannot be prosecuted for sedition gusdction 51 CC) without
the written consent of the Attorney-General of Heeleration or of the State
concerned;

3. No person shall be convicted of an offence updeagraph (b) of section 1

of section 51 CC (i.e. concerning uttering of sed& words) on the
uncorroborated testimony of one witness.

SELF ASSESSMENT EXERCISE 5

1. What is the period within which the prosecutionany seditious offence
must be commenced?

40 CONCLUSION

In this unit, we have shown what sedition and smakt intention are. We have
also noted that it is an offence for any person witbhout lawful excuse has in his
possession any seditious publication. We also tahat there is no requirement
that the alleged seditious words should intendnitte to violence under the
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Criminal Code once the seditious intention is cléars shown in this unit that
seditious intention can be inferred from the largguased by the accused because
what is material here is that the words used mase hithe tendency to incite
ordinary people to violence.

5.0 SUMMARY

Sedition is principally an offence of exciting fimg of disaffection against the
person of the President, or the Governor of a Statagainst the Government,
among others.

To fairly criticize the activities or measures obvgrnment in order to obtain
alteration by lawful means and without excitingeling of disaffection will not
amount to an offence.

That in view of the provision of section 50(3) detCriminal Code which shall
deem every person to intend the consequences wiuakd naturally follow from
his conduct at the time and under the circumstantashich he so conducted
himself, it behooves responsibility on the partasfyone publishing or uttering
words on public issues to ensure that they arsexditious.

The truth of an alleged seditious publication maynstimes be a defence but
generally is it not a defence to a charge of seliti

6.0 TUTOR MARKED ASSIGNMENT

1. In order for words to amount to sedition, isecessary that the alleged
seditious words should intend to incite to violeh®®ould the position be
different if the words used are inciting but thel@mce was not moved to
violence?
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1.0 INTRODUCTION

Under both the Criminal and Penal Codes, therenofe meant to prevent the
breach of public peace; these are unlawful assenibtyand affray, although such
exact words may not be used in both Codes. Therldiggosition is patterned
after common law where the said offences and saimersy e.g. rout, causing a
breach of the peace and public nuisance, relatgseservation of public order.
Such public order offences are therefore createorager to combat conceivable
situations of public order problems.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

- Know what public order offences are

- Explain act(s) which can fall into breach of palgeace

- Identify the elements of different offences unttes heading

- Note the potential danger posed by some of tbfeaces to the exercise of
fundamental rights of the citizens

3.0 MAIN CONTENT
3.1  Unlawful assembly

Section 69 of the Criminal Code defined unlawfuseasbly as: “When three or

more persons, with intent to carry out some commapose, assemble in such a
manner, or, being assembled, conduct themselvesdh a manner, as to cause
persons in the neighbourhood to fear on reasor@iolends that the persons so
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assembled will tumultuously disturb the peace, all Wy such assembly
needlessly and without and any reasonable occapronoke other person
tumultuously to disturb the peace, they are anwiitlibassembly.” This offence is
provided under the Penal Code in section 100 uasembly is of five or more
persons.

This offence is committed irrespective of the fézt the original assembling was
lawful if, being assembled; they conduct themseléd a common purpose in
such a manner as aforesaid. The position is the setter the Penal Code.

You need to distinguish between an assembly foptiipose of protecting a house
against persons threatening to break and entehdhese in order to commit an
offence therein from other unlawful assemblieghiaformer, it is not an unlawful

assembly.

The punishment for taking part in an unlawful asslgnboth under the Criminal
and Penal Codes is imprisonment for one year (gecf0 CC and 102 PC), in the
case of the Penal Code, with fine or both.

Take note that the purpose of these offences idabihe disturbance of public
peace or a likelihood of it. Thus, the assemblyhoée or more persons will be
unlawful if it can be reasonably ascertained aslyiko cause a breach of public
peace. The important test for you to commit to meni@re is that rational men
should have reasonable grounds for the disturbahpablic peace.

Conduct

You must know that it is an unlawful assembly ife or more persons come
together with intent to carry out some common psepdt is immaterial that the
people involved changed their minds and left thec@lwhere they are assembled
without causing a threat to peace.

Also bear in mind that, people may be at a medandully in the first place but if
three or more persons come together to carry omtescommon purpose, the
offence of unlawful assembly is committed. Saens (supra) It is however not
every presence at a meeting that is illegal. Yoll amly be guilty by such
presence if you share in the common purpose.

Another important point for you to note is thatmeeeting for the purpose of
committing an offence not connected to a breacthefpeace is not an unlawful
assembly, e.g. stealing, robbery, etc. There mesa Iprobability of violence or
tumult for a meeting to be an unlawful assemblye Shief Constable of Devon,
ex parte Central Electricity Generating Boaft©981) 3 All ER 826.
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You must note that the assembly need not necessarin a public place. If three
or more persons met in a private house with intergfo out and commit acts that
endangers public peace, it is unlawful assembly EBedribb (1816) 6 C & P
571.

Note that for an assembly to be unlawful, it is moportant that those assembled
should have the intention to commit any crime;uffises if the persons are in

such in a number that their presence reasonaldggderror and alarm within the
neighbourhood. Segtephen$l1839) State Tr. NS 1189.

The circumstances of every case will in most tighetermine whether the
presence of people in such a particular large nurvideconstitute an unlawful
assembly, such as the manner in which they cortantselves, if they are armed
with clubs or weapons, the language used, etc.

Intent

The presence of a person at a meeting is not oaa#s illegal, in order to show
that a person unlawfully assembled, it must be gaahat the person intends to
use or abet the use of violence or that the peatses or abet acts which to his
knowledge is likely to result in the disturbancepablic peace. Sadunt (1820) 1
State Tr NS 171. See al€genyi v. .G.P[1957 N.R.N.L.R. 140.

The offence of unlawful assembly covers acts thatqke other people to breach
the peace.

SELF ASSESSMENT EXERCISE 1

1. What are the essential elements to be provétinffence of unlawful
assembly?

Unlawful assembly under the Public Order Act

A law hitherto regulating assemblies, meetings piogessions in Nigeria was the
Public Order Decree No. 5 of 1979 which repealégwlic order laws in the
States of the Federation and replaced them witldafal Act for the purpose of
maintaining public order among others. On the retarcivil rule in 1999, the law
was then codified as an Act of the National Assgmalnld designated as Public
Order Act cap 382 Laws of the Federation of Nigé880.

Under the law the Governor of each State is changitd the conduct of all
assemblies, meetings and processions on public rmad places in the State (See
section 1(1)). Anyone desirous of convening or emilhg any assembly or
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meeting or of forming any procession in such plavest first seek and obtain a
licence from the Governor. A licence may be issupdn conditions and a breach
of this may entitle a superior officer of the pelitco order the assembly to
disperse.

The Governor may delegate his powers under theté\¢he Commissioner of
Police in relation to the whole State or part tbér¢See section 1(4)) Provision
was made for a person aggrieved by the decisidheo€ommissioner of Police or
any superior police officer to appeal to the Gowermvho may require the
Commissioner to give a decision on any appeal lheitdecision of the Governor
shall be final.

Penalties are imposed for any assembly, meetingamession which takes place
without a licence, or that violates its conditiatc. (See sections 3, 4(5) and
5(2),(2) and (3)).

The Public Order Act has been a controversial laMigeria as some have alleged
that the police used the law ‘to harass, intimidated brutalize innocent
Nigerians’, in the process of protesting unpopplalicies of government by using
excessive force against them, arresting and/orepudsg those lawfully engaging
in peaceful protest or rallies.

In this regard, the law has been viewed by manynfigging on the rights of
Nigerians to freely assemble and associate witergiersons contained in section
40 of the 1999 Constitution. Although the provisiohsection 40 is subject to
section 45 (1) which permits any law that is readiy justifiable in a democratic
society, in the interest of defence, public safetyblic order, etc.which led the
Court of Appeal to affirm the lawfulness of the RabOrder Act in
Lewis Chukwuma & 2 others v. Commissioner of PdR&95) 8 NWLR (Pt. 927)
278.

Notwithstanding the above decision, it has beenerated that it is only in cases
of emergency that the right to freely assemble banrestricted and that the
provisions of the Act, especially that of requiripgople to seek and obtain licence
from the police before people can freely assenbleniithetical to a democratic
society as it placed a lid on the exercise of atriguaranteed by the Nigerian
Constitution.

However, inl.G.P. v. AN.P.P(2007) 18 N.W.L.R. (Pt. 1066) 457 the Court of
Appeal sitting in Abuja struck down the Public Ordect as impinging on the
fundamental rights of Nigerians as guaranteed byQbanstitution. The court held
that no individual or group of persons requirebcp permit or approval to hold
rallies and peaceful assembly. This decision upliedddecision of the Federal
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High Court, Abuja in A.N.P.P. v. L.G.P.(Suit No. FHC/ABJ/CS/54/2004)
delivered on24th day of June, 2005 which had declared the édiet in conflict
with the provision of section 40 of the 1999 Catusitbn.

The decision nullifying the Act is in conformity thi the position in Ghana where
the country’s Supreme Court had Mew Patriotic Party v. IGP Accr&§000) 2
HRLRA 1 nullified the Public Order Decree 1972 ohd&ha requiring people to
obtain police permit before embarking on publicqassion.

SELF ASSESSMENT EXERCISE 2

1. People numbering about 200 gathered at a pplalae to peacefully protest the
planned total removal of petroleum subsidy by thlesldfal Government. The
police swooped on them and arrested 40 of thenraung's that they are likely to
cause a breach of public peace. Advise those ad st the legality or otherwise
of the police action.
Unlawful procession

An offence relating to breach of the peace is tifatinlawful procession under
section 88(1) of the Criminal Code, which provides:

Any persons who assemble together, to the numbtreé or more, under any of
the following circumstances-

(a) Bearing or wearing or having any firearms d¢rweotoffensive weapon, etc.; or

(b) Publicly exhibiting any, emblem, flag, or sympavhich is calculated to
promote animosity between persons of differentgrelis faiths or different
factions, or

(c) Being accompanied by any music, beating of dqustc., calculated to promote
such animosity;

and, being so assembled, join in any parade orepsion for the purpose of
celebrating or commemorating any event connecteth any religious or
difference between persons residing in Nigeria brdemonstrating any such
religious or difference, are guilty of an offen@md each of them is liable to
imprisonment for one month. If the offender is hethsbearing or wearing
firearms, a bow and arrows, spear, sword, knif@nyr other offensive weapon, he
is liable to imprisonment for six months.

Under the Penal Code, related section is 111 coedexith wearing or carrying
of emblem or flag and carries punishment up tamsixaths or with fine or both. In
addition, the flag, emblem or article of clothirsgliable to be forfeited.

39



3.2 Riot

Section 71 of the Criminal Code provides that aegspn who takes part in a riot
Is guilty of a felony and is liable to imprisonméat three years. In section 106 of
the Penal Code, the punishment is imprisonmenbufree years, or with fine or
both.

Section 70 defines riot as: ‘When an unlawful addgnmas begun to act in so
tumultuous manner as to disturb the peace, tharddgas called a riot, and the
persons assembled are said to be riotously assé'mBlection 105 of the Penal
Code defined the offence as whenever force or ngaels used in an unlawful
assembly, which is essentially the same as debigatie Criminal Code.

You must note that where certain group of peopleched through some streets
and forced their way through opposing groups causpeople in the
neighbourhood to fear, the offence of riot was nommitted. SeeBeatty v.
Gillbanks(1882) 9 Q.B.D. 308.

The congregating of about 500 people who were anmittdweapons on a public
highway, singing/chanting and constituting obsiarctto the public way, and
refusing to leave when asked to do so by the pelae held to be a riot. S&e v.
Eyo[196] 1 All N.L.R. 515

Also, the stripping and beating up of someone puhblic place by other people
who came together for that purpose was held totitotesa riot. SeeAdebiyi v.
Inspector General of Polidd 95 W.N.L.R. 49.

However, you must be able to distinguish betweem dffence of unlawful
assembly and riot because the essential factdratsint the former there need not
be the actual use of violence, but the causingeosgns in the neighbourhood to
fear on reasonable grounds that the assembly wmilttuously disturb the peace;
while in the latter, should be the actual distudeaaf peace in the neighbourhood,
usually by violence or use of force.

SELF ASSESSMENT EXERCISE 3
1. About 120 members of a social group marchealin the streets of Benin
without any offensive weapon causing those in gaghbourhood to fear.

The police arrested them and charged 60 of therth&offence of riot. Is
this charge properly or not?
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The making of proclamation to disperse assembly

Under section 72 of the Criminal Code, a categofypersons can make a
proclamation in the name of the Federal Republibefy apprehend that riot will
be committed by those assembled, commanding therdisjperse peaceably.
Failure to disperse following this, force can besdison those continuing or
arrested, and it is an offence to continue the oiloprevent the making of the
proclamation. (See sections 73, 74 and 75 CC)

3.3 Affray

Section 83 of the Criminal Code makes it an offefoceany person to take part in
a fight in a public place and such a person iddia imprisonment for one year.

Where someone strikes another in self defenceefarse to apprehend a fleeing
criminal he will not be guilty of affray. The offea will be committed by a person
striking another in violent manner irrespectivewdfether the person struck with
violence retaliates or not. S@aylor v. Director of Public Prosecutiorfd973
A.C. 964

SELF ASSESSMENT EXERCISE 1

1. If Kobina strikes Tafa in defence of Princess \ward being attacked by
Tafa at the bus stop at about 8pm order to preVafa from snatching
Princess’s handbag, has Kobina committed the offehaffray?

40 CONCLUSION

In this unit we have treated the offences of unidwssembly, riot and affray as
relating to preservation of public order. We alsaltl with the Public Order Act
under which police permit was required for holdmgolic meetings or rallies and
concluded that this Act has been declared voidbeing in conflict with the
provisions of section 40 of the 1999 Constitutidve also treated the offence of
unlawful procession which sought to deal with caseprocessions calculated to
promote religious or other animosity.

5.0 SUMMARY

Public order offences are those connected witldisterbance of public peace or a
likelihood of it

There must be a probability of violence or tumolit & meeting to be an unlawful
assembly.
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It is an unlawful assembly if three or more persoome together with intent to
carry out some common purpose.

It is unlawful assembly irrespective of the facattithe original assembling was
lawful if, being assembled; they conduct themseléh a common purpose in
such a manner as to cause persons in the neigldmzlito fear on reasonable
grounds that the persons so assembled will tumudiyadisturb the peace.

Not every presence at a meeting that is illegaly wil only be guilty by such
presence if you share in the common purpose.

A meeting for the purpose of committing an offemod connected to a breach of
the peace is not an unlawful assembly.

An assembly need not be in a public place for ibéounlawful. It suffices if the
assembly in a private house is with intent to gbamd commit acts that endangers
public peace.

The offence of unlawful assembly covers acts thavqke other people to breach
the peace.

In order to show that a person unlawfully assembiechust be proved that the
person intends to use or abet the use of violendbab the person does or abet
acts which to his knowledge is likely to resultle disturbance of public peace.

The offence of unlawful procession is geared towdle prevention of acts that
promote religious animosity or other differenceal@tinction among people.

The offence of riot relates to the use of forc&iotence in an unlawful assembly.
The taking part in a fight in a public place by g®rson constitutes the offence of
affray.

The offence of affray is not committed if you s&iknother in self defence or use
force to apprehend a fleeing criminal.

Public order offences potentially pose threat todamental rights, such as the
right to freely assemble and associate with otle@r®mng others.
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6.0 TUTOR MARKED ASSIGNMENT

1. Advance argument for and against the decisfatme Court of Appeal in
[.G.P. v. AN.P.P(2007) 18 N.W.L.R. (Pt. 1066) 457 nullifying thelh¥ic
Order Act.

2. Smart, Jalingo, and Dan were holding a meetinthe house of Kushiro

with intention of going to rob a branch of Wondar®&. Police got wind of
the meeting and swooped on and arrested them. Weey subsequently
charged for the offences of unlawful assembly. Advemart, Jalingo, Dan
and Kushiro as to the appropriateness of this @hasgating what is
essential to be proved in the offence of an unlhaggembly.
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MODULE 3 OFFENCES OF CORRUPTION

Unit 1 Corruption and abuse of office by publificdrs

Unit 2 Corruption relating to administration okfice

Unit 3 Corruption related offences under the Cotd€onduct
Unit 4 Offences of corruption under ICPC and ER&XTs, etc.

UNIT 1 CORRUPTION AND ABUSE OF OFFICE BY PUBLIC
OFFICERS
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1.0 INTRODUCTION

In Nigeria and other parts of the world, the offes@against corruption serve many
purposes apart from the general criminal law aifpumishing the offender and

deterrence. In other words, offences against ctomiare marks of disapproval of

the acts of corruption but importantly they alsootpct the society against

corruption.

However, corruption is more serious and pervadiea imay be envisaged, posing
serious threats to the political stability and s@guof societies, undermining

democratic institutions, socio-economic developmeithical values and justice
and jeopardizing sustainable development and tleeofuaw.

Offences of corruption dealing with public officease geared towards ensuring
accountability and transparency in the managemigmildic affairs.
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2.0 OBJECTIVES
At the end of this unit, you should be able to:

- Understand the offences of bribery and abusédfimieo
- Explain the elements and shades of the offenteilbéry
- Differentiate between acts bribery and extortion

3.0 MAIN CONTENT
3.1  Official corruption and abuse of office

Offences of corruption by public officers coversastich as bribery and extortion.
Although the two are forms of corruption, therehswever notable difference
between the two as stated by the courAlbu Osidola v. Commissioner of Police
[1958 N.R.N.L.R. 42 at 46 as follows:

‘While extortion injures the individual who is matteyield to it, bribe injures the
common weal, not the giver of the bribe. It is madeoffence for the protection of
the community, not for the protection of person®whay bribes’.

In the Australian case & v. Pangallo(1991) 56 A Crim. R. 441 for instance, the
court stressed the deterrence purpose of the afehbribery.

3.2  Bribery

Sections 98, 98A, 98B, and 98C of the Criminal Coéals with all cases of

official corruption and abuse of office. Section @hcern cases where a public
officers invites bribes on account of his actionnddr the Penal Code,

‘gratification’ is used by sections 115, 116, 1181419; also the word ‘public

servant’ is used instead of ‘public officer’.

A public official is defined under section 98D teeam any person employed in the
public service (as defined in the interpretatioatism 1(1) of the Criminal Code)
or any judicial officer within the meaning of sexti98C.

Section 98 makes it an offence for any public eiffito corruptly ask for or to
agree or attempts to receive or obtains any prppartbenefit of any kind for
himself and any other person, or bribes etc., @mowat of anything done or to be
done afterwards or omitted, or any favour or disfavalready shown to any
person by the public officer in the discharge o bificial duties. See section 115
of the Penal Code.
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Such a public officer is guilty of official corrupt and is liable to imprisonment
for seven years both under the Criminal and Permle€. (See section 98(1)
(a)(b)(i) and (ii) CC but under section115(c) (9 ®ith fine or both).

One way by which it can be proved that the a publficer has received a bribe

corruptly is that if during the prosecution for tbfence it was proved that the
officer received a bribe, promise or benefit frony @erson who is seeking or has
a contract or seeking any other thing from govemr@epartment where the

officer is serving, it will be deemed that he reeel it corruptly, unless the

contrary is proved (section 98(2) (a) and (b) CC).

Section 98A deals with situations where any persoraccount of actions of a
public officer corruptly gives, confers or procurasy property or benefit for a
public official or corruptly promises or offers tpve or to procure or attempt to
procure any property or benefit for a public officor for any other person on
account of the public officer's act or omissiornréhation to the performance of his
duties. The public officer is guilty of the felomynd is liable to imprisonment for
seven years. See section 98A(1) CC. Under sectidh df Penal Code the
punishment is three years or with fine, or both.

The offence under section 98A covers situationsrevisech bribe was invited by
or from any person acting on behalf of or relateduch a person.

Section 98B covers cases where any person apartthe public officer, corruptly
asks for, receives or obtains a bribe for himselawy other person or corruptly
agrees or attempts these, on account of anythiegdyl done or omitted to be
done by a public official in connection with histdis. The person is guilty of
official corruption and is liable to imprisonmendrfseven years. See section
98B(1) (a) (b) (i) and (ii) CC.

Under section 98B, it is unnecessary to prove dhgtpublic officer counseled the
commission of the offence, or that the accusedebed that any public officer
would do the act in question or that the accuséenged to give the bribe or
benefit in question or any part of it to a publifiaer. See section 98B(2)(a)(c)
and (d) CC.

While the wording of these sections appears tobnieal, an analysis of the
elements of both offences of corruptly receivingd agiving will aid your
understanding of these. These can be stated as/oll

The guilty act

Under sections 98, 98A and 98B CC, guilty act cstnsi mere asking for a bribe,
giving or receiving it. Under section 98, mere agkwithout having received
constitutes the offence. Note therefore, that takility of a public officer who
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having asked for the bribe thereafter changes imsl mot to receive it will not be
affected, although the court might be lenient & unishment.

Under section 98, it is not a defence that theipudificer did not subsequently do
the act or omission. See section 98(3)(a) and () Also, it need not be proved
that the accused fulfilled his promise. Smgbanmu v. C.0.R2 W.A.C.A. 356.

You should realize that the offence under sect@®mshot committed if the public
officer innocently receives the money but formea ttorrupt intention only

afterwards. This is because the corrupt intent masbmpany the receipt of the
money to constitute ‘corruptly receives’. Learnadhars, Okonkwo and Naish
have submitted that is that case, the public affrngght be guilty of stealing by

conversion and cited the East African Court of Agdpease ofA.G. v. Kajembe

[1959 E.A. 505 at 513 in support.

SELF ASSESSMENT EXERCISE 1

1. Kato, a public officer demanded for the sum &{®00.00 from Bram in order

to help facilitate the processing of his applicatfor compensation in respect of
Bram’s acquired land by government. In Kato’s cleargr the offence of bribery,

he claimed that he did nothing to influence thecpssing of Bram’s application.
Discuss what constitutes guilty act in the offentéribery; can the claim of Kato

be a defence to his charge?

The manner of the act

Under sections 98, 98A and 98B CC, the offeringiging, receiving of the bribe
must have been corruptly done. In section 98Aristance, you must note that the
act, i.e. giving the bribe or a promise of it, mhsive been corruptly done. The
offence is committed if the offeror intend to swaw deflect the public officer
from the honest and impartial performance of hisedu SeeBiobaku v. Police
(1951) 20 N.L.R. 30. I0Ogbu v. R[1959 N.N.L.R. 22 the giving of a bribe to
influence the appointment of someone as a villaggdhwas held to constitute the
offence of corruptly giving.

Note however, that under section 98 a public sdrwaili still be guilty of
corruptly receiving a bribe irrespective of whethe did not do the act or
omission, contrary to the decisionBmobaku v. Polie, which was decided based
on the old section 98 (1) of the Criminal Code vhhias now been deleted and
replaced by the current section 98 in order to @mé\situations where public
officers who are manifestly corrupt evade punishimen
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Also, a person acts corruptly if offers a bribeatpublic officer, it does not matter

that he intend to expose him as corrupt. See thighncase oR v. Smit{196Q
2 QB 431.

For offences under sections 98 to 98B a judiciitef cannot be arrested without
a warrant and no prosecution shall be commencedsigajudicial officer except

on a complaint or information signed by or on béloflthe Attorney-General of

the Federation or of the State (section 98C(1) @ CC. For the purposes of
offences of official corruption, a judicial offices defined under section 98C(3)
CC.

The giving or receiving must relate to public affis duty

Note that, under sections 98 and 98A, the givingeaeiving of the bribe must
relate to the duties of the public officers’ offic@eeR v. Ekd1949 11 W.A.C.A.
39 although under the sections, a public officer loa rightly convicted if he asks
or receives for any other person. In that sensebtibe may relate to the other
person’s duty.

SELF ASSESSMENT EXERCISE 2

1. Dario, a public officer working in the Nationairline demanded and received
the sum of N50,000.00 from Ben, with the promiseassisting Ben’s son to
secure admission in one of the public universitiesis charge for bribery, Dario
claimed that he is not liable for the offence as tioney received does not relate
to his office. Advise the prosecution on the cldynDario and whether he can be
successfully prosecuted for bribery.

3.3 Extortion by public officers

Section 99 of the Criminal Code provides for théente of extortion by public
officers, where the officer takes or accepts aéifitr the performance of his
duties, any reward beyond his proper pay and emahiisn or any promise of
reward. The punishment is imprisonment for thresrye

It would appear however, that looking at the wogdiof section 99 nothing
suggests extortion. Rather, note that extortiorcasmmitted where the public
officer uses his office to obtain or receive praper benefit which ordinarily the
person who gives will not part with but for thedht. The right section of the
Criminal Code dealing with extortion is section 4@fich provides the offence of
demanding property with menace with intent to siedlhe punishment for this is
imprisonment for three years.
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The definition of extortion in section 291 of theerfdl Code as intentionally
putting another in fear of any injury to that persor any other and thereby
dishonestly induces the person so put in fear livateto any person any property
or document of title or anything convertible touwalble property, is unambiguous.
The punishment is up to five years imprisonmentvith fine or both. See section
292 PC.

In the English case dfhorne v. Motor Trade Associatiofi937 AC 797 at 817,
per Lord Wright, a menace was interpreted as aathoé any action that is
detrimental to or unpleasant to the person addieSd&e wording of section 406
of the Criminal Code and that of section 291 of Benal Code in substance,
accords with this definition.

Note that despite the provisions of sections sech® and 406 of the Criminal
Code, section 404(1)(a) is however often used fablip officers who extort

money or other property. This is because of theofiske words ‘under the colour
of’ in that section. Thus, a public officer who ngutly and under the colour of his
employment demands or takes property from any persa@uilty of an offence,

notwithstanding that no threat was used. The pumestt is imprisonment for five
years.

According to the definition of the words ‘under tlelour of decided in the
English decision otWallace Johnson v. R938) 5 W.A.C.A. 56, this phrase was
held to require some element of pretence on thatgbdhe public officer that he
was entitled to the money or that he has a dutgdeive it. You must note that the
decisions in which the said section 404(1)(a) heesnbconsidered have not been
consistent.

In Potts Johnson v. C.0.F1947) 12 W.A.C.A. 198 for instance, where a lady
welfare officer threatened three prostitutes thdess they pay her a certain sum
of money, she would cause them to be repatriatled.prostitutes seeing that their
means of livelihood is endangered paid the offiber money and she was held
guilty under section 404.

Following the decision irPotts Johnsonit thus means that it is not necessary
under section 404 that there should be pretentethe fact that the public officer
is entitled to the money and that it is sufficieghthe public use the power or
influence of his office to demand for the money.ig¥ihdecision is not in accord
with that ofWallace Johnson.

However, inMotayo v. C.0.P(1950) 13 W.A.C.A. 22 the decision iRotts
Johnsonwas rightly reversed on the basis that the wordslén the colour of
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requires some element of pretence that the pulfiiceo is legally entitled to the
money as decided Wallace Johnsan

In other words, the public officer should extortmeg or property under section
404(1) CC under the guise or pretence of beingdlliegatitled to it and which his
employment gives a cloak of legality to in the mioidthe giver. Unfortunately,
the decision inMotayds case has not been followed in other cases.CBiiev.

.G.P.[196( L.L.R. 123;Azubogu v. C.0.R1948) 12 W.A.C.A. 358.

You need to know that the essential requirementusdction 404(1)(a) is that,
the demanding or taking must be done corruptlyh Wit element of corrupt intent
accompanying either the demanding or taking simelbasly. SedR. v. Okuma
(1936) 13 N.L.R. 106.

Other offences of official corruption are containgader sections 101, 102 and
103 relating to public officers knowingly acquiringterest directly or indirectly in
government contract or agreement made on accouttieopublic service, etc.,
with different grades of punishment.

SELF ASSESSMENT EXERCISE 3

1. Ajax was accosted on the road by a policeman @dmanded that he should
open the big bag he was having with him. On opetiiegbag, the policeman did
not find anything incriminating and thereafter regied Ajax to bring out

everything in his pocket, among the things brougint is N10,000.00 in 1000

denominations. The policeman at this juncture sh#éd Ajax is under arrest for
being suspected of stealing the money found on dmth demanded that Ajax
should hand over the money to him which Ajax dich the way to the police

station, the policeman abandoned Ajax and made avitiiythe money collected

from him. Advice as to the proper offence of offictorruption that the policeman
can be charged with.

3.4  Abuse of office

Under the Criminal Code, it is an offence for alpubfficer to abuse the authority
of his office by doing or directing to be done, arypitrary act prejudicial to the
rights of another. Such officer is guilty of a mesdeanour, and is liable to
imprisonment for two years.

Where the act done or directed to be done by thécmfficer is for the purposes

of gain, he is guilty of a felony, and is liable itmprisonment for three years
(section 104 CC). The offender cannot be arresidtbut warrant.
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A prosecution for an offence under sections 104 -@Q cannot be instituted
except by or with the consent of a law officer.

Other offences relating to public officers and #dsat can be committed by non-
public officers and covered by sections105, 106, 1®8, 109, 110 and 112 are,
giving of false certificate, false assumption ofthauity, personating public
officers, etc., with varying degrees of punishment.

In relation to the offence of personating membefrgshe armed forces under
section 110 CC,; there is a proviso to that sectibich exempts the use of such
uniforms in the course of a stage play or in angabfide public entertainment.
This justifies the use of such uniforms in homeewisl and on state plays or drama
by artists.

4.0 CONCLUSION

In this unit, we examined the offences of bribeng ats elements, the different
ways the offence of bribery can be committed, dixtorand its essential elements
and abuse of office. We however mentioned in pgssrnvariety of other public
officer’'s related offences such as, public offic&rsowingly acquiring interest
directly or indirectly in government contract omegment made on account of the
public service, acquiring interest in property ia bharge and making false returns
or statement, and those offences that can be caeahiny non-public officers.

5.0 SUMMARY

Bribery generally covers all cases of corruptlyiagkfor, giving or receiving a
property or benefit or an attempt of these by aliputfficer in discharge of his
duties or any other person on account of the puifficer’'s act or omission.

The guilty act consists in mere asking for a brdgeing or receiving it.
That fact that a public officer who having asked lwibe thereafter changes his
mind and did not to receive it will not affect Hhisbility.

It is not a defence that the public officer haviregeived the bribe did not
subsequently do the act or omission.

The corrupt intent on the part of the public officeust accompany the receipt of
the money to constitute ‘corruptly receives’.

The offence is not committed if the public offidanocently receives the money
but formed the corrupt intention only afterward® Might be guilty of stealing or
conversion.
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In all bribery offences, the offering or giving,ceving of the bribe must have
been corruptly done, i.e. the offeror of the bnibest intend to sway or deflect the
public officer from the honest and impartial perfiance of his duties.

A person acts corruptly if offers a bribe to a pulgfficer, it does not matter that
he intend to expose him as corrupt.

The giving or receiving of the bribe must relatéhe duties of the public officers’
office.

Extortion is committed where the public officer sigas office to obtain or receive
property or benefit which ordinarily the person wdiees will not part with but for
the threat.

6.0 TUTOR MARKED ASSIGNMENT

1. Mention and discuss two essential elementseobtfence of corruptly receiving
a bribe by a public officer.

2. What do you understand by the words ‘under tleur of used in section
404(1)(a) of the Criminal Code, as defined in thaglish decision ofWallace
Johnson v. R1938) 5 W.A.C.A. 56?
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1.0 INTRODUCTION

Offences relating to the administration of justre to preserve the integrity of the
courts and the general administration of justice aXesult of the fact that offences
touching on the administration of justice have ltkelihood of tilting the scale of
justice by wrongfully affecting any person or irdst negatively or positively,
accounts for the reasons why the punishments fgetloffences are a bit severe
than that of bribery and abuse of office.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

- Have an understating of offences of judicial aption
- Know what perjury is

- Explain the elements of the offence of perjury
- Identify the many shades of the offences of jiadlicorruption

3.0 MAIN CONTENT

3.1 Perjury

In any judicial proceeding or for the purpose ofstituting any judicial
proceedings, any person who knowingly gives fatséimony touching any matter

which is material to any question pending befoeedburt or intended to be raised
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before the court is guilty of the offence of peyjand is liable to imprisonment for
fourteen years (sections 113 and 118 CC). Seespmmneling section 156 of Penal
Code which also attracts fourteen years imprisorinenwith fine.

If the offender commits the offence in order toqun@ the conviction of another
person for an offence punishable with death or withrisonment for life, he is
liable to imprisonment for life. The offender cahbhe arrested without warrant.

It is essential for you to know that in the offermfeperjury, the offender must
have given a testimony which is not only false luds deliberately given,
knowing it to be false; otherwise the offence i$ committed. The certified true
copy of the court proceeding which indicates trstingony of the accused may be
used as a proof of the false testimony. A testimcary however not be said to be
false where such is ambiguous or not categoriedOBnoregie v. D.P.H1967 1
AllN.L.R. 126

Learned authors, Okonkwo and Naish have opined ghdtaps a person who
gives a testimony in such a reckless manner, ngingaattention to the
truthfulness of it may be guilty of perjury. It whswever stated that if the witness
believed the testimony to be true but which turaetto be false he is not guilty.

You must note that a testimony regarded as falset have been given in a
judicial proceeding or for the purpose of instigtisuch proceeding.

Such a false testimony must also relate to anyeisghich is material to any
guestion which is pending in the proceeding ordadised in it. SeR v. Onward

[1955 W.N.L.R. 28. Testimonies which impugn the credibilof withesses or
those made on oath after an accused has pleaddy muiorder to mitigate

punishment are material. SBe v. Bakef1895 1 Q.B. 797R. v. Wheelef1917

1 K.B. 283.

A person can however not be convicted of the offesicperjury, or of counseling
or procuring the commission of that offence upam tihcorroborated testimony of
one witness (section 119 CC).

SELF ASSESSMENT EXERCISE 1

1. Paki was charged for the offence of perjury hgvialsely stated during the
proceeding trying him for the offence of stealihgtthe has one wife whereas he
is married to three wives. Advice the prosecutionvehether the alleged false
testimony is material to the Paki’s trial for siegland the likelihood of his being
successfully prosecuted for the offence of perjury.
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3.2 Fabricating evidence

If any person with the intention of misleading ambunal in any judicial
proceeding, fabricates evidence by any means thlaerby perjury or counseling
the offence, or knowingly makes use of such fabedaevidence is guilty of a
felony and is liable to imprisonment for seven ge&wections 120 CC and 157 PC.

Under the Criminal Code, the offender cannot besaed without warrant.

SELF ASSESSMENT EXERCISE 2

1. During Ajax’s trial for robbery, he tendered a@dical report which indicated
that on the date of the alleged robbery, he wadaot on admission in a
government hospital where he was receiving treatnfen malaria. It was
discovered that the said medical certificate wae® fand a forgery. What is the
proper offence of judicial corruption can Ajax deacged for?

3.3 Corruption of witnesses

Giving false or withhold true testimony

The offence of corrupting witnesses covers all sageere any person:

i. Gives or promises or offers to give or procupgsattempts to procure any
property or benefit of any kind for any person,agmeement or understanding that
a witness called or to be called in any judiciabgaeding shall give false

testimony or withhold true testimony, or

ii. Attempts by other means to induce such a wgneserred to above to give
false testimony or to withhold true testimony, or

iii. Asks, receives or obtains, or agrees to rezaiv obtains any property for

himself or any other person, upon any agreemeunhderstanding that any person
shall as a witness in any judicial, proceeding dalse testimony or withhold true

testimony;

is guilty of a felony, and is liable to imprisonmeor seven years (section 121
CQO).

The offender cannot be arrested without warrant.

55



Deceiving a witness

Any person who practices any fraud or deceit, @mwingly makes or exhibits any
false statement, representation, token, or writbogany person called or to be
called as a witness in any judicial proceedinghwitent to affect the testimony of
such person as a witness, is guilty of a felonyl @nliable to imprisonment for

three years (section 122 CC).

The offender cannot be arrested without warrant.
Destroying evidence

Any person who, knowing that any book, documenttber thing of any kind, is
or may be required in evidence in a judicial praieg, willfully removes,
conceals or destroys it or renders it illegibleindecipherable or incapable of
identification, with intent thereby to preventiibim being used in evidence is
guilty of a felony, and is liable to imprisonment three years. Sections 123 CC
and 166 PC.

The offender cannot be arrested without warrant.
3.4 Perverting the course of justice

Any person who conspires with another to obstmoiyent, pervert, or defeat the
course of justice is guilty of a felony, and ileto imprisonment for seven years
(section 126 (1) CC). The offender cannot be agtesiithout warrant (section 182
of Penal Code).

If the manner by which any person attempts to abstor pervert or defeat the
course of justice is not specifically defined i ttode, the offender is guilty of a
misdeamenour and liable to imprisonment for tworggaection 126 (2) CC). See
R. v. Duruibe (1989) 4 W.A.C.A. 124 although the case was dstidn old
section 114 of the Criminal Code, dealing with ‘@ judicial officer corruptly
asks, receives or obtains or where any personmtyrgives, offers or promises to
give’, which has now been deleted by the Criminaktite (Miscellaneous
Provisions) Decree No. 84 of 1966, which repealsttisns 98, 100, and 114 to
116 of the Code, and replaced them with new sest@) 98A, 98B, 98C, and
98D, in order to rectify the anomalies in the iptetation of the old sections and
in the Criminal Code generally.

Confusion and inconsistency has trailed the inttgtion of the deleted sections
114 and 115 in their application to a judicial offi who ‘corruptly asks or
receives’, leading to their being deleted as notede R. v. Olua(1943) 12
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W.A.C.A. 30;R. v. Ibrahim(1953) 20 N.L.R. 137Qgbebor v. C.0.P(1950) 13
W.A.C.A. 22.
SELF ASSESSMENT EXERCISE 3

1. Jingo, a court clerk received the sum of N20,000and a goat from the

relatives of an accused person standing trial fealsg, promising to influence

the discharge and acquittal of the accused persothé offence he was charged
with. What offence if any, has Jingo committed amdler which section of the

Criminal Code can he be properly charged?

3.5 Compounding felonies & penal actions

Note also, it is an offence for any person to aekgeive or agree or attempt to
receive any bribe for oneself or another on agre¢meunderstanding that he will
conceal a felony or refrain from prosecuting ocdiginue or delay prosecution of
a felony or withhold evidence in respect of the saamd in a case where the
felony is such that a person convicted of it wi# bentenced to death or life
imprisonment, the offender is guilty of a felonydalable to imprisonment for

seven years (sections 127(1) CC and 168 P C).

Here, all you need to know is, asking, receivingatiempting to receive a bribe
for the purpose of concealing a felony or refraimni prosecuting or discontinue
or delay prosecution of a felony constitutes aremée. See&sogbanmu v. Police
supra, where the accused, a police constable desddnd a bribe in order not to
prosecute an offender.

However, you should note that there is no offenbere the police officer falsely
represents to another that he has committed amagffand the latter parts with
bribe in order not to be arrested, whereas no offemas in fact committed. S&
v. Ezejiogu[1944 10 W.A.C.A. 230. In a case where the police officas
opposed to the offeror of the bribe believes thmab#ence has been committed
whereas no offence has been committed, the poffaeiowill be liable, because
here, there is intention to interfere with admiragon of justice. Seélattab v.
[.G.P.[1959 N.R.L.R. 24 (CA).

There are several other offences under sections1?%4 128, 130, 131, 134, 135,
137, 138 and 145 CC relating to preventing witnessem giving evidence,
conspiracy to bring false accusation, compoundmgaion brought under a penal
law without the consent of the court, etc. Under Benal Code, some of these are
covered by sections 162, 165, 167, and 169. Thesponrent for these offences
ranges from imprisonment for one year, or to a fofiewo hundred naira, to
imprisonment for life, with or without fine or withoth.
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SELF ASSESSMENT EXERCISE 4

1. A policeman arrested Boka while stealing a neohéndset from a packed car,
the policeman demanded that Boka should give harstim of N20,000 in order
for him not to take him to the station. Boka, irdemg to avoid the likelihood of
detention and prosecution parted with the said atdAdvise the prosecution as
the offence, if any, that the policeman has conedittnd under what section of
the law he will be charged?

4.0 CONCLUSION

In this unit, we treated a broad range of offerredating to the administration of
justice. In particular, we examined the offencespefjury and its elements,
perverting the course of justice and compoundingnies and penal actions. We
looked cursorily at other offences relating to #uninistration of justice, such as
fabricating evidence, corrupting witnesses, desivnor concealing of evidence,
etc., and mentioned others in passing.

5.0 SUMMARY

Offences of judicial corruption are those relating or touching on the
administration of justice.

Knowingly giving false testimony touching a matteraterial to any question
pending before the court or intended to be raisddrb the court is perjury.

In perjury, the offender must have given a testiynaich is not only false but
was deliberately given, knowing it to be false.

A testimony which is ambiguous or not categoricaimot be said to be false.

Giving a testimony in a reckless manner without ipgyattention to its
truthfulness may amount to perjury.

The false testimony must have been given in a jaldgroceeding or for the
purpose of instituting such proceeding.

The false testimony must relate to any issue wischmaterial to any question
pending or to be raised in a proceeding.
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Another offence of judicial corruption is the fatating of evidence with the
intention of misleading any tribunal in any judiciaroceeding other than by

perjury.
Corruption of withesses covers cases where a vgitbelsed, offered bribe or
promised a bribe in return for giving a false testiny or for withholding true

testimony.

Deceiving a witness in order to affect his testigyaestroying or concealing
evidence is an offence.

Any act tailored to defeating the course of justgcperverting the course of
justice.

Giving or receiving bribe to conceal a serious erion compounding them is an
offence.

6.0 TUTOR-MARKED ASSIGNMENT

1. Mention and discuss two elements of the offexfqeerjury.

2. Andy is standing trial for the offence of stegli Bongo, the prosecuting police
officer demanded the sum of N10,000.00 from Andwgrider to delay the
prosecution of the case and also to destroy a rab#stidence against Andy.
Advice as to the offence or offences committed by@ and under what sections
of the law he can be charged?
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1.0 INTRODUCTION

Despite the fact that the Criminal and Penal Coplesides for the offences
against corruption and abuse of office by publiticefs, the Constitution also
provides against corruption by public officers untlee Code of Conduct, Fifth
Schedule Parts | & Il of the 1999 Constitution. Rulofficers are expected to
observe the code of conduct for the purpose of gitvg and combating
corruption by public officers.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

- Understand the code of conduct expected of pulfficers

- Explain which acts of public officers will not stvavene the Code

- Know when receiving gifts will not constitute alie

3.0 MAIN CONTENT

3.1 Code of conduct for public officers

The 1999 Constitution in Fifth Schedule Parts Mmtes for a code of conduct for

public officers. We shall however examine provisioalevant to preventing
corruption.
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No conflict of interest

Under article 1 of the Code, a public officer iglpibited from putting himself in a
position where his personal interest conflicts vhtk duties and responsibilities.
You must know that a public officer can therefoot receive or be paid salaries of
another public office or engage in the managementuoning of a private
business, profession or trade, except where hetiemployed on full time basis
(see article 2).

It is essential for you to know that no public offf is prohibited from engaging in
farming, which in principle was designed to boa&td production in Nigeria.

Prohibition from operating foreign account

You must bear in mind that a category of publiciogffs, which includes the
President, Vice-president, Governor, Deputy Goverltinisters, Commissioners,
members of the National and State Assembly, anld public officers and persons
as the National Assembly may by law prescribe ap@ipited from maintaining or
operating a foreign bank account (see article 3).

Also, you need to know that a retired public offi@éhile receiving his pension is
prohibited from accepting more than one positiorerghhe is paid salary in any
company owned or controlled by government or in g@uoylic authority (see

article 4).

SELF ASSESSMENT EXERCISE 1

1. Apugo, a commissioner in Afijjo State has a agnf where he engages in
diverse acts of farming and operates a foreign wticdor the purpose of
facilitating payment for his farming equipment asplare parts, which he buys
from abroad. Apugo is accused of contravening tbdeof Conduct by engaging
in farming and operating a foreign account and gbdrbefore the Code of
Conduct Tribunal. Apugo has approached you to adwim if his actions have in
any way contravened the Code of Conduct.

Prohibition from accepting gift or benefit
You must equally know that a public officer is pitmted from asking for or
accepting bribe of gift or benefits from any otlperson, on account of anything

done or omitted to be done by him in dischargei®fdaties (article 6(1)).

As a way of proving this, any officer who receivgdt or benefit from any
commercial, business enterprises or persons hasamdracts with government
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shall be deemed to have received a bribe unlesgdhtary is proved (article
6(2)).

Exceptions are that a public officer may accepisgir benefit from relatives or
personal friends only on occasions as recognizedusyom (article 6(2)). Thus,
gifts given at Yuletide, Ramadan, and New Yearquis; etc., would normally be
permitted.

Also, no public officer shall accept any propemdift or benefit as an inducement
or bribe for granting of any favour in dischargehaf duties (article 8).
No abuse of office

A public officer shall not abuse his office by dginr directing to be done any
arbitrary act prejudicial to the rights of any mersknowing such act is unlawful
or contrary to government policy (article 9). Youlwecall that this is an offence
under criminal law.

Declaration of assets

The Code in article 11 provides for declaratiomsd$ets by every public officer
which shall be done within three months of the ecamnto force of the Code or
immediately after assumption office. Thereafteis ghall be done at the end of
every four years, and at the end of his term ateffAny declaration which is
false shall be a breach of the Code.

Any public officer who does an act prohibited bg thode through a nominee,
trustee or other agent shall be deemed to have dtedma breach of the Code
(article 13).

Any allegation concerning a breach of the Code pulaic officer shall be
referred to the Code of Conduct Bureau (article 12)

SELF ASSESSMENT EXERCISE 2

1. Explain circumstances when receiving gifts bilguofficers will not amount
to a contravention of the Code of Conduct.

3.2 Code of Conduct Bureau
A Code of Conduct Bureau is established by the atisn under Third
Schedule Parts |I. The Bureau is charged with thgesluof receiving and

examination of declarations, to ensure complianitl the Code. The Bureau also
receives complaints about non-compliance and breddne provisions of the
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Code, investigate such complaints and where apiateprefer to the Code of
Conduct for trial.

3.3. The Code of Conduct Tribunal

The Code of Conduct Tribunal formerly establishgdthbe Code of Conduct
Bureau and Tribunal Act (No.1 of 1989) Chapter béws of the Federation of
Nigeria 1990, is now provided in the 1999 Constituitunder the Fifth Schedule
Part |, to deal with all cases of complaints ofraption by public servants in
breach of the Code.

4.0 CONCLUSION

In this unit, we examined the code of conduct fabl officers as contained in
the Constitution, which includes prohibition of piabofficers from putting
themselves in conflict of interest with their datigrohibition of a category of
public officers from operating foreign account, fpilmtion of public officers from
accepting the bribe of gift or benefits, prohibitidrom abuse of office and
declaration of assets by public officers.

We noted the peculiar circumstances in which tleeiveng of gifts or benefit by
public officers would not amount to a bribe or axttavention of the Code. We
examined the Code of Conduct Bureau and Tribumal tleir functions.

50 SUMMARY

A public officer shall not put himself in a postiovhere his personal interest
conflicts with his duties and responsibilities.

A public officer shall not be paid salaries or eomoénts from another public
office.

A public officer cannot engage in running of a pt& business, profession or
trade, except where he is not employed on full thasis.

Certain categories of public officers are prohiittlom operating foreign
accounts.

A public officer can only accept personal giftsbenefit from relatives or friends
on occasions as recognized by custom

Public officers must declare their assets.
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6.0 TUTOR MARKED ASSIGNMENT

1. What is the time stipulated for every publifiagr to declare his or her
assets?
2. Can a public officer engage in the managemenirming of a private

business, profession or trade? Support your ansitietthe relevant
articles of the Code.

7.0 REFERENCES/FURTHER READINGS
The Criminal Code Act, Cap 77, Laws of the Federatf Nigeria 1990.

The Penal Code (Northern States) Federal ProviddohsCap 345 Laws of the
Federation of Nigeria 1990.

The Code of Conduct Bureau and Tribunal Act (Nd.13989) Chapter 56, Laws
of the Federation of Nigeria 1990

The Constitution of Federal Republic of Nigeria 298he Third and Fifth
Schedule Part I.

64



UNIT 4 OFFENCES OF CORRUPTION UNDER ICPC AND EFCC
ACTS, ETC.

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Offences of corruption under ICPC Act
3.2  Offences of corruption under EFCC Act
3.3 Offences aimed at corruption under Money Lauing Act
3.4  The Public Complaints Commission

4.0 Conclusion

5.0 Summary

6.0  Tutor Marked Assignment

7.0 References/Further Readings

1.0 INTRODUCTION

Apart from the negative impacts of corruption ore tBociety, democratic
institutions and the rule of law, corruption hasoabeen linked with other forms of
crime such as organized and economic crime, inetudioney laundering.

Although the Criminal and Penal Codes containe@rafés against corruption,
they have not been able to effectively combat theusge. For instance, both
Codes have provisions dealing with the forfeitufgomceeds of crime; they are
however insufficient to deal with the full range efonomic and financial crimes.
New laws became necessary to deal with new crimethase not sufficiently
covered by the general criminal law and to provide stiffer penalties for
financial crimes. This led to the enactment of @errupt Practices and other
Related Offences Act 2000 and the Economic andn€iah

Crimes Commission (Establishment Act) 2004, amahgrs.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

- Understand the scope of bribery under the ICPTC Ac

- Explain corruption related acts prohibited by BECC Act

- Appreciate why prohibiting money laundering ise#ial to eradicating
corruption and other crimes
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3.0 MAIN CONTENT
3.1  Offences of corruption under ICPC Act

Under the Corrupt Practices and other Related ©&gmct 2000 (ICPC Act) a
wide range of offences are created which cover attsorruption that can be
committed by both public and non-public officerse\8hall look at some of these
as follows:

Accepting or giving gratification

Section 8 of the ICPC Act makes it an offence fory gperson to accept
gratification by corruptly asking for or receivirany property or benefit, or an
attempt of this. A public officer who commits any these acts is liable to
imprisonment for seven years. The provision ofieac8 isimpari material(i.e.
the same) with that of section 98 of the Criminatl€ on bribery.

Section 9 of the ICPC Act cover acts of any pergpwving or accepting
gratification through agent, by corruptly giving erocuring any property or
benefit, this provision is the same as section 88the Criminal Code.

Section 17 of the ICPC Act is on the offence ofereing gratification through
agent. The section also defines what are ‘congidera‘agent’ and ‘principal’.
This offence attracts five years imprisonment.

Section 1 of the ICPC Act has a very wide defimtmf the word ‘gratification’
used throughout in the Act.

Acceptor or giver of gratification to be guilty @spective of purpose not carried
out

Section 10 ICPC Act deals with any person who deksreceives or obtains
property or benefit. This provision is similar teetprovision of section 98B of the
Criminal Code. The difference is that under secfibrof the ICPC Act, the word
‘corruptly’ was not used to qualify the ‘asking’ weceiving’. Also, section 10 of
the ICPC Act only captured the provisions in set®8B(1) and excludes the one
under section 98B(2) but the provision of 98B(2)made as section 11 of the
ICPC Act.

Therefore, on sections 8, 9, 10 and 11 of the IBBCthe analysis made under
bribe above as regards sections 98, 98A and 98BeaCriminal Code will apply.
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Fraudulent acquisition or receipt of property

Section 12 of the ICPC Act is on fraudulent acdiasi of property and the

provision is almost the same as the one in sedidnof the Criminal Code, save
that the provision of section 12 ICPC Act excludies words ‘and to be fined at
the discretion of the court’ contained in sectidii bf the Criminal Code. Also,

the punishment under the ICPC Act is stiffer, begayen years imprisonment
while that of the Criminal Code is three years.

Also the proviso that, the offender cannot be &eckwithout warrant contained in
section 101 of the Criminal Code is not includedha provision of section 12 of
the ICPC Act.

Section 13 of the ICPC Act is on fraudulent receigproperty and same provision
is part of the one contained in section 427 of @meninal Code, the penalty is
provided under section 14 of the Act as three ymapsisonment.

Section 14 of the ICPC Act is on penalty for offeeccommitted through postal
system. This provision is remaining part of thahtemed in section 427 of the
Code. While the offence under the Act carries ggsingly lesser penalty of
seven years imprisonment that of the Code is stifdt is imprisonment for life.

Deliberate frustration of investigation by the Corssion

It is an offence under section 15 of the ICPC Actédnyone with intent to defraud,
conceal a crime or frustrate the Commission in iftgestigation of anyone
suspected of crime under the Act, by destroyinfalsifying any book, document,
etc., or is a privy to such acts, or, omits or iprevy to omitting any material
particular from any such book, document, etc. Thaalty is imprisonment for
seven years.

Section 16 of the ICPC Act prohibits a public offidrom making false statements
or returns. This attracts seven years imprisonmidns offence is similar to the in
section 103 of the Criminal Code but that of thel€acarries a lesser punishment
of three years.

Wider scope of bribery offence

Section 18 of the ICPC Act makes it an offencednoy person to give bribe to a
public officer or for a public officer to solicicounsel or accept gratification in
respect of any act or omission which includes \ptin abstaining from voting at
any meeting of public body in favour or against angasure, resolution or the
preventing of any official act. Receiving bribe tote at meetings is wider that
covered by the Criminal Code.
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Also, receiving gratification covers acts such asfgrming or otherwise, aiding,
expediting or delaying, or hindering the performaraf any official act. The

punishment for this is five years imprisonment.sToifence is wider in scope than
the ones under the Criminal Code in respect ofyib

Section 19 of the ICPC Act makes if an offencedny public officer to use his
office for gratification by conferring corrupt onfair advantage upon himself or
any person. The offence carries a punishment efyfears imprisonment.

Forfeiture of gratification

Under section 20 of the ICPC Act, any public offi¢eund guilty of soliciting,
offering or receiving gratification under the Adm, addition to the punishment
specified for the offence, shall forfeit the gra@tion and also be liable to pay a
fine of not less than five times the sum or valfighe gratification. Where the
gratification cannot be valued, the fine to be paitkn thousand naira.

Bribery in respect of auctions or contracts

Sections 21 and 22 of the Act, provides for offenae account of accepting bribe
in respect of auctions and for giving assistanceegmrds contracts, etc. The
provision of section 22 prohibits various acts sash influencing execution of
contracts, inflation of contract sum or price ofode and services, signing of
contracts without budgetary provision, transferrorgspending the sum allocated
for a particular project or service on another. Seheffences carry punishment
ranging from three to seven years imprisonment,iasdme cases with additional
fine of one hundred thousand or one million naasathe case may be.

Duty to report bribe

It is now mandatory under section 23 of the ICPQ, Aar a public officer to who
gratification has been given, offered or promisadd any person from whom
gratification has been solicited or obtained omfravthom an attempt has been
made to obtain from, to report the same to eitlietha nearest office of the
Independent Corrupt Practices and Other Relateen©é&s Commission (ICPC) or
a police officer.

Failure to report without reasonable excuse cagiBse of one hundred thousand

naira or to a term of imprisonment not exceeding fx@ars, or to both fine and
imprisonment.
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Other offences specified in the ICPC Act includealohg with property acquired
through gratification — section 24, making falserosleading statement to the
ICPC — section 25, attempt and conspiracy punighablan offence under the Act
— section 26.

SELF ASSESSMENT EXERCISE 1

1. What in your opinion makes the scope of theruféeof bribery under section
18 of the ICPC Act wider than those of the CrimiGalde?

Powers of the Commission

The ICPC Act established the Independent Corrupttiies and Other Related
Offences Commission (ICPC), which have powers teike all cases of alleged
corrupt practices, under the Act, investigate armdg@cute them.

The Chairman of the Commission also has wide powedgr sections 45, 46, 48,
50 and 51 of the Act to enhance the effective perémce of the Commission.

SELF ASSESSMENT EXERCISE 2

1. What is the duty imposed by the ICPC Act on hlipwfficer to who bribe has
been given, promised or offered, or any person fnwhom bribe has been
solicited, obtained or attempt made to obtain from?

3.2 Offences of corruption under the EFCC Act

The Economic and Financial Crimes Commission (Hstament Act) 2004
(EFCC Act) also created corruption and relatedrafés under the Act.

The definition of economic and financial crimessection 46 of the EFCC Act
includes any form of fraud, money laundering, emzb@ment, bribery, tax
evasion, foreign exchange malpractices, looting amy form of corrupt
malpractices, etc. So this makes the considerafitime Act relevant to this unit.

Securing compliance with the Act

Section 14 of the EFCC Act makes it an offencedoy person who being an
officer of a bank or other financial or non-desiggabfinancial institution, to fail or
neglect to secure compliance with the provisionghef Act or the authenticity of
any statement submitted pursuance to the provisibtiee Act. The punishment is
a term of imprisonment not exceeding five yearstamia fine of five hundred
thousand naira or to both such fine and imprisortimen
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Giving false information

Under section 16 of the EFCC Act it is an offenoe &ny person to give false
information to any public officer in relation toyamformation required under the
Act. The punishment is not less than two years moidmore than three years
imprisonment. Where the offender is a public offiqgeenalty is stiffer, from three
to five years.

Concealment of proceeds of crime

Under sections 17 and 18 of the EFCC Act, conceatnoe retention of or
acquiring interest in the proceeds of crime is ianerwith punishment ranging
from two to three years. In some cases, the impnsmt can be with a fine.

Forfeiture of assets

A person convicted of an offence under the EFCC Akall have his passport,
assets and properties, shown to be derived or mehfrom economic or financial
crime forfeited to the Federal Government. Sea@ex20, 21, 22 and 23.

Powers of the Commission

The Economic and Financial Crimes Commission hawsveps under its
establishment Act to examine and investigate alesaof economic and financial
crimes, including advance fee fraud, money laumdgricomputer credit card
fraud, contract scam, etc. It also has powersdatity, trace, freeze, confiscate or
seize proceeds of crimes committed under the As.s®ction 6.

SELF ASSESSMENT EXERCISE 3

1. Does the scope of definition of economic andriizial crimes under the EFCC
Act make the fight of those crimes more effectivart under the Criminal or Penal
Codes?

3.3 Offences aimed at corruption under Money Laundeng Act

Introduction

The Money Laundering (Prohibition) Act 2004 (ML Aatepealed the Money
Laundering (Prohibition) Act 2003 and makes compnsive provisions to
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prohibit laundering of the proceeds of crime orillgal act, among others. The
former 2003 Act repealed the previous Money LaundeDecree No 3 of 1995.

Money laundering flows from illegal acts such amsrsales, smuggling, drug
trafficking, advance fee fraud, embezzlement, yibeomputer fraud schemes, e-
crimes, and other white-collar crimes. All thesenas generate huge profits and
create a desire in the perpetratorddgitimize’ the ill-gotten gains. The ML Act
therefore prohibits many acts some of which areuised here with a view to
deprive perpetrators of their gains.

Prohibition of disguising the illicit origin of reairces or property

Under section 14, it is an offence for any persoodnvert or transfer resources or
properties derived directly or indirectly from dit traffic in narcotic drugs and
psychotropic substances or any other crimes ayallact with the aim of either
concealing or disguising the illicit origin of thresources or property, or aiding
any such person. The punishment is imprisonmeninéarless than 2 years or
more than 3 years. This is without regard to thet fénat the various acts
constituting the offence were committed in diffdreauntries or place.

Limitation to cash transaction

The ML Act in order to prevent money laundering itsnthe amount of cash
payment that an individual can make or accept tONBO or its equivalent, and
N2million or its equivalent in case of body corpergsection 1). Any transaction
that is over the said amount is required to be nteddoy financial institutions or
casinos (see section 10).

Duty to report foreign transfer of funds

The ML Act also makes it mandatory for all inteinatl transfer of funds and

securities in excess of US10,000 or its equivatenbe reported to the Central
Bank of Nigeria, which information shall includeetimature, amount, nhames and
addresses of sender and receiver (section 2).

Identification of customers
A financial institution, casinos, persons whosealiswsiness is the carrying out of
over-the-counter exchange transaction, are requoeidentify and verify their

customers’ identity and keep records of all tratisas, which shall be reserved
for at least ten years (see sections, 3, 4 and M)
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Offences under the ML Act

Section 15(1) provides for various offences conogrmacts prohibited under the
ML Act.

These are:

a) Any person being an employee of a financialitunsbn who warns or intimate
the owner of funds involved under the mandatorgldsure required by section
10; or

b) Destroys or removes a register or record requode kept under the Act; or

c) Carries out or attempts under a false identitgerry out any of the transactions
specified in sections 1 to 5 of the Act; or

d) Makes or accepts cash payments exceeding therdrnaothorized under the
Act; or

e) Fails to report an international transfer ofdsiror securities requited to be
reported under this Act; or

f) Who being a director or an employee of a finahor a designated non-financial
institution contravenes the provisions of secti2ns, 4, 5, 6, 7 or 10 of the Act.

Under section 15(2) the punishment for offenceseurmhragraphs (a) to (c) is
imprisonment for a term not less than 2 years aertlvan 3 years.

In the case of an offences under paragraphs (d)fgre the offender, if an
individual, a fine of not less than N250,000 or enttan 1 million Naira or a term
of imprisonment of not less than 2 years or moent8 years or to both fine and
imprisonment, and if a financial institution or abgdy corporate, to a fine of not
less than N250,000.

(3) A person found guilty of an offence under smttil5 may also be banned
indefinitely or for a period of 5 years from exesiog the profession, which
provided the opportunity for the offence to be catted.

SELF ASSESSMENT EXERCISE 4

1. Why is the prohibition of money laundering esgdnto the fighting of
corruption and other crimes?
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3.4 The Public Complaints Commission

A body which is related to checking corruption inigdria although not
specifically created to handle corruption issues, the Public Complaints
Commission established in 1975 by Decree No. 319@b as amended by Decree
No. 21 of 1979. The Decree was entrenched in th® Xonstitution, now Cap
377 Laws of the Federation 1990.

Although the Commission is not directly chargedwhitandling corruption cases,
its investigative powers make it relevant in chagkcorruption in Nigeria. The
Commission have powers under section 5 of the Etabdishing it to inquire into

complaints lodged with it by members of the pubpertaining to any

administrative action taken by the Federal, Staté.aral Governments, public
institutions and companies, whether in the pubtiprivate sectors, including the
courts.

The complaints dealt with by the Commission, as&@oed in its Annual Reports
for 2004 and 2005 in relation to corruption, in@udases of allegations of
extortion by court officials, demand for gratificats, suppression of appeal by
judicial officers, unlawful arrest by the policehraormal increase in electricity
bills, wrongful accusation and extortion of mongytbe police, harassment by the
police, withholding of recovered money by the pelietc.

The Commission is however prohibited from inquiringp matters pending before
or relating to the National Assembly, the NatioGaluncils of State and Ministers
and the Armed Forces, and those under the ArmyyNAir Force and Police
Acts.

4.0 CONCLUSION

This unit examines corruption and related offengeder the ICPC, EFCC and ML
Acts, the wide scope of bribery under the ICPC Aleg duty imposed to report
bribes, the powers of both the ICPC and EFCC irklitag corruption, the

prohibition of laundering of the proceed of crimesder the ML Act in fighting

corruption and other crimes. Also considered is putential of the Public
Complaints Commission in checking acts of corruptibrough its power of
inquiry into complaints by members of the public.
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5.0 SUMMARY

Under the ICPC Act, it is an offence to give, adcep obtain gratification or
attempt these by corruptly asking for or receivary property or benefit, or an
attempt of this.

Under the ICPC Act, it is an offence for a publiicer to solicit, counsel or
accept gratification for the purpose of voting dastaining from voting at any
meeting of public body in favour or against any swee, resolution or the
preventing of any official act.

Under the ICPC Act gratification covers acts sushparforming or otherwise,
aiding, expediting or delaying, or hindering thefpemance of any official act.

ICPC Act prohibits various acts such as, influegciexecution of contracts,
inflation of contract sum, price of goods and sesi signing of contracts without
budgetary provision, spending the sum allocatedafparticular project or service
on another.

It is now mandatory under the ICPC Act to repoitbér

Definition of economic and financial crimes undbe tEFCC Act includes any
form of fraud, money laundering, embezzlement, dmgb tax evasion, foreign
exchange malpractices, looting and any form ofwugmirmalpractices, etc.

The ML Act prohibits laundering of the proceedscofme or of an illegal act with
a view to deprive perpetrators of their gains alub aliscourage the crime or
illegal act.

The ML Act limits the amount of cash payment anivigtial can make or accept
to N500,000 or its equivalent, and N2million or égquivalent in case of body
corporate.

A financial institution and others specified arguiged to identify and verify their
customers’ identity.

Public Complaints Commission because its investiggiowers make it relevant
in checking corruption in Nigeria.

6.0 TUTOR-MARKED ASSIGNMENT

1. What are the objectives of the Money Launderkg 2004 by prohibit
laundering of the proceeds of crime or illegal act?
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2. What is the maximum of cash transaction spetifig the Money Laundering
Act 2004 for both individual and corporate bodies?

7.0 REFERENCES/FURTHER READINGS
The Criminal Code Act, Cap 77, Laws of the Federatif Nigeria 1990.

The Public Complaints Commission Decree No. 3193f51as amended by Decree
No. 21 of 1979, Cap 377, Laws of the FederatioNigeria 1990.

The Corrupt Practices and other Related Offencé6@0.
The Economic and Financial Crimes Commission (Hstament Act) 2004
The Money Laundering (Prohibition) Act 2004

Charles O. Adekoya, The Renewed Battle Against Mdrsindering in Nigeria,
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UNIT 1 THE PERSONNEL OF CRIMINAL JUSTICE SYSTEM
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1.0 INTRODUCTION

This unit is devoted to judicial office holders anther court officials without
whom the machinery of Administration of Criminalsfice may not function

properly.
2.0 OBJECTIVES

When you have read this unit, you should be able to
. Identify the Judicial offices, and functions

. Identify the roles of judicial officers, law enf@aiment agents, who are
involved in a criminal judicial process.
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3.0 MAIN CONTENTS

3.1 Officers of the Court

Judicial officers have the ultimate responsibitiydeclare, interpret, and apply the
provisions of the Constitution and Statutes. Taeg the law stand for the future
as they stood for the past as the sustaining pitthsociety. They are:

a) Judicial Officers of the Superior Court
Judges include:

The chief justice of Nigeria (CIN)

Judges of the Supreme Court

President of Court of Appeal

Justice of Appeal

Chief Judge of the State or of Federal Capitalitcay
Judges of the High Court (Federal or state)

Grand Kadi of the Sharia Court of Appeal

Judges of the customary Court of Appeal

There are others but they have either a severaltelil or no criminal
jurisdiction

b) Judicial officials of the Inferior Courts

These include:

The Magistrates
Persons who preside over the following:

The juvenile welfare court
The area court

Court Matrtials

National Industrial court
The judicial tribunal etc.

3.2 Magistrates Courts
The magistrates Courts handle nearly 80.0 per @akentiminal cases and are of
particular importance in the present discoursee Ghurts are most widespread.

The law of each state, which create the Magistra® determine their grades,
powers and jurisdiction and these may vary fromsiag to another.
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3.2.1 A Magistrate is ex-Officio a Justice of Peace

He exercises the following power and function.

. Preservation of the peace
. suppression of riots and affray
. dispersal of all disorderly and tumultuous assemtayl in aid assistance of

the police and others. Issuing summonses and marreo compel
attendance of accused person or witnesses befereotrt in civil causes
and matters

. accused persons or grant bail.
. Take solemn affirmation and statutory declaration
. Administer oaths.

- Summary trials of criminal matters within the corgee of the
magistracy. Determination and punishment of offenather than offences
triable on indictment. e.g. non- indictable offenowlictable offences, not
being capital crimes, with the consent of parties.

- Inquiry into charges of offences triable on indietmh

- Execution of writs and orders or process issuingifthe high court.

- Other duties as may be legitimately conferred.

The Magistrate is to ensure as far as practic#fde all matters in controversy are
completely and finally determined and all multiglcof legal proceedings are
avoided. It is legitimate for a Magistrate to en@me reconciliation not only in all
civil causes but also in such criminal cases aplgioffences and misdemeanour,
not aggravated in degree.

3.2.2 Applicable Law

The Magistrates’ courts are empowered to administer

. Common law and equity concurrently, with the Equatgvailing in certain
cases

. Legal and equitable remedies

. Native law and Custom that is not repugnant to nahfustice, equity and
good conscience and not incompatible with any lstatute

. Local statutes: Criminal Code, Penal Code, andadimgr law or statute

3.2.3 Preventive Role of the Magistrate

You should note one very important jurisdictiontioé magistrate — its preventive
role. Under certain circumstances, a magistrate fiag over a person, not
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charged with an offence by means of recognizancea fgpecified period to keep
the peace or to be of good behaviour.

3.2.4 Trial in the Magistrate Court

The trial in the magistrates’ court is summary. Tae creating certain crimes
permits the magistrate to try some indictable afeenbut there are limitations
which vary according to the grades or rank of tlagistrates.

There are different grades of Magistrates Courte grades also may vary from
one State to another, generally but the procedutek are largely similar. The
grades determine the substantive jurisdiction anwgps of individual Magistrates
Court. See example, the grades of the Magistradyagos State which is older,
larger and busier than any other in Nigeria.

Court Sentencing Power Financial
Limits

Chief Magistrate | 7 years imprisonment or| '425,000.00
fine of N4,000

Chief Magistrate Il 6 years imprisonment or aN15,000.00
fine of N3,000

Senior Magistrate | 5 years imprisonment or aN15,000.00
fine of N2,00(

Senior Magistrate Il 4 years imprisonment or a N15,000.00
fine of N1,000

Magistrate Grade | 3 years imprisonment or aN5,000.00
fine of N500

Magistrate Grade Il 2 years imprisonment or aN3,000.00
fine of N200

Magistrate Grade Ill | 1 year imprisonment or a| N1,500.00
fine of N100

The Magistrates’ Court in the 17 Southern Statesa@se summary jurisdictions
in both civil and criminal matters. It exercisedyoariminal jurisdiction in the 19
Northern States. It is only in the North that thistbct Court hears civil matters
only.

Another difference of note is that jurisdiction has relation with grades of
Magistrates’ Court in, say, Lagos State. It doeghan Northern States. In Lagos
state every Magistrate Court has the power to try aon-indictable offence.
Every grade of the Magistrates Court, other thaviagjistrate Grade Ill, may try
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indictable offences except capital crimes, with tbasent of the accused person,
and of the prosecutor, if he is a law officer.

Self Assessment Exercise 1

The jurisdiction to try a case is different frometjurisdiction to punish for the
offence.Comment

3.2.5 Application of the Criminal Procedure Act orCode

In some parts of the Northern States, the Crimiidcedure (Punishment on
summary convictions) Order, has fixed the powerdryooffences and punish
offenders. In those areas the magistrates’ power avmatter is hinged upon its
punishing power. It tries offences where maximumigliment is within its range
as shown below:

Chief Magistrate 10 years or a fine of N1,000
Magistrate Grade | 5 years or a fine of N4000
Magistrate Grade Il 2 years or a fine of N200
Magistrate Grade Il 3 months or a fine of N50

The jurisdiction of the magistrate to punish iga@kws:

Chief Magistrates 5 years imprisonment or a
fine of N1, 000

Magistrate Grade | 3 years or a fine of N600

Magistrate Grade Il 1% years or a fine of N400

Magistrate Grade Il 9 months or a fine of N200

Unlike the southern States, Magistrates CourthiegnMorth may refer a case to a
higher court for enhanced punishment. Except theisfieates Court Ill, other
courts may impose canning.

The Chief Magistrates’ Court Grade |, exercisesgiction in civil matters in:

1. all personal actions arising from contract, or fraort or from both, where
the debt or damage claimed, whether as balancecolat or otherwise is
not more than twenty five thousand naira;

2. all actions between landlord and tenant for possessf any lands or
houses claimed under an agreement or refuseddelivered up, where the
annual values or rent does not exceed twenty-fagigand naira (now
varied by the Rent Control Law to two hundred aftgt thousand naira)

3. all actions from the recovery of any penalty, ragegenses contribution or
other like demand, which is recoverable by virti@mwy enactment for the
time being in force; if:
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* it is not expressly provided by that or any otheaatment that the
demand shall be recoverable only in some othertcour

* the amount claimed in the action does not exceeatifive thousand
naira.

He may appoint guardiared litem and make orders, issue and give directives
relating thereto. He can grant in any action iog#id in the court, an injunction or
other order. A person who has been convicted byagisfrates’ Court for an
offence may appeal as of right to the High Cousdiagt conviction or sentence on
a question of law or fact. However, if he has geshguilty or admitted the truth
of the charge preferred against him/her, he/sheapaeal only against sentence.

3.3 The Role of the Judiciary

The judiciary is the branch of governance investégth judicial powers, the
system of courts in a country, the body of judgls pench). It is that branch of
government which is intended to interpret, constmé apply the law. Its role may
be summarized as follows:

3.3.1 Interpretation of Statute

The Courts interpret and apply the laws. In thay,whey serve as a check on the
exercise of legislative and executive powers. Haheejudiciary is described as
the guardian of the Constitution. In fact, the Qiagon is what the court says it
is. See 1963 1(30, 25® determining and interpreting the statute, thertadopts
the passive operation of judicial procedure.

3.3.2 Enforcement of Individual Fundamental Rights

Any person who alleges that any of his/her riglas been, is being or likely to be
violated is at liberty to apply to any court fodress.

3.3.3 Defence and Maintenance of the Rule of Law

Constitutionalism, as a system of restraint upoxsegaments, has no practical
value if, when the restraints are transgressedneans of enforcing them exists.
The enforcement of the limitation of the Constiatiand other laws is the peculiar
province of the court. Henc®lwabueze(19...) described judicialism as the
backbone of constitutionalism.

3.3.4 Sustaining Peace and Order

General Ibrahim Babangida, Military President ofe tH-ederal Military
Government explained this too well when he said:
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“The importance of the function discharged by theuis) in sustaining
order, peace, harmony and happiness in our sodgetyest appreciated
through an analogy with the saying of the Holy FrepMuhammad. He is
reported by established authorities to have saiere is a small organ in
the body of man. If it is in perfect condition, iitbe whole of the body will
be perfect and function well, if it is faulty, dageal or weak, then the
whole of the rest of the body shall likewise bé& siad in disarray’. That
organ is the heart. Government, which is the fumal expression of the
living statement, like the living body, has its operfect heart if is to
function well. The dispensation of justice whichhis task of the courts is
the heart and soul of all good governance. WhenHbly Prophet spoke,
his concern was definitely not human biology. Hes wwahoing the same
wisdom revealed to Jesus of Nazareth ... of the maed{ absolutely, to
maintain and do justice to all men. Indeed, thesehardly any human
society known to recorded history, which does naikenjustice the
absolutely essential condition of order, survivAiappiness and good
relation among men”.

3.3.5 To uphold Fundamental Human Rights

It is for the judiciary not only to maintain the IRuof Law but also to protect
individual fundamental freedom to do whatever ig farbidden by law. The
process of Judicial Review, as an aspect of Ruléast enables the Court to
protect the individual human rights and fundamefrteddoms against the excesses
of over — powerful executives within the restrictedture and procedure of the
judicial review itself.

3.3.6 To determine Justice

In the Criminal Justice Administration, the courtjudge determines justice to the
state, justice to the accused and justice to tlgetasociety. What all this amounts
to, saysHon. Justice Nnamar{il9...) (JSC) “is a general recognition of the role
of the Judiciary as;

. the defender of the rights which the Constitutias Quaranteed the citizen.
. an insurance against arbitrariness in the exeofipewer
. a vehicle for settlement of disputes whether petsoperson and person

and person(s) and state within accepted principfesw and procedure,
obviating the need to resort to self help measures

. a guarantee for the maintenance of law and oedhet,

a democratic society.
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In theory, there is equal access to justice; kvailable and the judge exists to
administer that justice. He hears appeals of thaekveed receives protests against
the violation of rights.

In the determination of justice:

“there can be no balance of forces, no opportunism, bargaining. A

judicial decision derives its authority not frometHact that it is well

adapted to the requirements of a particular temppgtuation but from its

being founded on reasons, which have general fanceuniversal cogency
apart from the particular case in point. All judidiinstitutions are based
on two principles, which are spiritual in natureedal logic, as a rational

element and justice, as a moral element. Theseptimziples, these two
mainstays of the judicial functions, raise it abdkie rough and tumble in
which the interests and passions of people, partésses, nations and
races (ethnic groups) clash with one anothgP.C.1.J. Series C No. 7-1,
Pg. 18)

The CFRN, 1999 Section 6 is explicit on the rolehaf judiciary. The role appears
guasi-scientific and technical, considering theeobye nature of legal analysis
and the expertise required of judicial officers dadal practitioners. See also
section 36 which provides for fair hearing espdgislibsection (6).

For the purpose of carrying out its duties and easility, the Judiciary also
exercises not only Constitutional and statutory @@but also the inherent powers
and sanctions of the court of law, notwithstandamything to the contrary. In so
doing the court is able to conform to the role-pesf into which it had been
socialized under the colonial rule.

The CFRN, 1999 section 46 and the legal Aid Ackdeemake the attainment of
ideal standard of justice a reality.

Activity

In practice, access to justice is easier for sdraa for others and for those unable
to afford legal service, justice may be difficult dbtain at all”. Discuss (Share
your personal experience or observation)

3.9 Judicial Immunity

When they are acting within their jurisdictionsd@ies and magistrates enjoy
complete immunity in respect of :

1) Statement made in court.

2) Acts done or omissions made in the discharge af tfiécial duties.

3) Wrong decisions upon a point of law.
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Note also that statements, acts, or omissionsjudiagial capacity include those
made by

)] Persons and bodies exercising judicial functions.

i) Parties to the suit but only in the course of jiadiproceedings.

A counsel is not liable to his client for negligenim and about the conduct of
his/her client’'s cases save in exceptional circans#s. The reason is that the
counsel is a minister in the temple of Justice.

3.10 Immunity from Criticism

A Judicial officer may be criticised for his conduewhile he/she occupies a
judicial office. There is no immunity from critieis of judicial conduct. However,
such criticism must be;

)] made in good faith and

1)) not input improper motives.

In essence, criticism is required to be genuing,malicious or intended to be
statements or behaviours that tantamount to:

1) disobedience of court’s order..

2) a form of insult on the judge in the course ofltria

3) a publication of matters scandalising the court.

When a judge acts beyond proper judicial boundaAsie may lose or forfeit
his/her immunity. But where lies this boundary?

The law lays down no such boundary. It is probdabé&refore that no action may
lie against a judge acting in his judicial capacity

However, a judge or magistrate may be criminalylie if he/she accepts bribe or
where he/she improperly refuses to grant the Wiitatheas corpus in the vacation.
Such behaviours are obviously beyond ones judiciahdary.

When an action is brought against a judge, the anas the plaintiff (claimant) to

prove, on preponderance of probability that thegéuthas acted beyond his

jurisdiction.

There is some authority also that;

) The reverse is the case if the defendant is nodgg (e.g. if he/she is a
Magistrate).

i) A magistrate may be liable if he/she is guilty oflibe even when acting
within his jurisdiction.
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Judicial Officers are individuals. They enjoy powevhich the law has conferred
on private citizens. Thus a judge may himself is individual capacity, arrest or
direct the arrest, with or without warrant, of apgrson(s) committing any
offence(s) in his presence. He may commit the ofiée(s) for trial before another
judge or even try the offender(s) by him/herself.

3.11 Other Considerations

The Magistrates, judges of the Area Courts andrgtidicial officers are public
officers. The statute or instruments under whicke tbarticular courts are
established also prescribe the conditions of appmnt and of removal from
office of the judicial officers. Judges and magit#t on appointment, must take
the Oath of Allegiance as well as the Judicial Obsh which each of them
promises to “be faithful and bear true allegianoethie Federal Republic of
Nigeria... discharge his duties and perform his fioms honestly, to the best of
his ability and faithfully in accordance with theotitution of the Federal
Republic of Nigeria and the Law; (to) abide by tbede of Conduct contained in
the Fifth schedule of the Constitution of the Fetl®&epublic of Nigeria, not allow
personal interest to influence his official condacbfficial decision, and preserve,
protect and defend the Constitution of the Fedeegdublic of Nigeria”

A Nigerian judge is expected to exhibit certain ldigs e.g. Integrity of character,
patience, wisdom, courage. He is unimpeachablenaunst do right to all manner
of people after the law and usages of the realthowut fear, favour, affection or
ill-will, i.e without partiality and prejudice.

As Lord Mackay(19..), L C, puts it: the qualities of a judge are
“good sound judgement based upon knowledge of tw, la
willingness to study all sides of an argument vatitceptable degree
of openness, an ability to reach a firm conclusamd to articulate
clearly, the reasons for the conclusion”.

4.0 CONCLUSION

The majority of criminal matters are dealt withtine magistrates courts. The laws
which call the magistrates court into existence glescribe their powers and the
scope of their jurisdiction and these vary frontesttn state. the Nigeria police
undertakes the presentation of criminal mattersierstate in magistrate Courts.
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5.0 SUMMARY

Justice is the pillar on which the society restd aow the courts and the law
enforcement agents dispense it is fundamental. administration of criminal
justice is by both superior and inferior courtsheTudicial officers of the superior
court can be found in the constitution, which gisescribes, their qualification,
tenure and removal from office. Inferior courte atate’s creation, and the law
setting them up also prescribes their powers. Thagistrate is the most
predominant court in the criminal justice process.

6.0 TUTOR-MARKED ASSIGNMENT

1. Differentiate between the judicial officials in tiseperior courts and those
in the other courts

2. What are the roles of the judiciary
3. Write any essay on “the magistrate Court”

7.0 REFERENCES/FURTHER READING
Kasumu A. (1997). The Supreme Court of Nigeria,n€enann, Ibadan

Slapper, G (2004): The English legal system, Caisénd
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1.0 Introduction

Administration of (criminal) justice is notconfinew the regular courts alone.
There are specialised courts, which also exeraisisdjiction over crimes and
offenders. You shall learn a few of these in tm4.

2.0 Objectives

When you have read this unit, you should be able to

. Enumerate a number of special courts with crimjmasdiction
. Define such terms as “coroner”, ‘inquest’, convesier
. Explain the powers of and procedures in a courtiadar

3.0 Main Content

In this unit, you shall learn above the Coronerd dns inquest. This is
introductory only. The rest is for the Law Scholggal practitioners and the
Police. You will also learn about the court martihich answers the description
of a court. The Orderly Roomprocesses in the diffelaw enforcement Agencies
do not have any have no criminal jurisdiction.

3.1 Coroners Court And Inquest

The Establishment of a Coroners Courts, its carigiit, jurisdiction and powers,
among other things, are governed by the Coronets Ac
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a) Coroner defined

A coroner may be defined as a public official whdsgy is to:

1. investigate the causes and circumstances ofl@atyh that occurs suddenly,
suspiciously or violently, and

2. hold inquests

A coroner means any person empowered to hold ingueler the Coroners act.
Who may be coroner?
Persons who may serve as coroners are:

1. Magistrates
2. Other fit Persons so appointed

In some jurisdiction, a Coroner must be a barriselicitor or a general medical
practitioner of at least five years standing inrtipeofession.

b) Inquest

An inquest is an inquiry by a Coroner, into the mamof death of a person, who
has died under suspicious circumstances.

3.1.2 Early History

The office of the Coroner was first establishedEimgland in 1194. It was the
“keeper of the Pleas of the Crown”. Its duties wadeninistrative or inquisitorial
in nature and consisted of holding inquests up@u dmdies, among other things.

a) When an Inquest may be held

An Inquest shall hold, when a coroner is informieal tthe dead body of a person

is lying within his jurisdiction and there is a semable cause to suspect that such

a person has died:

a. a violent death

b an unnatural death

C. a sudden death of which the cause is unknown

d. in prison, Police custody or confinement in a limasylum

e in such a place or under such circumstances asdoire an inquest in
pursuance of an Act (e.g. Death in the HospitalntdieHospital, Police
Custody).

It is immaterial that the cause of death aroseiwitih outside his/her jurisdiction.
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b) Mandatory Inquests:

The Coroner must conduct an inquest in the follgnaimcumstances

i. death from any cause of any prisoner or any pearspolice custody

ii. death as a result of the execution of death seaténsuch a case, inquest
must hold within four hours)

C) Discretional Inquest

The Coroner, at his discretion, dispense with @judst if:

I from the report of a medical practitioner, it apjgethat death was due to
natural causes

. the body shows no appearance of death being a#hleuto or having been
accelerated by violence culpable or negligent condtithe deceased, or

iii. any other person.

3.1.3 Suspension of Inquest

Inquest shall not commence where a criminal praogetas been instituted or
about to be instituted against a person in regpfetie deceased’s death.

Where the Inquest had commenced before the crinpradeeding is instituted,
the inquest shall be adjourned. This is to enshat the criminal charge is not
compromised by evidence heard in the coroners cohd Inquest may resume if
desirable when the criminal proceeding has beenleded.

Inquest will not be adjourned by reason of theitagbn of criminal proceedings
except murder, manslaughter or infanticide.

Where the coroner is of the opinion that sufficigmbunds are disclosed for
making a charge against any person in connectitimtwve death, he may stop the
inquest, and proceed to issue a summons or waaasgcure the attachment of
such a person before a Magistrates’ Court.

3.2 Purpose

The purpose of a Coroners Inquest is to enquicetireg death of a person

a) Powers

The Coroner is empowered to:

89



I adjourn an inquest when he is informed that somsopehas been charged
with murder, manslaughter or infanticide of the etesed
. if of the opinion that a post-mortem examinationynpaove an ‘inquest to
be unnecessary’ direct a legally qualified MediPa&ctitioner to make a
post mortem examination.
iii. at anytime ‘after he has decided to hold an inquestequest any legally
qualified Pathologist to make:
a. a post-mortem examination and/or
b. a special examination of parts or contents of tbdybor other
substances or things or request any other suitpidlified person to
do the same.
V. To summon medical or other witnesses
V. To order the exhumation of the body of the persdm vihas died in
circumstances requiring the holding of an inquest laas been buried.

It is an offence to inter (bury) or cremate a badyhout lawful authority or
excuse where:

- the coroner has prohibited the burying or cremation

- a person died in Police custody or in any prison

- a person died in circumstances where inquest nauselal.

b) Jurisdiction

What determines whether a Coroner has a jurisdgidbohold an Inquest or not is
the place where the body is lying, NOT the placemhdeath was caused, except
where the place of death is material.

A place of death is material where the body is taolble e.g. because it has
been destroyed by fire etc.

C) Duty to Report

Where death has occurred in such circumstancesathatquest is necessary or

desirable, a report must be made to the neareshlNative Authority or the

Police by:

1. Any person who finds such a body

2. Any person becoming aware that death has occumedircumstances
demanding an Inquest.

3.3 Rules of Evidence

The Coroner is not bound by rules of evidence.\Bireceive evidence on oath as
to the identity of the deceased, time, place andnmaof death.
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Any person, who, in the opinion of the Coroner igraperly interested person, is
entitled to examine any witness in person or byhkiscounsel.

No witness at an inquest is obliged to answer argstions tending to incriminate
him/herself. Where it appears that a witness has lasked such questions, the
coroner shall inform the witness that he/she méyseeto answer.

a) Venue

An inquest holds on any day in public, except where interest of national
security demands that it should holdceimera.

b) Procedure

There are different forms designed for use in Cersinquest. For example Form
A is used for an order of Exhumation: Form B is tbeReport to Coroner. There
are other forms for specific purpose. We shall éedlvis as the Nigerian Law
School and during practice. It suffices to knowtteach things exist to assist
parties.

Proceedings and evidence are directed toward edtadg or identifying the
following:

- who the deceased was

- how, when and where he/she came to his/her death

- persons, if any to be charged with murder, mansigurgr infanticide

- necessary particulars for the registration.

The findings of the coroner are commonly any offtil®wing:

1. There are no suspicious circumstances surrountiegléath nor are there
any marks of violence on the body

2. In his/her opinion, an inquest ought to/need nadbdle

3. the body has been viewed and buried at ....(placeemheceased is buried)

having been satisfied that the body viewed washibdy of ....(name of

deceased)

the body has been sent to ... (specify as appropriate

the following persons have been arrested (or aceitato be arrested) in

connection with the death on the charges (seth®ubédmes of suspects)

S

In essence, the coroner may:

a) Direct interment where he finds that death is Imatural cause.
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b) Where in his summon, the cause of death is muntamslaughter or
infanticide, the coroner may issue a summons oramaiof arrest to secure
the attendance of such a suspect before a MagistGurt.

C) If in the course of inquest, the coroner is of t@nion that sufficient
grounds have been disclosed for instituting crilpraceedings, he must
stop (for the time being) the inquest until thaltof the accused has been
concluded.

d) If the accused is discharged, or the charge isidssad or the accused is at
large, the coroner would resume or conclude itaést)

Where a body has been wrongfully buried withoustfinolding an inquest, the
Coroner may make an order for exhumation and cdrithecnecessary inquest, if
the circumstances of death require the holdinghahguest.

The coroner’s finding is not a conviction but oaly indictment.
3.4  The Courts Matrtial

The Courts Martial are special Courts. They aretanyl courts set up to try
violations of military law by persons who are subjéo the jurisdiction of that
Court; e.g. The Nigerian Army, The Nigerian Navyarhe Nigerian Air Force.

3.4.1 Constitution

(@) Court Martial may be composed of
I. a President who holds the rank not bedoMiajor
. Two other officers.
This type of a Court Martial has power to senteaneoffender to imprisonment
not exceeding two years.
(b) A Court Martial may also be constituted by:

(1) A president, who must be of the rank of a m&oabove.
(i)  Four other officers

This Court Martial has powers to try officers oethank of a Warrant Officer.
There is no limit to its sentencing power.

3.4.2 The Convener

I. A Commander of the Nigeria Army or equivalent
. A General Officer or his Equivalent
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ii. A Brigadier or Colonel or other officer acting ag ¢r (ii) above, -
presumably an Adjutant-General, Quarter-Master oaredor General,
Armed Forces Hospitals.

The statute does not forbid the convener from agpw himself as a member or
even a presiding officer.

A person accused before a Court Martial may objecthe competence of a
member or members of the Court Martial.

The Sentence by the Court Martial is subject toficmation of the convening
officer, his successor or superior. The convenifficer, may confirm, vary or
remit the matter back to the court with an ordemrévision.

The sentence is also subject to review by the #lig:

a. the forces council
b. officer whom the forces council may so desigmeta supervisor
C. officer in command to the convening officer.

The Power to review a sentence is ousted whenarsad appeals to the Court of
Appeal.

3.4.3 Appeals

Appeals from decisions of the Courts Martial gdte Court of Appeal. Appeals
on Sentence of death are a right. Others are egtve of Court.

3.4.4 Other Matters

Majority of military offences are dealt with summgrand informally by
appropriate authority. However more serious onesdaalt with at Court Martial.
Examples of such serious offences are:

- Cowardly behaviour before an enemy,

- Mutiny

- Desertion

- Looting

- Theft of Service or public property

- Treason.

When a person who is subject to military law, hasrbtried by a Court Martial or
dealt with by his Commanding Officer for an offeneecivil court is debarred
from trying him/her subsequently for the same, uirssantially the same offence
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as that offence. If for example a soldier has baéealt with for theft by a Court
Martial, he/she cannot be subsequently chargedtivthsame theft before a civil
court.

4.0 Conclusion
There are regular courts in Nigeria. These are afgecial courts which are

established for particular purposes. Exercisestaeoroners court and the court
martial. Their powers and functions are contaithalaw which set them up.

5.0 Summary

A Coroner’s inquest is necessary where a persos diesudden, violent or
unnatural death, or in the police custody; prisasylum or in circumstances
where inquest is desirable. Coroners are not boyndles of evidence.

Some religions frown at the institution of coronerguest. This arises from the
belief that a post mortem enquiries or examinatemeunt to a disturbance of the
deceased’s soul. However, the powers, functiariesrand regulations governing
the coroners inquest are contained in the Corofiets The court martial exists

for military offences among members of the Armerctés, namely, the Nigerian
Army, Navy and Air force.

6.0 Tutor Marked Assignment
1) Write an essay on any one of the following
a) Coroner’s inquest

b) Court martial

2) Describe the Javenile justice Administration in &tig showing how it
differs from the adult criminal justice adminisicat.

7.0 References/Further Reading
Kasamu A. (1977). The Supreme Court of Nigeriandeann, Ibadan

Slapper G. (2004). The English Legal System, Caigbnd
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UNIT 3 LEGAL OFFICERS OTHER THAN JUDGES AND
MAGISTRATES

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Contents
3.1 Attorney — General
3.2 Solicitor — General
3.3 Director of Public Prosecution
3.4 Registrar
3.5 Legal Practitioners
3.6 The Nigeria Police
3.7 The Prisons

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 Introduction

In this unit you shall learn about the personnekofrts, who are not judicial
officers, Without them, the courts may not function

2.0 Objectives

When you have read this unit, you should be able to

. Distinguish judicial from non-judicial personnelthie court
. Understand the role of the Attorney General
. Understand the role of the legal practitioner,fgbice and the prisons.

3.0 Main Contents
3.1 Legal Officers Other Than Judges and Magistrate

a) Attorney- General

Teslim Eliasnformed us that the exact date of the origin ef ¢iffice of Attorney-
General is obscure. The office of Attorney-Genewals introduced to modern
Nigeria by the British Colonial Administration. Thehronology of Attorneys-
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General of the Federation, has shown that one RoMl& probably first served as
Attorney-General from March 1918 to August 1918tHis remote beginning, the
Attorney-General maintained the interest of thewerobefore the courts. He
subsequently emerged as the states chief lega¢semiative in the court and
appeared on behalf of the State in both civil amaioal matters.

In contemporary Nigeria, it would appear that mosthe traditional functions
performed by the British Lord Chancellor and thdse the British Attorney-
General are performed in Nigeria by the Attorneyr&al, who also is the
Minister of Justice and the chief law officer oéthovernment.

3.1.1 Constitutional Position

The Constitution of the Federal Republic of Nig&r@99 provides that;

The President may, in his discretion, assign to Miyster of the Government of
the Federation, responsibility for any business toé Government of the
Federation, including the administration of any al®ément of government. See
CFRN, 1999, Section 148 (1)

Similarly the Governor of a State, may in his ditiom, assign any Commissioner
of the Government of the State, responsibilitydoy business of the Government
of that State, including the administration by algpartment of governmerfiee
CFRN, 1999 Section 193 (1).

The Attorney General is, accordingly, assigned riacfice, the Portfolio of the
Minister or Commissioner responsible for the Mirnystof Justice for the
Federation or Commissioner for the Ministry of luesof a State.

The Attorney-General of the Federation is also;

)] A member of the Federal Judicial Service Commissi(®ee Third
Schedule, part I, Para 12 (c)) .

i) The Public Officer for the purposes of the Code Gdnduct (Fifth
Schedule, part 1l (6), CFRN, 1999).

i) A member of the Council of Staf@hird Schedule, Part 1 B (h). Also see
sections 150 and 195, CFRN, 1999.

To qualify for appointment as an Attorney-Generahe must be a legal
practitioner. One must also be so qualified foeaqa of not less than 10 years.

The Attorney-General is a political appointee. Egolrernment appoints its own
Attorney-General. He is the chief law officer oetRederation or of the state. He
represents the Federation or the state (as thentagde) in proceedings in which
it is specifically mentioned. He is the legal a@vito the government.
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Note CFRN, 1999 Section 17hich provides that:-

1 The Attorney-General of the Federal (and alsahef state) shall have
power:-

(@). To institute and undertake criminal proceediagainst any person before
any court of law in Nigeria, other than a Court-Kr in respect of any
offence created by or under any Act of the Natigkedembly.

(b) To take over and continue any such criminalcpedings that may have
been instituted by other authority or person, and

(c) To discontinue, at any stage before judgmente$ivered, any such
criminal proceedings instituted or undertaken by br any other authority
or person.

2 The power conferred upon the Attorney-Generalthed Federation to
institute, take over or discontinue a criminal @eding may be exercised
by him in person or through officers of his depatim

3 In exercising his powers, the Attorney-Generallshave regard to: the
public interest, the interest of justice and thechto prevent abuse of legal
process.

In practice, the Attorney-General may at any stagfere judgment, enterrelle
presecuieither by stating in court or informing the coumtwriting that the state
intends that the proceedings shall not continueerdipon the accused shall at
once be discharged in respect of the criminal aharginformation for which the
nolle presecuiis entered. It may be exercised through the Dare&ublic
Prosecutor (DPP) or the Police.

The exercise of the power nblle prosecuis not questionable.

The Attorney-General also enjoys the sole right gapsecute in certain
circumstances. He appears for the state in impiodases at will. The decision
whether to prosecute or not or the number of pe(sdrnto prosecute among
confederates in any particular case is a quascigidiunction. He does not take
orders from the government; and the court can nesestpon it. In some
jurisdictions, exercise of power ofolle prosequimay be subject to judicial
review. In Nigeria, it is not.

Nolle presecuis to be used sparingly. The objective of the eseris:

1. To protect public interest
2. To protect the interest of justice
3. To prevent abuse of legal process.

97



The Constitution did not define the termpublic interest, “interest of justicéor
“abuse of Legal Proces®sr the point at which need for exercise is deerned
arise.

The guiding principles or criteria are not laid bytstatute.
Perhaps the following cases may enrich your unaedsng:
R v DPP Ex. P. C (1994)

R v DPP Ex. P. Jones (2000)

R v DPP Ex. P. Manning (2000)

Self Assessment Exercise 1

1) Dikko, a professor of law, has recently been appdirAttorney-General.
He has never practiced since he graduated in latngaHarvard University
in 1988. Comment.

2) Discuss the role of the Attorney-General in thehtligf the doctrine of
Separation of Power.

3.2 Solicitor General

The Solicitor General is a public officer. He isbetdinate to the Attorney-
General. However, their duties are similar.

3.3 Director of Public Prosecution (DPP)

He oversees the prosecution of criminal cases tialbef the Federation or the
State. He is responsible to the Attorney-Generhlises government departments,
the Police, etc on important or difficult casedefton application, as a matter of
law or practice or on his initiative.

Activity

State as many instances as you can when the ldgaleaof the DPP must be
obtained in a criminal charge as a matter of law.

3.4 Registrar

The Registrar may be a lawyer or a layman, resptangor the administrative

work of courts. Invariably, the Chief Registraraidgawyer. In some cases, he may
hear and determine interlocutory applications.
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Lay Registrars serve in the court halls. They heedommunication link between
the judge and the parties or their counsels exedpEn counsels address the
courts.

Activity
You are advised to visit any court in session amdl will find it richly rewarding.
Note the parties and how they relate to one another

3.4.1 Sheriff

The Sheriff is responsible for the execution ofgemhents of Courts. The Chief
Registrar often is the Sheriff.

3.4.2 Balliffs

Bailiffs are couriers. They serve court processebare responsible to the Sheriff
through the deputy sheriff.

3.5 Legal Practitioners

Legal Practitioners are either Solicitors, or Stis cum Advocates. Solicitorship
and Advocacy are different, but they are combimeNigerian in contrast with the
United Kingdom where they are separate.

Qualifications:

A Legal Practitioner must obtain the following:-

)] A law degree in an approved institution or its eqlent.

i) Attendance at the Nigeria Law School and a qualgyBar Certificate.

lii)  Good character.

Iv)  Citizenship qualification.

He must also be formally called to the Bar, upomamling a Certificate of Call.
Otherwise he is a solicitor.

A legal practitioner has a right of audience in ayrt sitting in Nigeria. But
there are exceptions namely:

(@) Except where the law expressly excludes him
(b)  Where he defaults in paying practice fess,
(c.)  Where the nature of his employment constitatelisability.

The court is a Temple of Justice and the Benchnoerd Bar (Magistrates and
Judges) as well as the Outer Bar (legal practit&)nae Ministers in that Temple
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of Justice. The object that is common to bothhésdttainment of justice and what
is rightaccording to law

Legal Practitioners represent parties and assesh tto prosecute or defend their
cases. Every person has a right to a Counsel ©fchoice provided such a
Counsel is available and is not under a disabilithis right to counsel is at the
root to fair hearing and its necessary foundatfodenial of the right to a counsel
on absence of legal representation leads the tmartconclusion that the accused
has been denied a right to fair hearing and thisbeafatal to the judgment of the
Court.

The relationship between the legal practitioner aisdclient is fiduciary in nature
and calls for utmost honesty, fairness and diligenthe relationship enjoys
certain statutory recognition, privileges and immigs including professional
secrecy.

Legal Practitioners have a duty to the court. Heegal Practitioners should be
men of integrity who can be trusted not only by ¢bert but also by the public for
whom they act.

Certain controlling organs exist to sustain thegnity of the Legal Practitioners
and Standards of Legal Profession. These include:

» The Council of Legal Education,

» Nigeria Bar Association,

» General Council of the Bar,

» Body of Benchers,

e Legal Practitioners Privileges Committee,

» Legal Practitioners Remuneration Committee and

e The Legal Practitioner Disciplinary Committee.

Activity
Find out the powers, duties and limitations of eadhthe controlling organs

mentioned above.

3.6 THE POLICE

There is a Police Force for Nigeria. It is knowntlas Nigeria Police Force. The
Constitution provides that no other police forceyma law, be established for the
federation or any state of the federation. Theedutif the police are specified in
section 4 of the Police Act. These are:
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- Prevention of crimes

- Maintenance of law and order,

- Detection and investigation of crimes,

- Prosecution in court,

- Arrests, execution of Warrants of Arrests and dezsc
- Detention or release on bail of suspects,

- Summons or service of summonses,

- Protection and preservation of persons and property

Some members of the Police Force serve in quagiiglidapacities when they are
appointed members of Tribunals, or special Courttldla They have been known
to serve in supreme Military Councils, or as Milf Governors and

Administrators of a number of states. They seweialerlies, and render such
foreign services as the President may direct.

The Police escort detainees between the Prison€and - a duty that the Prisons
Authority had, until recently transferred informalio the Police and police by
acquiescence had assumed. Now however, the phismesproperly assumed that
role. The Police prosecute most criminal casesrbefee Magistrate Courts, which
deal with 80.0 per cent of criminal cases. Somethefir members, who are
qualified legal practitioners, may prosecute criahicases in all courts in Nigeria.

Self Assessment Exercise 2
A national police service is constitutionally oljecable and politically
dangerous. Discuss by reference to cases, evanhifiustrations.

Legal Responsibility and Status of Police Officers
The Police constable is an officer of the peace hlg statutory powers, duties,
and privileges as any other police officer, irratpe of rank or status.

As Lord DenningMR, explained “I hold it to be duty for the Comminer of
Police to enforce the law of the land........ but ih thkese things he is not the
servant of anyone, save of the law itself. No Menof the Crown (Federation or
State) can tell him that he must or must not kdegeovation on this place or that,
or that he must or must not prosecute this marhatr one nor can any police
authority tell him so. Responsibility for law entement lies on him; he is
answerable to the law and the law alone.”

Police Liability for Wrongful Act

Both the offending police officer and the InspedB®neral of Police are liable for
torts committed by the police officer in performanar purported performance of
his functions. An offending police officer is respible for the crimes he
commits.
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Complaints against the Police

The nature of police duties involves some elemehtseasonable force” but force
must not be deliberate or excessive. Where theytlaeeresponsible police officer
may be prosecuted.

Violence against the Police

Resistance to Police arrests and other actiondbéad uncommon. They became
noticeable during the Military Regimes. In recantds violence against the police
officers in the course of their duties has incrdas&ometimes, their attacks are
fatal and unprovoked. Perhaps, the statutory offaricassaulting or obstructing a
police officer needs to be revisited, broadened gn&n more teeth. More
investment in the Security of Police Officers mayrtecessary.

Violence against the police may be component otiwining respect for the way
the police operates, implying that the rate of apenal changes and strategies lad
behind social change. Quotifgunn, Okonkwcenumerated other complaints
against the police, namely;

C) Exaggeration by the police of evidence in court.

d) Fatuousness in dealing with police demonstration.

e) Ineptitude in handling the public on occasion dblptiprocession
f) Incivility to members of the public and

s)] Unnecessary delay in attending to complaints.

These complaints may tend to widen the gap betwermpolice and the public,
they may also be reactions to the treatment the&ynselves encounter, the
perception of the Police Organization or otheresigme.

There are other Agencies that exercise jurisdicbioer crimes and administration
of Criminal Justice. Examples are:

The states security services
National Drug Law Enforcement Agencies,
Economic and other Financial Crimes Commission.

Self Assessment Exercise 3

How do you react to the observations above withfjoation?
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3.7 PRISONS

It is hardly recognized that the Prisons form pdrthe Nigeria Criminal Justice
System. The Prison is a Federal agency responfblthe convicted offenders
during the period they are incarcerated. It alslbd)atemporarily, suspects who
are undergoing prosecution, in Court.

The United Nations Congress on Crime Prevention Brdtment of Offenders

has laid down a Standard Minimum Rules for Prisartsch Nigeria has adopted.

Thus the treatment of persons sentenced to imprieah or a similar measure

shall have as far as the length of the sentenauifsethe purpose of;

)] Establishing in them, the will to lead law abidiagd self supporting lives
after their release and to fit them to do so.

i) Encouraging their self-respect and developing themse of responsibility.

In essence the objective of the prison regime iseform and rehabilitate the
offender. Hence the aphorism that the “offendeessant to prisons as punishment
but NOT for punishment”.

Self Assessment Exercise 4

Critically think about the aphorism “offenders aent to prison as punishment but
NOT for punishment”. Examine its validity or inwdity in the light of your
experience with Prisons and Treatment of OffenaeMigeria.

Still on Treatment of Offenders, Legal writers araninologists have impressed

on the Courts, the Police and the Prisons, the teerdbibe a new orientation for:

)] The recognition of the rights of suspects at thkcpaostation, of accused
persons in court and convicts in prisons.

i) Constant heart searching

i) Desire and eagerness to rehabilitate offendersniarkd of industry,

iv)  Tireless effort towards discovery of curative aedanerative processes in
regard to treatment of crimes and criminals.

The product of such orientation would ultimatelyvee as the symbol of the
nation’s civilization. The public generally and tlBar and media in particular
must be alert to encourage prison objectives anddist any voices of indolence
or cynicism that might belittle any efforts or haanpheir further development and
actualisation. No one can afford to be indiffereBien you as students of
Criminology and Security Studies cannot afford t6ou too have a stake in the
matter.

103



4.0 CONCLUSION

The Attorney-General is the Chief Law Officer of v@onment. As a minister of
the Federation or Commissioner in the State, he meagssigned responsibility for
any business of government (Federal or State asabe may be). He heads the
Ministry of Justice, prosecutes important cases apukars for the Federation or
State as appropriate. Legal Practitioners repretait clients. Sometimes they
appear for the Attorney-General. The Police prosecthe majority of criminal
cases while the prison strives to reform and rdiate the offender.

5.0 SUMMARY

The Attorney-General, the Legal Practitioners, Rladice and the Prisons are part
of the personnel of the Nigeria Criminal Justicest8yn. They play important
statutory and complementary roles in the admirtisineof Criminal Justice.

6.0 TUTOR MARKED ASSIGNMENT

1. Write a critique of Nolle Prosecui
2. Rehabilitation of the offender is a Public camc®iscuss

7.0 REFERENCES/FURTHER READINGS

Elias, T. (1972) The Nigerian Magistrate and Thé&6@der, Ethiope, Benin City.
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MODULE 5 JUNENILE JUSTICE ADMINISTRATION

Unit 1 Administration of Criminal Justice Overview
Unit 2 Juvenile Justice Administration

Unit 3 Administration of Juvenile Justice and Stz
Unit 4 Penal Theories and Dispositional Methods

UNIT 1 ADMINISTRATION OF CRIMINAL JUSTICE
OVERVIEW

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Contents
3.1 Commencement of the criminal process
3.2 Charge Room
3.3 Criminal Breach
3.4 Arraignment and Trial Process
3.5 Mode of Trial
3.6 Appearance in Court

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/ Further Reading

1.0 Introduction

In this unit, you shall learn how the crimes anfénflers known to the police are
processed through the criminal justice machinerythgylaw enforcement agents
and the courts.

2.0 Objectives

When you have read this unit, you should be able to

. Discuss certain technical terms like charge, JuBg&es, bail, criminal
proceedings, etc

. Describe the stages of a criminal process in thaesgce

. Enumerate Dispositional methods
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3.0 MAIN CONTENTS
ADMINISTRATION OF CRIMINAL JUSTICE: overview:

The constitution provides that all authorities gefsons exercising legislative,
executive and judicial powers should conform to anmberve and apply the
provisions of the chapter 11 of the CFRN, 1999alko stipulated that the
independence, impartiality and integrity of couofslaw and easy accessibility
shall be secured and maintain€lections 13 and 17).

3.1 Commencement Of A Criminal Process

A police officer may, with or without warrant, asteany person who commits an
offence in his presence or whom he suspects, ugasonable grounds, of having
committed an offence. In certain circumstancestiafe person may also arrest
another without warrant and as soon as practicdided him/her over to the
police.

Similarly, a judge or magistrate may arrest or ottie arrest of any person who
commits an offence in his presence and within kisjarisdiction. A person may
also go the police and lodge a complaint at a Gh&gom that a crime has been
committed by a suspected person (known or unknowhich may form the basis
of further Police action.

What is arrest and why do the Police or Court Arres$?

Arrest is the taking and restraining of a persamiftis or her liberty in order that
he or she shall be forthcoming to answer to angetleor suspected crime or
offence.

The Police may arrest for the following reasons:

1. To prevent the person arrested from continuing Wwisither offence or from
committing further offences

2. To protect the offender against likely harm or dang

3. To punish the offender.

The procedure for arrest is prescribed by law, (@GR4 CPC).
3.2 Charge Room

At the Charge Room, the officer in charge (ChargmrmR Officer) hears the
complaints, records it, and attaches a label tainsmation of facts in the light of
his knowledge of law. If the label is other thancame, he dismisses the
complaint. The charge room officer may dismiss eomplaint on the ground that
it is false, trivial, vexatious, frivolous or civilOtherwise, he admits the case,
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records it and refers both the complaint and thmptainant and the suspects, if
any, to the Crime Branch for investigation accogtiinAs a matter of practice, the
Charge Room Officer must record the name and asldriethe complainant, time,

date, place and nature of every complaint he/steiwes in the course of his/her
duty, as well as his actions, and decisions on.each

3.3 Criminal Branch

The crime officer receives the complaint referredhim for investigation. An
investigating Police Office (IPO) or a team of istigation Police Officers (IPO)
is assigned to it.

Judges Rules

Certain Judges rules were laid down in 1912 to guite Police and other
members of the Executive who may be engaged inimalmnvestigation. The
rules were designed to forestall the use of thaddhmethod or extra legal means
of obtaining statements or extracting evidence fsuspects. The rules have no
force of law, but the Police invariably follow thelpecause the court would seize
on non-observance and reject evidence obtaineddeutse rules; and hence lose
the case. The rules were revised in 1964 for Britait the revised rules do not
appear applicable. More will be said in the laviEefdence.

Under the Judges rules, however, a police officerendeavoring to discover
whether or by whom an offence has been commite@ntitled to question any
person(s) whether suspected or not from whom hkshihat useful information
may be obtained. The IPO may obtain voluntary staté from the complainant
and from witnesses if any. He visits the scenehayatevidence, and tests each
evidence at his disposal. He identifies the aut)as{ crime and formally effects
arrests.

The IPO must make up his mind to arrest for annuie he must inform the
suspect of the crime for which he (IPO or othe@n®sting him. Thereafter, when
the Police officer formally cautions the suspeaeit #nything he/she says would be
taken down in writing. The phrase “and may be usedvidence AGAINST
him/her” is not to be used. A voluntarily statemerdy be given in evidence: it is
NOT given in evidence AGAINST anybody. You wouldsebve that the Police is
required to ‘caution’ the suspects first when harigested, and second when he
invites or the suspect decides to make a staterardtthen at every other time a
statement is taken from him. The device of caui®no assure voluntaries of
statement be it oral or written. It constantly reds the suspect of his/her right to
remain silent, or say ‘confirm’/deny what he chaoda exercise of his/her
freewill.
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It is important that the suspects should coopendtie the IPO in the process of
investigation and lead the IPO to his/her witnes$esy.

Bail

Arrest is the beginning of imprisonment. The filmbught of a person under arrest
is how to secure his/her release. The suspectbmagleased on bail if the crime
is bailable or within police powers to grant b&itherwise, he may be remanded
pending arraignment “as soon as practicable”. Whiegearrest is by warrant, it is
usual to find the bail terms endorsed on it. Othsevine is taken before the issuing
Magistrate of Judge, Complaints against juvenildindeents or women are
generally assigned to female investigating Poliffec€rs (W/IPO).

On completion of investigation, the IPO (or W/IPQhe IPO is a female) puts up
a comprehensive report and recommendation to his#uperior’ Officer who
decides. He may refuse the case because, in hsoppithere are no credible
witnesses; or because it is false, frivolous, vexat trivial, civil or contrary to
public policy to prosecute. Certain cases are teebmred to the Attorney-General
(either as matter of law or as a matter of pragticelegal advice, or prosecution.
Where the case diary is not so referred, the Palfieer may prefer a criminal
charge. This method of bringing a person to caumost frequently.

A Charge means the statement of offence or stateaieffences with which an
accused is charged in a summary trial before at.cour

Self assessment Exercise 1

a. Mention 5 cases which the Police must refehéoAttorney-General
b. Mention 5 cases which the Police may or mayra&dr to the Attorney-
General.

3.4 Arraignment and Trial Process

Arraignment is the initial step in a criminal proséon whereby the accused
person is brought before the court to hear thegehar charges and to enter a plea.

A criminal proceeding may be initiated in any of filollowing ways.

1) Bringing a person arrested without a warranbteef court upon a Charge
by a police officer.

2) Laying a complaint before a Magistrate or Highu@.

3) Filing information before a High Court with tikensent of the Judge.

4) First Information Report before a court.
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What is a Criminal Proceeding?
A Criminal proceeding is the proceeding which a €alassifies as criminal.

In the absence of express categorization, the Caunrtdeciding whether a
proceeding is criminal, may consider:-

. The true nature of the proceedings, taking intamant the severity of the
penalty which may be imposed, looking especially wahether
imprisonment is a possible pena{§mith and Hogan) 2005 (9)

. Whether the rule applies only to a specific groupodhe public generally.

. Whether the imposition of any penalty is dependgmbn a finding of
culpability

. Whether in law, the particular conduct has beemddfas criminal.

For more details, read the following: The Crimiabcedure Act (CPA) Sections
77, 78, 340 and Criminal Procedure Code (CPC) &edi43. The choice between
a “Charge or “Information” depends on the naturd aariousness of crime and
what the law stipulates.

Information is formal criminal charge after an a®ed has been committed for
trial or on complaint or otherwise filed in a Higlourt.

The charge or the information sets out the padisubf the accused, the act or
omission which forms the subject matter of chatipee, place, date of the act or
omission and the law contravened or the law spegfpunishment. The original
copy of the charge sheet or information is retaingdhe Court. A copy is usually
served on the accused.

3.5 Mode Of Trial

A trial may take any of the following forms or magle

1. Summary Trial for a summary offence
2. A summary Trial for an indictable offence
3. Trial following a Preliminary Inquiry.

Statutes permit some indictable offences to bel tsiemmarily. The choice must
be based on good reasoning. Example the motivatiotihe prosecutor in this
regard may range from convenience, expedition, deglre to obtain a plea of
guilt.

Note Lord Parker’'s caveat: “there is above all, theper administration of
criminal justice to be considered, question sucthagprotection of the society and
the stamping out of the sort of criminal enterpriééd is possible. In serious cases
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therefore, it may not be acting in the best intisred the society by inviting
summary trial”.
SeeCoe (1969, AlsoBroad (1979

3.6 Appearance in Court

At the court, the Registrar calls on the accusezigbles to the dock; the registrar
confirms his name, reads the charge aloud, asksithira/her understands and
whether or not he/she wants to be tried summatityhe Magistrate Court or on

indictment at the High Court. The Court takes Heapf he elects summary trial

and having confirmed that the accused understoed ctimrge(s). The court

provides an interpreter at state expense, as apgi®pThe pleadings open to a
person charged with an offence are:-

(1) Guilty :

If the accused pleads guilty, the prosecutor i/ allliged thereafter to give a
resume of evidence of the elements of the crime. ddurt may confirm the plea
and find him guilty if it satisfies itself that theccused clearly understands the
meaning of the charge in all its details and esssnand also the consequence of
his/her plea. The court may yet find him not gudspite his admission of guilty
in appropriate cases.

(i)  Not Guilty:

Upon a plea of not guilty, by the accused, the ttmegords it, considers his bail or

remand and adjourns for trial. The reason for defesdjournment is to give the

accused reasonable time for his defence.

)] Autrefois acquit
This is pleaded if the accused person had eardien liried and found “not
guilty” for the same offence.

1)) Autretois convict
By this defence, the accused says that he haddgirbaen tried, and
convicted for the same offence

i) Pardon
This is a claim that he had been tried, convicted pardoned by the state
for the same offence.

vi)  Keeping mute to malicdHe may keep mute to malice, that is, not saying
anything and the court enters a plea of “Not GuilThis runs contrary to
the common parlance that “silence means consent”.

3.6.1 Trial

That is the hearing of evidence by a Magistratéunige and the full inquiry into a
case culminating in a verdict. Parties and thein@sses are present in court. The
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case is called, the accused enters the dock wiglevitnesses leave the court and

out of hearing. The prosecutor opens his case. ldg ar may not make a

statement. He calls his first witness, leads him/ime evidence-in-chief. The

accused or his counsel cross examines and the cptosere-examines. The

process is repeated for each witness until the watsess is examined in chief,

cross examined and re-examined. That is the dadee @rosecution. The court

turns to the accused to open his/her case, andswam/her of his/her rights,

namely:

i) The right to elect to keep mute, remain at the daok saying anything.

ii.)  The right to elect to give evidence from where $atithe dock and he will
neither be sworn nor questioned.

lii.)  The right to elect to testify on oath in the witeelsox and be cross-
examined.

It is important that the accused must elect andefestion must be recorded.
Where he testifies in the witness box as a witnkss like any other witness or
witnesses, is led in evidence-in-chief, cross exaohiand re-examined. Should he
introduce new matters, in the course of re-examunatthe prosecutor will be
given opportunity to rebut it. The Magistrate/Judiges power to call any withess
or call on earlier witness. At the conclusion ot thase for the defence, the
counsels on both sides may address the court.

The court serves as both judge and jury. As a jilmg/,court must set out the facts
of the case as it finds it. As a judge, the copplias the law to the facts. There are
general as well as special defences for a crime.Wibh learn more of this in your
Criminal Law Course.

3.6.2 Verdict

The court must give a verdict of either “guilty”dhguilty” “not guilty by reason
of insanity”. Upon a verdict of not guilty, the ased must be discharged and
acquitted. Where the court finds that the proseauthas established all the
elements of the offence(s) charged “beyond readerddubt” the court is would
pronounce a verdict of “Guilty”, where the accugedane or “not guilty by reason
of insanity”.

The verdict may be one of ‘Not Guilty’ if the prasgor fails to prove its case to

the criminal standard of proof or the defence sssfte rebuts evidence adduced
on the balance of probability.

111



Note the following:

. No person shall be held guilty of any criminal oife on account of any act
or omission which did not constitute a criminalesf€e under a written law
at the time when it was committed.

. It is a general principle of law that only the lamd the law alone can
define a crime and prescribe a penalty

An offence must be clearly defined in law. Thenrtaull not construe a criminal
law by analogy.

3.6.3 Sentence

Upon a finding of “Guilty” the court asks the acedgnow a convict) if he/she has
anything to say why a sentence should not be passé&dm/her according to law.
This is what is usually referred to aAlfocutus. The Court receives evidence of
accused’s antecedent. This comprises of evidencanpfthing in the convicts
favour, date of birth, education, employment, damesand family life,
circumstances, general reputation and associatiate, of arrest, whether he/she
has been on bail or remand or if previously comdctthe date of last discharge.
The totality of this information enables the cotwt arrive at an appropriate
sentence.

4.0 Conclusion

The Constitution of the Federal Republic of Nigenas provided that Nigerian
courts shall be independent, impartial and of intg@gnd easy accessibility. The
process of arrest, bail, arraignment and trial @mescribed by law and can be
found in the Criminal Procedure Act, Criminal Prdoee Code and the Evidence
Act or Law.

5.0 Summary

You have learnt additional technical terms, thuschimg your vocabulary. You
are now familiar with such terms as arrest, arnagnt, bail, etc. Judges rules
serve as a guide to criminal investigation. Yaarié of the stages of the criminal
process from the point of contact with the poliaethe police station and from
appearance in court to the final disposition of¢harge.

6.0 Tutor-Marked Assignment

Your friend in the United Kingdom wants informatiabout the criminal process
in a Nigerian court. Write him or her an approg@iegply.
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7.0 References/Further Reading
FGN - The Criminal Procedure Act

- The Criminal Procedure Code
- The Evidence Act
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UNIT 2 JUVENILE JUSTICE ADMINISTRATION
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Introduction

In the administration of criminal justices adultfesfders are treated differently
from delinquent children and young persons. I8 thit, you shall learn how the
law requires that this special group should betdcka

2.0

Objectives

When you have read this unit, you should be able to

3.0

3.1

Identify the special group of children and youngspas

Demonstrate an understanding of the situation wttgldren and young
persons may be arrested and /or detained

Discuss the Juvenile welfare court

Critique the dispositional methods

Compare Adult and Juvenile Justice AdministratioiNigeria.

MAIN CONTENT
Definition of Terms

Child
A child means a person under the age of 14 years.
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b)  Young Person

A young person means a person who has attainealgnef fourteen years and is
under the age of seventeen years.

In Street Trading Offences, a young female is hlgitween the ages of fourteen
and sixteen years.

The children and Young Persons law (Northern Naydraw) 1963 defines a
young person as a person who has attained thefdgeyears but has not attained
the age of 18 years.

C) Juvenile
The term Juvenile is a general term embracing ddCimd a young
person.

3.1.1 Determining the Relevant Ages

A person attains a particular age on the commenceaighe relevant anniversary
of the date of his birth. The Court may presumesitpe of a person brought before
it from the evidence available at that time. Whesgatute demands that the age of
a person must be strictly proved, no presumptiorcdayrt will avail. It must be
strictly proved. Examples of cases requiring acstgroof of the age of the
Juvenile are:

. Age of a victim of sexual offences

. A child whose written statement is tendered in emie.

3.2 Criminal Responsibility

Criminal responsibility means liability to punishmeA person under the age of
seven years is not criminally responsible for actyom omission.

A person under age twelve years is not criminalgponsible for an act or
omission, unless it is proved that at the time oind the act or making the
omission, he had capacity to know that he oughttaalo the act or make the
omission.

A male person under the age of twelve years isupned to be incapable of having
carnal knowledge. The younger the child is, thergjer must be the evidence of
capacity to know that he ought not to do the achake the omission. This can be
proved by strong evidence of mischievous discreticoncealment, design or
ferocity etc.
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A person of the age of twelve years or more is yprei to have sufficient
discretion. He is deemed to have full criminal waspbility.

When an adult is being prosecuted for an offencd previous conviction
becomes an element. Any previous convictions wheishe was under twelve
years of age are to be disregarded.

3.3 Arrest or Custody of Children and Young Person

Where a Juvenile is arrested with or without a waatrr he must be brought
immediately before a Magistrate’s Court.

If the Juvenile cannot be brought before the Maagfiss’ Court, the Police Officer
in immediate charge, for the time being, of theid@ostation to which the Juvenile
Is brought, shall enquire into the case forthwitld ghall release him/hanless

. The charge is one of homicide or other grave come

. He/she ought in his/her own interests to be furtlfetained (e.g. to remove
him from association with any reputed criminal oogiitute) or

. The police officer has reason to believe that tlease of the /juvenile
would defeat the ends of Justice.

. If he/she was arrested without warrant, he/she avtail to appear.

However, if the juvenile has been arrested with arant, his/her parent or
guardian must enter into recognizance (with or euathsurety) to secure the
appearance at the hearing of both the juveniletbegarent or guardian. Where
the juvenile is not released, arrangement mustddenfor the juvenile to be taken
into the care of the Local Authority. The Officer whom the juvenile is brought
shall cause him/her to be detained in a place w@ntien (provided under the Act)
unless

. It is impracticable to do so

. The juvenile is of so unruly or depraved a charatttat he/she cannot be
safely so detained

. By reason of his state of health and his mentadbamutily condition, it is

unadvisable so to detain him/her. In this cassgraficate shall be required
to that effect.

It is important that children and young persons rai associate with adults

charged with or convicted for any offence othemtlam offence with which the
child or young person is jointly charged or conedtt
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3.3.1 Power to detain otherwise than for an offence.

Any Police Officer may detain a child or young merswhom he reasonably
believes to be in need of care or protection oode¢o be prevented from receiving
education.

3.3.2 The Category of Children and young persons ineed of care and
protection includes

. Orphans or juveniles deserted by relatives

. Juveniles who have been neglected or ill-treateghdrgons under whose
care and custody they are.

. Juveniles whose parents or guardians does notisggnoper guardianship

. Juveniles who are found destitute and have botenpsror surviving
parent, undergoing imprisonment

. Children and young persons under the care of anpareguardian who, by
reason of criminal or drunken habits, is unfit tové the care of the child.

. Daughter of a father who has been convicted oflaelaént of girls in
respect of any of his daughters.

. Persons found wandering and have no home or sqitie@® of abode or
visible means of subsistence.

. Persons found begging or receiving alms, whetheiobthis is any practice

of singing, playing, performing, offering anythifigr sale or otherwise, or
is found in any street, premises, or place forghgpose of so begging or
receiving alms.

. A child or young person who accompanies anothesgrewhen that other
is begging or receiving alms, whether or not thereany pretence of
singing, playing, performing, offering anything fesle or otherwise.

. One who frequents the company of any reputed tdriebmmon or reputed
prostitute. If however, the only common or repupedstitute is the mother
of such child and it is proved that she exercisepgr guardianship and
due care to protect the child from contaminatidhs, latter will NOT be
regarded as in need of care and protection

. A child or young person who lodges or resides imoase or the part of a
house used by prostitutes for the purpose of pubisin, or is otherwise
living in circumstances calculated to cause, erageror favour the
education or prostitution of the child.

. A child or young person in relation to whom anytbé offences against
morality under the Criminal Code has been committedattempted.
(Offences against Morality includes unnatural offes) indecent treatment
and practices, defilement, seduction or prostitytkeeping or frequenting
brothels, procuration, Abduction, Abortion, obs¢gm@tc).
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. Children and young person, who having been borboaght within the
Republic of Nigeria, would but for the provisionktbe law relating to the
legal status of slavery, be a slave or

. Children and young persons, who are otherwise eptiMoral Danger

3.3.3 Moral Danger

A child or young person is said to be exposed toahaanger if he/she is:
. Found destitute

. Wandering without any settled place of abode artomit visible means of
subsistence

. Found begging or receiving alms, whether or notehs any practice of
singing, playing performing or offering anything &ale

. Found loitering for the purpose of so begging ceréng alms.

3.4 Juvenile Welfare Courts

One of the functions of the Magistrate is to sibaduvenile welfare Court (JWC)
to hear allegations of delinquency against childeed young persons. Juvenile
welfare courts are courts of summary jurisdictiwhjch are established under the
Children and Young Persons Acts 1913-1943. Thedilercourt is constituted by
a magistrate and two Assessors, one of whom muatwweman. In some states,
the Chief Judge appoints the Assessors. Certaitituimens have specially
beencreated for the welfare of the delinquentstarehable the JWC to function
effectively. They are:

. Approved schools
. Remand schools
. Probation and probation officers.

3.4.1 JUVENILE COURTS PROCEDURE

At a court appearance, the parent or guardianeojuvenile may be rsommoned to
attend the court.

Juvenile Court

The Juvenile Court is a court of summary jurisdiatilt shall not sit in a room

where a court other than a juvenile court is held.

If the Juvenile Court and any other court (not geenJuvenile Court) are to be
held in one room, the Juvenile Court session stalkit within one hour before or
after the sitting on that other court.
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The only persons who may be present at a Juvenilet@roceeding are:
. The officers of the court

. Parties to the case and persons who are diresibhvied
. Persons specially authorized

. Newspaper Reporters

. Court messenger or clerk

No child (other than an infant in arms may be atidito the court unless he/she
is a witness.

Function of the Juvenile Welfare Court (JWC)
The functions of JWC include:

1. Treatment of Juvenile delinquents other than tlobseged with homicide
2. Hearing Application in respect of children and ygyrersons who are:
. In need of care or protection
. Beyond parental control
. facing complaints of truancy
3. Dealing with applications for Adoption of childrewhere the law so
provides.

3.4.2 Procedure in the Juvenile Court

After the court has been set,

. the clerk calls the case and the Juvenile delinguen

. The allegation is read.

. The substance of the delinquency is explained mmpla language until
he/she confirms that he/she understands the charge.

. A juvenile delinquent has no right of election. doNe offences, other than

homicide are triable summarily and disposed ofhia juvenile court. The
juvenile is asked if he admits the allegation.

. If the allegation is not admitted, the prosecuttaiis his/her witnesses one
after the other. Where a witness is a juvenile sndalled to testify in a
case which is contrary to decency or morality, ¢bart may order that all
persons not directly concerned be excluded. A Napspreporter may not
be so excluded; but he/she is barred, in the isteo# justice, from
disclosing the identity of the juvenile offenderjovenile witness.

When the last prosecution witness has finishedelisence, and the court is
satisfied that nprima faciecase has been made out, the matter ends.

Conversely, where a prima facie case has beenlisbidy the delinquent and
his/her defence witnesses are heard. The juveralg give evidence or make a
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statement. His/her witness or the juvenile delimjumay make an unsworn
statement. But if he/she chooses to give evidendestify on his/her own behalf
he/she may be required to subscribe to an oatbillas/é:

“I promise before Almighty God (or Allah) to telhé truth, the whole truth, and
nothing but the truth”

The court may receive unsworn statement, if thédcisi of tender age and the
court is of the opinion that the child:

. does not understand the nature of the oath
. understands the duty of speaking the truth
. has enough intelligence to justify the receptiomisfher evidence.

An unsworn evidence must be corroborated by a swewidence,
implicating the juvenile delinquent in a materiaricular. If the juvenile
delinquent admits the allegations or where thena#eis proved, the court
hears information of and gives due consideration to

. juvenile Delinquent’s Allocutus

. Before it makes an order, the court must first aersthe antecedent of the
delinquent. Such antecedent includes:

General Conduct

Home Surrounding or home life

School Records

Medical History

The Juvenile offender may be committed for trialda indictable offence if:

1) The court considers that, if found guilty, he oe sthould be detained for a
long time

2) He/she is charged jointly with an adult and in thierest of justice, the
court considers it necessary to commit both feu.tri

Parties to Trials

Persons who may attend the Juvenile Welfare Ceggisn are:

. Members and officers of the court

. Parties to the case

. Parties counsels

. Persons specially authorised

. Newspaper reporters, with leave of court
. Others who may be directly concerned
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3.4.3 Dispositional Methods

If the delinquency preferred against the child ouryg person has been proved or
admitted, and the reports of his antecedents, Alugcand plea for leniency have
been given due weight, the court makes an order.

4.0 Conclusion

Children an young persons are a special group@blpeavho need care and
protection. The Children and Young Persons Actgrasided guidelines and
procedure for treating their delinquency.

5.0 Summary

Different laws define ‘child’ or ‘young’ person.t is an irrebuttable presumption
of law that a person under the age of seven inrdige&nnot be criminally liable.
One who is seven but under 12, is not liable fanes he or she commits unless
there is evidence of mischievous discretion. A ctlol young person may be
arrested in exceptional circumstances and thoseirastances and the power to
detain can be found in the Children and Young Relsct. There is a special
procedure for dealing with delinquents and delimgies and the dispositional
orders, which may be made against a delinquerdgharsubject of the next unit.

6.0 Tutor-Marked Assignment

Distinguish between treatment of an adult offeratet a delinquent from the point
of contact with the police to the disposal of thikece or delinquency in court.

7.0 References/Further Reading

FGN - Children and Young Person Act.

121



UNIT 3 ADMINISTRATION OF JUVENILE JUSTICE AND
STANDARDS

Contents
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6.0 Tutor-Marked Assignment
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1.0 Introduction

Juvenile Justice Administration is different frowhu¢t criminal process. You need
to know the differences and be able to make a ehbaween both and support
such a choice. This unit equips you to do so.

2.0 Objectives

When you have read this unit, you should be able to

. Distinguish between Adult and Juvenile criminaltiissAdministration

. Enumerate the rights of the Juvenile

. Assess how well protected these rights are

. Compare and contrast institutional and non-instihal treatment of
Delinquents.

3.0 Main Content

3.1 Judicial Attitude Minimum Standards Rules

Judicial attitude is positive, creative and thetdjoe It is one of a shift from
movement away from Law of “an eye for an eye” toeoof “Love your
neighbour”. The juvenile court may impose a fineorder to serve as a deterrent
or restitution, rather than imprison him/her ane misks of contamination. In
imposing a fine, the court takes into consideratim® economic circumstance of
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the child or young person and may order the deéntjs parent to pay the fine. A
reasonable chastisement and flogging inflicts fead pain but they are part of
Nigerian culture aimed at pressing home that dakngy does not pay.

3.1.1 Language

Use of certain terms is not encouraged in the eowf investigation and
prosecution of juvenile delinquencies. See belawstome examples:

Unusable Terms Preferred Terms
Accused/suspect Subject, Delinquent
Crime or offence charged Delinquency, allegation
Guilty, conviction Proved, not proved
Sentence Order

3.2 Juvenile Offences

Stealing is the predominant juvenile delinquendye Thildren and young persons
are also victims of a number of offences which rhaycommitted against them.
Examples are:

- Cruelty to children and young persons under sixigars of age

- Allowing persons under sixteen years of age tantee brothel

- Taking a pawn from a person under fourteen yeaegef

- Acquiring scrap metal from a person under sixtesary of age.

- Abandoning or exposing a child under two yearsgaf. a

3.2.1 Exceptional Cases Where Juvenile May Appear Beforédult
Courts

A child or young person who is charged alone ontJgiwith another or other
juveniles must be dealt with by the juvenile coufowever, a Juvenile may
appear before an adult court in the following extessituations:

when he/she is charged jointly with an adult

when he/she is a principal offender, aided andtethdty an adult

when he/she is found to be a juvenile during tleeg@edings

when an application for remand or bail is made

when he/she aids and abets an adult

when he/she and an adult are charged at the saneewith different
offences arising out of the same or connected.facts

ok wONE
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Care Proceedings

In addition to criminal proceeding, children andigg person may also face “Care
Proceeding”. Both the criminal proceeding which e so far dealt with and
care proceeding to which we shall now turn sho@dlistinguished one from the
other.

Any Local Authority, police officer, or authorisgaerson, reasonably believing
that there are grounds for making an order, aft@ng appropriate notice, bring a
child or young person before a juvenile courthd tourt is of the opinion that:

- His/her proper development is being avoidably pnéee or neglected or
his/her health is being avoidably impaired or netgld or he/she is being
ill-treated, or

- The above is probable where another child of tmeeshousehold is not or
was so placed, or

- He is exposed to moral danger, or

- He is beyond control of parents or guardians

- He/she is not receiving efficient full time eduoati(a matter for local
education authority only), or

- He/she is guilty of an offence, excluding homicadel

- He/she is in need of care or control, which hefshanlikely to receive
unless the court makes an order.

Order

The order which the court may make in this circiamee includes:

- An order binding over the parents to take care exercise control over
him or her (ONLY IF THE PARENTS CONSENT)

- Supervisory order

- Care order

- Hospital order

- Guardianship order

3.3 Refractory Juvenile

Action by parent/guardian

The third category of proceeding is where a pabemgs his/her child or young
person before a juvenile court on the ground treste is unable to control
him/her. Such a child or young person is a refrygtovenile.

There are set preconditions;

1. The Parent must first give notice in writing to thecal Authority within
whose area the child or young person resides tgylihie child or young
person before the juvenile court and

2. The Local Authority has declined to do so.
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3. Then the parent or guardian may apply by Complairat juvenile court for
an order directing them to do so.

Action by any person.

Any person who is acting in the interests of a nike may by information on

oath, depose to the justice that there has besonahle cause to suspect:

- That the juvenile has been or is being assaultdécbdted, or neglected in a
manner likely to cause him unnecessary sufferingjary to health,

- That a first schedule offence has been or is beorgmitted against the
juvenile.

First schedule offences include:
a. offences against the person (Homicide, Abandonm@éstault, child

Stealing)
b. infanticide
C. sexual offences

d. offences against children and young person (Seeeabo
3.4  Standard Minimum Rules for the Administration of Juvenile Justice

The United Nations General Assembly, following teeommendation of the"7
Congress, has adopted a “Standard Minimum RulegherAdministration of
Juvenile Justice”. This is contained in Resolud@i33 of November, 1985 and it
provides as follows:

Part

1. General Principles

2. Investigation and Prosecution
3. Adjudication and disposition
4. Non- institutional Treatment

A. General Principles

Fundamental Perspectives

. Member states shall seek to further the well-bedhguvenile and their
families.

. Member states shall try to develop conditions teue® meaningful lives in
the community for juveniles

. Sufficient attention should be given to positive amegs involving

mobilization of resources, such as the family, ntders and community
groups to promote the well-being of juveniles.
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. Juvenile justice shall be an integral part of thetianal development
process of each country.

B. Age of Criminal Responsibility

In legal systems, recognizing the concept of anaigeriminal responsibility for
juvenile, such an age level shall not be fixed ltn@, bearing in mind emotional,
mental and physical maturity.

Activity
Write a research on ‘Comparative Study of Crimifsponsibility’. (Make
reference to Nigeria and at least 2 other couniries

C. Aims of Juvenile Justice
Any reaction by the Juvenile Justice System to nileeoffenders shall be in
proportion to both the offenders and the offence

D. Scope of Discretion
Appropriate scope for the exercise of discretionaower shall be allowed at all
levels of legal proceedings affecting juveniles.

E. Rights of Juveniles

Basic procedural safeguards shall be guaranteeall atages of proceedings,
namely:

. presumption of innocence

. the right to be notified of charges

. the right to remain silent

. the right to Counsel

. the right to the presence of a parent or guardian

. the right to confront and cross examine witnesses

. the right to appeal

F. Protection of Privacy
The Juvenile right to privacy shall be respectedallatages

G. Investigation and Prosecution

. Initial Contact
Upon apprehension of the Juvenile, the Police stwdify his/her parents as
soon as possible and the competent authority sbalider his/her release
without delay.
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Detention Pending Trial

The Police dealing frequently with juveniles shadl specially instructed
and trained. Consideration should be given to dgaWith the juvenile

offenders without resort to trial. Detention pemgdinial shall be as a last
resort and for the shortest possible period of tikvhile in the custody,

juveniles shall

be kept separate from adults

receive care, protection and all necessary assistdrat they may require
in view of their age, sex and personality

Adjudication and Disposition

Juvenile offenders shall be treated by the competetmority according to
the principles of fairness.

Juvenile proceedings shall be conducted in an gtheye of understanding,
allowing the juvenile free self- expression

Prior to sentencing and final disposition, the lgerokind and circumstances
of the offender shall be properly investigated.

The reaction taken shall always be in proportiont woly to the
circumstances and gravity of the offence, but asothe needs and
circumstances of the juvenile and society.

Restrictions on the personal liberty of juvenilal§ibe imposed only after
careful consideration and shall be limited to theimum.

Deprivation of liberty shall not be imposed exceptases of serious acts
involving violence against another person or ofsgence as committing
other serious offences

3.5.1 Dispositional Methods

Capital punishment shall not be imposed for anynericommitted by
juveniles

Juveniles shall not be subjected to corporal pumesit

To provide flexibility so as to avoid institutionstin to the greatest extent
possible, a large variety of dispositional meansukh be made available,
including probation, community services, supervisiinancial practices,
group counseling, foster care etc.

No juvenile shall be removed from parental sup@misunless due to
necessary circumstances.

Least possible use of institutionalization

The placement of a juvenile in an institution slaays be a disposition of
last resort and for the minimum necessary period.

Each case shall be handled expeditiously
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. Records of juvenile offenders shall be kept stricthnfidential and limited
to duty authorized personnel. They shall not bed usesubsequent adult
proceedings

Non — Institutional Treatment

Efforts shall be made to provide necessary assistasuch as lodging, education,
vocational training, and employment, to facilitéibe rehabilitation powers. Help
from volunteers shall be sought

3.5.2 Institutional Treatment

. Measures shall be taken, within institutions fovgniles to provide care,
protection, education, and vocational skills toistissffenders in assuming
constructive and productive roles to society.

. Conditional release from institutions with apprepei support and
assistance shall be used to the greatest extesibfos

. Research as a basis for planning, policy formutedind evaluation.

. Efforts shall be made to review and appraise paatlg, the causes and

problems of juvenile delinquency and crime and se#duvenile custody.

Nigeria’s Response to the United Nations Standards
Nigeria is among the countries that ratified Reoiu33/40 of 1985. In response
governments of Nigeria have taken the following sugas.

a.)  Creation of more juvenile courts in the stateshef fiederation to deal with
cases involving juvenile delinquencies.

b.) Employment and training of Probation Officers andséssors to assist
Juvenile Court in ensuring the protection and olzs®re of the rights of the
juvenile offenders.

c.)  Periodic conferences, seminars and workshops fa@iditates with a view
to acquainting them with modern principles and pcas in Juvenile
Justice Administration.

d.) Employing various agencies, bodies and other stakaers to review the
children and young persons Laws. The idea is toemih& applicable Law
more realistic, relevant and functional in contenapyp Nigeria and fully
incorporate the UN prescriptions.

Self Assessment Exercise 1

To what extent are the children and young persastisrealistic, relevant and
functional in contemporary Nigeria?
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The Juvenile Justice Administration in Nigeria l@racterized by minimum use of
detention ranging from a period of not more thare¢hmonths of pre-trial
detention, to a maximum of three years post-tretedtion. Juvenile courts are
headed by Magistrates and they deal exclusivelf wétses involving juveniles.
Juvenile delinquents are not allowed to get in @cinivith adult offenders.

The Remand Homes serve as pre-trial detention eenfrhe institutionalised
centres are Approved Schools and the Borstal Utistits. In exceptional cases
where the juvenile is sentenced, he/she serveeithrein the Juvenile Wing of the
Prison. In some States, there are separate App@etedols for girls, intermediate
boys and senior boys. Available vocational trainthiffers between Approved
Schools and Borstal Institutions.

Trials are in camera. A main characteristic ofjtheenile justice administration in
Nigeria is its heavy reliance on the non formakeyse.g. intervention of parents,
peers, religious leaders, community leaders, hitlelers, age-sets and age-grades.
There also is a great use of non-institutional mess— probation, repatriation,
discharge, fines, compensation, binding over, asdefing. Both the Laws and
culture favour caning. The belief in the efficacly aaning is strong and it is
expressed in the adage: “spare the rod, spoil thid’cit is probably a worse
violence not to cane an earring child than to dame

The Administration of Criminal Justice in relatibm adult crimes and criminals
differ significantly from that in relation to juvéda delinquencies and delinquents.
The discrepancies can be observed in the languadjattitude of the police and
the courts, the cadre and treatment of partieshniedobefore, during and after
trial, choice of venue of trial, prescription asth@ constitution and procedure of
court and disposition methods. In administeringejule criminal justice, the court
can be seen to make conscious efforts to correctareform the delinquent child
or young person. The Care and Protection proceeatgigprotection from Moral

Danger are unique.

Generally the end of justice appears better semedhe Juvenile Justice
Administration than in Adult’'s Justice Administrati. The Juvenile courts, in
reliance of reports of Probation Officers, and pree of lay Assessors is
compelled to consider excruciating circumstanceschvhmay surround the
delinquent/delinquencies — be they parental orrenmental, which may have
precipitated the proscribed behaviour or situat©@ammon in the administration
of criminal justice, both in the adult court andtle juvenile courts is the fact that
both, always look at the law, the prescribed sanstand justice of the case.
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4.0 CONCLUSION

In the classical age, everyone was responsibléni®racts or omission and the
consequences that followed. The thought was thextything done was a matter
of choice and by freewill. The neo-classicalistsognized that there exists certain
extenuating circumstance which may negate the garaddreewill. One of such is
non-age or immaturity. Today it is an irrebuttaptesumption of law that a child
who is under seven years of age cannot commit amedn Nigeria. The liability
as to punishment of one who is seven but undenvevgtars in age, however, is
rebuttable: for he cannot commit crimes in the mbseof any evidence of
mischievous discretion. Their conduct may have bieasbut the perpetrators are
not.

The law is strict as to the treatment of juvengdirtquents and their delinquencies.
5.0 SUMMARY

Children are different from young persons by défom. In both cases, their
delinquencies are subject to the children and yqergon’s legislation unlike the

adult offences and offenders who are subject toctimainal code or the penal
code, among others. They face two classes ohtiezat

. One for care and protection from moral danger.
. The other for juvenile delinquencies.

6.0 TUTOR MARKED ASSIGNMENT

1. Write a critique of the Juvenile Criminal Justicdministration in Nigeria.
7.0 REFERENCES/FURTHER READINGS

Kasumu A.(1977): The Supreme Court of Nigeria, i€enann, Ibadan.
Slappper, G.(2004): The English Legal System, Ciaten

FGN: Children & Young Person’s Acts.
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UNIT 4 PENAL THEORIES AND DISPOSITIONAL METHODS

Contents

1.0 Introduction
2.0 Objectives
3.0 Main Contents
3.1 Juvenile Welfare Court Orders
3.2 Juvenile Delinquents and the Police
3.3 Dispositional Method: Adult Offenders and Delingteen
3.4 Fundamental Principles in Administration of Justice
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

This is a continuation of the criminal justice adrsiration. In the last unit you
learned about the arrest, detention and the juxvemdlfare court procedure up to
the point of making an orders. In this unit, ytalslearn what order the Juvenile
Welfare Court may make and conclude with the pples of administering

justice.

2.0 OBJECTIVES

When you have read this unit, you should be able to

. Explain penal theories

. Enumerate the orders which may be made againstdaorhyoung person.
. Enumerate the sentence that may be made agaiaduéiroffender

. Critique the role of the prosecutor

3.0 MAIN CONTENTS

3.1 Penal Theories and Dispositional methods
There are a number of penal theories. Some of Hrem
a) Justice

The penal theory of justice argues that the purpmspunishment is to
ensure that justice is done and seen to be donall igircumstances.
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Accordingly, professor H.L.A. Hart, the chief exmon of this principle,
argued that like offenders or offences should eatéd alike. He suggested
that exemplary sentences are modes of ensuririggust
For example if the punishment for stealing is
imprisonment for three years or a fine of N300i@u lof
imprisonment and A and B are indicted for stealiAg,
and B, if found guilty should suffer equal and teme
terms of imprisonment or equal amount of fine.

A person who murders shall be hanged and so be it
irrespective of offenders standing or circumstamdethe
offence.

The problem with this theory is that it is neanypossible to
find that any two offenders, offences and /or amstances
are in all points the same.

Protection of the Society

The exponents of this principle have argued thanaim of
punishment is to protect the society from sociasention
and disorganization. Such protection is attainerbugh
prevention or reduction of crimes and criminality.

Other names of this philosophy is “prophylaxis tty&o This
theory holds that by hanging a murder, - process of
elimination, crimes of murder in particular andnogis in
general will be eliminated or reduced. Similarly fnytting an
offender in prison (imprisonment), the offendedisabled, at
least during his/her incarceration, from committargnes. In

the same way the society is protected from a dnurtkeser
who is under a disqualification or from an aliendyyorder of

his deportation.

Retribution
This is the theory of just desert — an eye forye a tooth for
tooth.

Thus a person who does an act or makes an omigsimin
constitutes an offence must be punished. The rasfge
maximum punishment are provided by the law presuaibhe
offence.
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d)

A minor offence is punished by an imprisonmentléss than
6 months; misdemeanor may attract 2 years whigamfmay
earn three or more years imprisonment. A simpédt ttmay
attract 3 years imprisonment aggravated ones niagch
between 7 years and life imprisonment. Attemptsdmmit
crimes attract half of the punishment for the folfences.
Offences are punished according to its seriousmegsavity.
The theory believes that the severity of punishnasters
crimes.

Deterrence
This theory argues that the purpose of punishnsetat deter:

1. The offender (specific deterrence)
2. The general public (general deterrence)

Capital punishment, for example, completely deténs
offender. He/she will not be available to committler
crimes. Whether the general public is deterred is
controversial. The increasing rate of recidiviaggests that
punishment or imprisonment is an effective detdrren

Rehabitation Reformation, Restoration

The prison Authorities have asserted that the psso
administration is run in a progressive spirit wigh view
towards not only the prisoner's custody but alss hi
reformation and ultimately social rehabilitation.

Conversely, criminal responsibility means liabilityo
punishment.

It is argue that the purpose of sending one tapris not to
punish him or her. He is in prison as a punishmeut he or
she is there for reformation.

This leads to the rationalisation that the prisoaynbe
rehabilitatory but the period of incarceration whegishe is
being prepared for rehabilitation or reformationgsverned
by the principles of retribution.

Furthermore, the period of imprisonment is justifley the
extent of the prisoners’ culpability.
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However, with the setting up of the National Open
University of Nigeria, Prisons Special Study Ceptre
philosophy of rehabilitation, Reformation and
Restoration may have been retrenched.

3.2 Dispositional Methods

Before making an order or passing a sentence, dbg considers a number of
factors.

3.2.1 Juvenile Welfare Court

The children and young persons law, make it mamgatat the court must first
consider the Antecedent of the delinquent. Thatuishes reports of his/her history,
home life, school, associates etc. the orders wihieltourt may make includes:

a. Dismissal
The Court may make an order dismissing the charge.

b. Fine
The court may impose a fine and order the pare@uardian to pay a fine, cost or
damage.

C. Probation or Supervision

This order, which the Court may make, requires @@e having attained the age
of 17 years and found liable of an offence, theessre which is not fixed by law,

IS to be under the supervision of a Probation @fffor a period from one to three
years. The Court may include requirements as taerse, mental treatment,
and/or securing the probationer’'s good conduct igdiye

The Children and Young persons Act sets out whattburt must consider before
making a Probation order and the consequence obi@ach.

d. Discharge

The Court may make an order discharging the deéinjltA discharge may be;

a. absolute

b. Conditional e.g. that he commits no “further offehdor any period not
exceeding three years.

One may askWhat does “further offence” mean in this contéxt’

Does it mean the same offence for which he/sheoigght to court or a different
type of offence?
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Will he/she now be dealt with for the latter offeranly or for both the past and
the present?

e. Caning

Caning is most widely used in Nigeria; followed fayes, probation and binding
over in that order. Canning must not exceed 1XksfroFemale delinquents are not
caned. The desirability or otherwise is beyonddt@pe of this present syllabus, it
IS topical.

f. Imprisonment
A young person may be sent to jail if there is nlbeo means of dealing with
him/her. A person under the age of 17 years attithe of offence cannot be
sentenced to death.

g. Admonition
The child or young person may be warned.

h. Binding Over

The delinquent or his parent may be ordered torente a bond to be of good
behaviour for a specified time.

I. Repatriation

The court may directed that the child be sent éiega/as to him/her domicile or
other appropriate place

J- Committal (or corrective) orders (or mandate)

The Court can make an order committing the delingtce

1. the care of a fit person

2. an approved school

3. the custody in a place of detention providedeurthe children and Young
Persons Law.

4. any other method.

Some state laws qualify these orders as “correctiders”, “committal orders” or
“mandate”

Self Assessment Exercise 1

1. Discuss exhaustively, committal or Corrective osdém relation to
juvenile delinquents.
2. “Borstal Institutions and Remand Homes or Appro%etiool should be

abolished” Comment
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3.3 Juvenile Offenders and the Police

The Nigeria Police bears the burdens of ensuriag) dielinquent children do not
associate with adults charged with or convictedany offence other than an
offence with which the child or young person isjbi charged. This should be the
order while the delinquent is in custody or chileirny conveyed to or from the
court.

a. Police Juvenile Welfare Branch

The Police has a Juvenile Welfare Branch for preeerof youthful offences and
treatment of juvenile delinquents. The Branch islenap mostly of Women Police
Officers. Is this adequate? Would you recommendilafiedge special Police
command responsible for Juvenile Justice Admirtisin&

b. Detention of Juvenile Delinquents

A Juvenile Delinquent is not to be detained byRo&ce unless

1. The charge is one of homicide or other graveer

2. It is necessary in the interest of the delimjue remove him/her from
association with a reputed criminal or prostitute o

3. The Police officer has reasons to believe tiat release of such a

delinquent would defeat the ends of justice.

Often the Delinquent is released on self recogmieanr to his parent or guardian

with or without surety. Otherwise, he is detainBetention must be in a place

approved for detention under the Children and YoRagsons Act unless:

- it is impracticable to do so

- the delinquent is so unruly or depraved a chardhtdrhe cannot safely be
detained or

- by reason of his state of health or his mental @dilp condition, it is
inadvisable so to detain him.

A certificate to the above effect shall be produtedhe court before which the
juvenile is brought. Perhaps it may be importantligiinguish between children
and young persons who;

a. violate the criminal law

b. are maladjusted, anti-social or rebellious

C. are orphans, deserted by relations, persomslevimg, having no settled
home or visible means of subsistence

d. Beggars

It cannot be sufficiently stressed that in mattaffecting children and young
persons, the paramount consideration is the welfaeformation, and
rehabilitation of the juvenile.
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Self Assessment Exercise 2

What is the place of National Open University ofgdlia in the Scheme of
Juvenile Criminal Justice Administration?

The sentence of court may be one or more of theviaig;

. Death sentence (under 17 or pregnant women caersgritenced to death)
. Imprisonment

. Flogging (i.e. caning)

. Fines

. Forfeiture

. Seizure

. Disqualification

. Probation

. Discharge (absolute or conditional)
. Compensation

. Restitution

. Costs

. Damages

. Reconciliation

. Deportation

. Binding over

. Destruction

Except where it is mandatory, the choice and goesif sentence is discretionary.
In theory, the objective of sentence ranges fronmibugtion, deterrence, to

reformation and rehabilitation, or reparation. Iragiice the magistrate or judge
considers such factors as;

. Where the crime was planned

. Whether offender is an habitual criminal

. Prevalence of the particular form of crime

. Whether violence was employed

. Public interest

. Nature of the crime

. Previous conviction for similar offence (if any).

The sentence is the gist of criminal proceedings3tepher(19...) tells us ‘it is
to a trial what the bullet is to a gurBmithandHogan (19...) have advised that
any court dealing with an offender in respect ob#fence must have regard to the
following:
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The punishment of offenders

The reduction of crime (including its reduction dsterrent).

The reform and rehabilitation of offenders

The protection of the public, and

The making of reparation by offenders to persofectdd by the offence(s)

Q0T

The court will not impose a heavier penalty thae dmat was applicable at the
time the crime was committed.

Activity
As a Judge, consider critically, how you can havenind all of the purposes of
sentencing in any one case; and apply each apptelyrand consistently.

3.4 Fundamental Principles in the Administration ofJustice

A few of the fundamental principles in the admirasibn of criminal justice need
to be mentioned:

1. The court must consider every defence open to ansad person on the
evidence
2. The whole account which a person gives of the #retisn must be taken

and considered as a whole. The Magistrate or Judgmot take the

unfavourable parts of the case and refuse to censiie defence raised by
him in the same statement and other defences vghidhce in the evidence
before the court however slight or minor.

3. The burden of proving a fact, which if proved wolddd to the conviction
of the accused is on the prosecution who shoulgdepsuch fact beyond
reasonable doubt.

4. Any doubt as to the quilt of the accused persaising from the
contradictions in the prosecution’s evidence adihM#gsues must be resolved
in favour of the accused

5. The findings of facts and conclusions from factsaadfial court should be
based on evidence adduced before the court andmapeculations or
possibilities. No court of law is entitled to drawnclusion of a fact outside
the available legal evidence before it.

The appraisal of oral evidence and the ascriptfqrabative values to evidence is
the primary duty of a trial court. The Court of Aggb would interfere only in the
following situations:

1 Where the trial court made imperfect or impropse of the opportunities
of hearing and seeing the witnesses
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2 Where the trial court has drawn wrong condnsifrom accepted or proved
facts which those facts do not support

This is a reasonable expectation; for where a tdiatlge draws mistaken
conclusions from indisputable facts or wrongly ages or presents the facts on
which the foundation of the case rests, the appeait would not abdicate its
responsibility and rubber-stamp the error, but wantervene and do what justice
demands.

Seelawal v Dawodu (1972); Omoregbe v Ehigiatand Fatoyinbo v Williams
(1956)

3.4.1 Limitation on the Role of the Prosecutor

Herbert Stephell9...) emphasized that the object of the prosecutor i$ tmget
a conviction, without qualification, but to get anwiction only if justice requires
it”.

Ideally, the Prosecutor takes no part or takes anlyninimum part in the
sentencing process. His proper role is to see ttietprosecution case is fairly
presented and that all weaknesses in the defersme ar@ identified and fairly
exposed to court”.

The Prosecutor is to state all the relevant fatthecase dispassionately, whether
they tell in favour of a severe sentence or otheeviirompton(19...) likened the
proper motivation of a prosecution to that of a ilier of Justice. Nonetheless, the
Prosecutor is entitled to present a strong cashit teard, but with blows that are
scrupulously fair. Note the difference betweentthe sides:

1. The state (represented by the Prosecutorjasaisted is justice.
2. The defence is interested in obtaining an éedjwvithin the limit of lawful
procedure.

3.4.2 Holding Charge

When a person is accused of committing an indietatffence, he may be
arraigned upon a “holding charge” before a madisturt for the purpose of
remanding him to custody pending his appearancerdef High Court which has
jurisdiction to try the offence.

An illustration is where a person is accused otsslp, the Police investigation
may have been concluded or on-going, it may be ipgndPP’s legal advice or
other. Meanwhile the prosecutor prefers a change aaraigns the suspect before a
Magistrate. The Magistrate Court has no jurisdittio try the offence charged.
All it does is to remand the accused.
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In the opinion of the Court of Appeal, ‘holding e¢ga’ is unknown to the Nigerian
Law. (Enwere v Cor (1993)).

The Court has said:

Where the jurisdiction to try offenders is excldivvested by law in the High
Court, the arraignment before a Magistrate Courtaitamount to a holding
charge, which has been described as unconstitliamadaillegal”.

Holding charge may be or may not be Constitutiamdkegal in legal theory. But
it is there and it accounts for a sizeable numldepevsons incarcerated in the
prisons.

4.0 CONCLUSION

A Criminal process may be initiated by arrest, ctanmp, information or first

information Report depending on statute, convemgegpedition, public interest
and proper administration of criminal justice. Ansuary offence is tried

summarily, and an indictable offence either sumiypaor on indictment.

Appearance in court of parties is indispensable.a8o is the observance of
certain rights conferred on an accused person.

5.0 SUMMARY

We have discussed the process of Criminal Justitraidistration. You now know
the different ways in which a person charged wittrime may be brought before
the court, his pleas and his rights. The trial pescmust lead the court to enter a
verdict of either acquittal if he is not guilty arsentence if he is.

6.0 TUTOR MARKED ASSIGNMENT

1)  What are the rights of a person charged bef@eourt for an offence?

2.)  Write a critique of the administration of crimai justice in Nigeria.

7.0 REFERENCES/FURTHER READINGS

Slapper, G. (2004English Legal SystenCavendish, London.

Obilade, O. (1978)The Nigerian Legal Systei@yweet & Maxwell, London.
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1.0 INTRODUCTION

Victims have constituted a neglected side of theioal justice Administration.

Much of the available literature on the subject andn the Constitution of Nigeria
and the principal laws on crime bear scanty refmenand have shown little
consideration for victims of crimes. The reasonhpes is that the outcome of
crime has been considered solely in terms of théspment of the offender. To a
student of law, an understanding of the relatigpstbetween all the parties to
crimes and their roles is of tremendous assistancigentifying the criminal

properly so called, bearing in mind that crimesrasponses to specific situations.

2.0 OBJECTIVES
When you have studied this Unit, you should be #dale

1. define the term “Victim” of crime

2. describe or explain the position of crime victimsthe administration of
criminal justice system

3. show the neglected side of the criminal justicdesys

4. critique the criminal justice system as it relat®¥ictims of Crimes.
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3.0 MAIN CONTENT

3.1 Crime and Punishment

In the Criminal Justice System, a victim of cringea person harmed by crime.
Incidentally crime has often been defined in teohgunishment of the offender;
which also is public initiated.

(@) The Constitution:The Constitution provides that a person shall ot b
convicted of a crime unless it is defined and jgnishment’ is prescribed
in a written law.

(b)  Statutes:The Criminal Code defines crime as an act or omissvhich
renders the person doing the act or making the somsliable to
punishment under the code, or under any orderumad ordinance, law or
statute. A criminal liability is also described lghility as to punishment.
Criminal law is assumed to be a set of prohibitod duties coupled with
penalties.

(c) Legal Writers:Legal philosophies have referred to crime as:

 violations of public rights and duties, (Blackstynar
e an act subversive to the society (Driberg).

According to Beccaria the aim of the Criminal Lasvtdo punish offenders and to
curb passions excited by vivid impression of présdmects. One may add that it
is also and to protect the deposit of public séguri All these have greatly
influenced public outlook and orientation and at¢aepe that punishment is the
major (if not the sole factor) in the charactecsif crime and criminality.

Development of Crime

The development of crime itself is instructive the earliest time, all wrongs were
civil, first redressible by vengeance, then by a&stion of ‘Bot’ as a form of
compensation. Subsequently some wrongs becamee$idtland those who
committed such offence were not merely fined butewmunished severely by the
state. In place of private vengeance, the king texamyal vengeance, in place of
exaction of compensation as in other wrongs likg the crown confiscated the
felon’s property and exacted outrageous fines ta@lerihe treasury (crime). Thus
in criminal proceedings, parties became the stadetlae offender, to the exclusion
of other crime victims.

The trend was fortified by the social contract tiyeas enunciated by Hobbes,

Lockle, and Rousseau. The king, on behalf of #nepfe extended his “peace” to
all and sundry. The generality of people werereturn, obliged to observe the
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peace. Its breach by any individual entitled thegkion behalf of the people, to
use state power to restore the equilibrium.

You will recall also that the objective of the austary justice administration is
reconciliatory and restitutive. Following the intdiiection of the British type of
police and prisons, the British Colonial Adminisiva warned the Native Courts
that it was no longer sufficient to order that stoproperty be restored to its owner
but that the offender should additionally be puetghThere was a shift to
punishment as the object of Criminal Justice Systenother parts of Africa, it
was not different. Blood money which provided aldit143ictim to victims of
murder or manslaughter gave way to imprisonmentkvbnly provided labour for
the state with no benefit to the crime victims.

3.2 DEFINITION OF VICTIMS

The term victim, means any person who, individualtycollectively with another
person or other persons, has suffered injury, loisslamage in consequence of a
criminal offence, regardless of his/her relatiopstwith the offender, and
including filial, parental, spousal or other redaiship.

The term includes, where appropriate, any othefuheomplainant by reason of
his/her familiar relationship, dependency or tHatrenship of guardian and ward.

3.2.1 Classes of Victims of Crime
There are direct and indirect crime victims.

A. Direct Victims of Crime

This refers to persons immediataly3ctimize143 by the conduct of the offender.
If Audu slaps Abubakar or injures, or robs him,steals his property or breaks
into his home at night, Audu is an active offenddsubakar is a direct victim of

Audu’s criminal conduct.

B. Indirect Crime Victim

This is a person other than the direct victim whffess some loss or pain as a
result of crime. In the hypothetical cases abote, relatives of Abubakar are
indirect victims of crimes. So also is the stateaashole because she suffers
“shock” whenever any of her citizens is traumatizedthe instant case, the pains
of the indirect victims are often psychological.

3.2.2 Intermixture of Direct and Indirect Victimisation

Often, it is not clear cut who a victim is:
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Example:

Abdullahi drives his car without due care and dtten He knocks down
Uzodinma a Traffic Police Officer on duty. He igisasly injured and rushed to
the Hospital. Mary his pregnant wife is informe8he runs to the hospital, meets
her husband in a comma. She suffers severe nersbock, and threatened
abortion resulting in an immature delivery of themly baby who turns out to be
an idiot. Mary is also declared medically unfit hear any child any longer in
consequence of the shock and treatment. Here, itteotdmy between the
offender and the victims (direct and Indirect) taiely determinable.

In many cases, however, the dividing line betwebka victims and active
offenders may be blurred. The reason is that tiniegao crimes do at times react
and cooperate with one another; the complainingyparay have the major
characteristics of the offender, having precipdathe crimes, byeking the
potential offender.

Activity
Examine the following situations and identify wine tvictim of crime really is:

a). Ngozi taunts Chukwu with impotency. Chukwwaishis wits end; he slaps
Ngozi. Chukwu is arrested.

b). Juliet and Romeo fiddle and curdle intimatdRomeo makes advances;
Juliet declines abruptly; and was forced into chiownection. Juliet is
aggrieved.

C). Ada grabs Husaini, her husband, by the neekalise she fears he was
going out for a girl friend. Husaini pulls her offda gets up rushes at
Husaini ferociously. He pushes her off. Ada faligting her head on the
edge of a table and dies on the way to the Hospital

In many cases too, the external precipitate fa@osexcruciating circumstances,
if properly analysed, may even bring about a cotepéequittal of the accused
persons or at worst a finding of partial liabilityynfortunately, unlike in tort,
contributory negligence is not a valid defence g®ralthough it may provide the
basis for the partial defences of accident, sefiémiee and provocation in Criminal
Justice Administration.

3.2.3 International Crime Victims

A crime committed in one country can victimise pleoim other countries at the
same or at different times. Examples are:

1. victims of computer fraud and money laundering.

144



2. crimes against natural environment like illidisposal of nuclear and other
forms of toxic waste or negligence in large sced@doceanic transport of

petroleum

3. theft of cultural patrimony e.g. object of histal, religious or artistic
value).

4. trafficking in persons including adult and chilibstitution.

3.3 Crime Victims and Criminal Administration of Justice

Crimes offenders and victims known to the policpresent a mere tip of the
iceberg. The Police or other investigating agencbktin statements from the
aggrieved victims, and also summon them to tesfifyprosecution witnesses. That
completes the role of crime victims in the crimipadtice continuum.

In the pre-trial, trial and post trial process, tights of the offender are strictly
enforced. Appeal against conviction may be allowetthe prisoner’s rights are
violated. Conversely, the rights of the victim toofection of law, redress, or
restitution receive little consideration if at allhis is not peculiar to the Nigerian
Legal System and its criminal justice administratimachinery. It is universal. Yet
a Criminal Justice System and law enforcement nm@shacan only be fair and
effective where they are able to protect the rigiitpeople (offenders and Crime
Victim) to a secure existence and to develop teeonomic and social potential
without discrimination.

It is important therefore to strike a balance betwéhe rights of crime victims on
the one hand and the rights of the offender orother.

3.4 Victims’ Remedy

Some of the characteristics of the Modern Crimihatice administration may be
stated as follows:

. It apportions blame to a party

. It involves punishment

. It leads to strained relationship and bitternessesthe belief is strong that
parties do not take themselves to court and bednemals again.

. It is a European conception of criminal justice.

. It denies the victims of crimes any remedy or conga¢éion

3.4.1 Victim Remedy approach

a. Dichotomy approach

The theory of dichotomy of the parties denies mictemedy, identifies the state
and the offender as the only parties in a crimjnstice administration.

145



3.4.2 Victim Impart Statement Approach

This is a counterpoise to the theory of dichotonfiyparties. It demands that
criminal proceedings should contain “Victim Imp&tatements”

3.5 Milan Plan of Action, 1985

The Seventh United Nations Congress on the Prererai Crime and the
Treatment of offenders held in Milan, Italy in 198&onsidered among other
things the issues of Criminal Justice Process amgpRctives in a changing world
and Victims of Crime.

The congress addressed the rights of the VictimSrohe and abuse of powers;
and unanimously adopted the Resolution (GA/Res#)0d8 ‘The Declaration of
Basic Principles of Justice for Victims of Crimedabuse of Powers’. The
declaration recommends measures to be taken antienational and regional
levels to improve access to justice and fair tresimrestitution, compensation
and social assistance for victims of crime.

This Resolution was approved by the United Nati@eneral Assembly. The
highlights of the Resolutions are: as follows:

1. Victims should be treated with compassion and retsioe their dignity and
are entitled to prompt redress for harm caused.

2. Judicial and Administrative mechanisms should bé¢aldished and
strengthened to enable victims to obtain redress.

3. Victims should be informed of their role and timiagd progress of their
cases.

4. The views and concerns of victims should be preskand considered at
appropriate stages of the process.

5. Steps should be taken to minimize delay and incolewee to victims,
ensure their privacy and protect them from intimimiaand retaliation.
6. Offenders should, where appropriate make restiutm victims or their

families or dependants. Where public officials haiaated criminal laws,
victims should receive restitution from the state

7. When compensation is not fully available from ttHifeiader, states should
provide compensation to victims or their families dases of significant
physical or mental injury.

8. Victims should receive the necessary material, oadpsychological, and
social assistance through governmental and volymiaans

9. Police, justice, social and other personnel coremeshould receive training
to sensitise them to the needs of victims.
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10. States should consider incorporating into natidaal, norms proscribing
abuses of power, including political and economiavers. They should
also provide remedies to victims of such abuseduding restitution and
compensation.

Self Assessment Exercise 1

To what extent has Nigeria entrenched the ‘Dedlamadf the Basic Principles of
Justice for Victims of Crime and the Abuse of Powerthe Nigerian Criminal
Justice System?

Courts of Criminal Jurisdictions

You have learnt about courts hierarchy generallgcé& our course focuses on
Criminal Justice Administration, we shall now direwr attention to the courts
which exercise criminal jurisdictions. These coumtdude:

Customary Courts

Area Courts

Magistrate Courts(Including Juvenile Courts anddders Court)
High Court of the State

Federal High Court

Court Martial

Court of Appeal

Supreme Court of Nigeria.

ONoOGRWDNE

Since the year 2002, there has been an Internat@rimainal Court, which as the
name suggests, hears and determines limited ciimiaiers.

Doctrine of Stare Decisis

The Doctrine of Starelecisis(ie “to stand by things decided”) or “keep to the
rationesdecidendiof past cases” is that when a principle of law haen once
officially decided or settled by the ruling of anapetent court in a case in which it
is directly and necessarily involved, it will noniger be considered as open to
examination or to a new ruling by the same tribwraby those which are bound
to follow its adjudication, unless it be for urgeatisons and in exceptional cases.

Ratio Decidendi

Granville Williams(19,,,)explained that English Courts (and Nigeria Coul$s)a

are obliged to your previous decision within moreless widely defined limits.
This is what is referred to as the doctrine of pdsnt orstare decisisThe part of

a case that is said to possess authority isatie decidendithat is to say, the rule
of law upon which the decision is funded — the oea®r deciding.
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Finding theratio decidendiof a case is an important aspect of legal trainihg
not a mechanical process but an art gradually aedjuihrough practice and
learning. For this reason, no further details terapted here. However, one may
add that legal writers have identified two stepst ttnay lead to ascertaining a
ratio decidendi

1. the first step is to determine all the factshef case as seen by the presiding
Judge

2. the second step is to discover which of thosesfare treated by the judge
as material.

In some cases the only authority you may find iraisthey actually decide and all
that is binding is the decision. Examples are cadese theatio decidendiof the
previous case is:

- obscure

- out of accord with authority or established priteip

- too broadly expressed.

Obiter Dictum

Obiter Dictum(by the way) may be described as:

- ‘chance of remark’ (Glanville William)

- Rule of law stated merely by way of analogy orsthation or a suggested
rule upon which the decision is not finally rested.

- What is left after aatio decidendhas been extracted.

Obiter dictum is not binding upon future courts upb it may be respected
according to the reputation of the judge, the emieeof the courts and the
circumstances in which it came to be pronouncedatWlas an obiter dictum in a
previous case may grow intaaio decidendin a later case.

Law Reports
A System of Law Reporting is essential to judi@petcedent and the hierarchy of
the courts. Cases are reported, for example in:

. Nigerian Law Reports

. Selected Judgment of the West African Court of Agbpe

. Selected Judgments of the Federal Supreme Colligefia
. Judgments of the Supreme Court of Nigeria

. Nigerian Weekly Law Report

. Law Reports of Court of Nigeria

. Federation of Nigeria Law Report

. Human Rights Law Report of Africa
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These are examples only.

Some states have their Law Reporting System. Exesvagpke found in
Edo State Law Reports

Law Reports of Northern Nigeria

Law Report of East Central State.

Western Nigeria Law Reports etc.

Some Newspapers also report cases
Examples are:

- The Vanguard Newspaper

- The Guardian Newspaper

- This Day Newspaper

Hierarchy of Authority

The rank of each of the Courts is important in ¢gisliprecedence and hierarchy of
the Courts, and authority. The general rule is évaty court binds lower courts in
the same hierarchy. For examples, the Supreme Gsutie highest court in
Nigeria; all its decisions enjoy peculiar sanctityd authority and bind all other
courts in Nigeria. The Court of Appeal binds aluds except the Supreme Court.

There may be no difficulty where the judgment ok tSupreme Court is

unanimous or is by an overwhelming majority or ire tcourt of Appeal that

delivers on judgment as the judgment of court. €heay be a problem where, for
instance, the justices of the Supreme Court expg&gent opinions, showing a

great diversity; and there is no majority for amgrtpcular view. Such cases are
exceptions rather than the rule.

4.0 CONCLUSION

Traditional criminal justice system accorded duastderation to the rights of all
the parties to crime. It tried to restore par@ssfar as practicable to the original
positions they were before the crime took places dfienders were fined and the
fine or part of it given to the victims. The offeerdmight be required to work for
the victims for specified days. Where murder hasioed, the murderer would be
fined, and the fine distributed among the decedasdly. If the deceased is a
young girl, bride price might be paid. In apprapei cases a marriage might be
contracted between both families to save the vizgoh family from extinction.
There was community support for the right to lé@d security of person for all.
Under the Modern Criminal Justice System, custonwanyinal law system has
ceased to exist. Punishment and imprisonment agdopminant and these are
contrary to custom and only the state benefithéoeaxclusion of the direct crime
victims.
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5.0 SUMMARY

The Victims of Crime are a wide category. There direct and indirect victims.
There is a dichotomy between the rights of an aféerand those of the victims
and this has begun to attract global attention.

6.0 TUTOR MARKED ASSIGNMENT

Evaluate the position of Criminal Justice Admirasion as a course in the CSS
Programme.

7.0 REFERENCES/FURTHER READINGS

Kasumu A. (1977): The Supreme Court of Nigeria,ieenann, Ibadan.
Slappper, G. (2004): The English Legal System, Gee

FGN: Children and Young Persons Legislations

Glanville Williams
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UNIT 2 WOMEN: VICTIMS AND AGENTS OF THE CIRMINAL
JUSTICE SYSTEM

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Contents
3.1 Victimisation of Women
3.2 Arrest and Investigation Process
4.0 Conclusion
5.0 Summary
6.0 Tutor Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

Women’s involvement in crimes whether as offendersvictims is a recent

phenomenon in Nigeria. The information on sex ttistion of offenders and

crime victims is scanty. Statistics from Europe may be of much help because
of the differences in terminology, definitions, aoldssification of crime types,

reporting and recording practices and operationghefcriminal justice system

from time to time. You may be consoled Glifford who says that in the light of

little knowledge of crime including (women offendeand women victims) at this
time, even simple observation have some value.

The categories of offenders and crime victims anbss sex barriers. Both men
and women have been disgraced at probes and tlhusraested at home or
abroad for fraud or for pushing and trafficking darous drugs. More perplexing
has been the growing involvement of women in drfignees, robbery and other
serious crimes of violence and financial fraud, ehhhave until quite lately been
the prerogative of adult males.

2.0 OBJECTIVES

When you have studied this Unit, you should be #dile

1. analyse feminine involvement in crime
2. examine women victimization
3. explain the role of women generally in the crimijuatice system

151



3.0 MAIN CONTENT

In his study of prison populatiorQyakhiromen(2008found that the ratio of
female to male convicts has been 1:5. The raticoaticts to arrests among male
offenders is 1:7. That of women is 1:6. Prisonyagion percentage distribution
is 96.4 (male) 3.6 (female). The implications asdalows:

women enjoy more leniency in the court,

women are protected more readily from prosecution,

women are less likely to earn custodial senterttas men are,

male suspects are still more likely to be arresté@rged and prosecuted
than female suspects,

female suspects are relatively easier convincech theales, implying
perhaps higher morality, and

6. males are predominantly the delinquent sex

b=

o

The ages of convicts were as follows:

Age Male% Female%
Under 20 years 25.3 14.3

21 — 25 years 23.7 21.9

26 — 50 years 48.1 61.3

51 and above 2.9 2.5

This is consistent with the characteristics of medavicts except that the data
show that females retire much earlier from cring&sholars have explained that as
they approach 40 years, females tend to concentrate on family living or in
crimes of cunning e.g. unlawful possession, chgatia.

Oyakhiromen’s (1999analysis of suspects in all the police stationsagos State
on one weekend is as follow:

Offence Category Total No. Male % Female %

(M &F) Total | Male | Total | female
Offences against property 281 43.8 47.5 3.2 40.4
Offences against persons 211 32.6 35.4 2.7 34.1
Other offences 106 15.7 17.1 2.0 25.5
Total 598 92.1 | 100.0 7.9 100.0

The ratio of Male: Female suspects found in thecBatustody were 12:1 (total
offenders), 14:1 (Property offenders), and 13:1rdpeal offences). Female
suspects appear to enjoy bail while the males are tikely to be remanded. Both
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in aggregate number and proportion, both sexe$sregeently in trouble with the
police with regard to the laws governing propehigrt any other.

The preponderance of property offenders in Polioeé Rrison custody have been
explained in terms of differential attitude, podisiand official responses.

Some Scholars have argued that one might be neacemprehending the cause
of crimes and therefore able to proffer effectiwmtcol if only one can discover
whey there are so few female offenders and ovemihgl number of male

offenders.

Some have countered, arguing that the greater cuoitfo among women is a
myth. The reason are that:

a. women’s participation in crime is not less digant , but the double
standards in law enforcement is

b. women criminality wears a masked character agfy deportability and
detection

Causes of feminine criminality are beyond the saafphis course. You will learn
more of that in the manual on criminology propeisisignificant to point out that
female criminality has the potentiality to generateenile delinquency because
children and young persons are closest to theihemst This raises the hazards of
female convicts with their children in the priso$e Nigeria Prison Services
Annual Report, 1984 recorded 240 children with rtmeothers in Prisons and 75
babies, were, in fact, born in the prisons.

3.1 Victimisation of Women

Women have been victims of crimes also. Examples ar
b. state violence

C. domestic violence

d. female crimes (e.g. rape etc)

Off springs of female convicts and even of femattims suffer outright rejection
and hostility. Esemedan his study of off-springs of female convicts fauas
follows:

Hostility and rejection by families 53.6 pEEmt
” Teachers 43.0 “
” Friends 56.0 “
” Other Children 32.0 “
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This kind of victimization has a multiplier effech criminality rate among
children and young persons. The trauma of mateteativation at the critical age
and during incarceration is capable of hardenimgrtinds of the vulnerable age
group as they grow and inflict pains of retardatmna healthy emotional and
moral development.

3.2 Arrest and Investigation Process

There are no special laws or privileges for womaspscts unlike the case of
juvenile offenders. Female juvenile delinquents aiebjected to the same
treatment as male juveniles just like female anteradults.

However, as a matter of practice, the cases innglfemales are often assigned to
female law enforcement officers. Female suspeatiemarrest are not detained in
the police cells where male suspects are. Theyuawally found behind the
counters at police stations.

Women convicts have separate Prisons. Where teeoaly one prison, female
convicts are kept in one wing separate from othergs for male convicts.
Women convicts cannot be flogged. Pregnant onesatdre sentenced to death.

4.0 CONCLUSION

Clifford is nearly right when he says that in thght of little knowledge about
crimes in Africa (Nigeria inclusive) even simplesavations have some value;
number of offenders/victim, and even simple accatohs of evidence in known
cases all are useful. This is particularly truefeminine criminality. Women
involvement in crimes has been unknown in Nigenél wuite recently and since
it was noticed, the momentum had accelerated dhycibo a large extent, the
criminal justice system has had little gender cdesition in processing offenders
and crime victims.

5.0 SUMMARY

Women participation in crimes, women victims angpanses of the criminal
justice system are green field. As women get empaited, and take up what was
formerly men’s work position, they have also becoex@osed to criminogenic
situations also exercising the choices in diveragswy

6.0 TUTOR MARKED ASSIGNMENT

1. Account for Female involvement in Crimes and Criafity in Nigeria.
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2. The Criminal Justice Administration in Nigeria doest adequately protect
the interest of Nigerian womebDiscuss

7.0 REFERENCES/FURTHER READINGS

Kasumu A.(1977): The Supreme Court of Nigeria, i€enann, Ibadan.
Slappper, G.(2004): The English Legal System, Ciaten

FGN: Children and Young Persons Legislations

Clifford (19..)
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UNIT 3 WOMEN AND OTHER SPECIAL GROUPS: CRIME

AND JUSTICE

CONTENTS
1.0 Introduction
2.0 Objectives
3.0 Main Contents

3.1. Women

3.2  Children and Young Persons

3.3  Mental Defectives

3.4. The Prisons

3.5. The Poor
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 References/Further Readings
1.0 INTRODUCTION

In the classical age, man was responsible fotallcbnsequences of his conduct.
It was believed that he had free choice and hecesest it. The neo-classicist
departed from this stand point. They recognisethiecircumstances which could
deprive a man of freewill. An example is insanitymature age. This represents
the modern trend, such that in Modern Nigeria cegaoups of people are treated
specially and differently from others because dirtlpeculiarity. Examples of
these groups are:

Children and Young Persons
Mental Defectives

Women

Prisoners

The Poor Class

This class of people is the focus of this Unit.

2.0 OBJECTIVES

When you have read this Unit, you should be able to

1.

Identify the special groups.
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2. Explain the reaction of the Criminal Justice Adretration System to each

group.
3. Critique the treatment of the Group.

3.0 MAIN CONTENT

You have learnt about some of the special groupsa¥ not going to repeat them
here and it would suffice to add a few things.

3.1 The Women

The Women groups are treated like children and gqersons in some cases and
like male adults in other cases. We shall be comzkwith the modern law.

3.1.1 Right of freedom from discrimination

Under the CFRN, 1999 no citizen of Nigeria shallsbbjected to any disability or
deprivation merely by reason of the circumstandeigiher birth, ethnic group,
place of origin, sex, religion or political opiniofs.42)

3.1.2 Criminal Responsibility

Modern statutes make no distinction between a ewrwoman and any other
adult with regard to criminal responsibility. Ndtee following exceptions;

a.)  Accessory after the fact

The criminal code provides that a wife of Christraarriage does not become an
accessory after the fact to an offence to whichhusband is guilty by receiving
or assisting him in order to enable him to escapgghment, nor by receiving or
assisting, in her husband’s presence and by hlsoatyt another person who is
guilty of an offence in the commission of which Hersband has taken part in
order to enable that other person to escape pueistirmor does a husband
become an accessory after the fact to an offenaghtoh his wife is guilty by
receiving or assisting her in order to enable berscape punishmers.10) But a
wife commits a crime if she shields her husband Wa® deserted from the Armed
forces.

b.)  Compulsion of Husband

A married woman is not free from criminal responigibfor doing or omitting to
do an act merely because the act or omission talee® in the presence of her
husband. But a wife of a Christian marriage isarohinally responsible for doing
or omitting to do an act which she is actually cetted by her husband to so or
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omit to do, and which is done or omitted to be donkis presence, except in the
case of an act or omission which would constituteoffence punishable with

death; or an offence of which grievous harm to pleeson of another, or an
intention to cause such harm, is an element, irchvicase the presence of her
husband is immaterials.33)

c.) No Conspiracy between Married Couple

A husband and wife of a Christian marriage areanohinally responsible for a
conspiracy between themselves alofge34)the reason is that the husband and
wife are one in law and conspiracy can only be cdtedhif there are at least two
independent persons.

d.)  Crimes between Husband and Wife

When a husband and a wife of a Christian marriagdiang together, neither of
them incurs any criminal responsibility for doing @mitting to do any act with
respect to the property of the other, except indhge of an act or omission of
which an intention to injure or defraud some ofberson is an element and except
in the case of an act done by either of them wleewnihg or deserting or when
about to leave or desert the other.

Subject to the foregoing provisions, a husband wifé are, each of them,
criminally responsible for an act done by him or Wwéh respect to the property of
the other, which would be an offence if they weoé musband and wife, and to the
same extent as if they were not husband and wieessence it is a crime for a
spouse to take the others property if they ar@ediapart or if the property is taken
with the intention of leaving the other. But in tbase of the Christian marriage,
neither of them can institute criminal proceediagainst the other while they are
living together. Hence there is no criminal labetvieen spouses concerning each
other.

e.) Rules of Evidence

The several ruleis that every person charged with an offence isompetent

witness for the defence at every stage of the paiogs whether he/she is charged

solely or jointly with other person. Examples,

. A spouse is competent to give evidence if the atge applies;

. A statute stipulates that a spouse shall be comp&taive evidence for the
prosecution or the defence. E.g. Child destructiBigamy; Sexual
offences other than battery, indecent assaultroa@a assault with intent to
commit battery;

In exceptional cases however, a witnesses is canpahd compellable both for
the prosecution and for the defence in criminaltenat For example; spouses of
parties are competent and compellable to give ecelén a relatively few cases.
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E.g. Offences against the spouses property, ammhads of violence against the
spouse.

3.2 Children and Young Persons

Please read over the earlier unit on the subjéthat we need to add are the

following matters of:

. Juvenile ‘at social risk’: They are handled by a@glist arm of the Nigeria
Police Force called the Juvenile Welfare Branchmmasing mainly
specially trained female Police Officers

Having fully investigated the complaints, and irpagpriate cases, the Juvenile in
trouble are not also taken to the ordinary couutstd the Juvenile Welfare Court,
also a specialized court.
Juvenile in trouble or at social risks include:
. Juvenile delinquents
. Juveniles who are not in conflict with the law lané:

- in moral danger

- in need of care and protection

- abandoned, abused, neglected, homeless, or mam@ngalulnerable

circumstances
- beyond parental control.

Beijing Rules

Issue of abolition of Canning has been revivedeicent time. The Beijing Rules
recommend that “Juvenile shall not be subjectedotporal punishment”. In its
place, the following are being advocated:

- deprivation of privileges

- withdrawal of love and affection

- engagement in productive community service

- order to participate in groups counseling and samagtivities

- other intervention strategies.

Argument in favour of Canning:

- itis a form of judicial benching

- culturally it is not seen as an abuse
- itis preferred to institutionalization
- itis still in use etc.

- itinstils fear and so it deters

- itis swift

- it costs less to the state etc
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There are also arguments against corporal punishmen

- It is primitive, inhuman, most depraved

it inflicts pain

- It makes the juvenile bitter and callous towardsepts, guardians and

society
It is harmful to children’s life and makes themondgible and revengeful.
It has potentials of making the subjects hardemigials

- It has not achieved its aims

- It does not attempt to and cannot remove the raase of the juvenile
delinquencies.

The reasons for or against may or may not be vafidwever, the main advantage
seems to be that it does not, waste time and t6dess. Its main disadvantage is
that it does not remove the root cause of juvatelenquency. It may stigmatize

Self Assessment Exercise 1

1. ‘Juvenile shall not be subjected to corporal ipmment (Beijing Rule).
Discuss exhaustively

2. What do you understand by “Other interventiaatsgies”? Mention any
five.

Activity

Discuss the essence of contributions and challeoiges

. Juvenile detention centre

. Approved School

. Borstal Institution

. Motherless Babies Homes

3.3 Mental Defectiveness

These are a special group and are recognized hsaslaw. The early notions of,
causes of crimes and criminals were based on;

- Prepotency of biological factors
- Concept of freewill, rationality of man and equaldf sanctions regardless
of age, sanity position and circumstances

Modern philosophers have rejected the former andlified the latter, having
recognized special groups who lack free will. Exleapmre psychopath, lunatics
and children; and by reason of their excruciatimgumstances, enjoy certain
concession in criminal justice administration.

160



3.3.1 Insanity

A person is not criminally responsible for an acbmission if at the time of doing
the act or making the omission he is in such & sthtmental disease or natural
mental infirmity as to deprive him of capacity toderstand what he is doing, or
of capacity to control his actions or of capacaykhow that he ought not to do the
act or make the omissiofCriminal Code s.28)

In Some delusion/Diminished Responsibility

A person whose mind at the time of his doing orttng to do an act, is affected

by delusions on some specific matter or mattersathu is not otherwise entitled

to the benefit of the foregoing provisions of teextion is criminally responsible

for the act or omission to the same extent asdfrdal state of things had been
such as he was induced by the delusions to beiegrist.(s.28, cc)

Criminal Justice Administration gives due insanitgnything bordering on
insanity, or inability to form a rational judgmentt exercise will-power to control
one’s actions. This insanity is a general defenmecttiminal responsibility.
Diminished responsibility may reduce responsibilitgr murder to that of
manslaughter.

3.4 The Prisons

The Persons in prison are a special group. Thegdioms are restricted. Prisons
exist among other things, to identify the reasarstlie anti-social behaviour of

offenders, teach and train them to become usefizkos in a free society after

discharge.

The Government of Nigeria is nearer achieving tloisjective with the
establishment of the following:

1. Open Prison System
2. National Open University of Nigeria (Prisons SpeCanter)

The objectives of the National Open University oifgéfia (NOUN), Prisons
Special Centre may be subsumed as follows:

1. To encourage the advancement of learning and tod &l to all persons
without discriminating the opportunity of acquirireg higher and liberal
education.

2. To provide courses of instruction and other faesitfor the pursuit of

learning especially to those who may not, by natiréheir circumstances,
enroll for residential full time university educati.
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3. To relate the activities to the social, culturab aaconomic needs of the
citizenry.

In his study of Capacity Building and Rehabilitatiof Prison inmates and crime
control through Open and Distance Learning (20@8)akhiromen found from a
sample of 390 male and 114 female prison inmatasttite programmes which
appeal most to prison inmates (male and Female)dier of preference are:

Computer lieracy 12.8%
Enterpreneurship/small scale business management .8%21
Cell phone repairs and maintenance (male) 8.7%
Source and Agro based Food Technology(female) 942.3

All were unanimous in their first or second choibat differ in their third
preferences. Given the necessary official politiedl, public and family support,
it is believed that the NOUN has the potential efnig able to train, teach and
empower prison inmates to be useful citizens ardrdfthem the chance of
putting their acquired skills into the servicedlod society.

3.5 The Poor

The criminal Justice System recognizes the Poa special group and has the
Legal Aid Scheme to their rescue.

The CFRN, 1999 Section 46 provides special jurtszhicof High Court and Legal
Aid. Subsection 4 provides as follows:

The National Assembly shall make provision;

I for the rendering of financial assistance to amjyigent citizen of Nigeria
where his right under chapter IV of the Constitnt{dfundamental Rights)
has been infringed or with a view to enabling harehgage the services of
a legal practitioner to prosecute his claim and;

. for ensuring that allegations of infringemerftsauch rights are substantial
and the requirement or need for financial or legdlis real.

4.0 CONCLUSION

The Children and Young Persons Legislations appiyaly to both male and

female delinquents. The adult male and adult fensae both subject to the
Criminal and Penal Codes. The major differencehad they are kept in separate
cells or prisons if they are to be detained. Wonwéin are married under the Act
enjoy partial defences to criminal liability for espfied crimes. Persons under
incarceration are special groups. So also are doe, pnd mental defectives. The
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state provides Legal aid for the poor and in appate case to deserving members
of the public.

5.0 SUMMARY

You have learned about the favourable dispositibnthe state towards the
vulnerable members of the public. Examples of saphkcial groups are: the
children and Young Persons, mental defectives, womesoners and the poor.

6.0 TUTOR MARKED ASSIGNMENT

Compare and Contrast the criminal justice admiaigtn of adult
offenders/offences and the special groups offeroféesces.
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