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INTRODUCTION

National Open University of Nigeria, Abuja, runs MLin International Maritime Law and is
taught in the Department of Jurisprudence and hat@nal Law by renowned expeitsthe area

of International Law, International Maritime Lawdmternational Law of the Sea. You will gain
knowledge and practical skillequired to advise, litigate and negotiate, basedetevant legal
frameworks such as international trade law andrenmental law and the rules of admiralty. The
wide range of options includes key modules thaviethe essential know-how for a career in
the maritime industry, such as Carriage of GoodSé&g, Marine Insurance, Admiralty Law and
International Trade Law. Maritime law is a compbaxd fascinating special area that opens up a
broad range of career options. Whichever path ymose, our diverse student community and
extensive industry connections will enable you wddba global network of contacts that will be

invaluable for your future in the maritime industry



The LLM Maritime Law programme develops your preatiegal skills required to advise, litigate
and negotiate, within a module structure that afloy@u to shape your degree towards your
particular interests. The LLM Maritime Law draws te research strengths of the department of
academic staff who are active at the cutting edgeternational and national legal reform and
development. In the Department of Jurisprudenak laternational of Law we are strongly
committed to providing the very best learning eigrace for all our students in a friendly,
stimulating and research-led environment. This lehging and prestigious degree attracts

talented students from around the world for thoke already have legal training.

Note that Maritime law regulates activities thdteglace on the sea. Many countries have their
own laws which govern maritime activities withirethborders, but there are also various treaties
and conventions which provide a framework for inggional maritime laws. Students pursuing an
LL.M. program in Maritime or Admiralty Law will bexposed to a number of issues important in
the field, including regulation of shipping, marimesurance, and international trade Law. And
increasingly, LL.M. programs in Maritime Law ares@lexploring related topics, such as marine
pollution and climate change. An LL.M. in Maritinh@w can prepare grads for a variety of jobs,
including maritime specialists in private law firnlegal analysts at maritime insurance firms, or

positions at international bodies.

This LLM provides an advanced understanding ofecisist area of maritime law and enables
practitioners in both the legal field and maritimnelustry to enhance their career prospects. It
improves students’ research and independent stkillg as well as the ability to develop
substantiated critical argument. It is open to stisl who have successfully completed an LLB
degree. International Maritime Law Program bringgether a global network of accomplished
professionals from a broad range of legal practicekistries, and businesses. The programme is
unique blended learning format combines theory@adtical with online instruction, offering a
level of flexibility that's ideal for busy Legal actitioners who seek advanced expertise in

International Maritime Law.
COURSE LEARNING OUTCOMES

You will learn the key doctrines of internationabhtime Law and practice from the Department
of Jurisprudence and International Law taught bynivers of academic staff of the department of



the Faculty of Law, while you expand your interoatdl connections. Such concepts of

International Law are:

I. The concept of International Maritime Law

ii. Delimitation of various maritime Zones

iii. The doctrine of hot pursuit

iv. Sources of International Maritime Law

v. The rights of coastal and Landlocked statesaingating seas and International straits
vi. Principles of International Maritime law.

vii. The jurisprudential issues on Internationalrilene law.

The LLM in International Maritime Law provides oppanities for students to develop and
demonstrate knowledge and understanding, qualitégd|s and other attributes in both

International Maritime and commercial Law..

AIM OF THE COURSE

The general aim of this course is to equip you Wi knowledge and skills needed to undertake
a meaningful study in the International MaritimeaLdt aims at making you an informed reader

and analyst of Maritime Law. The programme develasling knowledge and awareness of
international trade and maritime law, increasingerstanding of how commercial trade ventures

may give rise to legal issues

LLM in International Maritime Law is aim to educalev graduates and practicing lawyers in
National and International Maritime Law which allsthem to make a contribution to the shipping
industry. Being a highly specialized course it deal sophisticate new areas of Maritime and
Ocean Laws. The course is highly relevant and sereriented. The primary objective of LLM
Maritime Law is to produce law professionals wha @aitically evaluate the laws and legal
systems pertaining to water bodies and ports fag@@g vessels from a juristic perspective. It
also fosters expertise specialized in areas oftimarilaw, jurisprudence and other emerging laws
rising out of international disputes. On successfuhpletion of the course, a law professional will
enhance his/her drafting skills pertaining to Intgional Maritime Contracts. The course ensures
that its participants become qualified legal expedpable of addressing legal issues arising in

Fisheries and Marine sectors.



Studying LLM is really essential in Nigeria as Nigels a major maritime state in Africa. However
specialized knowledge in a legal subject like Im&ional Maritime Law is a sign of having an
edge over others. It can help carving our nichearaspecially when there is a dearth of maritime
lawyers in NigeriaThis course approaches law in relation to how it is applied in practice. Students with

a prior degree in Law may continue their studies to a PhD degree in International Maritime Law.

The Department’s LL.M. programme provides studevith a specialised education in maritime
law from an international perspective. Particulapéasis is placed on the study of shipping law,
especially the international regulatory law of rtiareé transport to ensure maritime safety and the
protection of the marine environment. The progranatee covers the commercial law aspects of
shipping including the carriage of goods by searaadne insurance as well as public international
law and law of the sea. Unlike traditional prograes, Department’s LL.M. programme offers a
distinctive international study of maritime law. [asystems of law in the world, including the
civil and the common law systems, are comparatigelysidered in relation to maritime affairs.
An international faculty brings to the classroora tégislative and judicial experience of leading
maritime jurisdictions. The programme is also desd)to provide training in the development
and drafting of maritime legislation. Intensive ftiray exercises are carried out taking into account
both the international law on the subject as wallanal maritime policies and objectives.

Finally, the LL.M. programme is an exciting intewtaral journey as the Department draws
candidates from across the globe. The departmenmgies a spirit of mutual understanding and
cooperation between cultures, paving the way faour&u collaboration between graduates in

combining efforts towards international unificatiohmaritime law.

WORKING THROUGH THIS COURSE

As mentioned earlier, the course contains four resdof 17 units which blend theory with
practice in the field of Law of the sea as a maje@a studies. You should painstakingly go through
all the units in this course, taking note of theeggial concepts introduced to you. You should also
do the Self-Assessment Exercise and the Tutor-MbAssignments. For you to drive maximum
benefit from the course, you should consult as mainthe reference/suggestions for further
reading given at the end of each unit.



COURSE MATERIALS

The major materials to be used for the course are:
This Course Guide;

Study Units;

Textbooks;

Assignment File; and Presentation Schedule.

In addition, you must obtain the textbooks as theynot provided by NOUN. You are required
to obtain them in your own responsibility. You mayrchase your own copies. Your tutor will
always be available should you have any probleobtaining these textbooks.

STUDY UNITS

There are 17 study units in the course and young#éid between fifteen (15) to twenty (20) weeks
to study them thoroughly, working through the exas@ssignment and consulting the
recommended texts.

TEXT BOOKS AND REFERENCES:

To be bit acquainted with the maritime law andl stnt to know more and keep yourself updated,
here are some of the best books on the same whathdwdefinitely quench your thirst for
knowledge about all of the admiralty laws, by prg you with almost every aspect of maritime

guestions and offences including seafaring actiwibf merchant ships, passenger liners, yachts,
navies and navigation; and also shipbuilding, seesma, sailing ships etc,

1. Maritime Law by Christopher Hill

2. Coastal State Regulation of International Smggay Lindy S. Johnson



3.Admiralty and Maritime Law by Robert Force

4. Maritime Law by Yvonne Baatz
5. Admiralty and Maritime Law (Hornbook Series StatlEdition)
ASSESSMENT

There are self-assessment exercise, there willNd&sTwhich is over 30 percent and the final
exams which is 70 percent. However the pass mattieia student must get 50 and above

COURSE OVERVIEW/PRESENTATION

The sea is vital to human existence for commeragigation routes, and as a major source of
natural resources. Legal expertise in the issug®wuding the law in these areas is always in
demand. LLM in International Maritime Law will giwpou an in-depth understanding of the law
concerning contracts for the carriage of goodsjmaansurance, international trade and law of the
sea. Learning from experts with high level acadeand practical experience, you will gain

specialist knowledge and skills that are highlyueal by employers, and open up a range of

exciting career opportunities.

Graduates of the LLM in International Maritime Laawe well positioned for stimulating and
rewarding career opportunities. Improving your emypbility is a key priority for us, and we
organise a range of events to help, including tireual LLM careers fair, which gives you the
opportunity to meet local and international lawnfs, as well as networking events and visits to
leading practices in the City of London.

TUTOR MARKED ASIGNMENT

There will be turtor marked assignment to be adstemed by the Lecturer

FINAL EXAMINATION AND GRADING



COURSE SCORE DISTRIBUTION

o 30% of the final grade is based on the TMAs
e 70% of the final grade is based on examination.

e Seminar presentation

COURSE OVERVIEW/ PRESENTATION

This is a three credits unit course running indpeng semesters of an academic year for Master
of International Maritime Laws students. The Mast@rogramme is part of the strategy of the
Law Faculty on focusing on internationalization dadal issues pertaining maritime law. The
programme aims through its courses and mastessttegive the students a broad introduction
and knowledge of the International Maritime Lawcluding its development, politics and
institutional aspects. Also the course shall adtheoskills of the students to identify, analyze,
explain and solve legal problems; both on a théaeind a practical level. There will be a special
focus on the relevance and application of inteomatl Maritime Law in relation to human

activities in the sea.

The objective is to be achieved through activei@pgtion of the students during the courses;
through study, discussions, and papers. Lecturkgrevide for the introduction to the themes
while problem-based seminars will make most otéaehing where students and teachers identify
and discuss legal questions. The objective istalspialify the students for careers within a broad
specter of areas; both at national and internatitavel. Candidates will be qualified for jobs
within the United Nations and its specialized agesicin national diplomatic service as well as

public administration and industry and commerce.

It covers the main principles of international Miane law and a case study of a selection of
international treaties concerning the use, exgioiteand management of the resources of the seas
and oceans of the world. The course will also exarsome leading cases decided by international
courts and tribunals concerning the law of the s#tawill focus on the 1982 United Nations
Convention on the Law of the Sea. It will also aotree evolution of the international law of the
sea, international efforts to regulate the delitmtaof the maritime zones and exploitation of the

resources therein, a selection of other internatidneaties relating to the management,



conservation, exploitation of the resources of $bas and the case law developed by various
international courts and tribunals. The aim iptovide a thorough understanding of the current
regime of the law of the sea and the interplay betwlaw and politics in this area.

The course focuses predominantly on internatioaal, lwith a particular emphasis on the
International law of the sea. Students will acqeixpertise in the multifaceted interface between
the different fields of international law, whilslsa developing specialist knowledge of the law
pertaining to the sea. The skills learnt on thisgpamme are adaptable to work in international
bodies such as the United Nations, Internatior@r and Tribunals, and International Law
firms; as well as in roles relating to piracy orrima pollution. The ICC Commercial Crime

Services, the International Maritime Organisatitwe, Marine Management Organisation
HOW TO GET THE MOST FROM THIS COURSE

This Course is about the International Maritime L#vis a postgraduate course for students who
are registered for Masters of Law Degree Prograningea useful study also to anyone who does
not intend to complete the degree course but warlesarn marine Law generally. This Course is
particularly concerned with maritime activities the sea and oceans of the world. It comprises
two semester papers, namely: JIL 810 and JIL 82@hEof them is a 3-Credit Unit course,
implying a minimum study time of 8- hours per wefek the duration of each of the two semesters.
In the course. Maritime law or otherwise known awine law, is an area of law that specialises
in issues that occur offshore. These include opediay, admiralty, and maritime commerce. Not
many realise that the rules governing the sea trargendously from those on land. From issues
such as accidents due to colliding fishing vessbbs,discovery of sunken treasures, employees’
rights while working at sea, to conflicts arisimgrh environmental issues. Maritime law covers
them all. Did you know that maritime law is onetloé oldest and most established types of law in
the world?

TUTORS AND TUTORIALS

You are not alone in your journey through this seuas there are facilitators and tutors to guide
and assist you. You should make sure you explatapportunity, especially during tutorials. If
you have read the course materials very well, yduable to identify the issues to be sorted out
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with your facilitators/tutors. This simply meansattyou should not miss your tutorials and you
should adequately prepare for them.

SUMMARY

Although this course is an introduction to Intermadl Law of the sea, it exposes you to the
essentials of the law of the sea which comprisesules governing the use of the sea, including
its resources and environment. The law of the seme of the principal subjects of international
law and is a mixture of treaty and establishedmoerging customary law. The law of the sea
covers rights, freedoms and obligations in areab s shipping, territorial seas and waters and
the high seas, fishing, wrecks and cultural heeitggotection of the marine environment and
dispute settlement.



INTRODUCTION
GENERAL OVERVIEW OF THE INTERNATIONAL MARITIME LAW

International Maritime law is a fundamental bran¢taw that regulates commerce and navigation
on the seas or other navigable waters. It covetsoad spectrum of matters such as the
development of legislation, both nationally andemm&ationally; customs and excise regulations;
the fishing industry; human rights and employmestes usually relating to the crew; insurance
claims; property damage; the implications of stoagsvon vessels; pollution; personal injuries;
wreck and salvage; piracy; and container and pgssdiner matters, etc.

The origins of maritime law date back to antiquaty did trade between nations through sea
transport. It thus became increasingly necessagypand this scope of the law as no country may
claim arbitrary jurisdiction over the seas. Consesrsetween nations also became vital in the face
of disputes. With time, the principles of maritifav were developed and refined. However it

must be noted that although general maritime lasvdeveloped internationally, it operates under
the auspices and laws of an individual countryashenation bases its own maritime law on the
general international regulations with the modificas and qualifications it deems essential and
suitable to its particular needs.

In addition to the above, maritime law regulatese¢hforcement of contracts and commonly makes
provision for damages to parties who have suffesgede form of loss at the hands of a contracting
party that has failed to honour or perform in ademice with their agreement. Such a contractual
clause must be distinguished from the principlegeferal average which contemplates the
voluntary sacrifice made by the master of the shiigspect of cargo, equipment or funds in order
to mitigate further losses or damage in an emenrgene loss suffered by parties is thus shared
amongst other parties who have shared in the natlerxsnture.
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The exception of force majeure in contracts usuayp exists which relieves a party from any
liabilities or obligations whenever an extraordinar unpredictable vent occurs, such as a war,

strike, or an act of God.

Module 1: CONCEPTS AND NATURE OF THE INTERNATIONAL MARITIMEL AW

Unit 1 The Concept of International Maritime Law

Unit 2 Historical Development of the Internatiomédritime law

Unit 3 The Sources of International Maritime Law

Unit 4 The Components and principles of InternaidVaritime Law

Module 2: DIVISION OF THE SEA INTO MARITIME ZONES

Unit 1 Internal waters

Unit 2 Territorial Sea

Unit 3 Contiguous Zone

Unit 4 Exclusive Economic Zone

Unit 5 The High sea and Coastal jurisdiction dMerchant ship

Module 3: THE HIGH SEA AND ITS USES

Unit 1 Scope and freedom of the High Sea
Unit 2 The uses of High sea
Unit 3 International Sea Bed Authority
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Unit 4 Access to the Sea for Landlocked statedmtednational Straits

Module 4: THE REGIME CONTRACT OF CARRIAGE OF GOODS BY SEA

Unit 1 Definition and Historical development of contrattarriage by sea
Unit 2 Types of contract of carriage of goods &g s

Unit 3 Bills of lading contracts

Unit 4 International Trade Law

MODULE 1: THE CONCEPT AND NATURE OF INTERNATIONAL MARITIME LAW
Unit1l  The Concept and Characteristics of Intenational maritime law
1.1 Introduction

International maritime law is a branch of interpatl law, cutting across public and private law.
It has helped defined and make more uniform a venyptex area of law both within and outside
Coastal. It consists of a regulatory system foenmational shipping for the purposes of trade
facilitation, maritime safety, environment protecti and security. It is one of the most detailed
and systematically regulated fields of internatidaal. It is also a field where industry-developed
standard contracts draw heavily from internatioingtruments and market practices aimed at

harmonization.

1.2 Learning Outcomes
It is intended that at the of this unit should béedo:

I. Define the Concept of international maritimeaLa
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il. The Nature and Characteristics of Maritime Law

iii. Explain the Historical development of Interimatal maritime and
iv. List the sources of International maritime Law.

1.3 Definition of International Maritime Law

Maritime law has been variously described and eefim ways that reflect subjective perception
as well as semantics. One view is that maritime pagwides the legal framework for maritime

transport. Another is that maritime law comprisdsdy of legal rules and concepts concerning
the business of carrying goods and passengers tey.vizoth are narrow in scope but the first is
more general and could be construed as embracittgnyan maritime, which extend beyond the

purely private domain of maritime business and cenoe, into areas of public concern

Others submitted that the distinction is artifi@ald anomalous, and in support of their proposition
point to the etymological root of the word maritimghich derived from Latin, means of or

pertaining to the sea. In this broad sense, time tearitime law accommodates the entire body of
laws, rules, legal concepts and processes thaterétathe use of marine resources, ocean

commerce, and navigation.

The expression Admiralty Law, used in many coustwéh Anglo Saxon legal traditions, adds to
the terminology debate. Admiralty law refers to thedy of law including procedural rules
developed by the English Courts of Admiralty, ieithexercise of jurisdiction over matters. This
jurisdiction was distinctively different from thaf the common law courts. Admiralty law thus
originally encompassed the subject - matter ovachvthe admiralty courts possessed inherent
jurisdiction imbued through a process of evolutiSaobsequently, the subject matter which bore a
maritime character was codified and enumeratedtéyte. Interestingly enough, while in the
English language, the word admiralty originatetheoffice of the Lord Admiral; its root meaning
is derived from Arabic.

In Common Law jurisdictions, Admiralty Law often maotes the Maritime Law relating to wet
matters, i.e., those involving ships when theyarsea, as distinguished from dry matters also
involving ships but pertaining only to commerciapacts that are essentially land-based issues.
While Maritime Law consists of two broad elementisjding it into two neat compartments and
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labeling them public and private, is rather an ovesimplification. The shipping industry is
involved in many matters of general law and nonimae legal transactions which are not part of
the lex maritima. It is well acknowledged that maspects of commercial maritime law are in
fact derived from the lex mercatoria8. The bifuimatmay be attributable to perceptions that are
politically tinged.

Professor Gold states: the new law of the seanhide past decade addressed itself to almost all
areas of ocean use except the one that since e®dawn of history, has been pre-eminent - the
use of the ocean as a means to transport peopkha@ngoods from place to place on this planet,
so much more of which is water than is land. Matnmaasport has been discussed in an almost
abstract manner, as if it did not really fit ordiey within the public domain but needed to be
confined to the more private region of internaticoeanmerce, which was considered to be outside
the scope of the law of the sea.

Professor Sanborn had this to say: The word magitaw, as commonly used today, denotes that
part of the whole law which deals chiefly with tlegal relations arising from the use of ships. But
in the earlier period, of which this work treatsg taw maritime had a considerably wider scope.
It dealt not merely with the modern Admiralty labyt also with the primitive. Ancestors of some
branches of our modern commercial law, dealt tath the germs of that public law which we
today style international law.

International Maritime law is the body of intermatal legal principles which governs, in
particular, marine commerce and navigation, busitessacted at sea or relating to navigation,
to ships and shipping, to seamen, to transportafipersons and property at sea and marine affairs
generally. It is a also a body of international $avinternational conventions, and treaties |,
international customs that govern private maritinusiness and other nautical matters, such as
shipping or offenses occurring on open water. ha@gonal rules that governs nautical issues and
private maritime disputes. Admiralty law consist®oth domestic law on maritime activities, and
private international law governing the relatiopshbetween private parties operating or using
ocean-going ships. While each legal jurisdictionally has its own legislation governing maritime
matters, the international nature of the topic drneed for uniformity has, since 1900, led to

considerable international maritime law developragimicluding numerous multilateral treaties.
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1.SELF ASSESSMENT EXERCISE: Give a succinctly defiion of maritime law in your

own words

1.4 Characteristics of International Maritime Law and Business

i.International Nature

Although regulated to a large extent by nationgidiation, maritime law in almost all jurisdictions
is clearly shaped by international influences,antioular international conventions. This is due to
the fact that shipping by its very nature involwe®rnational relations. The ocean-going vessels
flying the flag of a state operate in all watem®tighout the world and sail from country to country
Vessels often are supplied and repaired in forpigms. Cargo may be damaged or lost while at
sea in the course of an international voyage a foreign port, and likewise seamen may be
injured on the high seas or in the waters of fareiguntries. Such background facilitated the
development of common international usage and gesince antiquity. The common universal
usage and practices were subsequently adoptedibpaldaws. Maritime law is thus a specialized
domestic law that cannot avoid international infloes. This may in part be the reason why judges
and lawyers who deal with maritime law considemtbelves as specialists with an international

background.

li.Complete Legal System

The second important characteristic of maritime Iavits breadth. Maritime law is a complete

legal system, just as the civil law and the comrnasnare complete legal systems. Maritime law,

incidentally, is much older than the common law pnobably contemporaneous with the advent
of the civil law. That maritime law is a completegal system can be readily seen from its
component parts. As noted by William Tetley, manréilaw has had its own law of contract of

sale of ships, of service (towage), of lease chaggof carriage of goods by sea, of insurance
(marine insurance being the precursor of insurast®re, of agency ship chandlers, of pledge
(bottomry and respondentia), of hire ( masters seaimen), of compensation for sickness and
personal injury (maintenance and cure) and riskibigion (general average]. It is and has been
a national and an international law probably tinst forivate international law. It also has had its
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own public law and public international law. Mamie law has and has had, as well, its own courts

and procedures from earliest times.

As will be seen in due time, International maritilaes seeks to regulate personal and property
relationships as well as contractual and tortuelstionships. The comprehensiveness of the law
can also be seen in its administrative and few ioahprovisions. In short, maritime law is a
comprehensive system of law concerning maritimeemaboth public and private, with the later
forming the major part.

iii.Special Legal Jargons

The study of maritime law usually employs the useamplex jargons which, in most cases, are
alien to other areas of law. Understanding theestibpatter without first knowing such shipping
terms may often be difficult. The presence ofateht jargons peculiar to this area of law may
well be attributable to its unique development.l¥Eararitime law the basis of modern maritime
law is distinguishable from the development of otheeas of law. Though first developed in
continental Europe, the law relating to shippingwa origin, based on customs only- custom and
usage of the sea. Though the forthcoming discussieveal many of these special jargons, we

may tentatively note some of them here: chartdypararitime lien, general average, and salvage.

Charter party : A charter party is a contract of lease of a ship/hole or in part for a long or
short period of time or for a particular voyage.

Maritime lien: A secured claim against a ship and sometimes agaango or bunkers in respect
of services provided to the vessel or damages Hypiite

General average:The monetary contribution required of ship-ownard aargo owners or their
respective insurers in respect of general averagenglitures and general average sacrifices.
Cargo’'s claim for general average contributionsrejahe ship is secured by either a maritime

lien or a statutory righin rem depending on the jurisdiction concerned.

Salvage:Rendering assistance to ships at distress. Rulasdawy such assistance have long been

prescribed in various maritime nations.
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2. SELF ASSESSMENT EXERCISE: List at least five cheacteristics of maritime law and

business

1.5 The Four Pillars of International maritime Law

International waters are any waters outside thedigtions of a coastal State and foreign countries
Ships sailing in international waters typically Ifaihder the country of a ship’s registry, for
maritime laws. However, in certain circumstancesasitime laws of the nearest country could
apply. To illustrate, a ship’s registry is Nass@then the ship is sailing in international waters,

Nassau’s maritime laws would apply in most cases.
The Pillars are:

i. SOLAS: Safety of Life at Sea — is generally regardethasmost important of all international
Conventions. The international SOLAS Conventiors setnimum safety requirements for the
construction, equipment, and operation of merckigs. The 14 chapters currently included in
the SOLAS Convention consist of a range of codesragulations which specify the minimum
safety standards for the area mentioned aboveSTeAS Convention does not apply to all ships.
Only vessels travelling international waters exaigdwvarships, cargo ships of less than 500 GT,
non-propelled ships, wooden ships, non-commerdedgure yachts and fishing vessels will be
held accountable to the standards enforced by SOLAS

ii. MARPOL : The International Convention for the PreventidriPollution from Ships — is the
main international maritime Convention covering ghrevention of environmental pollution by
ships. MARPOL covers pollution prevention from autine operational and accidental
perspective. In addition to setting standardsherdischarge and cleaning processes of operational
shipping waste, the MARPOL Convention also setsdsteds for the stowing, handling, and
transfer of hazardous cargoes. Unlike SOLAS, theRRRBL Convention applies to vessels of all
types flagged under a State member of the Convgntio that operate within its jurisdiction,
regardless of where they sail. Signatory flag stadee obliged to incorporate MARPOL

requirements into domestic law.
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iii. The STCW: Standards of Training, Certification and Watchkeg for Seafarers sets

minimum qualification standards for personnel arelacof all levels on board a ship, including

masters, officers and watch personnel. Similarh® other pillars, the main purpose of the
international Convention is to promote safety a, selongside the protection of the marine
environment. STCW is helping to further achievesthgoals through a common agreement which
ensures similar programmes of training with equahdards are carried out by all seafarers of
equal role and rank globally. The STCW Conventiequires that training leading to the issue of

certification is provided by an approved source.

iv. The MLC: Maritime Labour Convention sets out minimum stadddor seafarers working
on a ship. The comprehensive Convention providastamationally recognised, single source of
regulation and guidance. Under the MLC, seafardidave minimum working and living rights

covering among other areas such as: Contracts pibgment, pay, manning levels etc.
1.6 Summary

In this Unit we were able to consider the varioaBndtions of international maritime law and
its characteristics. Maritime law is a body of lapplicable to maritime commerce and vessels.
The key to understanding maritime law is to und@erdtthat it has developed to promote
maritime commerce, which is a matter of internatia@oncern and practice. As a consequence,
while most maritime nations have their own maritilam, the principles of maritime law are
mostly consistent among maritime nations, and dewsbased on general maritime law

principles are widely recognized around the world.

Admiralty law is generally synonymous with maritirfeav although admiralty law is more
correctly understood as a subset of maritime ladmialty law evolved as an amalgam of
international common law and civil law or codescided by judges who would look to
international practices and customs, as well athéolocal civil law, to determine what
standards to apply to maritime disput&se important characteristic of maritime law is its
breadth. Maritime law is a complete legal systamt ps the civil law and the common law are

complete legal systems. It also has had its owtiglaw and public international law
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Maritime is the masculine accusative form of maesj, derived from maritimus, meaning "of the
sea. The foundation of maritime law is a significémody of well-established common law,
developed from ancient practices of maritime conu@and from the decisions of maritime courts
applying those standards of traditional admiradty,lin what has become known in the U.S. courts
as the general maritime law. Maritime law alsoua@s statutory enactments, many of which are
driven by, or at least based upon, internationalzeations and agreements, as well as established
maritime customs. In some ways, maritime law hagldped apart from and somewhat in tension
with local civil laws. It has done so because thedbmental purpose of maritime law is different
from that of the civil law. While the civil law deloped to help maintain a civil society and resolve
disputes between members of a single nation, meritaw developed to pro-mote the just and
speedy resolution of disputes among per-sons frossibly different countries involved in

maritime commerce

The designation of a matter as an admiralty méattags it within federal jurisdiction, and makes
it subject to the federal maritime law. The necgssansequence is that the state law that would
otherwise apply is supplanted by the federal rfilgexision. To balance the national interest in a
uniform maritime law with the local state inter@spreserving state jurisdiction over local matters
the federal Judiciary Acts have noted that the rield®ourts have original jurisdiction, exclusive
of the courts of the states over any civil casadrhiralty or maritime jurisdiction,but then goes
on, “saving to suitors in all cases all other rereedo which they are otherwise entitled (this is
referred to as the Savings to Suitors clause.
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3.

SELF ASSESSMENT EXERCISE: What are the five pillarsof International Maritime
Law

1.8 Possible Answers to Self-Assessment Exerciselno

International maritime law, also known as the Lawhe Sea, refers to the laws used to govern
international waters. It consists of a body of amtions, regulations, and treaties used to govern
nautical issues and regulate maritime organizations

Unit 2 Historical Development of internatimal maritime Law
2.1 Introduction

The origins of maritime law go back to antiquityedduse no country has jurisdiction over the
seas, it has been necessary for nations to reaebragnts regarding ways of dealing with ships,
crews, and cargoes when disputes arise. The d¢aatiesements were probably based on a body
of ancient customs that had developed as pradadations to common problems. Many of these
customs became part of Roman civil law. After @édf the Roman Empire, maritime commerce

was disrupted for about 500 years.

After maritime activity was resumed in the Middlgées, various disputes arose and laws were
formulated to deal with them. Gradually the lawshef sea were compiled; among the best-known
collections of early maritime law are the Laws dé©n and the Black Book of the Admiralty, an
English compilation prepared during the 14th anth X®nturies. Special courts to administer sea
laws were set up in some countries. In Britain yodaaritime law is administered by courts of the

admiralty.
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2.2 Learning Outcomes

It is intended that at the end of this unit youlddddoe able to

I.Analysis the Historical Evolution of the Law afternational Maritime Law.

il. Explain the origin of maritime law of the Mediranean’s

iii. List he first major codes of maritime Law

2.3 Origin of Maritime Law

The origins of maritime law go back to antiquityedduse no country has jurisdiction over the
seas, it has been necessary for nations to reaebragnts regarding ways of dealing with ships,
crews, and cargoes when disputes arise. The d¢aatiesements were probably based on a body
of ancient customs that had developed as pradadations to common problems. Many of these
customs became part of Roman civil law. After @édf the Roman Empire, maritime commerce
was disrupted for about 500 years.

After maritime activity was resumed in the Middlgées, various disputes arose and laws were
formulated to deal with them. Gradually the lawshef sea were compiled; among the best-known
collections of early maritime law are the Laws dé©n and the Black Book of the Admiralty, an
English compilation prepared during the 14th anth X®nturies. Special courts to administer sea
laws were set up in some countries. In Britain yodaaritime law is administered by courts of the
admiralty

2.3.1Ancient maritime legislation

Though the marine law of modern Europe has its dations laid in the jurisprudence of the

ancients, there is no certain evidence that eitreePhoenicians, Carthaginians, or any of thestate
of Greece, formed any authoritative digest of ndsml. Those powers were distinguished for
navigation and commerce, and the Athenians in q4dati were very commercial, and they kept
up a busy intercourse with the Greek colonies il AMinor, and on the borders of the Euxine and

the Hellespout, in the islands of the Aegean sed,im Sicily and Italy. They were probably the
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greatest naval power in all antiquity. Themistodiesl the sagacity to discern the wonderful

influence and controlling ascendancy of naval power

The Athenians encouraged, by their laws, navigadod trade; and there was a particular
jurisdiction at Athens for the cognizance of coatsaand controversies between merchants and
mariners. There were numerous laws relative toitfies and interests of merchants, and of their
navigation; and in many of them there was an ermlg@awemove, as much as possible, the process
and obstacles which afflicted the operations of c@nce.

The universality and stability of the Greek tonguexe owing, no doubt, in a considerable degree,
to the conquests of Alexander, to the loquacitthefGreeks, and the inimitable excellence of the
language itself; but it is essentially to be imgpute the commercial genius of the people, and to
the factories which they established, and the teauk correspondence which they maintained
throughout the then known parts of the easterndvorl

The Rhodians were the earliest people that actoedigted, digested, and promulgated a system
of marine law. They obtained the sovereignty of $kas about nine hundred years before the
Christian era, and were celebrated for their ngeater and discipline. Their laws concerning
navigation were received at Athens, and in allishends of the Aegean sea, and throughout the
coasts of the Mediterranean, as part of the lamatbns. Cicero, who in early life studied rhetoric
at Rhodes, saysthat the power and civil discipline of that redaldontinued down within his
time of memory, in vigor and with glory. We are @ided to the Roman law for all our knowledge
of the commercial jurisprudence of the Rhodiang. iy their arts and dominion have perished,
but even their nautical laws and usages would leatieely and forever disappeared in the wreck
of nations, had it not been for the superior wisddfrtheir masters, the Romans; and one solitary
title in the pandect3contains all the fragments that have floated deswmodern times, of their

once celebrated maritime code.

The Romans prohibited commerce to persons of bigthk, and fortune and no senator was
allowed to own a vessel larger than a boat sufitdie carry his own corn and fruiteie navigation

which the Romans cultivated, was for the purpog$egan, and not of commerce, except so far as
was requisite for the supply of the Roman markéh wrovisions. This is the reason, that amidst
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such a vast collection of wise regulations as areaglied in the fabric of the Roman law, affecting

almost every interest and relation in human life.

2.4 Maritime legislation of the middle ages.

Upon the revival of commerce, after the destructidrthe Western empire of the Romans,
maritime rules became necessary. The earliest@bah@dern sea laws was compiled for the free
and trading republic of Amalphi, in Italy, abouettime of the first crusade, towards the end of
the eleventh century. This compilation, which hasrbknown by the name of the Amalphitan
Table, superseded the ancient laws; and its atyhwas acknowledged by all the states of Italy.
Other states and cities began to form collectidmearitime law; and a compilation of the usages
and laws of the Mediterranean powers was made ahlisped, under the title of theonsolato

del mare This commercial code is said to have been digest8arcelona, in the Catalan tongue,
during the middle ages, by order of the kings ofagon. The Spaniards vindicate the claim of
their country to the honor of this compilation; at@ opinion of Casaregis, who published an
Italian edition of it at Venice, in 1737, with amcellent commentary, and of Boucher, who in
1808 translated th€onsolatointo French, from an edition printed at Barceloinal494, are in

favor of the Spanish claim.

The laws of Oleron were the next collection in pahtime and celebrity. They were collected
and promulgated in the island of Oleron, on thesto&France, in or about the time of Richard I.
The French lawyers in the highest repute, suchl@isaC, Valin, and Emerigon, have contended,
that the laws of Oleron were a French productiommled under the direction of Queen Eleanor,
Dutchess of Guienne, in the language of Gascomyh®use of the province of Guienne, and the
navigation on the coasts of the Atlantic; and tle&tson, Richard |, who was King of England, as
well as Duke of Guienne, adopted and enlargedctiilsction. Selden, Coke, and Blackstone, on
the other hand, have claimed it as an English wauklished by Richard | in his character of King
of Englandlt is a proof of the obscurity that covers the gaittory of the law, that the author of
such an important code of legislation as the laww®leron, should have been left in so much
obscurity as to induce profound antiquaries to &ddferent conclusions, in like manner as Spain
and Italy have asserted rival claims to the origirthe Consolato The laws of Oleron were
borrowed from the Rhodian laws, and @ensolatg with alterations and additions, adapted to the
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trade of western Europe. They have served as alnfmdsubsequent sea laws, and have at all
times been extremely respected in France, and pergually so in England, though not under
the impulse of the same national feeling of patyiallfhey have been admitted as authority on

admiralty questions in the courts of justice irstbountry.

The laws of Wisbuy were compiled by the mercharftshe city of Wisby, in the island of
Gothland, in the Baltic sea, about the year 1288ad been contended by some writers, that these
laws were more ancient than those of Oleron, on ¢kian theConsolato But Cleirac says, they
were but a supplement to the laws of Oleron, antstitmted the maritime law of all the Baltic
nations north of the Rhine, in like manner as #weslof Oleron governed in England and France,
and the provisions of tHéonsolatoon the shores of the Mediteranean. They were,anyrpoints,

a repetition of the judgments of Oleron, and bec#mebasis of the ordinances of the Hanseatic
League.

The renowned Hanseatic association was begun sitdsaearly as the middle of the thirteenth
century, and it originated with the cities of LupBcemen, and Hamburgh. The free and privileged
Hanse Towns became the asylum of commerce, ancktifeats of civilization, when the rest of
Europe was subjected to the iron sway of the feagstem, and the northern seas ware infested

by savage clans, and roving barbarians.

2.5Modern Maritime legislation.

All the former ordinances and compilations on niaugt law, were in a great degree superseded in
public estimation, their authority diminished, atfebir luster eclipsed by the French ordinance
upon commerce in 1673, which treated largely ofotiadple paper; and more especially by the
celebrated marine ordinance of 1681. This monuraétite wisdom of the reign of Louis XIV,
far more durable and more glorious than all thetany trophies won by the valor of his arms, was
erected under the influence of the genius and pag® of Colbert, who was not only the minister
and secretary of state to the king, but inspechol general superintendant of commerce and
navigation. It was by the special direction of tiainhister, and with a view to illustrate the
advantages of the commerce of the Indies, that Hwette his learned history of the commerce
and navigation of the ancients. The vigilance @aghcity of the ministry of Louis communicated

uncommon vigor to commercial inquiries. They crdatenarine which shed splendor on his reign,
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and corresponded, in some degree, with the extdns oesources. It required such a work as the
ordinance to which | have referred, to consolidh&eestablishment of the maritime power which
had been formed by the sagacity of his counsaladdlition to these general codes of commercial
legislation, there have been a number of localnamites, of distinguished credit, relating to
nautical matters and marine insurance, such asrtieances of Barcelona, Florence, Amsterdam,
Antwerp, Copenhagen, and Konigsberg. There haeebalen several treatises on nautical subjects
by learned civilians in the several countries ofdpe, which are of great authority and reputation.

The English nation never had any general and sdjeemacted code of maritime law, resembling
those which have been mentioned as belonging tottle® European nations. This deficiency was
supplied, not only by several extensive private gitahions, but it has been more eminently and
more authoritatively supplied, by a series of jualidecisions, commencing about the middle of
the last century. Those decisions have shown, ¢oattmiration of the world, the masterly

acquaintance of the English judiciary with the pies and spirit of commercial policy and

general jurisprudence, and they have afforded upigouproofs of the entire independence,

impartiality and purity of the administration ofsjice.

Since the year 1798, the decisions of Sir Williacot§ now Lord Stowell on the admiralty side
of Westminster Hall, have been read and admireelvery region of the republic of letters, as
models of the most cultivated and the most enligddlehuman reason. The English maritime law
can now be studied in the adjudged cases withaat las much profit, and with vastly more
pleasure, than in the dry and formal didactic tseatand ordinances professedly devoted to the
science. The doctrines are there reasoned ougat land practically applied The arguments at the
bar, and the opinions from the bench, are interfathgvith the gravest reflections, the most
scrupulous morality, the soundest policy, and aatigh acquaintance with all the various topics
that concern the great social interests of mankind.

The reports of judicial decisions in the severalest, and especially in the states of Massachusetts
New York, and Pennsylvania, evince great attent@mmaritime questions, and they contain
abundant proofs, that our courts have been dekliggly with the business of an enterprising and
commercial people. Maritime law became early andoarsly an object of professional research.
As for the evolution of Seaborne transport, thdiesirchannels of commerce, and rules for
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resolving disputes involving maritime trade wereveleped early in recorded history. Early
historical records of these laws include the Rhodgav, of which no primary written specimen
has survived, but which is alluded to in other ldgats Roman and Byzantine legal codes, and
later the customs of the Consulate of the Sea erHhnseatic League. In southern Italy the
Ordinamenta et consuetudo maris 1063 at Trani b@dAmalfian Laws were in effect from an
early date.

Bracton noted further that admiralty law was alseduias an alternative to the common law in
Norman England, which previously required voluntsupmission to it by entering a plea seeking
judgment from the court. In England, a special Adity Court handles all admiralty cases.
Despite early reliance upon civil law concepts aEtifrom the Corpus Juris Civilis of Justinian,
the English Admiralty Court is very much a commawv Icourt, albeit asui generistribunal
initially somewhat distanced from other English ieu After around 1750, as the industrial
revolution took hold and English maritime commebcegeoned, the Admiralty Court became a
proactive source of innovative legal ideas and igiomns to meet the new situation. The Judicature
Acts of 1873-1875 abolished the Admiralty Courtsash, and it became conflated in the new
"Probate, Divorce & Admiralty division of the Higbourt. However, when the PDA was abolished
and replaced by a new "Family Division, admiraityigdiction passed to a so-called "Admiralty
Court" which was effectively the Queen’s Bench Biwn sitting to hear nautical cases. The
Senior Courts Act 1981 then clarified the admirgltyisdiction of the High Court, so England
once again has a distinct Admiralty Court (alb@itlonger based in the Royal Courts of Justice,
but in the Rolls Building.

English Admiralty courts were a prominent featuréhe prelude to the American Revolution. For
example, the phrase in the Declaration of Indepecelé-or depriving us in many cases, of the
benefits of Trial by Jury refers to the practicetttd UK Parliament giving the Admiralty Courts

jurisdiction to enforce The Stamp Act in the AmancColonies. This power has been awarded
because the Stamp Act was unpopular in Americahaba colonial jury would be unlikely to

convict any colonist of its violation. However, snEnglish admiralty courts have never had trial
by jury, a colonist charged with breaching the Siaket could be more easily convicted by the

Crown.
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Admiralty law became part of the law of the Unitgiétes as it was gradually introduced through
admiralty cases arising after the adoption of th&.WConstitution in 1789. Many American
lawyers who were prominent in the American Revolutivere admiralty and maritime lawyers in
their private lives. Those included are Alexandemtiton in New York and John Adams in
Massachusetts.

From the fact that the ancient Egyptians engageshipping on a wide scale, it can be inferred
that they had at least rudimentary laws regulatiag activity, although no trace of any has been
found thus far. Nor is there anything known of angritime laws of the Phoenicians, who
succeeded the Egyptians as commercial leader®iMéditerranean. That Rhodes was a major
source of maritime law, however, is clearly indezhin two passages from tbégest(ad 533) of

the Roman emperor Justinian. The first quotes tpgeeor Antoninus (reigned ad 138-161) in a
case of plunder following a shipwreck: “I am inddert of the world, but the Law is the lord of
the sea. This matter must be decided by the mariamw of the Rhodians, provided that no law of
ours is opposed to it. The second is a statemetiteobasic law of general average, which the
Digestattributes to the Rhodians. Average here meandoasysustained by a vessel or its cargo.
When one segment of a maritime venture is sacdfioesave the others, the average is described
as general, and the owners of the property savest halp make good the loss. Thus, if cargo is
jettisoned in a successful effort to refloat a gubed vessel, the owners of the vessel and of the
cargo saved are obliged to bear proportionate sludithe loss sustained by the owner of the cargo
singled out for sacrifice.

Rome did not become a maritime power until the @wars of the 3rd century bc. From the fact
that the Romans were allies of the Rhodians ana fie references in th2igest it is logical to
assume that Roman maritime law borrowed heavilynftbat of Rhodes. Acknowledging Rhodes
as the birthplace of maritime jurisprudence, theitin@e code of the later Eastern Empire, dating
from the 7th or 8th century ad, was called the Rdno&ea Law.

Because the Mediterranean, under Roman controlnaasenly the centre of the Western world
but also its principal commercial highway, Europeaaritime law evolved as a uniform,

supranational, comprehensive body of law—a charigtitewhich, though sometimes threatened
by the spread of nationalism, has never been @sptetely. The barbarian invaders who moved
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south were not seafarers, and the principal Me@diteran seaports were thus able to maintain their
independence. Moreover, the conquered peoples peenaitted to keep the Roman law to which
they had become accustomed, and in the field oftimar jurisprudence the transition into the
Middle Ages was therefore gradual. As certaindratities began to outstrip the Eastern Byzantine
Empire commercially, they formulated their own mare laws, some dating as early as 1063.
Trani, Amalfi, Venice, and other ltalian port cgiall offered their own collections of laws.
Nevertheless, the next widely accepted body oflsea was the€Consolat de Maror Consulate

of the Sea” originally compiled at Barcelona in #t®h century. More elaborate than the earlier
codes, theConsolatwas followed in Spain, Provence, and the Italiles and had a significant

effect on the development of modern maritime law.

The earliest code to emerge beyond the Mediterramess the Rolls of Oléron, named for an
island in the Bay of Biscay and apparently datmogrf the 12th century. Whether the Rolls were
of French or of Anglo-Norman origin, they became tlucleus of the maritime law not only of
England and France but also of Scotland, Flandersssia, and Castile; and they are still
occasionally cited as authority, even by U.S. cufhe Rolls were closely followed in the Laws
of Wisby, headquarters of the Hanseatic Leagué L@6il.

In continental Europe, loss of uniformity in the nitiene law began with the late Renaissance and
accelerated with the rise of nationalism in thehl@entury, which witnessed adoption of the
Maritime Code of Christian XI of Sweden 1667, thariie Ordinances of Louis XIV of France
1681, and the Code of Christian V of Denmark 1688these, the most significant were the
Ordinances, prepared under Louis XIV’s finance stgr, Jean-Baptiste Colbert, as part of his
comprehensive though unfulfilled plan for the caxfion of all French law. Established customs
of the sea, revised to suit the times, were madegpshe national law, enforceable in the French
Admiralty Court, which was granted maritime jurisibn to the exclusion of the old consular
courts, whose judges had been elected by the matimemselves.

The individuality of the maritime law its separatifom other types of law was accentuated by
the Ordinances, which gathered together in one etidd the criminal, private, procedural, and
public laws relating to the sea. Although the Fremdmiralty Court failed to survive the
Revolution that began in 1789, the substantivedawodied in the Ordinances was very closely
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followed in theCode de Commercavhose adoption in 1807 meant that the maritime Was
thereafter considered simply as a branch of comialdew, with consequent diminution of the
weight previously given to custom and usage. Fumbee, abolition of the Admiralty Court
resulted in the trial of maritime cases by the cammal courts, on which, in the smaller ports,
maritime interests might not be represented. Imuo@s with codes based directly or indirectly on
the French commercial code, civil maritime casssyall as nonmaritime commercial disputes,

are heard and decided by commercial courts.

Although the Code de Commerce was widely adoptelariirst half of the 19th century, in some
cases by choice and in others by conquest, the @e@ummercial Code of 1861, revised in 1897,
marked a departure from French law, and revisidrieeo Spanish and Italian codes showed the
influence of the new German law. These, in turmd tieir effect in countries under Italian and

Spanish influence.

Although the Pied Poudre courts, held primarilytfoe settlement of disputes at English fairs and
markets, also had special jurisdiction of seamea'ses, it is probable that the first English
tribunals to apply maritime law, with the Rolls@féron as a basis, were the courts of the Cinque
Ports. The High Court of Admiralty, which sat atidwn, and the Vice Admiralty Courts, set up
in the other ports, were a later development. Were named after the admiral, an officer whose
duties were at first solely administrative and tary but were broadened early in the 14th century
to include disciplinary proceedings in such matesgiracy. The Admiralty Court is considered
as dating from 1360, when for the first time thenadl was expressly granted jurisdiction in civil
maritime cases. By the end of the 16th centuryaiheniralty courts had come to exercise an
extremely wide jurisdiction, reaching far beyondtwater transportation into many areas of
commercial law. But during the first half of theth €entury, the judges of the common-law courts
succeeded in divesting their competitors in the Adity of their commercial jurisdiction and in
restricting them to the adjudication of “things darpon the sea.

The Admiralty was a royal court with valuable emuknts. It functioned without the aid of juries,
following procedures borrowed from the Continenatttwere somewhat less dilatory and
cumbersome than those of the common-law courtsapptied the laws and customs of the sea to
the maritime controversies that came before it.these reasons it was preferred by the merchants
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and favoured by the Crown, which depended to aiderable extent on taxation of the merchants
for its revenues. Its jurisdiction therefore wavaadl waned with the strength or weakness of the
reigning sovereign. Thus, it enjoyed wide jurissiotunder the Tudors, but its powers were

severely curtailed under succeeding monarchs amdrgments, and were never fully restored

until the passage of the first of the Admiralty @oActs in the 19th century. Although the powers

of the English Admiralty are today quite broad,piactice it is rare for cases other than those
involving marine collisions and salvage to be bittugefore it. Controversies respecting charter
parties, ocean bills of lading, and marine insueafar example, are more generally brought before
the Commercial Court.

In the United States, the federal district couresly statute granted original jurisdiction, exohes

of the courts of the States, of Any civil case afréralty or maritime jurisdiction, saving to suisor

in all cases all other remedies to which they dhermwvise entitled.” This means, essentially, that
if a maritime claimant wishes to have his claingéted in accordance with admiralty procedure
he must invoke the admiralty jurisdiction of thetdct courts. However, he is free to sue in aestat
court, unless the defendant is a citizen of anashete, in which case the suit may be tried as an
ordinary civil action in the district court.

Transportation of goods and passengers by waterei®f the most ancient channels of commerce
on record.This mode of transportation was and istithdispensable for international trade since

ships are capable of carrying bulky goods whicletise would not be carried. Rules governing

relationships among participants of sea-transpore lalso been known since €rillennium BC.

Ancient maritime rules derived from the customstied early Egyptians, Phoenicians and the
Greeks who carried an extensive commerce in thetbtegnean Sea. The earliest maritime code
is credited to the island of Rhodes which is saidhave influenced Roman law. It is generally
accepted that the earliest maritime laws were thedin Sea Laws, which have been claimed to
date from 900 B.C., but which more likely appearethe form recognized today during the period
from 500 to 300 B.C. These laws were recognizethenMediterranean world as a method of
providing predictable treatment of merchants arair thessels. The complexity and attention to

detail found in the Rhodian Sea Laws demonstrdtedsophistication of commerce and trade of
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Ancient Greece a world of commerce, the centewldth, Rhodes, was in a position to dictate
terms for trade.

These laws which derived their essential elemeota Rhodian customs were afterwards leveled
up by Romans. There was a great enlargement aigplkcation of the principles of the Roman
law in the revival of commerce consequent uporgtimevth of the Italian republics and the great
free cities of the Rhine and the Baltic Sea. Spédainals were set up in the Mediterranean port
towns to judge disputes arising among seafarerns. ddtivity eventually led to the recording of
individual judgments and the codification of cusegnrules by which courts become bound.
Three noted codes of maritime law whose principlese found in the Roman law, were
formulated in Europe during the three centuriesvbeh A.D. 1000 and A.D. 1300. One, Libre
del Consolat de mar of Barcellona was adopted éyities on the Mediterranean; the second, the
Laws of Oleron prevailed in France and England;taedhird, Laws of Wisby governed the great
free cities of the Hanseatic League on the Baltic.

The oldest of these codes was Consolato del MaReggulation of the Sea, prepared at Barcelona.
It was a compilation of comprehensive rules fomadiritime subjects. It, for example, dealt with
ownership of vessels, the duties and responséslitf the masters or captains thereof, duties of
seamen and their wages, freight, salvage, jettiagerage contribution, and the like. Libre del
Consolat de mar of Barcellona and the Tablets o&lippone prepared at the famous of Italian
seaports, enjoyed authority far beyond the portsrevtthey were promulgated. In essence, until
the rise of modern nations, maritime law did notivaeits force from territorial sovereigns but

represented what was already conceived to be stermary law of the sea.

Eventually, as commerce from the Mediterranearedanorthward and westward, sea codes
developed in northern European ports. Among themapt medieval sea codes were lthevs of
Wisby(a Baltic port), thdeaws of Hansa Town@ Germanic league), and thaws of Oleroma
French island. Th€onsolato del Mar&vas inspirational in the preparation of these latates. In
particular,the Laws of Oleronthe second great code of maritime regulation, wsgired by the
Consolato del MareThese three codes are called the three arches wpimh rests modern

admiralty structure.
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Contemporary maritime law is a mixture of ancieattdines and new at laws both national and
international. Among the traditional principles admiralty still in use are marine insurance,
general average and salvage. The welfare of theagahe ancient concept of maintenance and
cure" are also still in use today. The main reasorthe continuous use of ancient principles of
law is the unchanging nature of basic hazardsafs®g. Since at least the end of th# &éntury,
however, naval architecture and cargo handling lciamged in significant ways. The extensive
use of crude oil carriers as well as carriers qidfied natural gas has, for example, posed new
hazards and questions of liability for oil polluti@nd damage to the marine ecology and the
shorelines. As a result of this, modern maritinve ¢@nsists of laws that are of historic origin and
of recent development. Note also that not all efahginal principles of maritime law still apply.

1.SELF ASSESSMENT EXERCISE: Briefly describe the ewlution of Maritime law up to

present day.

2.6 Summary

In this unit you are able the learn the evolution @evelopment of maritime Lawn English-
speaking countries, admiralty is sometimes usedrsymously, but in a strict sense the term refers to
the jurisdiction and procedural law of courts whas&ins may be traced to the office of Admiral.
Although etymologically maritime law and law oktkea are identical, the former term is generaipfied

to private shipping law, whereabetlatter, usually prefixed by international, has come to signify the
maritime segment of public international law. Then€ention on the Law of the Sea, on the other hesnd,
a UN agreement regarding territorial waters, seadaand ocean resources. The Convention wasalhgin
signed by 119 nations on Dec. 10, 1982.

From the fact that the ancient Egyptians engageshipping on a wide scale, it can be inferred
that they had at least rudimentary laws reguldtiag activity, although no trace of any has been
found thus far. Nor is there anything known of angritime laws of the Phoenicians, who
succeeded the Egyptians as commercial leader®iM#diterranean. That Rhodes was a major
source of maritime law, however, is clearly indezain two passages from tbégest(AD 533)

of the Roman emperor Justinian.
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The first quotes the emperor Antoninus in a cagglwrider following a shipwreck: “I am indeed
lord of the world, but the Law is the lord of theas This matter must be decided by the maritime
law of the Rhodians, provided that no law of ogrepposed to it. The second is a statement of the
basic law of “general average,” which th&estattributes to the Rhodians. average, means any
loss sustained by a vessel or its cargo. When egmant of a maritime venture is sacrificed to
save the others, the average is described as ¢jemedathe owners of the property saved must
help make good the loss. Thus, if cargo is jetesbim a successful effort to refloat a grounded
vessel, the owners of the vessel and of the cargedsare obliged to bear proportionate shares of
the loss sustained by the owner of the cargo sihgle for sacrifice.

Many modern-day principles are still found todaytlhe general maritime law or in national
statutes or international conventions. For exanfp@dian law, which was probably an unwritten
lex maritima, had three of its principles of gemhereerage, recorded in the Digest of Justinian
jettison, cutting the mast and cutting the anchad this is the authority today for general average
because the terms of general average are not seh @amy national statute or international
convention. The York/Antwerp Rules are merely cotual terms of general average, which are

applicable only by agreement of the parties, uguala bill of lading or charter party.

Roman law gave us and still gives us, the bottobawd, the shipbuilding lien, a lien for ship
repairs, a lien for supplies for the crew and @frelien on cargo. The Rbles of Oléron gave and
still gives us, amongst other things, more detaiisbottomry and more liens, the principles of
salvage and the rights between partners in the @hipeof a ship probably the beginnings of
company law. The Admiralty had in particular theil@an saisie conservatoire the seizure before
judgment the attachment which was and is unknewthe common law.

2. (SELF ASSESSMENT EXERCISE): Discuss only moderrevolution of maritime law

2.7 References/Further Reading/Web Resources
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2.8 Possible answers to self-assessment exerciseln@he evolution of maritime Law is in
three stages, the ancient, the Middle Ages and tmeodern time.

Unit 3: The Legal Framework of International Mariti me Law
3.1 Introduction

Sources of law are the origins of laws, the bindings that enable any state to govern its tegritor
The term source of law may sometimes refer to tiverign or to the seat of power from which
the law derives its validity. The perceived autiatyt of a source of law may rely on a choice of
jurisprudence analysis. Tyrants such as Kim Jongiay wieldDe factopower, but critics would
say he does not exercise power frodegureor legitimate source. After World War Il it wastno
a valid defence at Nuremberg to say "l was onlyyotgeorders”, and the victors hanged Nazis for

breaching universal and eternal standards of egbtwrong.

Over decades and centuries, principles of law e derived from customs. The divine right
of kings, natural and legal rights, human rightsil cights, and common law are early unwritten
sources of law. Canon law and other forms of religilaw form the basis for law derived from
religious practices and doctrines or from sacratkfehis source of law is important where there
is a state religion. Historical or judicial precatdand case law can modify or even create a source
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of law. Legislation, rules, and regulations araridhe tangible source of laws which are codified
and enforceable.

i. Traditional international law sources. The traditional starting point of discussion dme t
sources of international law is Article 38 of thatBte of the International Court of Justice. Te th
extent that it speaks to the law to be administéoedisputes at bar between sovereign States,
Article 38 refers to four sources, three of whaech considered in this article. First are inteoradi
conventions expressly recognized by States. Thesstitute the bulk of international maritime
law. In order for the provisions of an internatibireaty to have direct force of law in a coastal,
it is necessary for that instrument to be transémmi.e., legislated into domestic law. The
requirement of express recognition in Article 38 ke®m it unclear whether international
instruments, to which a state is not a party, boictv have been legislated or whose underlying
values are recognized by a State court as refleStig values, constitute a source of international
law.

Second, there is international custom as eviderice@ general practice accepted as law. By
definition international custom is unwritten law,dam may or may not be codified, although
frequently the evidence of the existence of a castay be written. Unlike conventions, custom
does not require express sovereign State conseité Emergence and eventual binding authority.
This has significance for how Canadian courts naticgom as a source of international law, as
will be seen below. States are bound by custonaavyirrespective of whether they are parties to
conventions in which it is codified. Much maritimam has customary origins, and despite
extensive codification and further development, dld& seen below, uncodified custom remains.
The customary law-making process is ongoing: oldt@ms evolve and new norms emerge
through the combined force of State practice andi@guris.

Third, general principles of law recognized by 8saare also a source, but are not addressed in
this article. Finally, Article 38 includes as a sadary source, subject to the provisions of Article
59, judicial decisions and the teachings of the tntoghly qualified publicists of the various
nations, as subsidiary means for the determinationles of law. In so far as

Canadian judicial decisions are concerned, JukicEorest underlined the role of the Supreme
Court of Canada’s judgments in contributing to fine¢her development of international law and

in assisting other jurisdictions.
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il. International maritime “soft law ” and industry practices In addition to traditiosalurces of
international law, international and domestic lawera and industry also look to alternative
sources for guidance of State and industry praetite respect to navigation and shipping. These
sources can be described in part as internatioaatime soft law and in other respects as maritime
industry practices. First, the International Man#i Organization adopts resolutions, codes and
guidelines of a voluntary character which do natessarily relate to obligations under any of the
conventions for which it has secretariat respolisds, although many are related in some way.
These instruments are designed to assist membsStdah the implementation of a particular
convention or to assist with a specific issue nbsyéject to an international rule or standard. An
example of this is the IMO Guidelines on PlaceRefuge for Ships in Need of Assistance, which
provide a voluntary framework for decision-makingdmastal State authorities and ship-owners,
masters, and salvors. The philosophy behind tlisument is to promote clarity and uniformity
in risk assessment-based decision-making withoegtitrg new international legal obligations.
Although not intended to be mandatory, severaleStancluding Canada, have incorporated the
guidelines within their domestic practice, but witih necessarily legislating them. Professor
Kindred has proposed that a principled approachurtal notice of international instruments

should also include consideration of “soft law” sms of international law.

3.2 Learning outcomes

It is intended that at the end of this unit youldddoe able to:

i.List the various sources of International Law

iil. You will be able to distinguish Internationadwces and domestic sources

iii. You will have a deeper knowledge of the sogro¢ International maritime Law.

3.3 Sources of International Maritime Law

Since there is no world government, there is nddv@ongress or parliament to make international
law the way domestic legislatures create laws fog country. As such, there can be significant
difficulty in establishing exactly what internat@linaw is. Various sources, however principally
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treaties between states are considered authoeitstiwements of international law. Treaties are the
strongest and most binding type because they represnsensual agreements between the
countries who sign them. At the same time, as dtat¢he statute of the International Court of
Justice, rules of international law can be foundustomary state practice, general principles of
law common to many countries, domestic judicialisieas, and the legal scholarship. It is created
by several sources. For example, The Chartereottiited Nations is the establishing document
for the International Court of Justice as the @pal judicial organ of the United Nations.

Article 38(1) of the Statute of the International Court of &uestists the sources that the ICJ uses
to resolve disputes as follows:

I. Treaties. Treaties are similar to contracts between couwsiti@Eomises between States are
exchanged, finalized in writing, and signed. Statag debate the interpretation or implementation
of a treaty, but the written provisions of a treatg binding. Treaties can address any number of
fields, such as trade relations, such as the Namerican Free Trade Agreement, or control of
nuclear weapons, such as the Nuclear Non-Prolibgrdtreaty. They can be either bilateral ie
between two countries or multilateral between maoyntries. They can have their own rules for
enforcement, such as arbitration, or refer enfoexr@nconcerns to another agency, such as the
International Court of Justice. The rules conceagriiow to decide disputes relating to treaties are
even found in a treaty themselves the Vienna Cditveon the Law of Treaties 1969.

International treaties are contracts signed betvagtates. They are legally binding and impose
mutual obligations on the states that are partginty particular treaty states parties. The main
particularity of human rights treaties is that thepose obligations on states about the manner in
which they treat all individuals within their judgtion. Even though the sources of international
law are not hierarchical, treaties have some degfrpamacy. More than forty major international
conventions for the protection of human rights haeen adopted. International human rights
treaties bear various titles, including ‘covenafaynvention’ and ‘protocol’; but what they share
are the explicit indication of states parties tdoband by their terms.

ii. International Custom: Article 38(1)(b) of the ICJ Statute refers to imaional custom as a

source of international law, specifically emphasigzthe two requirements of state practice plus
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acceptance of the practice as obligatorypinio juris sive necessitatigsually abbreviated as
opinio juris. Derived from the consistent practice of origigdlVestern states accompanied by
opinio juris the conviction of States that the astent practice is required by a legal obligation,
customary international law is differentiated froacts of comity mutual recognition of
government acts by the presencepinio juris although in some instances, acts of comity have
developed into customary international law, i.g@lamnatic immunity. Treaties have gradually
displaced much customary international law. Thigettgoment is similar to the replacement of
customary or common law by codified law in munitilegal settings, but customary international

law continues to play a significant role in intetinaal law.

iii. General principles of Law

The scope of general principles of law, to whichidke 38(1) of the Statute of the ICJ refers, is
unclear and controversial but may include suchllpgaciples that are common to a large number
of systems of municipal law. Given the limits addties or custom as sources of international law,
Article 38(1) may be looked upon as a directivénm Court to fill any gap in the law and prevent
a nonliquet by reference to the general principles.

In the application of both national and internasiblaw, general or guiding principles are used. In
international law they have been defined as ‘logicapositions resulting from judicial reasoning

on the basis of existing pieces of internationaf gt the international level, general principles

of law occupy an important place in case-law remg@rdhuman rights. A clear example is the
principle of proportionality, which is important fduman rights supervisory mechanisms in
assessing whether interference with a human rigiyt loe justified.

iv. Judicial decisions.

According to Article 38(1) (d) of its Statute, theJ is also to apply judicial decisions and the

teachings of the most highly qualified publicistslee various nations, as subsidiary means for the
determination of rules of law. It is difficult tiell what influence these materials have on the
development of the law. Pleadings in cases befa¢QJ are often replete with references to case

law and to legal literature.
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iv. The writing of Scholars

The writings of scholars contribute to the develeptand analysis of International Maritime law.
Compared to the formal standard setting of intéonal organs the impact is indirect.
Nevertheless, influential contributions have beedenby scholars and experts working in human
rights fora, for instance, in the UN Sub-Commissoerthe Promotion and Protection of Human
Rights, as well as by highly regarded NGOs, sucAmagesty International and the International
Commission of Jurists. Legal scholarship is nollyeauthoritative in itself, but may describe rules
of law that are widely followed around the worlchug, articles and books written by law Erudite
professors in the area of International Maritimglcan be consulted to find out what international

Maritime law is,

v. General practice of International Organization s a source of International maritime Law

Some instruments or decisions of political organisternational organizations and human rights
supervisory bodies, although they are not bindingstates parties per se, nonetheless carry
considerable legal weight. Numerous internatiarglans make decisions that concern human
rights and thereby strengthen the body of inteomati human rights standards. Such nonbinding
human rights instruments are called ‘soft law’, anay shape the practice of states, as well as
establish and reflect agreement of states and &xpemn the interpretation of certain
standards. Decisions of political organs of theté¢éhNations or major organizations involving
political obligations play a special role and cavéran impact on human rights standard setting,
e.g., certain documents of the Organisation on i@gcand Co-operation in Europe Conference
on Security and Co-operation in Europe until 1995.

The above sources of International Law are applctabinternational Maritime Law. However,
there are international conventions, treaties, &aiel International standards as a source of Legal

instruments dedicated to international Maritime Law

1.SELF ASSESSMENT EXERCISE : State the Sources ofiternational Maritime from
the perspective of public international law

3.4Key International Maritime Organization Conventions
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i.International Convention for the Safety of LifeSea (SOLAS), 1974, as amended

il. International Convention for the PreventionRallution from Ships, 1973, as modified by the
Protocol of 1978 relating thereto and by the Protof 1997 (MARPOL973/78)

ii. International Convention on Standards of Traini@grtification and Watch keeping
for Seafarers ( STCW) as amended, including thé& E9@ 2010 Manila Amendments

3.5 Other conventions relating to maritime safety ad security and ship/port interface

I. Convention on the International Regulations for verging Collisions at Sea
(COLREG), 1972

il. Convention on Facilitation of International Mame Traffic (FAL), 1965

iii. International Convention on Maritime Search andddegSAR), 197
V. International Convention for Safe Containers (CSIOy,2
V. International Convention on Standards of Train@@egttification and Watchkeeping for
Fishing Vessel Personnel (STCW-F), 1995.

2.SELF ASSESSMENT EXERCISE: List the sources of Irgrnational maritime

law provided by International Maritime Organisation (IMO)

3.6 Summary

In this unit you are to learn various sources offitimae law as provided under article 38 [1] of the
Statute of the ICJ. Such as: Treaties, Customéaeyriational Law, Principles of International Law,
Writings of Publicists, Judicial Decisions and Nioggally Binding Instruments. You have also
learned International Maritime Organization key itmawe conventions and treaties dedicated to

regulate maritime activities.

In civil law systems, the sources of law include tagal codes, such as the civil code or the
criminal code, and custom in common law systemmethee also several sources that combine to

form the law. Civil law systems often absorb id&ash the common law andce-versaScotland,
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for instance, has a hybrid form of law, as doesl$éidrica, whose law in an amalgam of common

law, civil law and tribal law.

A state may comply with international law, it magMe a written or federal constitution, or it may

have regional legislature, but normally it is thentral national legislature that is the ultimate

source of law. While a written constitution may reeto be the prime source of law, the state
legislature may amend its constitution providedaiarrules are followed. International law may

take precedence over national law, but internatiava is mainly made up of conventions and

treaties that have been ratified; and anything that be ratified may be denounced later by the
national parliament. Although local authorities nagl that they have a democratic mandate to
pass bye-laws, the legislative power they wield bhasen delegated by parliament; and what
parliament gives, parliament make later take awayEngland, the archetypal common law

country, there is a hierarchy of sources,

Since time immemorial, states and peoples haveethteto formal relationships with each other.
Over the ages, traditions have developed on how elationships are conducted. These are the
traditions that make up modern ‘international lalake domestic law, international law covers a
wide range of subjects such as security, diplomalations, trade, culture and human rights, but
it differs from domestic legal systems in a numtseimportant ways. In international law there is
no single legislature, nor is there a single enfgyenstitution. Consequently, international law
can only be established with the consent of statess primarily dependent on self-enforcement
by those same states. In cases of non-complianeee tls no supra-national institution;
enforcement can only take place by means of indalidr collective actions of other states. This
consent, from which the rules of international & derived, may be expressed in various ways.
The obvious mode is an explicit treaty, imposindigattions on the states parties. Such ‘treaty
law’ constitutes a dominant part of modern inteioval law. Besides treaties, other documents
and agreements serve as guidelines for the behaviatates, although they may not be legally
binding. Consent may also be inferred from esthblisand consistent practice of states in
conducting their relationships with each other. $twerces of international law are many and states
commit to them to different degrees. The intermatity accepted classification of sources of
international law is formulated in Article 38 oftlstatute of the International Court of Justice.
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SELF ASSESSMENT EXERCISE: List the sources of Intenational Maritime Law as
provided by IMO
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3.8 Possible Answers to self-assessment exerciselndirticle 38(1) ICJ Statutes provided
6 sources of International maritime Law. These are:

Sources of international law includes treatiesrimitional customs, general widely recognized
principles of law, the decisions of national andido courts, and scholarly writings. They are the
materials and processes out of which the rules @mciples regulating the international
community are developed.

Unit 4 Principles and Components of Interational Maritime Law

4.1 Introduction

A principle is a proposition or value that is adpifor behavior or evaluation. In law, it is a rule
that has to be or usually is to be followed, or t@ndesirably followed, or is an inevitable
consequence of something, such as the laws obsarvadture or the way that a system is
constructed. The principles of such a system armdenstood by its users as the essential
characteristics of the system, or reflecting sy&eatasigned purpose, and the effective operation
or use of which would be impossible if any oneh#f principles was to be ignored. A system may
be explicitly based on and implemented from a damtnof principles as was done in IBM's
360/370 Principles of Operation. In common Englishs a substantive and collective term
referring to rule governance, the absence of whieimg "unprincipled”, is considered a character
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defect. It may also be used to declare that aydsis diverged from some ideal or norm as when
something is said to be true only "in principle't Imot in fact. It represents a set of values that
inspire the written norms that organize the lif@sbciety submitting to the powers of an authprity
generally the State. The law establishes a legajailon, in a coercive way; it therefore acts as
principle conditioning of the action that limitsethberty of the individuals. See, for exampleg th
territorial principle, homestead principle, andqaetionary principle.

A component represents one or more logical taskse¥ample consider a car. It can be considered
as a component since it allows people to sit, wicgh be considered an input. It transports a
person from one place to another, which is its tionc It requires a certain amount of fuel to

operate and has a certain maximum speed limit,wi@present its characteristics. It is composed
of an engine, braking system, air conditioner atietiosuch sub components. Each of these sub
components has their own distinguished functiot® &ngine takes a certain amount of fuel as
input, performs a process known as internal conimusind produces movement along with

carbon monoxide as outputs. There are also comp®oémaritime law as well.

4.2 Learning Outcomes

It is intended that at the end of this unit youl Wwé able to:

i. Explain the principles guiding the use of theaes and components of international maritime
law.

il. Have knowledge of the issue of health cararduvoyage
iii. The principles of assisting a vessel underrdss
iv. Deeper knowledge about injuries.

4.3 Principles of International Maritime Law

i. Maintenance and cure

The doctrine of maintenance and cure is rootedriicld VI of the Rolls of Oleron promulgated
in about 1160 A.D. The obligation to cure requigeshipowner to provide medical care free of
charge to a seaman injured in the service of thg simtil the seaman has reached maximum
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medical cure. The concept of maximum medical casireare extensive than the concept maximum
medical improvement. The obligation to cure a seameludes the obligation to provide him with
medications and medical devices which improve hityato function, even if they don't improve
his actual condition. They may include long tereatments that permit him to continue to function

well. Common examples include prostheses, wheekshend pain medications.

The obligation of maintenance requires the shipovmgrovide a seaman with his basic living

expenses while he is convalescing. Once a seamalasto work, he is expected to maintain

himself. Consequently, a seaman can lose his taghiaintenance, while the obligation to provide

cure is ongoing. A seaman who is required to saRi@owner to recover maintenance and cure
may also recover his attorneys fe€aughan v. AtkinsqQr869 U.S. 527 (1962). If a shipowner's

breach of its obligation to provide maintenance eune is willful and wanton, the shipowner may

be subject to punitive damages. 3¢kantic Sounding Co. v. Townserib7 U.S. 404 (2009).

il Personal injuries to passengers

Ship-owners owe a duty of reasonable care to pgesenConsequently, passengers who are
injured aboard ships may bring suit as if they baeln injured ashore through the negligence of a
third party. The passenger bears the burden ofigydhat the ship-owner was negligent. While
personal injury cases must generally be pursudamihree years, suits against cruise lines may
need to be brought within one year because ofdimihs contained in the passenger ticket. Notice
requirements in the ticket may require a formalagoto be brought within six months of the injury.
Most U.S. cruise line passenger tickets also haweigions requiring that suit to be brought in

either Miami or Seattle.

In England, the 1954 case of Adler v Dickson Thenalaya 1954 allowed a shipping line to
escape liability when a bosun's negligence resuttedpassenger being injured. Since then, the
Unfair Contract Terms Act 1977 has made it unlaviuexclude liability for death or personal
injury caused by one's negligence. Since then, keryeghe so-called "Himalaya clause" has
become a useful way for a contractor to pass onptbéection of a limitation clause to his

employees, agents and third-party contractors.

iii. Maritime liens and mortgages
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Banks which loan money to purchase ships, vendbs supply ships with necessaries like fuel

and stores, seamen who are due wages, and mamg béwe a lien against the ship to guarantee
payment. To enforce the lien, the ship must besteceor seized. In the United States, an action
to enforce a lien against a U.S. ship must be broimgfederal court and cannot be done in state

court, except for under the reveriSge doctrine whereby state courts can apply fedeval la
Iv. Salvage and treasure salvage

When property is lost at sea and rescued by andtieerescuer is entitled to claim a salvage award
on the salvaged property. There is no life salvédlemariners have a duty to save the lives of
others in peril without expectation of reward. Gemsently, salvage law applies only to the saving
of property. There are two types of salvage: canalvage and pure salvage, which is sometimes
referred to as merit salvage. In contract salvageotvner of the property and salvor enter into a
salvage contract prior to the commencement of galegerations and the amount that the salvor
is paid is determined by the contract. The mostmomsalvage contract is called a Lloyd's Open

Form Salvage Contract.

In pure salvage, there is no contract between theep of the goods and the salvor. The
relationship is one which is implied by law. Thévea of property under pure salvage must bring
his claim for salvage in court, which will awardesge based upon the "merit" of the service and
the value of the salvaged property. Pure salvigms are divided into high-order and low-order
salvage. In high-order salvage, the salvor expbsaself and his crew to the risk of injury and
loss or damage to his equipment to salvage the gieanship. Examples of high-order salvage are
boarding a sinking ship in heavy weather, boarairgiip which is on fire, raising a ship or boat
which has already sunk, or towing a ship whichnighie surf away from the shore. Low-order
salvage occurs where the salvor is exposed te titlno personal risk. Examples of low-order
salvage include towing another vessel in calm segglying a vessel with fuel, or pulling a vessel
off a sand bar. Salvors performing high order sgdvieeceive substantially greater salvage award

than those performing low order salvage.
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V. Piracy

Merchant vessels transiting areas of increasedepaetivity i.e. the Gulf of Aden, Somali Basin,
Southern Red Sea and Bab-el-Mandeb straits areseatlto implement self-protective measures,
in accordance with most recent best managementigga@greed upon by the members of the
merchant industry and endorsed by the NATO Ship@iegtre, and the Maritime Security Centre
Horn-of-Africa.

1.SELF ASSESSMENT EXERCISE: What do you understandby the principles of

maritime law

4.4 Components of International maritime law

i.Maritime liens

Although admiralty actions are frequently broughpersonam, against individual or corporate
defendants only, the most distinctive feature ohiadlty practice is the proceedingrem, against
maritime property, that is, a vessel, a cargoraight, which in shipping means the compensation
to which a carrier is entitled for the carriagecafgo. Under American maritime law, the ship is
personified to the extent that it may sometimetdid responsible under circumstances in which
the ship-owner himself is under no liability. Théassic example of personification is the
compulsory pilotage case. Some state statutes emgppgnalty on a shipowner whose vessel fails
to take a pilot when entering or leaving the watefghe state. Since the pilotage is thus
compulsory, the pilot’s negligence is not imputedhte ship-owner. Nevertheless, the vessel itself
is charged with the pilot’s fault and is immedigtehpressed with an inchoate maritime lien that

is enforceable in court.

Maritime liens can arise not only when the persedithip is charged with a maritime tort, such
as a negligent collision or personal injury, bwgoafor salvage services, for general average
contributions, and for breach of certain maritinoatracts.

In a proceedingn rem the vessel, cargo, or freight can be arrestedkaptlin the custody of the
court unless the owner obtains its release by pgstibond or such other security as may be
required under the applicable law or as may be paabée to the plaintiff. More frequently,
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however, the owner will post security to avoid eettiened arrest, and the property never has to
be taken into custody. When the judgment is forplaetiff in a proceedingn rem there will be

a recovery on the bond or other security if the ewsf the property does not pay; or, if security
has not been posted, the court will order the ptg®®ld, or the freight released, in order tossgti

the judgment. The sale of a ship by an admiraliyrctllowing a judgmentn rem divests the
ship of all pre-existing liens and not merely théses sought to be enforced in the proceedling
rem By way of contrast, the holder of ampersonamudgment against a shipowner can, like any
judgment creditor, have the ship sold in executibthe judgment; but such a sale, unlike the sale
under an admiralty judgmeit rem does not divest existing liens; the purchasénetxecution
sale takes the ship subject to all such liens. ;Tang rem proceeding has decided advantages

over a proceedingn personarmin a case in which the ship-owner is insolvent.

Efforts have been made from time to time to inceg@e security value of ship mortgages, in order
to encourage lending institutions to finance vessaistruction, but these efforts have not been
very successful, largely because of differencestional laws respecting the relative priorities of
mortgages and maritime liens. Under general magitlaw there is a complex hierarchy of
maritime liens; that is to say, in a proceeding theolves distribution of an inadequate fund to a
number of lien claimants, liens of a higher rank e paid in full in priority over liens of a lowe
rank; and in most countries a ship mortgage ramkei than a number of maritime liens. Attempts
were made to harmonize some of these conflictsteynational conventions signed in 1926 and
1976, but the first failed to win widespread suppmd, as of the end of 1983, the second had been
ratified by only half of the signatories requirex the convention to enter into force.

il. Shipping charters

The function of ships, other than warships, pleasuaft, and service vessels of various types is
of course transportation of cargoes and passenigettse jet age the passenger-carrying segment
of the shipping industry has lost much of its formmaportance, but the quantity of goods
transported by water continues to grow as the wectthomy expands. The great majority of the
contracts governing the carriage of goods by waterevidenced either by charter parties or by
bills of lading. The term charter party a corruptmf the Latincarta partita or divided charter is
employed to describe three widely differing typésantracts relating to the use of vessels owned
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or controlled by others. Under a demise or barebbatter, the ship owner delivers possession of
the vessel to the charterer, who engages the mastlecrew, arranges for repairs and supplies,
and, in general, functions in much the same wagnaswner during the term of the charter. A
much more common arrangement is the “time” chawéere under the ship owner employs the
master and crew and the charterer simply acquiesight, within specified limits, to direct the
movements of the vessel and determine what ca@®@e® be carried during the charter period.
Under both demise and time charters, the charpergs charter hire for the use of the vessel at a

specified daily or monthly rate.

Another type is the voyage charter, which is esaiyta contract of affreightment, or carriage.
Most voyage charters provide for the carriage biclargoes on one voyage or a series of voyages,
but occasionally a charterer contracts for theaisenly a portion of the carrying capacity of the
vessel, in which case the governing contract icriesd as a space charter. Under a voyage
charter, it is customary for the master or his agemssue a bill of lading to the shipper, who is
usually the charterer, although as between shipeowand charterer the voyage charter remains
the governing contract of carriage; the bill ofitagpiserves only as a receipt and as a document of
title to the goods. Ocean bills of lading are ulsu@ order form; that is, they call for deliverg t
the order of the shipper or of some other desighpéety. Such a bill of lading may be negotiated
in much the same way as a check, draft, or othgotrable instrument, which means that a bona
fide purchaser of the bill of lading takes it fraxed clear of any defects not appearing on its face.
Thus, if cargo is externally damaged on shipmenthmidamage is not noted on the bill of lading,
the carrier will be barred from establishing tha targo was in fact damaged before it came into
the carrier’s custody. Once a bill of lading issugdier a voyage charter is negotiated to a bona

fide purchaser, it becomes the governing contreisvéen the carrier and the holder of the bill.

When a ship strands or collides with another vessiistantial cargo loss or damage may result.
If the casualty is found to have been caused Bagperil or an error in navigation, there will be
no liability if the goods are being carried undestatutory or contractual provision based upon the
Brussels Convention on Limitation of Liability (132 which incorporated the so-called “Hague
Rules.” If, however, the casualty was the resuthefcarrier’s failure to exercise due diligence to
make the ship seaworthy and to see that it wasplkomanned, equipped, and supplied, the carrier
will be held responsible.
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iil. Marine insurance

An appreciation of the part played by marine insgeais essential to an understanding of the
shipping industry and the special law that govetrnslost ship-owners carry hull insurance on

their ships and protect themselves against claiynshiopd parties by means of protection and

indemnity insurance. Waterborne cargo is almostarsally insured against the perils of the seas.
It is impossible in a brief outline such as thiggwinto any of the special intricacies, which are
many, of marine insurance law. Most cases of dan@ageship or its cargo resolve themselves
into settlements between insurance carriers. Pedpfs changes in the maritime law must always
be evaluated against this background of insuraneerage, as the imposition of liabilities that

cannot be insured against can discourage all butdalthiest ocean carriers from engaging in the
affected trades.

Marine insurance is the oldest known form of insge Indeed, the institution of general average,
under which the participants in a maritime ventcoatribute to losses incurred by some for the
benefit of all, may itself be looked on as a primatform of mutual insurance. Hull and cargo
insurance today, in fact, is usually written onnisrwhose wording has changed little since the
18th century. The so-called perils clause, enunmgrahe risks insured against, customarily
includes not only the natural hazards to which ssekis exposed but man-made perils such as
capture or destruction by enemy forces as well898, however, Lloyd’s of London underwriters
inaugurated the practice of adding Free of CapnrteSeizure clauses to the basic policy forms,
the effect of which was to remove war and similakg from coverage. The practice has since
become universal, with the result that the ownea ehip or cargo must either purchase separate
war-risk insurance or else pay his marine undeengian additional premium in return for deletion
of the F.C.&S. clause.

An early type of marine liability insurance was mgé liability for damage that the insured vessel
caused to other vessels. Such insurance was effbgtehe addition of a “running down” or

“collision” clause to the basic hull policy insugithe owner or operator of a vessel against its los
or damage. On the theory that, if given full prétat owners and operators would not be

encouraged to exercise proper care in the maintenahtheir vessels and the selection of their
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masters and crews, hull underwriters at first refi® insure against more than 75 percent of the
collision liability.

2. SELF ASSESSMENT EXERCISE: Describe the componés of maritime law you have
learned.

4.5 International Regulation

Maritime law is often thought of as being a spedémternational law rather than a branch of
domestic or municipal law. It should not be dentieat the international aspect of maritime law
gives it a distinctive flavour; in doubtful casesuds of one country will often look to the
precedents or statutes of another country for iaipn or guidance. Except to the extent that it
may have bound itself by international conventidisyever, each country has the right to adopt
such maritime laws as it sees fit. Although manghslaws are common to most maritime
countries, others are not, though there is a grgtendency to restore the international uniformity
in the maritime law achieved during the Middle Agksmany areas, the lead has been taken by
the International Maritime Committee, more commokhown by its French name, Comité
Maritime International which is composed of the mnae law associations of more than 30
nations. The work of the Comité consists principalidrafting international conventions relating
to subjects of maritime law. When such a draft rieppred, it is submitted to the Belgian
government, which then convenes a diplomatic cenfez at which the CMI draft is discussed
and amended as the official delegates may decfdéhel revised draft wins approval at the
conference, it is then submitted to the nationalegoments for possible ratification. Although
many of these conventions have failed to be widatijied, others have been highly successful.

4.6 Summary

Maritime law is a complete system of law, both jpulkind private, substantive and procedural,
national and international, with its own courts gndsdiction, which goes back to Rhodian law
of 800 B.C. and pre-dates both the civil and comtaars. Its more modern origins were civilian

in nature, as first seen in the Rdles of Oléronifa 1190 A.D. Maritime law was subsequently

greatly influenced and formed by the English Adiity&ourt and then later by the common law
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itself. That maritime law is a complete legal systean be seen from its component parts. For

centuries maritime law has had its own law of cacitr

Maritime law, is the private law of navigation asklipping and covers inland as well as marine
waters. It is the entire body of laws, rules, legahcepts and procedures that relate to the use of
marine resources, ocean commerce, and navigatiantiie law was shaped by the practical
needs of those countries bordering the Mediterrarg&sa involved in maritime commerce, the
roots of which are traced as far back as 900 Bsbally, the need was for legal solutions that had
no application on land, therefore, as medieval sdabgan to emerge in port cities and states of
Europe, the customs of mariners and merchantsghajerge part in the development of maritime
laws. These early codes and customary law practeeged to shape the current U. S. maritime
law. The contracts, torts, offenses or injuriesclifare results of involvement in sea navigation or

commerce make up this unique body of law.

The term, admiralty, specifically refers to thetBh courts in England and the American colonies,
separate courts that traditionally exercised juctgzh over all regulations and handling of dispaute
relating to sea navigation and commerce. The Araarmourts in practice adopted English law
and procedure but chose early on to include ndtismaject matter jurisdiction. The American
colonies after the Revolution provided, through dbdiciary Act of 1789 and Article 11l 2 of the
U.S. Constitution, exclusive jurisdiction to thelésal district courts over admiralty and maritime
matters. The U.S. Congress regulates admiraltyutfirache Commerce Clause and provides
national uniform rules which prevail in admiralthaiens in national or international shipping and
commerce. The admiralty courts have limited jugidn but have remained a separate entity.
They have expanded to include all activities orhlibe high seas and navigable waters. Much of
U.S. maritime law has evolved through internatiamafitime law in concert with maritime laws
of other countries. Federal statutes dealing wlnitime issues have been customized with a basis

coming from international treaties and resolutions.

In English-speaking countries, admiralty is somesmised synonymously, but in a strict sense
the term refers to the jurisdiction and procediaal of courts whose origins may be traced to the
office of Admiral. Although etymologically maritimiaw and “law of the sea” are identical, the

former term is generally applied to private shigplaw, whereas the latter, usually prefixed by
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“international,” has come to signify the maritimegsnent of public international law. The
Convention on the Law of the Sea, on the other hand UN agreement regarding territorial
waters, sea lanes, and ocean resources. The Camvesats originally signed by 119 nations on
Dec. 10, 1982.

In addition maritime law regulates the enforcemaintontracts and commonly makes provision
for damages to parties who have suffered some ddioss at the hands of a contracting party that
has failed to honour or perform in accordance wigir agreement. Such a contractual clause must
be distinguished from the principle of general agerwhich contemplates the voluntary sacrifice
made by the master of the ship in respect of cagoipment or funds in order to mitigate further
losses or damage in an emergency. The loss sutbgrpdrties is thus shared amongst other parties

who have shared in the relevant venture.

3. SELF ASSESSMENT EXERCISE): Analyse the reguladns of International maritime

law?
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4.8 Possible Answer to self-assessment exercise ZioMaintenance and cure,

salvage and salvage treasure, marine insurance, pty etc.

Maritime liens

Although admiralty actions are frequently broughipersonam against individual or corporate
defendants only, the most distinctive feature ofiadlty practice is the proceedingrem against
maritime property, that is, a vessel, a cargo, meight,” which in shipping means the
compensation to which a carrier is entitled for¢heriage of cargo.

Shipping charters

The function of ships, other than warships, pleasuaft, and service vessels of various types is
of course transportation of cargoes and passergdhe “jet age” the passenger-carrying segment
of the shipping industry has lost much of its formmaportance, but the quantity of goods
transported by water continues to grow as the waestthomy expands.

Limitation of liability

A distinctive feature of maritime law is the prege accorded to a shipowner and certain other
persons (uch as charterers in some instances iotlienamount of their liability, under certain
circumstances, in respect of tort and some conttachs.

MODULE TWO: Division of the Sea into Maritime Zones

UNIT 1: Internal Waters
1.1 Introduction

The rights of coastal States to regulate and exple@ias of the ocean under their jurisdiction are

one the foundations of the Law of the Sea Convaniitiese rights need to be balanced with the
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freedom of navigation and access to resourcesdeuftiate control and the freedom of the seas.
To demarcate the proverbial rules of the roadl_tve of the Sea Convention permits coastal States
to establish several different maritime zones. €he®nes give coastal States different
jurisdictional rights. In general, a State has muaghts in zones near to its coastline than it does
further into the ocean. The main challenges aswtiwith these zones are how variations in

geography affect where zones end and where nevs Zmaggn.

1.2 Learning Outcomes

You are expected at the end of this you will taabée to:
i.Know those waters that constitutes internal water
il. Understand that the ocean is divided into nagtzones.
iii. Explain the sovereign rights of coastal stabeer internal waters
iv.That the seas and oceans are no longer a free.

1.3 Internal Waters

Waters landward of the baseline are defined asnatevaters, over which the state has complete
sovereignty: not even innocent passage is allowlgbut explicit permission from said state.
Lakes and rivers are considered internal watersaihipelagic waters within the outermost
islands of an archipelagic state such as Indorasibe Philippines are also considered internal
waters, and are treated the same with the excegitannnocent passage through them must be

allowed. However, archipelagic states may desigoati&in sea lanes through these waters.

Internal Waters include littoral areas such asgyorters, inlets and other marine spaces landward
of the baseline (low-water line or mark where tlogt gtate has jurisdiction to enforce domestic
regulations. Enforcement measures can be takendtations of static standards while in port as
well as for violations that occurred within the stad state’s maritime zones and beyond. However,
foreign vessels are not usually held to non-maetion security port state laws so long as the

activities conducted are not detrimental to thecpeand security of the locale.
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In the maritime security context, however, a cdastde can prevent Privately Contracted Armed
Security Personnel from entering its ports andrmakbwaters if carriage of weapons is forbidden
in national legislation. Moreover, once enteringpat PCASP and the vessel which they are aboard

can be held accountable for other violations thaktplace at sea if
(a) they in some way impacted the port state or

(b) for other reasons with the permission of treg fstate. According to the United Nations
Convention on the Law of the Sea, a nation's iatlewaters include waters on the side of the
baseline of a nation's territorial waters thatisirig toward the land, except in archipelagic state

It includes waterways such as rivers and canats sametimes the water within small bays.

In inland waters, sovereignty of the state is eqoaahat which it exercises on the mainland. The
coastal state is free to make laws relating tanitsrnal waters, regulate any use, and use any
resource. In the absence of agreements to theacgntoreign vessels have no right of passage
within internal waters, and this lack of right tmnocent passage is the key difference between
internal waters and territorial waters. The arclaigie waters within the outermost islands of

archipelagic states are treated as internal watiginsthe exception that innocent passage must be

allowed, although the archipelagic state may ded@nertain sea lanes in these waters.

When a foreign vessel is authorized to enter inlaaters, it is subject to the laws of the coastal
state, with one exception: the crew of the shiguisject to the law of the flag state. This extends
to labor conditions as well as to crimes commitdedboard the ship, even if docked at a port.
Offences committed in the harbor and the crimesroitted there by the crew of a foreign vessel
always fall in the jurisdiction of the coastal stalhe coastal state can intervene in ship affairs
when the master of the vessel requires intervertidhe local authorities, when there is danger

to the peace and security of the coastal state, enforce customs rules.

The claim by one state of a waterway as internakmahas led to disputes with other states. For
example, Canada claims a section of the Northwassd&e as part of its internal waters, fully
under Canadian jurisdiction, a claim which has bdeputed by the United States and most
maritime nations, which consider them to be anrm@gonal strait, which means that foreign

vessels have a right of transit passage. See Ganaadternal Waters and Northwest Passage
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International waters dispute. The Internationabdinal for the Law of the Sea, which was formed
in 1994, has the power to settle maritime disph&tween party states, although in practice, these

resolutions depend on the willingness of thesestiat adhere to the rulings.

1.SELF ASSESSMENT EXERCISE: Describe internal wates of Nigeria

1.4 The Rights of Coastal State Jurisdiction overdreign Vessels in Internal \\aters

In the case of ships proceeding to internal waieescall at a port. Facility outside internal wate

the coastal State also has the right to take tloessary steps to prevent any breach of the
conditions to which admission of those ships termal waters or such a call is subject. The coastal
State may, without discrimination in form or in faanong foreign ships, suspend temporarily in
specified areas of its territorial sea the innogetsage of foreign ships if such suspension is
essential for the protection of its security, irtbhg weapons exercises. Such suspension shall take
effect only after having been duly published.

According to the United Nations Convention on thewlLof the Sea, a nation's internal waters
include waters on the side of the baseline of @natterritorial waters that is facing toward the
land, except in archipelagic states. It includetewaays such as rivers and canals, and sometimes
the water within small bays.

In inland waters, sovereignty of the state is eqoaahat which it exercises on the mainland. The
coastal state is free to make laws relating tanitsrnal waters, regulate any use, and use any
resource. In the absence of agreements to theacgntoreign vessels have no right of passage
within internal waters, and this lack of right tmnocent passage is the key difference between
internal waters and territorial waters. The arclaigie waters within the outermost islands of

archipelagic states are treated as internal watiginsthe exception that innocent passage must be

allowed, although the archipelagic state may dedenertain sea lanes in these waters.

When a foreign vessel is authorized to enter inlaaters, it is subject to the laws of the coastal
state, with one exception: the crew of the shiguisject to the law of the flag state. This extends
to labor conditions as well as to crimes commitdedboard the ship, even if docked at a port.
Offences committed in the harbor and the crimesroitted there by the crew of a foreign vessel
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always fall in the jurisdiction of the coastal stalhe coastal state can intervene in ship affairs
when the master of the vessel requires intervertidhe local authorities, when there is danger

to the peace and security of the coastal state, enforce customs rules.

There are some elements of Coastal State Law thisiteng boat may be expected to comply
with. The most common is for the skipper of thesed to be required to prove that he or she is
competent to be in command of the vessel. In manytries the national legislation will require
such items including life rafts, flares and lifdats to be “in date” and where applicable that the
relevant service paperwork is available for inspectA country may also specify items of
equipment and/or publications that must be carrig@ssels navigating the European inland
waters are generally required to carry a copy efitical rules which may be written in the native
language of the country concerned. It is importarinsure you are aware of all such requirements.

2.SELF ASSESSMENT EXERCISE: What is the jurisdiction of Coastal state over foregn

Vessels

1.5 The Rights of Coastal Over Internal \\aters

The rights of coastal States to regulate and eixpleias of the ocean under their jurisdiction are
one the foundations of the LOSC. These rights te&e balanced with the freedom of navigation

and access to resources outside State controlfredom of the seas. To demarcate the proverbial
rules of the road, the LOSC permits coastal Statesstablish several different maritime zones.

These zones give coastal States different jurisdhat rights. In general, a State has more rights
in zones near to its coastline than it does furihier the ocean. The main challenges associated
with these zones are how variations in geograpfgcafvhere zones end and where new zones

begin.

Much like internal waters, coastal States have igety and jurisdiction over the territorial sea.
These rights extend not only on the surface buttalthe seabed and subsoll, as well as vertically

to airspace.

2.SELF ASSESSMENT EXERCISE: What the rights of coasl state over its internal

waters
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1.6 Summary

Today’s international law there is a variety of mare areas in which the coastal State exercises
sovereignty, sovereign rights or jurisdiction te #xclusion of other States. While every maritime
area described in UNCLOS has its own regime cangisif rights and obligations of different
categories of States, the interpretation of theiprons defining the activities to which these tgh
and obligations apply may give rise to difficulti@$e picture of the different areas and of their
regime in UNCLOS is a static one. Difficulties @&ishen transformation occurs or may occur and
the picture becomes dynamic. The due regard rulegmod faith concepts together with the

possibility of submitting the question to adjudioatmay be helpful.

A maritime boundary is a conceptual division of tBarth's water surface areas using
physiographic and/or geopolitical criteria. As suitlusually includes areas of exclusive national
rights over mineral and biological resources, enuassing maritime features, limits and zones.
Generally, a maritime boundary is delineated thhoagoarticular measure from a jurisdiction's
coastline. Although in some countries the term time boundary represent borders of a maritime
nation and are recognized by the United Nationsv€oiion on the Law of the Sea, they usually
serve to identify international waters. Maritimeubdaries exist in the context of territorial waters
contiguous zones, and exclusive economic zoneseVv@wthe terminology does not encompass
lake or river boundaries, which are considered iwitine context of land boundaries. Some
maritime boundaries have remained indeterminatgidesfforts to clarify them. This is explained
by an array of factors, some of which illustratgio@al problems. The delineation of maritime
boundaries has strategic, economic and environmiempécations.

The maritime zones recognized under internatiaalihclude internal waters, the territorial sea,
the contiguous zone, the exclusive economic zdmecontinental shelf, the high seas and the
Area. With the exception of the high seas and tteaAeach of these maritime zones is measured
from the baseline determined in accordance withocaary international law as reflected in the
1982 Law of the Sea Convention. The limits of éhesnes are officially depicted of nautical
charts. The limits shown on the most recent chditiom takes precedence. For a description of
the various maritime zones, as well as the Threatit& Mile Line and Natural Resource

Boundary, The boundaries of these maritime zoneedsn coastal nations are established through
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international agreements entered into by thosensitiFor the official description of the maritime
boundaries with other nations contact the law efdda, 1982.

Waters landward of the baseline are defined asnatevaters, over which the state has complete
sovereignty: not even innocent passage is allol&kes and rivers are considered internal waters.
All archipelagic waters within the outermost islaraf an archipelagic state such as Indonesia or
the Philippines are also considered internal waters are treated the same with the exception that
innocent passage through them must be allowed. Menvarchipelagic states may designate
certain sea lanes through these waters Intern@rsvate the waters for example, bays and rivers
on the landward side of the baseline from whichifgadth of the territorial sea is measured. Each
coastal State has full sovereignty over its intewwters as if they were part of its land territory
The right of innocent passage does not apply iermatl waters. Internal waters refer to rivers,
canals, and the water within small bays. Usuallgnmal waters cover all waterways of a country.
Foreign vessels are restricted to make a passatenwiternal waters. They lack the right to
innocent passage in the internal waters wheregsctreexercise this right in the territorial waters
All states have complete sovereignty over theerimal watersSee the case of A.G, Federation

V. A.G, Abia State

3.SELF ASSESSMENT EXERCISE; What is Internal watersin Maritime Law ?
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1.8 Possible Answer to self-assessment exercise:

Internal waters are all the waters that fall landivaf the baseline, such as lakes, rivers, and
tidewaters. States have the same sovereign jutisdiover internal waters as they do over other
territory. There is no right of innocent passageuigh internal waters.

Unit 2: Territorial Sea

2.1Introduction

Territorial waters, or a territorial sea, as dedirigy the 1982 United Nations Convention on the
Law of the Sea, is a belt of coastal waters extendt most 12 nautical miles; from the baseline
usually the mean low-water mark of a coastal stete.territorial sea is regarded as the sovereign
territory of the state, although foreign ships baihtary and civilian are allowed innocent passage
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through it; this sovereignty also extends to thepaice over and seabed below. Adjustment of
these boundaries is called, in international lawayitime delimitation. The term territorial waters

is also sometimes used informally to describe aeg af water over which a state has jurisdiction,
including internal waters, the contiguous zone, gékelusive economic zone and potentially the

continental shelf.

2.2 Learning Outcomes
It is expected that are the end of this unit yoll lva able to:

I. Understand what is territorial waters of a coastate

il. To .know the limit of territorial water

iii. Explain the rights of coastal over territorialtea

Iv. Have a deep knowledg# the regime of territorial water

2.3 Territorial Waters of Coastal State

Territorial waters or a territorial sea as defilbgydhe 1982 United Nations Convention on the Law
of the Sea, is a belt of coastal waters extendimgost 12 nautical miles from the baseline usually
the mean low-water mark of a coastal state. Theédsal sea is regarded as the sovereign territory
of the state, although foreign ships civilian alleveed innocent passage through it, or transit
passage for straits; this sovereignty also extenthe airspace over and seabed below. Adjustment
of these boundaries is called, in international, lavaritime delimitation. The term territorial
waters is also sometimes used informally to redeany area of water over which a state has
jurisdiction, including internal waters, the contus zone, the exclusive economic zone and
potentially the continental shelf. A state's tenidl sea extends up to 12 nautical miles from its
baseline. If this would overlap with another statetritorial sea, the border is taken as the nmedia
point between the states' baselines, unless ttesstaquestion agree otherwise. A state can also

choose to claim a smaller territorial sea.

Historically, the concept of territorial watersginated in the controversy over the status of the
sea in the formative period of modern internatidaal in the 17th century. Although the doctrine
that the sea by its nature must be free to all exsntually upheld, most commentators did
recognize that, as a practical matter, a coastté steeded to exercise some jurisdiction in the
waters adjacent to its shores. Two different cotxdpveloped that the area of jurisdiction should
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be limited to cannon-shot range, and that the sineald be a much greater belt of uniform width
adjacent to the coast and in the late 18th cenh&ye concepts coalesced in a compromise view
that proposed a fixed limit of 3 nautical miles.In93 the United States adopted three miles for
neutrality purposes, but although many other nmaetstates during the 19th century came to
recognize the same limit, it never won such unileasceptance as to become an undisputed rule

of international law.

In the course of this historical development, icdree settled that the belt of territorial waters,
together with the seabed and subsoil beneath itr@ndirspace above, is under the sovereignty of
the coastal state. This sovereignty is qualifiely &y a right of innocent passage that is, peaceful
transit not prejudicial to the good order or sdguof the coastal state for merchant vessels adfroth
nations. The right of innocent passage does ndy apsubmerged submarines or to aircraft, nor
does it include a right to fish. On the width oé thelt there has developed no universal agreement
except that every state is entitled to a minimunthoée nautical miles. Claims in excess of 12
nautical miles commonly meet widespread oppositiom other states, though in the 1960s and
"70s a trend to a 12-nautical-mile limit was evijeamong about 40 states taking this view were
China, India, Mexico, Pakistan, Egypt, and the 8ounion.

In International Law the term territorial water$ars to that part of the ocean immediately adjacent
to the shores of a state and subject to its teaitqurisdiction. The state possesses both the
jurisdictional right to regulate, police, and adpate the territorial waters and the proprietagyti

to control and exploit natural resources in thosg¢ens and exclude others from them. Territorial
waters differ from the high seas, which are commoaadl nations and are governed by the principle
of freedom of the seas. The high seas are notdubj@ppropriation by persons or states but are
available to everyone for navigation, exploitatmivresources, and other lawful uses. The legal
status of territorial waters also extends to thebed and subsoil under them and to the airspace
above them. From the eighteenth to the middle etwentieth century, international law set the
width of territorial waters at one league (threetal miles), although the practice was never
wholly uniform. The United States established @e¢hmile territorial limit in 1793. International
law also established the principle that foreignpshare entitled to innocent passage through

territorial waters.
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The sovereignty of a State also extends to it#aeal sea , but this differs from internal waters
in that it is subject to a right of innocent passdy foreign vessels UNCLOS, article 17. The
normal baseline of the territorial sea is the loatev line along the coast as marked on large-scale
charts officially recognised by the coastal Statdhough it is left to the State itself to seldu t
tidal criteria. See UNCLOS, article 5

The Coastal State may also have laws and regusatibich such vessels must adhere to, to ensure
safe navigation, regulation of maritime trafficofgction of navigational aids, facilities, pipelse
and cables, conservation and preservation of thigamment and the living resources of the sea
including fisheries laws and to prevent againstingement of customs, fiscal, immigration or

sanitary laws and regulations of the Coastal State.

The majority of cruising yachts will not however begarded as being on a continuous and
expeditious passage as they may be exploring tastlawe, perhaps anchoring for lunch and they
may also visit several ports within the CoastatéStahese activities bring pleasure boaters under
the jurisdiction of the Coastal State as does laungcfrom a foreign shore and they could then be
required to adhere to all of the Coastal Statgislation, rules and regulations that apply to ifpme
flagged boats. This is in addition to any appliealBlag State legislation.

2.4 The Concept of Innocent Passage of Foreign Ships Over Territorial waters

The innocent passage has been codified in the &higgions Convention on the Law of the Sea
was adopted in 1982, it is also known as the LathefSea Treaty. Its purpose is to establish a
comprehensive set of rules governing the oceansaaraplace previous U.N. Conventions on the
Law of the Sea, 1958 which was adopted in 1958aamadher in 1960, since these two convention
were believed to be inadequate. The term Innocassde is defined under international law
referring to a ship or aircraft’s right to entedgwass through another’s territory so long asnbis
prejudicial to the peace, good order or securityefother state. Under Article 19 of the UNCLOS
[l it is defined “Passage is innocent so longtas inot prejudicial to the peace, good order or
security of the coastal State. Such passage shkealltlace in conformity with this Convention and
with other rules of international law. The rightiahocent passage of foreign ships through the
territorial waters of a coastal state is one ofdltkest and most universally recognized rules of

public international law.
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1.SELF ASSESSMENT EXERCISE: Describe territorial waer of a coastal state

2.4.1 Meaning of Passage of ship under Article 18 the UNCLOS III .

1. Passage means navigation through the territeggmfor the purpose of:

(a) traversing that sea without entering internatexs or calling at a roadstead or port facility

outside internal waters; or

(b) proceeding to or from internal waters or a aabuch roadstead or port facility.

2. Passage shall be continuous and expeditious.el#Ew passage includes stopping and
anchoring, but only in so far as the same are @ntal to ordinary navigation or are rendered
necessary by force majeure or distress or for tinpgse of rendering assistance to persons, ships
or aircraft in danger or distress.

The right of innocent passage is governed by agitl7 to 32 of the Law of the Sea Convention.
This right constitutes an integral part of theiterial sea regime and is a well-established rdle o

international law. However, from the time of itddncy; this rule has been accompanied by a
constant and heated controversy between statesercong its scope of application, legal effect

and inherent implication. The point causing moghefcontroversial debate and even international
disputes relates to the innocent passage of warsBith the 1958 Geneva Convention and the
1982 Law of the Sea Convention contain nearly idahprovisions under the same subsection
titles regarding innocent passage.

Passage of a foreign ship shall be considered pwdjadicial to the peace, good order or security
of the coastal State, if in the territorial seaeiitgages any threat or use of force against the
sovereignty, territorial integrity or political iegpendence of the coastal State, or in any other
manner in violation of the principles of internatad law embodied in the Charter of the United
Nations; any exercise or practice with weaponsgfkand; any act aimed at collecting information
to the prejudice of the defense or security ofdbastal State; any act of propaganda aimed at
affecting the defense or security of the coastaleSthe launching, landing or taking on board of

any aircraft; the launching, landing or taking omald of any military device; the loading or
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unloading of any commaodity, currency or person camtto the customs, fiscal, immigration or
sanitary laws and regulations of the coastal Statg;act of willful and serious pollution contrary
to this Convention; any fishing activities; thergamg out of research or survey activities; any act
aimed at interfering with any systems of commumacadr any other facilities or installations of
the coastal State; any other activity not havimtract bearing on passage.

2.4.2Innocent passage under international law

Innocent passage is as old as the law of the self and is a normal consequence of freedom of
navigation; the doctrine was elaborated in Artiicdeof the convention on the law of the sea 1958,
which emphasized that that the coastal state nmistamper innocent passage and must publicise
any dangers to navigation in territorial sea ofahhit is aware. Passage is defined as navigation
through the territorial sea for the purpose of siag that sea without entering internal waters or
of proceeding to or from internal waters. It maglinde temporary stoppages, but only if they are
incidental to ordinary navigation or necessitatgdlistress or force majeure. it was practiced by
maritime powers throughout the centuries with soohsistency, and was affirmed by Jessup in
1927 that As a general principle, the right of io@ot passage requires no supporting argument or
citation of authority; it is firmly established imternational law . Innocent passage” must be
interpreted and applied in the light of national lvhich has been implemented by the coastal
state. Every coastal state can adopt laws regattegafety of navigation, laying of submarine
cables, resources, fishing, environmental protactigcientific research, prevention of
infringement of customs, fiscal, immigration, ongary laws and prevention of pollution as well
as implement sea lanes and traffic separation sehemsuspend temporarily the right of innocent
passage in specified areas of its territorial selject only to the restriction that any such messu
must be in conformity with the Convention and inedional law relating to “innocent passage .

How one can decide that the passage is innocemt@rPassage is declared to be innocent so long
as it is not prejudicial to the peace, good ordesezurity of the coastal State. Such passage shall
take place in conformity with this Convention andhwother rules of international law . Under
Article 17 of the UNCLOS Il Right of Innocent Page is defined “Subject to this Convention,
ships of all States, whether coastal or land-lockegby the right of innocent passage through the
territorial sea”, and Passage is defined undecckis8.
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1. Passage means navigation through the territeggmfor the purpose of:

(a) traversing that sea without entering internatexs or calling at a roadstead or port facility

outside internal waters; or

(b) proceeding to or from internal waters or a adbuch roadstead or port facility.

2. Passage shall be continuous and expeditious.ek#w passage includes stopping and
anchoring, but only in so far as the same are @ntal to ordinary navigation or are rendered
necessary by force majeure or distress or for tinpgse of rendering assistance to persons, ships

or aircraft in danger or distress.

Article 19 defines Innocent Passage “Passage @cemt so long as it is not prejudicial to the
peace, good order or security of the coastal Statken any foreign ship do not abide by the rules
are considered to be violators’ and causes pregudithe Coastal State Passage of a foreign ship
shall be considered to be prejudicial to the pegoed order or security of the coastal State [9] .
The meaning of “innocent” is a little more diffi¢ub appreciate. The International Court was
faced with the problem in the Corfu Channel cases Tase arose from incidents that occurred on
October 22nd 1946, in the Corfu Strait two Britdgstroyers struck mines in Albanian waters and
suffered damage, including serious loss of lifee Thannel they were following, which was in
Albanian waters, was regarded as safe. An incitdadtalready occurred in these waters on May
15th, 1946: an Albanian battery had fired in theection of two British cruisers. The United
Kingdom Government had protested, stating that aenb passage through straits is a right
recognized by international law; the Albanian Goweent had replied that foreign warships and
merchant vessels had no right to pass through Adbamerritorial waters without prior

authorization.

The Court clarified a point on which there had beensiderable difference of opinion; the Court
held that it was not the character of the ship Wwhias the determining factor, but rather the
character of the passage itself. In the words @fQburt, the question to consider is “whether the
manner in which the passage was carried out wasstent with the principle of innocent passage.
The Court was satisfied that the passage was imho€ke evidence showed “that the ships were
not proceeding in combat formation, but in linegeoafter the other, and that they were not
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maneuvering until after the first explosion. Widspect to the second passage on November 12
and 13, the United Kingdom government itself redpeph that it was not mere innocent passage
the mine clearing operation was carried out agafizhnia’s ex press objection and “under the
protection of an important covering force composédn aircraft carrier, cruisers and other war
vessels. The 1958 Convention expressed the prenciptlerlying the Corfu Channel decision,
namely that passage is innocent so long as ittipmegudicial to the peace, good order or security
of the coastal State. the Corfu Channel judgmemntbeaof considerable assistance in reaching a
decision; whether a particular passage has beemgito be prejudicial to the protected rights of
the coastal state.

It would seem that passage is to be presumed inhocgil shown otherwise. This is the view of
Leo Gross who maintains that “the text as adopltearly puts the burden on the coastal state to
show that the passage itself rather than the passag particular ship, its purpose or cargo, was
prejudicial to the stated values of the coastaéstonsidering this heavy burden, the coastas stat
must be in a position to secure the necessary esgd&hen an offensive passage does occur.

SELF ASSESSMENT EXERCISE: Differentiate passage aghip in one of the article under
the law of the sea 1982

2.5 The Right of Innocent Passage

The right of innocent passage of foreign shipsuglothe territorial waters of a coastal state s on
of the oldest and most universally recognized rokegublic international law. Article 17 of the
Geneva Convention on the Law of the Sea 1958 peoiidat ships exercising the right of innocent
passage were to comply with the laws and regulatemacted by coastal state, in particular those
relating to transport and navigation. This was é&yed in article 21(1) of the 1982 Convention,

it provided with several laws and regulations conitg innocent passage as have been dealt

earlier in detalil.

Jessup in his book on territorial waters has reptaitkat, as a general principle, the right of
innocent passage requires no supporting argumeritadion of authority; it is firmly established
in international law. Grotius considered the righinnocent passage related to the “most specific
and unimpeachable axiom of the Law of Nations.echdl primary rule or first principle, the spirit
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of which is self-evident and immutable, to wit: Ey@ation is free to travel to every other nation
and to trade with it. The right of innocent passageremised on the general right of freedom of
navigation in international waters. Grotius waspdsed to claim this right as an adjunct of the

right to trade.

The very term “innocent passage” implies two prarsites for its exercise :

(a) that passage be innocent, i.e., not of suchtare as to affect the security or welfare of the
coastal state; and

(b) that passage only may be exercised, to theigrel of such acts as “hovering” or anchoring
in the territorial seas.

One of the Scholars states that the purpose ofigtis lies in the fact that the whole world has a
legitimate and necessary interest in being ablaide the seas for the purposes of normal
intercourse. Passage is a word of motion, andsipribper use it signifies continuous movement
from one place to another. It does not imply agptrto remain at rest on the track or to use it for
any other purpose than that of transit. Innocerdspge derogates from the authority and
sovereignty which the coastal state exercises ibéerritorial seas. Even those disposed to grant
the coastal state full sovereignty over its teridowaters do not claim that its sovereignty is
absolute. The essential question is: to what exsdiie right of innocent passage an independent
right, on parity with that of the sovereignty ofthoastal state; and to what extent should it be
deemed a subordinate right, perhaps even a griathte @oastal state? The concept of “innocent
passage seems to be the result of an attemptdoaiézthe freedom of ocean navigation with the
theory of territorial waters. Many writers maintdirat the coastal state exercises sovereignty; on
the other hand, a minority deny the territorial releter of the maritime belt and concede that
littoral states works only in the interest of thefedy of the coast, certain powers of control,
jurisdiction, police, etc., but not sovereignty.

There is the classic case in the right of innopaissage and the case concerning Right of Passage
over Indian Territory (Portugal v. India) ; waseaktd to the Court by an Application filed on 22
December 1955. In that Application, the Governm&nPortugal stated that its territory in the
Indian Peninsula included two enclaves surroundethé Territory of India, Dadra and Nagar-
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Aveli. It was in respect of the communications betw those enclaves and the coastal district of
Daman, and between each other, that the questi@e aff a right of passage in favour of Portugal
through Indian Territory and of a correlative oblign binding upon India. The Application stated
that in July 1954 the Government of India preveedugal from exercising that right of passage
and that Portugal was thus placed in a positiomhith it became impossible for it to exercise its
rights of sovereignty over the enclaves.

The Court referred to the submissions filed by &gat which in the first place requested the Court
to adjudge and declare that a right of passagepwssessed by Portugal and must be respected by
India; this right was invoked by Portugal only teetextent necessary for the exercise of its
sovereignty over the enclaves, and it was not colete that passage was accompanied by any
immunity and made clear that such passage remauigelct to the regulation and control of India,
which must be exercised in good faith, India baimger an obligation not to prevent the transit
necessary for the exercise of Portuguese soveyeignt

In its Judgment the Court held that, Portugal Inatbi54 a right of passage over intervening Indian
territory between the enclaves of Dadra and NagashAand the coastal district of Daman and
between these enclaves, to the extent necessahefexercise of Portuguese sovereignty over the
enclaves and subject to the regulation and coofrbidia, in respect of private persons, civil of
officials and goods in general, the Court also nosed that that Portugal did not have right of
passage in respect of armed forces, armed pola@tarsns and ammunition. Most importantly also
pointed out that India had not acted contrary doobligations resulting from Portugal's right of
passage in respect of private persons, civil @fscand goods in general. A right of passage in
respect of private persons, civil officials and dean general, and not be prejudicial to the peace,
good order or security of the coastal States amsidered to be innocent.

2.SELF ASSESSMENT EXERCISE: What do you understandnnocent passage of ship in
the territorial water of a state

2.5.1 Legal status of territorial waters
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The actions of states, whether on a national ant@nnational scale, are based on the principle of
sovereignty. When two or more sovereign subjectsntdrnational law meet, questions of
jurisdiction arise, i.e., who has the right andgdiion to act. The main purpose of the Convention
is to define and regulate such questions relewatitd sea. A central point in this respect concerns
how far from the coast the influence of a coastdaésextends. Technical regulations for drawing the
artificial baseline and extending the territoriahasby a maximum of twelve nautical miles
measured from the baseline Articles 3-16; Passhgrigh the territorial sea Articles 17-32,
including suspension of navigation in certain aggtisle 25; Safety zones around scientific redearc
installations. Article 26; (3) Passage throughitstrarticles 34-45; using the territorial sea ddtets
bordering the straits. Article 37 (4) Passageutihoarchipelagic waters Article 2, Paragraph 1,
Articles 52-54; (5Pollution from vessels Articles 194.

3.SELF ASSESSMENT EXERCISE: Explain the legal stata of a territorial water

2.6 Summary

Maritime zones are areas of the sea for whichrat@nal law prescribes spatial limits. While
customary international law recognises only thettetal sea and high seas as maritime zones,
modern international law recognises other maritaores which reflect the modern uses of the
sea. The various maritime zones recognised unddemanternational law are clearly delineated
under the United Nations Convention on the Lawhef$ea, 1982 which regulates the rights and
duties of Coastal States in the zones.

This unit has exposed you what is territorial wateavigation of war ships and commercial ships.
United Nations Convention on the Law of the Sea21®®vides a framework for coastal states to
follow when establishing the zones where they mayase national jurisdiction, by stipulating
where individual sovereign rights of coastal staed and where the collective rights of other
states begin. In the event of a dispute arisingCUNS encourages states to cooperate in seeking
equitable solutions but provides (in Article X\i)ferceable procedures for dispute settlement.
The zones and associated rights established pursubNCLOS are as follows: The Territorial
Sea Baseline: While technically not a zone, the T&Bks the limit between a coastal state’s land
territory and the ocean that lies beyond. Therevaoetypes of baseline — normal and straight and
coastal states can define their TSB using any coatioin thereof. Each coastal state must
publicise the location of its TSB on published rmiar¢ charts and through publication of its
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geographic coordinates. The Territorial Sea. Thext€nds seaward from the TSB for up to 12nm.
The coastal state has sovereignty over this zangeber, the right of innocent passage is open to
ships of all state.

The right of innocent passage in the territoria eatitles foreign ships to navigate through those
waters. Such passage must be continuous and erpedibut it may include stopping and
anchoring in so far as they are incidental to adimavigation or are rendered necessary by force
majeure or distress , art 18. Passage is deemedannso long as it is not prejudicial to the peace
good order or security of the coastal State. The bathe Sea Convention contains a list of non-
innocent activities, including fishing and actsaoliful and serious pollution, article 19. A coalsta
State may take whatever steps are necessary tenpreassage that is not innocent article 25, and
can thus exclude such vessels from the territegial Moreover, foreign ships exercising the right
of innocent passage must comply with legislatioacted by the coastal State in conformity with
international law, and the Law of the Sea Convenexpressly permits such legislation for
navigational safety, the protection of cables aipelmes, the conservation of the living resources
of the sea, the protection of fisheries, the pregen of the environment and the prevention of
pollution, for marine scientific research and hyghaphic surveys, and for the enforcement of
customs, fiscal, immigration and sanitary lawsickt21. Accordingly, although a State cannot
prevent genuinely innocent passage by foreign ghigaigh its territorial sea, it can regulate the
manner in which the right is exercised. But a catate is forbidden to hamper innocent passage
article 24.

Innocent Pass Innocent passage is a concept inflée sea which allows for a vessel to pass
through the territorial waters of another statejetttto certain restrictions. The UN Convention
on the Law of the Sea defines innocent passagassafe is innocent so long as it is not prejudicial
to the peace, good order or security of the co&stde. Such passage shall take place in conformity
with this Convention and with other rules of intational law. Continuous and expeditious transit,
through territorial waters or internal waters, eate to or from the high sease Article 19(1) Passag
is innocent so long as it is not prejudicial to feace, good order, or security of the coastaéStat
Non-innocent passage may be prevented, Submarinsstransit on the surface and show their
flag Article 20. No right of over flight. May berngorarily suspended, emerging issues: Hazardous

vessels, Warships Right of innocent passage — Roiofication/permission.
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2.8Possible answer to self-assessment exercise no 2:

Innocent passage is a concept in the law of thetss allows for a vessel to pass through the
archipelagic and territorial waters of anotherestatibject to certain restrictions. Innocent passag
shall not be hampered by the coastal State. Incpéat, the coastal State shall not (a) impose
requirements on foreign ships which have the prakéffect of denying or impairing the right of
innocent passage ; or (b) discriminate in formrofact against the ships of any State or against
ships carrying cargoes to, from or on behalf of State Art. 24 (1) UN Convention on theLaw of
the Sea.

Unit 3: Contiguous Zone
3.1lIntroduction

A contiguous zone which must be claimed and, urtbketorial seas, does not exist automatically
allows coastal states to exercise the control sacgdo prevent and punish infringements of
customs, sanitary, fiscal, and immigration regolasgiwithin and beyond its territory or territorial
sea.
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Pirate radio broadcasting from artificial marinedires or anchored ships can be controlled by the
affected coastal nation or other nations wherekat broadcast may originate, whether in the
territorial sea, exclusive economic zone, the camtial shelf or even on the high seas. Thus a
coastal nation has total control over its intemalers, slightly less control over territorial wate
and ostensibly even less control over waters withercontiguous zones. However, it has total
control of economic resources within its exclusae®nomic zone as well as those on or under its
continental shelf., distances measured in nautmigls are exact legal definitions, while those in
kilometres are approximate conversions that arestadeéd in any law or treaty. Federal nations,
such as the United States, divide control overagewaters between the federal government and

the individual states.

3.2 Learning Outcomes

At the end of this unit you will be to:
I.Explain the term Contiguous Zone of a CoastaleSta
i.You will have a deeper knowledge of contiguoose

iii.You will know the rights of coastal state owdis zone and maritime activities that takes place

in the zone.

3.3 Contiguous Zone

The contiguous zone is a belt of water extendingnfthe outer edge of the territorial sea to up to
24 nautical miles from the baseline, within whicktate can exert limited control for the purpose
of preventing or punishing infringement of its auss, fiscal, immigration or sanitary laws and
regulations within its territory or territorial seghis will typically be 12 nautical miles; wideyub
could be more if a state has chosen to claim adeal sea of less than 12 nautical miles, or,less
if it would otherwise overlap another state's agunbius zone. However, unlike the territorial sea,
there is no standard rule for resolving such cotsfland the states in question must negotiate their

own compromise. The United States invoked a coatigwzone out to 24 metres.

Each coastal State may claim a contiguous zoneeautjdo and beyond its territorial sea that
extends seaward up to 24 nm from its baselingts bontiguous zone, a coastal State may exercise
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the control necessary to prevent the infringeméntsocustoms, fiscal, immigration or sanitary
laws and regulations within its territory or teorial sea, and punish infringement of those laws
and regulations committed within its territory erritorial sea. Additionally, in order to control
trafficking in archaeological and historical obgébund at sea, a coastal State may presume that
their removal from the seabed of the contiguoug zethout its consent is unlawful. In 1972, the
U.S. proclaimed a contiguous zone extending frotn 32 miles offshore department of state
public notice 358, 37, consistent with the 1958 @Wnvention on the Territorial Sea and
Contiguous Zone. In 1999, eleven years after Peasideagan extended the U.S. territorial sea to
12 miles, President Clinton proclaimed a contigupoise extending from 12 to 24 nm offshore
Presidential Proclamation No. 7219, August 2, 12@@sistent with article 33 of the Law of the
Sea Convention. Contiguous Zone 12 - 24 nm OveriglyZ Foreign aircraft have over flight
rights Foreign vessels have full navigational, iighand marine scientific research rights so long
as they are not infringing customs, fiscal, immigma and sanitation laws and assuming no EEZ
declared for the latter rights. Extends territorsda enforcement Article 33: (a) prevent
infringement of its customs, fiscal, immigrationsamitary laws and regulations within its territory

or territorial sea.

The Contiguous Zone is an intermediary zone betwéenterritorial sea and the high seas
extending enforcement jurisdiction of the coastatesto a maximum of 24 nautical miles from
baselines for the purposes of preventing or pumgstiolations of customs, fiscal, immigration
or sanitary (and thus residual national securégygjdlation. In the maritime security context, this
can certainly include monitoring any activities wafnican result in armed violence or weapons
import into the state. Therefore the coastal statetake measures to prevent or regulate armed
maritime security activities out to 24 nautical esilunder the reasoning that it is undertaking
customs enforcement operations to prevent moveoferms into its waters/ports.

Ships and aircraft also have obligations. Accordm@ NCLOS Article 39 (1), ships engaged in
transit passage must proceed without delay; refram activities other than those incident to their
normal modes of continuous and expeditious transless rendered necessaryftmce majeure;
refrain from any threat or use of force against sbeereignty, territorial integrity, or political
independence of states bordering the strait; afndimefrom acting otherwise in violation of the

principles of international law embodied in the @baof the United Nations.
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1.SELF ASSESSMENT EXERCISE: Explain the nature andength of a contiguous zone

3.4 Activities within a contiguous Zone

States may also establish a contiguous zone framotlier edge of the territorial seas to a
maximum of 24 nautical miles from the baseline.sThone exists to bolster a State’s law
enforcement capacity and prevent criminals fromiflg the territorial sea. Within the contiguous
zone, a State has the right to both prevent angpumfringement of fiscal, immigration, sanitary,
and customs laws within its territory and terrigdigea. Unlike the territorial sea, the contiguous
zone only gives jurisdiction to a State on the ateaurface and floor. It does not provide air and
space rights.

2.SELF ASSESSMENT EXERCISE: State the activities tht takes place in a contiguous

Zzone

3.5 The rights of coastal state over contiguous zen

Within the contiguous zone, a State has the righoth prevent and punish infringement of fiscal,
immigration, sanitary, and customs laws withirtésitory and territorial sea. Unlike the territalri
sea, the contiguous zone only gives jurisdictioa Btate on the ocean's surface and floor.

3.6 Summary

This unit has exposed you to what is contiguoug zomd threat to coastal state may take necessary
measures to protect its territorial waters anditizens. The Contiguous Zone is an intermediary
zone between the territorial sea and the highedasnding enforcement jurisdiction of the coastal
state to a maximum of 24 nautical miles from basslifor the purposes of preventing or punishing
violations of customs, fiscal, immigration or samtand thus residual national security legislation

In the maritime security context, this can certaimiclude monitoring any activities which can
result in armed violence or weapons import into shete. Therefore the coastal state can take

measures to prevent or regulate armed maritimerisgaativities out to 24 nautical miles under
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the reasoning that it is undertaking customs eefoent operations to prevent movement of arms
into its waters/ports

States may also establish a contiguous zone framotlier edge of the territorial seas to a
maximum of 24 nautical miles from the baseline.sThone exists to bolster a State’s law
enforcement capacity and prevent criminals fromiflg the territorial sea. Within the contiguous
zone, a State has the right to both prevent angpumfringement of fiscal, immigration, sanitary,
and customs laws within its territory and terrigdigea. Unlike the territorial sea, the contiguous
zone only gives jurisdiction to a State on the ateaurface and floor. It does not provide air and
space rights.

3. SELF ASSESSMENT EXERCISE: What is the legal status of contiguous zone in

maritime Law?

3.7 References/Further Reading/Web Resources

United Nations Convention on the Law of the Sg#ened for signaturBec. 10, 1982, 21 |.L.M.
1261, 1833 U.N.T.S. 397 (entered into force Nov.11994) [hereinafter UNCLOS].

U.S. Energy Information Administration, World Qitansit Chokepoints (Dec. 30, 2011),
Corfu Channel (U.K. v. Alb.) 1949 I.C.J. 244 (Dé5).
Yoshifumi Takana: The International law of the S@ambridge, University press, UK,2012

Akehurst, Michael B. A Modern Introduction to Intational Law. 6th ed. Boston: Allen and
Unwin, 1987.

Brierly, James Leslie. The Law of Nations. 6th Edited by Humphrey Waldock. New York:
Oxford University Press, 1963.

Brownlie, lan. Principles of Public Internationad. 5th ed. New York: Clarendon Press, 1998.
Butler, William E: International Law and the Intational SystemBoston: M. Nijhoff, 1987.
3.8Possible Answers to self-assessment exercise no 1:

A zone contiguous to a territorial sea of a coaState, which may not extend beyond 24 nautical
miles from the baselines from which the breadtthefterritorial sea is measured. The contiguous
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zone is a belt of sea contiguous to but beyondieh@orial sea where the Coastal. State may
exercise enforcement jurisdiction to prevent andigiu infringement of its customs, fiscal,

immigration and sanitary laws and regulations withs territory or territorial sea.

Unit 4: Exclusive Economic Zone (EEZ)
4.1 Introduction

The idea of allotting nations Exclusive Economin£s to give them more control of maritime
affairs outside territorial limits gained acceptann the late 20th century. Initially, a country's
sovereign territorial waters extended 3 nmi rangeamnon shot beyond the shore. In modern
times, a country's sovereign territorial waterseagtto 12 nmi which is beyond the shore. One of
the first assertions of exclusive jurisdiction begidhe traditional territorial seas was made by the
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United States in the Truman Proclamation of 28 &aper 1945. However, it was Chile and Peru
respectively that first claimed maritime zones @f02nautical miles with the Presidential
Declaration Concerning Continental Shelf of 23 Ju@d7 El Mercurio, Santiago de Chile, 29
June 1947 and Presidential Decree No. 781 of 1 #wut@47. It was not until 1982 with the UN
Convention on the Law of the Sea that the 200 oalnile exclusive economic zone was formally

adopted.

An exclusive economic zone is a sea zone preschigetie United Nations Convention on the
Law of the Sea over which state has special rigies the exploration and use of marine resources,
including energy production from water and windsthetches from the baseline out to 200 nautical
miles from its coast. In colloquial usage, the temay include the continental shelf. The term does
not include either the territorial sea or the aoenital shelf beyond the 200 n.m. limit. The
difference between the territorial sea and theusteé economic zone is that the first confers full
sovereignty over the waters, whereas the seconwigly a sovereign right which refers to the
coastal state's rights below the surface of the Hea surface waters, as can be seen in the map,

are international waters.
4.1 Learning Objectives
At the end of this unit you should be able to
I.Explain the concept of Exclusive economic zone
i.You will have a deeper knowledge of the zone
iii.You will know the kind of economic activitiesf the zone

4.3 The Exclusive Economic Zone (EEZ)

The concept of the Exclusive Economic Zone is ohthe most important pillars of the 1982
Convention on the Law of the Sea. The regime oéttwdusive economic zone is perhaps the most
complex and multifaceted in the whole Conventioie Taccommodation of diverse issues
contributed substantially to the acceptance otcthecept and to the Convention as a whole. The
1982 Convention on the Law of the Sea is oftenrrefeto as a package. The metaphor is derived
from a decision made during the Third United Nasi@onference on the Law of the Sea that the

Convention would be adopted toto, as a package deal. No single issue would be adajid
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all issues were settled. This decision provide@ssential mechanism for reconciling the varied
interests of the states participating in the Caarfee. If a state's interests in one issue were not
fully satisfied, it could look at the whole packaged find other issues where its interests were
more fully represented, thereby mitigating the efeof the first. Thus, the Convention became an
elaborately-constructed document built on trade;déirge and small.

An Exclusive Economic Zone is a sea zone preschiyetie 1982 United Nations Convention on
the Law of the Sea over which a state has speaglabkrregarding the exploration and use of marine
resources, including energy production from watet @ind. It stretches from the baseline out to
200 nautical miles (nmi) from its coast. In colleajwsage, the term may include the continental
shelf. The term does not include either the tenatsea or the continental shelf beyond the 200
nmi limit. The difference between the territori@lasand the exclusive economic zone is that the
first confers full sovereignty over the waters, wdas the second is merely a sovereign right which
refers to the coastal state's rights below theaserbf the sea. The surface waters, as can be seen

in the map, are international waters.

Generally, a state's exclusive economic zone @rea beyond and adjacent to the territorial sea,
extending seaward to a distance of no more thanngCout from its coastal baseline. The
exception to this rule occurs when exclusive ecan@mones would overlap; that is, state coastal
baselines are less than 400 nmi apart. When atepveccurs, it is up to the states to delineate the
actual maritime boundary. Generally, any point withn overlapping area defaults to the nearest
state.

A state's exclusive economic zone starts at thevaglaedge of its territorial sea and extends
outward to a distance of 200 nmi from the baselirte exclusive economic zone stretches much
further into sea than the territorial waters, whetd at 12 nmi from the coastal baseline if
following the rules set out in the UN Convention tve Law of the Sea. Thus, the exclusive
economic zones includes the contiguous zone. Stdse have rights to the seabed of what is
called the continental shelf up to 350 nmi from ttwastal baseline, beyond the exclusive
economic zones, but such areas are not part ofekeusive economic zones. The legal definition

of the continental shelf does not directly corregpto the geological meaning of the term, as it
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also includes the continental rise and slope, hacehtire seabed within the exclusive economic

Zone.

1.SELF ASSESSMENT EXERCISE: Analyse an Exclusive @&nomic Zone

4.4 Disputes over the Exclusive Economic Zone

The exact extent of exclusive economic zones anancon source of conflicts between states over

marine waters.

--Norway and Russia dispute both territorial sech BEZ with regard to the Svalbard archipelago
as it affects Russia's EEZ due to its unique trettius. A treaty was agreed in principle in April
2010 between the two states and subsequentlyedgtifesolving this demarcation dispute. The

agreement was signed in Murmansk on 15 Septemi€y. 20

--The South China Sea (and the Spratly Island$)eisite of an ongoing dispute between several

neighboring nations.

--Croatia's ZERP (Ecological and Fisheries Prab@cHone) in the Adriatic Sea caused friction

with Italy and Slovenia, and caused problems du@ngatia's accession to the European Union.

--A wedge-shaped section of the Beaufort Sea gutksl between Canada and the United States,

as the area reportedly contains substantial carves.

--France claims a portion of Canada's EEZ for SRiatre-et-Miquelon based on a new definition
of the continental shelf and EEZ between the twantaes. Saint-Pierre-et-Miquelon is entirely

surrounded by Canada's EEZ.

--Mauritius claims EEZ for Tromelin from France aB&Z for British Indian Ocean Territory
from the UK.

--Turkey claims a portion of Cyprus's EEZ based arkey's definition that no islands, including
Cyprus, can have full EEZ and should only be esttitio a 12 nautical mile reduced EEZ rather
than the usual 200 that Turkey and every other wgware entitled to, including an area to the
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south of Cyprus containing an offshore gas fieldrtirermore, the internationally unrecognized
Turkish Republic of Northern Cyprus, which was teelaas result of the Turkish Invasion of
Cyprus, also claims portions of Cypriot EEZ. Thep®alic of Cyprus, intergovernmental
organizations and other countries, such the Europ#aon, the United States, Russia, Israel,
Switzerland, Egypt, Saudi Arabia and Armenia doaskinowledge the Turkish claims on Cyprus's
land and sea, and urge Turkey to restrain itselnfillegal drilling for gas in the island's EEZ.
Furthermore, EU has threatened Turkey with econ@nit political sanctions for violating the
Cypriot EEZ.

4.5 Continental shelf

The term "continental shelf' is used by geologg#serally to mean that part of the continental
margin which is between the shoreline and the divetik or, where there is no noticeable slope,
between the shoreline and the point where the defpthe superjacent water is approximately
between 100 and 200 metres. A continental sheliegsedge of a continent that lies under the
ocean. Continents are the seven main divisionanaf bn Earth. A continental shelf extends from
the coastline of a continent to a drop-off poirtezhthe shelf break.

2.SELF ASSESSMENT EXERCISE: List five cases that hebeen adjudicated over the
EEZone

HREN

1.8 Economic activities in EEZ

A zone contiguous to a territorial sea of a codState, which may not extend beyond 24 nautical
miles from the baselines from which the breadtlhefterritorial sea is measured. Unlike other
zones whose existence derived from earlier intemat law, the EEZ was a creation of the LOSC.
States may claim an EEZ that extends 200 nautidesrftom the baseline. In this zone, a coastal
State has the exclusive right to exploit or conseamy resources found within the water, on the
sea floor, or under the sea floor’s subsoil. Threseurces encompass both living resources, such
as fish, and non-living resources, such as oilraatdral gas. States also have exclusive rights to
engage in offshore energy generation from the waesents, and wind within their EEZ. Article
56 also allows States to establish and use adlifisiands, installations and structures, conduct
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marine scientific research, and protect and preséme marine environment through Marine
Protected Areas. Article 58 declares that Arti@8g0 115 of the Convention relating to high seas
rights apply to the EEZ “in so far as they are incbmpatible with this Part,

3. SELF ASSESSMENT EXERCISE: Mention three economi@ctivities that takes place

within the exclusive economic zone of Nigeria and®A.

4.6 Summary

The LOSC allows a State to conduct economic a&s/fior a distance of 200 nautical miles from
the baseline, or the continental margin whereti¢mas beyond 200 nautical miles. There are two
methods to determine the extent of a continentagjmainder the LOSC. The first method is by
measuring geological features using what is caledGardiner formula. The EEZ is another
intermediary zone, lying between the territoriah 9 nautical miles and the high seas to the
maximum extent of 200 nautical miles. Although highas freedoms concerning general
navigation principles remain in place, in this zdahe coastal state retains exclusive sovereignty
over exploring, exploiting and conserving all naluesources. The coastal state therefore can take
action to prevent infringement by third partiestsfeconomic assets in this area includimggr

alia, fishing, bio-prospecting and wind-farming. In erdo safeguard these rights, the coastal state
may take necessary measures including boardingedtisn, arrest and judicial proceedings, as
may be necessary to ensure compliance with thenetienal laws and regulations.

Unlike other zones whose existence derived frorieganternational law, the EEZ was a creation
of the LOSC. States may claim an EEZ that extef@@srzutical miles from the baseline. In this
zone, a coastal State has the exclusive rightpgto#or conserve any resources found within the
water, on the sea floor, or under the sea floastsseil. These resources encompass both living
resources, such as fish, and non-living resoumash as oil and natural gas. States also have
exclusive rights to engage in offshore energy gatrar from the waves, currents, and wind within
their EEZ. Article 56 also allows States to eswdbland use artificial islands, installations and
structures, conduct marine scientific research, @otiect and preserve the marine environment
through Marine Protected Areas. Article 58 decldles Articles 88 to 115 of the Convention
relating to high seas rights apply to the EEZ.
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The EEZ is the most misunderstood of all the nragtzones by policymakers in States around
the world. Unlike the territorial sea and the cgutus zone, the EEZ only allows for the
previously mentioned resource rights and the lafereeament capacity to protect those rights. It
does not give a coastal State the right to prolubitimit freedom of navigation or overflight,
subject to very limited exceptions.

4.7 References/Further References
Yoshifumi Takana: The International law of the S@ambridge, University press, UK,2012

Akehurst, Michael B. A Modern Introduction to Intational Law. 6th ed. Boston: Allen and
Unwin, 1987.

Brierly, James Leslie. The Law of Nations. 6th Edited by Humphrey Waldock. New York:
Oxford University Press, 1963.

Brownlie, lan. Principles of Public Internationadw. 5th ed. New York: Clarendon Press, 1998.
Butler, William E: International Law and the Intational SystemBoston: M. Nijhoff, 1987.
4.8Possible Answer to self-assessment exercise no 1 :

The exclusive economic zone is an area where sgvesgates have jurisdiction over resources.
The EEZ differs from territorial waters in two resps. First, the jurisdiction of the coastal state
within the EEZ only pertains to natural resourdesh( offshore oil, and gas), while the coastal
state has full jurisdiction within its territoriaéa. Second, the maximum width of the territoeal s
is 12 nautical miles from baselines, while the maxn width of the EEZ is 200 nautical miles
(370 km or 230 English miles). Baselines are lidesvn from headland to headland, enclosing
fiords and bays, the maximum length of a straigisiebline being 24 nautical miles. Nevertheless,
the jurisdiction over sedentary and undergroundue=es is wider than this when the continental
shelf reaches beyond 200 nautical miles. The rd&sniting the continental shelf are rather

technical and are set out in Article 76 of the UdlWLof the Sea Convention
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MODULE 3: Maritime Activities of the High Sea

Unit 1. The Uses of the High Sea
1.1 Introduction

The High Seas begin where national oversight obtean ends. Since they are beyond national
jurisdiction responsibility for coordinating managent falls largely to a complex network of
organizations created through international tredietween States with States largely retaining the

responsibility for implementing management respahiges. As flag-States it's their
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responsibility to exercise control over their vdssand citizens. For example, all vessels must fly
the flag of their flag-State or else they may l@ated as ships without nationality. The United
Nations Convention on the Law of the Sea entertmforce in 1994, has been ratified by most
countries though notably not by the United Statesnoerica, and is recognized by most States as

reflecting customary international law of the sea.

1.2 Learning Outcomes

At the end of this unit you will be able to:

i.Define the High seas

i.You will know the high sea is free for all nati® weather land or not

iii.You should be able to understand the uses®High sea for peaceful purposes and other uses

1.3 The High Sea

Article 2 UNCLOS 1982 provides that the high seaisdp open to all nations, no State may validly
purport to subject any part of them to its sovargigFreedom of the high seas is exercised under

the conditions laid down by these articles andngydther rules of international law. It comprises,

inter alia, both for coastal and non-coastal States

The high seas are open to all States, whetherataasland-locked. Freedom of the high seas is
exercised under the conditions laid down by thisn@mtion and by other rules of international

law. It comprisesinter alia, both for coastal and land-locked States:
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F. Freedom of navigation;

Freedom of navigation is a principle of customarginational law that ships flying the flag of

any sovereign state shall not suffer interferemcenfother states, apart from the exceptions
provided for in international law. In the realmiofernational law, it has been defined as freedom
of movement for vessels, freedom to enter portstandake use of plant and docks, to load and
unload goods and to transport goods and passenghis.right is now also codified as Article

87(1) a of the 1982 United Nations Convention anlthw of the Sea. Not all UN member states
have ratified the convention; notably, the Unité¢dt&s has signed, but not ratified the convention.

However, the United States enforces the practice.
ii. Freedom of over flight;

The freedom of over flight means that foreign aftare granted the right to fly through the EEZ
without any unnecessary delay and shall not cauntyactivities unrelated to the flyovePublic
international air law is based on two principlebeTirst recognizes each state’s full and absolute
sovereignty over the air above its territory anditterial waters, including the right to impose its
jurisdiction over such airspace. Thus, a state raguire any foreign aircraft in its airspace, even
if only briefly in transit, to comply with its atransport regulations, for example, those concernin
the aircraft and its crew, navigation, and the emment. This right, however, is subject to those
international treaty obligations the state has msslin the interest of safe and efficient air
transport. The Convention on International Civili&ion (hereinafter referred to as the Chicago
Convention), generally regarded as the Magna Clodgablic international air law, requires each
contracting state to collaborate in securing thghést practicable degree of uniformity in
regulations, standards, procedures and organizetigation to aircraft, personnel, airways and
auxiliary services in all matters in which suchfarmity will facilitate and improve air navigation.
To this end, the International Civil Aviation Orgaation was granted the power to adopt
international standards and recommended practimg$recedures dealing with matters such as
communication systems and air navigation aidssrafehe air and air traffic control practices, as
well as registration and identification of aircra@fontracting states, however, retained the right t
depart from such standards or recommended pracpo@aded they notified the Organization of
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the differences between their national regulatiansl those prescribed by an international
standard.

iii. Freedom to lay submarine cables and pipelines;

The freedom to lay submarine cables and pipelmes,of the most venerated high seas freedoms
under the 1982 United Nations Convention on the béthe Sea , faces an uncertain future under
the new international legally binding instrumerginy negotiated in the United Nations. United
Nations General Assembly Resolution 72/249, authmgithe intergovernmental conference for
the new ILBI, does not expressly mention submacegles or pipelines but states that the work
and results of the conference should be fully ciast with the provisions of UNCLOS. The
issues in a new ILBI that are likely to have an atipon the freedom to lay submarine cables and
pipelines in areas beyond national jurisdiction éke area-based management tools, and (2)
environmental impact assessments, which are mesrthanised to protect and preserve the marine

environment and biodiversit.

Ilv. Freedom to construct artificial islands and oher installations permitted under
international law,

In the highseasall States have the freedom to construct artifisiands and other installations
permitted under international law, subject to RAron the continental shelf where it extends
beyond 200 nm. An artificial island or man-madeansl is an island that has been constructed by
people rather than formed by natural means. Auifislands may vary in size from small islets
reclaimed solely to support a single pillar of alding or structure, to those that support entire
communities and cities. Early artificial islandsluded floating structures in still waters, or
wooden or megalithic structures erected in shallaters. In modern times artificial islands are
usually formed by land reclamation, but some arméal by the incidental isolation of an existing
piece of land during canal construction e.g. Domseli Ko Kret, and much of Door County, or
flooding of valleys resulting in the tops of formlenolls getting isolated by water e.g. Barro
Colorado Island. One of the world's largest artificslands, René-Levasseur Island, was formed
by the flooding of two adjacent reservoirs

v.Freedom of fishing, subject to the conditions Id down.
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Article 116 explicitly establishes that the rightSiates to authorise their nationals to fish a th
high seas is subject to specific limitations. Tinsans that States simply do not have the right to
authorise their nationals to fish on the high sedsss they fulfil the conditions. The high seas ar
often characterized as the final and most chaltendiontier of fisheries governance. Stock
depletions and rent dissipation persist there tiespe recovery of several fish stocks within

exclusive economic zones

Fishing in the high seas was not perceived as armapblem requiring priority attention during
the negotiating process of UNCLOS. Therefore, wétbpect to the highly migratory and other
fishery resources occurring partly or entirelyhie tigh seas, UNCLOS limited itself to providing
general principles for their conservation, optimutiization and management, calling upon all
States to cooperate towards the further developraedt implementation of these general
principles. However, as UNCLOS was being adoptet! @ more coastal States claimed their
rights and jurisdiction over fisheries in their EBarge distant-water fishing fleets were displaced
from some of their traditional coastal fishing gnds and the pressure to fish in the high seas grew
rapidly and without much control. Inadequate manag@ and overfishing soon became problems
in the high seas, and thus the increased neechtootand reduce fishing fleets operating on the
high seas as there were indications that exce$sivieg was jeopardizing the sustainability of
high seas fishery resources, as was highlightdgAy 1992 in reporting to the Twentieth Session
of its Committee on Fisheries FAO, 1993

vi. Freedom of scientific research,

Knowledge about the oceans is still very limitedl éine development of coastal countries often
depends on the potential to exploit their coasesources. Improving the knowledge and
understanding of marine and coastal processes pserequisite for protecting the marine
environment and ecosystems in a more precautiavayyand for supporting sustainable economic
opportunities from ocean resources. Results fromn@ascientific research provide input for
policy makers in pursuing developmental options als benefit society in terms of weather

forecasting and prevention of natural disasters.

Vi. Freedom of exploitation and exploration of naturalresources

89



UNCLOS recognizes the sovereign rights of the @&ates for the purpose of exploring and
exploiting, conserving and managing fishery resesirm their EEZs, calling upon the coastal
States to adopt conservation and management measupromote the optimum utilization of
fishery resources in their EEZs. With respect tpl@ked stocks or stocks of associated species
occurring both within the EEZ and in the area belyand adjacent to the zone, UNCLOS calls
upon the coastal States and States fishing inigtedeas to seek agreement upon the measures
necessary for the conservation of those stocksaratljacent high seas area. UNCLOS also calls
upon the coastal States and other States fishgidyhmigratory species to cooperate in ensuring
conservation and promoting the optimum utilizatminthose resources in their whole area of
distribution. With respect to the high seas, UNCL@ISo recognizes the free access and the
freedom of fishing to all States, calling upon &thtes and particularly upon States fishing to

cooperate in the conservation and managementharfigesources occurring in the high seas.

1.SELF ASSESSMENT EXERCISE: List four freedom of tre High sea

1.4The rights of all over the High sea

The high seas shall be reserved for peaceful pagad State may validly purport to subject any
part of the high seas to its sovereignty. EveryeStahether coastal or land-locked, has the right
to sail ships flying its flag on the high seasthe first paragraph of article 6 of the Convention
1958 of High seas and paragraph 1 of the articlef #2e Convention 1982 stipulated on this issue,
therefore, this international instrument has exoegt including piracy, slave trade, suspected
ships inspection and other unlawful acts and itgrasided.

High seas belong to all humanity. As a result iha$ under qualification of any government and
is free. International navigation and commerce algb the use of this principle is developing.
This case is of basic importance especially foerimitional commerce and trade. So any
interference and applying prohibition is out ofemtational rules. The owner of that flag state
could stop and investigate every ship and providatlother governments have reasonable reasons
to suspect a ship and those reasons to be in ahaayvhich worth to stop and enter the ship is
feasible. But if it becomes clear after investigatof the ship that it was unreasonable to suspect
the ship, this issue would be pursuable in thermatt@donal courts or the government which owns
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the flag state could retaliate with governmenta@bshvhich entered the ship possessing the flag
that is harmful for international sailing totalljhe flag state, has exclusive qualifications oter t
ship, its cargo and people. But there are somep¢ires to the flag state rule. Right of visiting
and searching martial ships in high seas in omlpetform rules of international laws when it has
acceptable reasons which a non warship and nomgmeatal) has committed bellow actions,
could be stopped and investigated.

2.SELF ASSESSMENT EXERCISE: What are the rights oflandlocked and coastal over
the high sea

1.4.1 International Seabed Authority

International Seabed Authority made up of 167 MeantBates, and the European Union, the
International Seabed Authority is mandated underUhl Convention on the Law of the Sea to
organize, regulate and control all mineral-reladetivities in the international seabed area for the
benefit of mankind as a whole. In so doing, ISA tiesduty to ensure the effective protection of
the marine environment from harmful effects thayradase from deep-seabed related activities. It
is an intergovernmental body based in Kingston, alean that was established to organize,
regulate and control all mineral-related activitieshe international seabed area beyond the limits
of national jurisdiction, an area underlying mosttiee world's oceans. It is an organization

established by the United Nations Convention orLtne of the Sea.

1.5.2 Activities of the International Seabed Authaty

The Authority's main legislative accomplishmentiie has been the adoption, in the year 2000,
of regulations governing exploration for polymdtalhodules. These resources, also called
manganese nodules, contain varying amounts of masgacobalt, copper and nickel. They occur
as potato-sized lumps scattered about on the suofabe ocean floor, mainly in the central Pacific
Ocean but with some deposits in the Indian Ocean.

The Council of the Authority began work, in Aug2§t02, on another set of regulations, covering
polymetallic sulfides and cobalt-rich ferromanganesusts, which are rich sources of such
minerals as copper, iron, zinc, silver and goldwa$ as cobalt. The sulphides are found around
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volcanic hot springs, especially in the westernifikta®©cean, while the crusts occur on oceanic
ridges and elsewhere at several locations arownaddinld. The Council decided in 2006 to prepare
separate sets of regulations for sulphides andrémts, with priority given to sulphides. It devidbte
most of its sessions in 2007 and 2008 to this taskseveral issues remained unresolved. Chief
among these were the definition and configuratibthe area to be allocated to contractors for
exploration, the fees to be paid to the Authoribd ghe question of how to deal with any
overlapping claims that might arise. Meanwhile, tlegal and Technical Commission reported

progress on ferromanganese crusts.

1.6 Summary

Freedom of the seas is a principle in the inteomatli law and law of the sea. It stresses freedom
to navigate the oceans. It also disapproves offaaght in water. The freedom is to be breached
only in a necessary international agreement. Thigiple was one of U.S. President Woodrow
Wilson's Fourteen Points proposed during the Fitstld War. In his speech to the Congress, the
president said: Absolute freedom of navigation ugf@nseas, outside territorial waters, alike in
peace and in war, except as the seas may be ctosdule or in part by international action for
the enforcement of international covenantke United States' allies Britain and France were
opposed to this point, as France was also a caasidenaval power at the time. As with Wilson's
other points, freedom of the seas was rejectethdyserman government. Today, the concept of
freedom of the seas can be found in the UnitedoNatConvention on the Law of the Sea under
article 87(1) which states: the high seas are dpeall states, whether coastal or land-locked.
article 87(1) (a) to (f) gives a non-exhaustivedisfreedoms including navigation, over flighteth
laying of submarine cables, building artificialasts, fishing and scientific research.

The high seas are open to all States, whetherataasland-locked. Freedom of the high seas is
exercised under the conditions laid down by this@mtion and by other rules of international

law. It comprises both for coastal and land-locktdtes: (a) freedom of navigation;,(b) freedom
of overflight;, (c) freedom to lay submarine cabéesl pipelines, subject to Part VI;, (d) freedom
to construct artificial islands and other instadlas permitted under international law, subject to
Part VI; (e) freedom of fishing, subject to the dons laid down in section 2; (f) freedom of

scientific research, subject to Parts VI and XIII.

92



The doctrine that the high seas in time of peaeeopen to all nations and may not be subjected
to national sovereignty freedom of the seas wasqgsed by the Dutch jurist Hugo Grotius as early
as 1609. It did not become an accepted principletefnational law, however, until the 19th
century. Freedom of the seas was ideologically eotad with other 19th-century freedoms,
particularly laissez-faire economic theory, and wigerously pressed by the great maritime and
commercial powers, especially Great Britain. Freeduf the high seas is now recognized to
include freedom of navigation, fishing, the layinfjsubmarine cables and pipelines, and over
flight of aircraft. By the second half of the 20tkntury, demands by some coastal states for
increased security and customs zones, for exclusfighore-fishing rights, for conservation of
maritime resources, and for exploitation of resear@specially oil, found in continental shelves
caused serious conflicts. The first United NatiQunference on the Law of the Sea, meeting at
Geneva in 1958, sought to codify the law of théhlegas but was unable to resolve many issues,
notably the maximum permissible breadth of thattaial sea subject to national sovereignty. A
second conference Geneva, 1960 also failed towesiols point; and a third conference began in
Caracas in 1973, later convening in Geneva and ek City.

3. SELF ASSESSMENT EXERCISE: What do you understandby the concept of

‘Common Heritage of Mankind’ in maritime law?

1.7 Reference/Further Reading/Web Resources
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1.8 Possible Answer to self-assessment Exercise no 1:

I. The rights of all over the High sea
il. Freedom of exploitation and exploration of natueslources

iii. Freedom to lay cables

iv.Freedom of navigation

The high seas are open to all States, whetheradlaasiand-locked. Freedom of the high seas is
exercised under the conditions laid down by thisn@mtion and by other rules of international
law. The ocean surface and the water column betlumdEEZ are referred to as the high seas in
the LOSC. Seabed beyond a coastal State’s EEZS@mtthental Shelf claims is known under the
LOSC as the Area. The LOSC states that the Aremrsidered the common heritage of all
mankind and is beyond any national jurisdictiorat& can conduct activities in the Area so long

as they are for peaceful purposes, such as tramsitne science, and undersea exploration.
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Unit 2: The Regime of Seaport for Oceangoing Vessel

2.1Introduction

Ports are the main industrial and commercial témiseconomic and social development of the

countries. The port sector is touched by the scoiemic changes characterized by the

requirements development in the countries, thraz@hmitments by the countries of free trade

and the new contexts of globalization, to the newstraints and developments economic,

institutional, technological, environmental and itmae transport development. Therefore, the

seaports have always been disposed to changesa@sonomic trends. These developments have
created a highly uncertain and complex environrf@rports and fundamentally changed the port

concept.

The seaport is a multidimensional system combiretd/iden economical function, infrastructure
system, geographical space and trade. In addiéicseaport is managed under a complex legal
concept and managed through an organizational mt@l mostly generates the need for
convergence of the public and private sectors.ifiteation of this study is to collect the different
conception of seaport concept and demonstratdnizatome about over time and over countries.
In the literature review, some research focusetherport governance or port reforms as Wang
was among the first to consider governance strestur addressing container port systems on a
regional scale. This argument was elaborated ialvotative document flows that followed.

The study of Wang and Slack pointed out that regidarces of redistribution of traffic are
complicated by institutional reforms, as a privegeminal operator in the hub port, can have
simultaneous peripheral installation. In additifor, political circles in a region the system may
have spatial concentration or de-concentratiorceffbeyond market forces only. Recently, Wang
and Olivier have shown how the institutional griation of the Chinese port system has diverted
the container-port development from the linear rhoipgy proposed in Any-port. Thus, Iin
particular, these the authors show how governmelntigs place emphasis on spatial alignment
between new deep water container facilities andiapeconomic zones. Others authors provided
an empirical study about port development aseétipl, showed the growth of terminal operators
in the context of port management with the applbcabdf stochastic frontier model. Liet al

95



analysed the recent development of a port systetherPearl River Delta, which founded an
evolved system from one stage to another. Thesedsaarches showed the important assessment
of the fifth generation port.

The seaport products offer various services, whiake each service distinct. There is however a
lack of studies that discuss the seaports concegtita services. Thus, this paper aims to
concentrate on this lack in the literature by pnéieg and defining the seaport concept and by
examining the different characteristics of its ss#8. Exactly, this paper search the flowing

interrogations: what is a seaport? How it can bindd? Which services seaport can produce?
What are the characteristics of transport serviv¥s@ are the customers of port?

2.2 Learning Outcomes

At the end of this unit you should be able to:

I. Understand seaports in the chair of carridggoods by sea.

il. You know the Role and functions seaports,

iii. You will know the types of sea ports and tiegime of seaports.

2.3 Seaports

A port is a maritime facility which may compriseeoar more wharves where ships may dock to
load and discharge passengers and cargo. Althaglly situated on a sea coast or estuary, some
ports, such as Hamburg, Manchester and Duluthpparey miles inland, with access to the sea via
river or canal. Because of their roles as a porrafy for immigrants many port cities such as
London, New York, Shanghai, Los Angeles, SingapmieVancouver have experienced dramatic
multi-ethnic and multicultural changes. The defontof port has evolved over time. The evolution
is discovered by fourth generations, which explhat the economic, geographical, technological,
and international trade transformation and contast@p fleet development influenced the
meaning of the seaport concept over time. For its¢ generation, the ports were essentially
interfaces between the land and the sea in goadsgort. Their role was then focused on the
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subsequent activities, the loading and unloadingslops, storage and delivery/receipt of

merchandise.

For the second generation, port and port serviogigers have an imperative role in the global
port functions. The port is considered a servicgaen the transport sector, industry and trade. |
can consequently implement and offer its usersatrd or commercial services which are not
directly linked to traditional activities of loadjfunloading but which are indirectly through the

logistical facilities offered by the port.

The third generation ports are owing to the glabgdansion containerization and intermodalism,
jointed to the growing demands of internationaldéraThe decision-makers, managers and
operators of a port of the third generation hawsiciilarity from the operation and development

point of view for which they are responsible. Thesrceive the port as a dynamic link in the

international production and distribution systerheif behaviour has evolved accordingly.

The fourth generation ports are characterized bgrmationalization and diversification on the
basis of the network system, which attaches mamy greas and permits the cooperation with
other ports. These are named as network portseTgwss are integrated as international transport
logistics chain, practicing door to door servicaghvether logistics operators working in several
geographic areas close to the ports.

Furthermore, recently some authors also discusstdhe fifth generation ports, as Flynn et al.
Lee and Lam and Lee. The new concept of seapatbasit the customer services. The port is
expected to provide services at a higher levelsusigg market mechanisms, incentives, and
government policies. Customer orientation, sattg&fac service and technology are vital factors
for the fifth generation ports. The customers hiawen the center of attention from of the seaport
from a long time, however, the fifth generation @m@ges these relationships because they would
be focusing on the ports users, ie shipping lingsy capture more clients with low emission per
TEU performance and focusing on the ports systeimoiwdan in return attract more clients with
services meet th stakeholder request and achibighaompetitiveness.

It argues that the fifth generation port has arges focus on customer requirement port
throughput the supply chain logistics and netwa4 is described by Notteboom. This requires
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the development of communication strategies thesdrbt} articulate the port service offering and
value proposition to customers and a port marketiaghework aimed at enhancing customer
loyalty and measuring customer’s satisfaction inhighly dynamic and competitive port
environment. Consequently, in the next paragraghdecided to explore the different services of
seaport the important role that port plays in s&viprovided to the customers. As we answer
some questions, for example? What are the chaistaterof transport services? What are the port

services? Who are the customers of port services?

2.3.1 The Legal and Institutional Conception

The legal status of the port authority can be publiprivate. There is no definition of a port in
the law context. Thus, below the article 1 of tren@va Convention off9December 1923 on the
international regime of maritime ports, All portdieh are normally frequented by sea going
vessels and used for foreign trade shall be deeémbd maritime ports. The legal regime of port
management depends on the kind of traffic recebsethe port and on the degree to which the
port is institutionally dependent on the state docal authority. The regime cannot always be
clearly determined simply on the basis of a past&us. The legal regime of a port depends also
on the will of the state adopting a global approases to it that the port system makes the best
possible contribution to the country’s development,adopting a local approach and regards the
port as an economic entity which should operatisbywn.

An economic and political strategy is then usugligserved in instruments, which take the form
of laws where principles are concerned and reguiatimplemented. Constitutional system
designates the authorities empowered to adopt ssthuments. The rules generally vary
according to the state whether a unitary, federa oconfederal state and having regard to the

degree of decentralization and especially to thallsystems in force in the country concerned.

The institutional regime of ports depends on hoeythre defined and the kind of traffic they
receive. For J.G. Matons a port is “a place ondbast specially designated by the competent
administrative authority to serve the purposesabsrne trade”. The port is an institution with or
without a legal personality, responsible for exa&ng public works, police or other powers in the
geographical and legal space. In the same meaRirf§feck defined ports as “service companies,
at the center of the logistical chain which orgasivorld trade, to allow the flow of traffic, even
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capturing and raising it. In order to respond tangdes in the world economy, in particular to
changes brought about by technological dynamicgispoust offer an increasing number of

services which involve specific equipment in constanewal.

The port is a place of economic activities, it iplace of exchanges where goods and people
circulate. Thus, one distinguishes between a daHeovarious activities more or less developed

according to the economic activity and the stakélseoregion. These activities affect the structure

of the port and its vicinity.

1. SELF ASSESSMENT EXERCISE: Explain the meaning D a seaport

2.4 Port Facilities for International shipping

The port can be a natural establishment or adificonstruction, which provides a place for the

loading and unloading of cargo. Ports can be fgeaeagoing ships and also for inland waterways
such as rivers and lakes. The depth of the paas@ vital role in allowing various types of ships

to enter and dock at the port. But nowadays aloity ¥ basic purpose, a port is equipped with

certain other amenities and facilities. Differeppds of ports are equipped with different port

facilities. Some common port facilities provided tme most common sorts of ports throughout

the world are as follows:

i .Special Warehouse:This is available on all the ports, for storing theipment and for

maintaining regular stock.

ii.Port Reception: Reception has details of all the shipment schedaredmoreover it is a guide
for the port facilities.

ii.Other facilities: Some other essential facilities are also availablseaports namely hotels,
restaurants, restrooms and eateries for the psittbrs. Some of the ports are provided with
medical facilities to the people present therghdre is no hospital in the vicinity it becomes
obligatory for the port to provide with primary mea services.

iv.Fishing facilities: Fishing ports allow its customer with fishing aasd amenities at the port.
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v. Warm water facility: A greater revenue-generating warm water port pesagarm water even

in frosting winters.

vi Loading and Unloading Facility: It is the mandatory part of every port to allowdows and
unloading of freight as well as people in a ship.

vil. Infrastructure and Equipment's: A port has piers, basins, stacking or storage areas
warehouses to store various ferry equipment. Eachipequipped with essential equipment for
e.g. hauling equipment’s, draggers, cranes, truoksders, etc.

viii.Workshop: All the bigger and significant ports provide theifdy of vessel workshop. It is
the place where one can get spare parts and acesssba vessel. Also, the vessels which have
gone out of order are repaired and catered in théshop.

2.5 Types of seaports

The terms port and seaport are used for diffengred of port facilities that handle ocean-going
vessels, andver port is used for river traffic, such as barges andraghallow-draft vessel&ry
port: A dry port is an inland intermodal terminal dilgcconnected by road or rail to a seaport
and operating as a centre for the transshipmesgatargo to inland destinations.

i.Fishing port: A fishing port is a port or harbor for landingdadistributing fish. It may be a
recreational facility, but it is usually commercidl fishing port is the only port that depends on

an ocean product, and depletion of fish may cadshimg port to be uneconomical.

ii.Inland port : An inland port is a port on a navigable lakeerjeluvial port, or canal with access
to a sea or ocean, which therefore allows a shgaildrom the ocean inland to the port to load or
unload its cargo. An example of this is the St. teawee Seaway which allows ships to travel from
the Atlantic Ocean several thousand kilometersohk@ Great Lakes ports like Toronto, Duluth-
Superior, and Chicago. The term inland port is aksed for dry ports.
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iii.Seaport: A seaport is further categorized as a cruise po# cargo port. Additionally, cruise
ports are also known as a home port or a port lbf Tae cargo port is also further categorized
into a bulk or break bulk port or as a containet.po

iv.Cargo port: Cargo ports, on the other hand, are quite diffefrem cruise ports, because each
handles very different cargo, which has to be Idaaled unloaded by very different mechanical
means. The port may handle one particular typ@afaor it may handle numerous cargoes, such
as grains, liquid fuels, liquid chemicals, woodicamobiles, etc. Such ports are known as the bulk
or break bulk ports. Those ports that handle caata@ed cargo are known as container ports.
Most cargo ports handle all sorts of cargo, butesparts are very specific as to what cargo they
handle. Additionally, the individual cargo porteadivided into different operating terminals
which handle the different cargoes, and are operhtedifferent companies, also known as

terminal operators or stevedores.

vi.Port of call: A port of call is an intermediate stop for a ship its sailing itinerary. At these
ports, cargo ships may take on supplies or fueledlsas unloading and loading cargo while cruise
liners have passengers get on or off ship.

vi.Warm-water port : A warm-water port is one where the water doesfte@ze in wintertime.
Because they are available year-round, warm-wates pan be of great geopolitical or economic
interest. Such settlements as Dalian in China, aabsty Port, Murmansk and Petropaviovsk-
Kamchatsky in Russia, Odessa in Ukraine, Kushirdapan and Valdez at the terminus of the
Alaska Pipeline owe their very existence to bet&free ports. The Baltic Sea and similar areas
have ports available year-round beginning in theh 2@ntury thanks to icebreakers, but earlier
access problems prompted Russia to expand itsotgrto the Black Sea

2.SELF ASSESSMENT EXERCISE: What are the facilitiesexpected to be put in place in
a port

2.6 Summary

A Seaport is a complex system with multifunctiongkrations thus making it difficult for the
authors to analyze its meaning explicitly. Thusrgnone defined the seaport accordingly to their
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field and knowledgeThis study provided numerical syntheses which iagid the importance of
theoretical analysis in seaport sectors, thesénegat are summarized as follows:

The sea port concept has evolved over time withréhetive change of the world economic,
technological and environmental. The services ahdport sectors are particulars in several
characteristics which make the services of seaqmoriplex. The users of seaport services are not
direct customers, hence, the study shows thatriheijpal users of seaport services are the ships
and goods.The services founded for the customermdirect services.

Finally, in the context of globalization, a port ynhe able to serve customers and be more
competitive. This paper pointed towards a fact thatseaport today is its customers, however, it
does not analyze how to make changes so as to maxtustomer’s satisfaction, keeping in view
the constraint of a large profit. The seaportiiesponse to customers who want to carry out their
routine operations easily when they want and withamy security concerns because they know
that the port authorities deal with such issueghatsame time, there is a growing need for advice
because of the diversity of destination, the mlidtgtion of products and the erratic evolution of
the financial markets which are confusing. Thigtiatés the development of a traditional
relationship that binds the customer to the seapod the essential concerns revolving around the

different destinations of the seaport of this nelational model.

Ports are the main industrial and commercial témiseconomic and social development of the
countries. The port sector is touched by the scoiemic changes characterized by the
requirements development in the countries, thraz@hmitments by the countries of free trade
and the new contexts of globalization, to the newstraints and developments economic,
institutional, technological, environmental and itmiae transport development. Therefore, the
seaports have always been disposed to changesa@sonomic trends. These developments have
created a highly uncertain and complex environrf@rports and fundamentally changed the port
concept. The seaport is a multidimensional systembined between economical function,
infrastructure system, geographical space and .tladaddition, a seaport is managed under a
complex legal concept and managed through an argi@omal model that mostly generates the

need for convergence of the public and privateaseci he intention of this unit is to collect the
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different conception of seaport concept and demnatesthat has come about over time and over
countries.

(SELF ASSESSMENT EXERCISE): Define a sea port andypes of seaport you have learned

in this unit.

A seaport is a Commercial facility where Ships loadlischarge passengers or goods.

If a port is located on a lake, river, or canak thaes to a sea or ocean, that port can be definedland
port. Ports can also be called a harbour or haAsia is the continent with some of the world'gtzst and

busiest ports, such as Singapore, Shanghai anddtBgoushan.

2.7 References/Further Reading/Web Resources
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2.8Possible Answer to Self Assement Exercise:

The main functions of seaports are: To ensure \s&detseagoing vessels entering, operation in
and leaving the seaport. To provide facilities agglipment necessary for seagoing vessels to

anchor, load and unload cargo, and embark and desdnpassengers.
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Unit 3: The Right of Hot Pursuit

3.1 Introduction

The doctrine of maritime hot pursuit recognizesrigat of a coastal state to pursue onto the high
seas a foreign vessel that violated its laws wiit@in its waters. This article examines the hot
pursuit doctrine's development under customary @mentional law, particularly in light of
recently expanded coastal state jurisdictionahtsaver resources located in adjacent ocean areas
and the growing maritime drug interdiction effofithe article concludes that several of the
procedural standards contained in the conventidoatrine unnecessarily restrict the use of
innovative and essential technologies in the egeraf hot pursuit. The author proposes a
functional approach to defining the standards tdotlewed in exercising a right of hot pursuit.
The functional approach eschews detailed, mechisstanadards, and instead articulates the policy
goals that must be followed in exercising the rigguich an approach will encourage innovative
approaches to maritime law enforcement without comising the right of legitimate vessels to
navigate freely on the high seas.

If the foreign ship is within a contiguous zoneg txclusive Economic Zone , the Continental
Shelf, the Safety Zones in the EEZ or the Contimke&thelf, then the pursuit may only be
undertaken if there has been a violation of thesaind regulations (customs, fiscal, immigration
or sanitary laws and regulations of the coastaésia applicable in the respective regimes [areas,
zones). The right of hot pursuit ceases as sodheaship pursued enters the territorial sea of a
foreign state. Where a coastal state, stoppingresting a foreign ship outside the territorial sea
on the basis of its right of hot pursuit, failsjugtify the exercise, it shall be liable to compeges
the ship for any loss or damage caused to it dudhd@oexercise of this right. This right is
particularly relevant to fisheries management, timei pollution laws, and the seaborne illegal

drug trade.
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In addition, some have proposed translating thatimar right of hot pursuit into a comparable

right to pursue criminals over land borders. Altgbuit does not form a settled tenet of
international law, the principle has been invokgdhe United States regarding Taliban militants
crossing into Pakistan, by Turkey regarding it@a@ks on Kurdistan Workers Party bases in
northern Iraq, and by Colombia regarding its raxdacRevolutionary Armed Forces of Colombia
camp in Ecuador, which led to the 2008 Andean dglc crisis.

3.2 Learning Outcomes

It is intended that at the end of this Unit youwsddoe able to

I. Understand the doctrine of hot pursuit in maréilaw

il. The condition to justify hot pursuit

i.When a hot pursuit is ceased

iv.What is an offending ship and which ship arewa#d to pursuit an offending ship

3.3 The Doctrine of Hot pursuit

Hot pursuit has long formed a part of English comntaw. The principle can be traced back to
the doctrine of distress damage feasant, whichwaliboa property owner to detain animals
trespassing on his land to ensure that he was awaped for the damage they had caused. In
particular, a case in 1293 held that a propertyesvaould also chase after trespassing animals
leaving his land and catch them if he could. Lateses extended this idea to allow a property
owner to distrain the goods of a tenant behindisment outside his property Kirkman v. Lelly

in 1314 and peace officers to make arrests outbgle jurisdiction. In 1939, Glanville Williams
described hot pursuit as a legal fiction that #dan arrest as made at the moment when the chase
began rather than when it ended, since a crimimallg not be able to benefit from an attempt to
escape. Because of its pedigree in English lawptmeiple has been exported to many former
colonies of the British Empire, including the Unit8tates and Canada.
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The doctrine of hot pursuit in international laveognizes the right of a State to pursue a vessel
belonging to a foreign State which has violated &w within its territorial boundaries and
jurisdiction. The doctrine vests a right to pursiue delinquent vessel outside the territorial lgmit
into the open sea and then can be taken into qustde fundamental rule of the maritime law
states that all vessels have the right to navifyatdy on the high seas. Yet, the traditional notio
has recognized the doctrine of hot pursuit as aetion to the principles of freedom on the high
seas. The doctrine is not a new one and has astagy in the international maritime law. Article
23 of the Geneva Convention on the High Seas, &888ied the concept of hot pursuit. The same
was also adopted by the United Nations Law of the@ Gonventions under Article 111. It is very
evident that the rule of hot pursuit is an excaptmthe fundamental principles of freedom on the
high seas and hence should be exercised with uttaosbn.

Over the years the concept of hot pursuit has deeel a lot. In the present time, the latest
technology is used for the surveillance of the tadd®rders of a country. But the traditional view
of the concept of hot pursuit developed largelyiuthe canon shot era where certain procedural
rules were to be followed. These procedures amnoaftvoked to limit the use of some essential
and sophisticated technology.For borders betweerdhntries of the Schengen Area, hot pursuit
over the borders is allowed. This is describedhgy3chengen Agreement, although exact details
on distance from the border etc. are describedlaiebal agreements.

3.3.2 The Right and Justification of Hot Pursuit

The customary principles of international law gitae right to the states of hot pursuit. This right
can be seen as an exception to the principle déisive flag jurisdiction on the high seas. The
doctrine also represents a transgression uporotrexesgnty on the flag of a foreign state as the
offending vessel can be pursued even beyond thitimmazones.

The right which has been provided by the doctrinedcessary to maintain the balance between
the principles of free navigation on the high saad the interest of the States in the efficient
governance of their coastal borders. The rightrglwe the doctrine promotes in upholding public
order by minimizing conflicts. Even though the exige of the right of hot pursuit interferes with

the principle of free navigation, it is only exes®il against a vessel which has violated the coastal
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laws of a different State and there is a very sa@agon to believe that there has indeed been a
violation. In the long term, hot pursuit does nos@ any great threat to the principle of free
navigation as it is seldom used by the States.

3.3.3 Requisites of Hot Pursuit

Certain procedures are required to be followed dooedance with the norms laid down in

international laws to constitute a successful haispit. One of the basic elements which are
required is that the pursuit should be immediatee Phrase implies that the pursuit should be
commenced as soon as possible after the offermamsitted by the foreign vessel. Article 111

of the UNCLOS also lays down certain conditionschimeed to be fulfilled to exercise the right

validly.

I.The State which is exercising its right under dioetrine must have sufficient and valid reason to
believe that the foreign vessel has transgresseththof the State.

il. The pursuit must be started when the foreigsseéis within the internal waters, territorial sea
archipelagic waters, contiguous zone or Exclusigeriomic Zone of the State.

iii. The pursuit can be commenced only after theifpm vessel has been given an auditory or visual
signal to stop, which has been heard or seen bfptb&n vessel.

iv. The right can be exercised only by authorizedegnment vessels or warships which are
identifiable and clearly marked.

v.There should be no interruption in the pursuit

vi. The right comes to an end when the offendingseé enters the territorial sea of its own

jurisdiction or any third State.

3.4 Condition where a Hot Pursuit can be Initiated

Few conditions are needed to be fulfilled befotetpursuit can be initiated by the State. They

are-
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i.There must be a good reason

The guidelines given under the UNCLOS require thate should be a good and sufficient reason
to believe that the foreign vessel violated the #whe state within its territorial waters. The
phrase ‘good reason’ means that there should be than a mere suspicion that an offence has
been committed by the vessel. The reason shoudd$ed on a strong sign or indication. The right
of hot pursuit is limited not only to a committetfemce. The right can also be exercised in the
case of attempted offence by a foreign vessel.

iil. Commencement within the maritime Jurisdiction of the State

A foreign vessel may be pursued when it commitsvarong either physically or constructively
while it is under the jurisdiction of the law endorg state. The alien vessel can be pursued when
it violates any domestic law within the internaltefor the contiguous zone. The state also through
specific legislations may include EEZs under thebiarof the doctrine. The UNCLOS also
recognizes the right of hot pursuit in the conttiaéshelf and safety zone around the continental
shelf.

V. Type of Vessel, that is, government ships

Only warships, military vessels and government eisssvhich are clearly marked and are
identifiable can commence the hot pursuit. Thesssefs should be under the service of the
government. This implies that naval submarinespreeiment vessels, coast guard vessels and
ministry or defense or military vessels can exerc¢ise right of hot pursuit. If the government
especially authorizes any other vessel or airc¢caéinforce law and order of the State, they can
also exercise the right of pursuing the alien Vgssevided that they are clearly marked as being

under the service of the government.

iv.There must be signal to stop

Before the commencement of hot pursuit, the enfoer# vessel must give a signal to the alien
vessel to stop implying that the alien vessel leenluletected and is required to heave for boarding.
The UNCLOS stipulates that the order or signaltég snust be auditory or visual and it must be
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given from such a distance that the foreign veissable to hear or see the signal given by the
enforcement vessel. Giving a sighal to stop throaghdio broadcast is a very debatable issue.
When the 1958 Convention was drafted, it excludetior signal. The reason for excluding radio

signal was that there may be no limit on the distainom which a radio signal may be given.

1.SELF ASSESSMENT EXERCISE: What are the condition®f hot pursuit

3.5 Maintaining the Hot Pursuit

Under the international, law several conditionsrageded to be fulfilled to maintain a hot pursuit-

3.5.1 Uninterrupted and Continuous Pursuit

The word interrupted has not been defined by theCUDIS clearly but Article 111 of the
UNCLOS states that the pursuit should be a contiswme as long it is not interrupted. The law
states that that the first vessel or craft shoolstiaue pursuing the alien vessel until some other
vessel or craft which has been sent by the coastabrities or has been summoned by the pursuing
vessel arrives at the spot and continue the puiduere can be a few reasons for interruptions.
There may be some mechanical or technical failaréhe pursuing vessel due to which it is
compelled to discontinue the hot pursuit, or duany natural causes like darkness or bad climatic
and weather conditions the pursuing vessel is btoegive up the chase or for any other reason
like stopping to gather evidence left by the altessel or arrest any other small boats which are

accompanying the alien vessel.

A hot pursuit ends when the vehicle which is bgwigsued enters its own territorial jurisdiction
or that of any third state. A hot pursuit also certeean end when it is abandoned or is interrupted.
The restriction which is placed is due to the fundatal rule of the sovereignty of the other state.
Convention on the Law of Sea and High Seas aldessthat the hot pursuit must not be resumed
when an alien vessel enters its own territoriakgliction or the territorial jurisdiction of a thlir
state and subsequently returns to the high seash Provisions can be sometimes used
intentionally by the alien vessels as evasive astio case of a hot pursuit.
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The Conventions of 1958 and 1982 do not list oytsgrecific offences which justify hot pursuit.
Therefore, it can be derived that whatever law dbastal state may want to enforce upon the
foreign vessel can be done through hot pursuitigeavthat the law which the coastal state want
to enforce is legitimate. Before commencing the wotuit, the coastal state must determine the
gravity and intensity of the offence committed bg foreign vessel and decides that whether it is
really justified to transgress upon the freedomafigation of the foreign vessel. There are few
offences which do justify the right to hot pursdiiicit drug trafficking is one of the issues whic
poses a grave threat to all the nations and rexjstreng and quick action to tackle the problem.
Protection of the coastal borders of a nation agamarine pollution and bio-degradation by
foreign vessels is also one area where the costst@l may enforce the rules and regulations by
going for a hot pursuit. A coastal state can congaenhot pursuit for the protection of its fisherie
also as these are vital resources for the coastal sot only as a source of income but also as a
source of food product and other additional indestr

3.5.2 Use of Force in a Hot Pursuit

Under the International law, the coastal stat@issified in using force during a hot pursuit. But
the use of force is only to be limited to a ceretent and only as much as necessary. Also, force
should be used as a last resort. The necessarynhoioorce can be exercised by the coastal state
even if it in any manner infringes the freedomlad alien vessel on the high seas. But excessive
and unwarranted force will not be considered jesfitie | Am Alone Case, 7 I.L.R. 203 (1935),
U.S./Canadian A.R.

For the efficient implementation and enforcemenhtdrnational law, it is of vital importance that
all nations respect the rule of law. If the rightemn by the doctrine of hot pursuit is exercise@ in
wrong manner it reflects badly upon the rule of lahich might cause a discord between the
nations. The state which has engaged itself irkardyof unjustified hot pursuit should compensate
the foreign vessel owners for their losses. TheX®8nvention states that according to the natural
principle of the customary international laws, @tem of high seas is of vital importance.

2. SELF ASSESSMENT EXERCISE: When does hot pursuistop
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3.6 Summary

The doctrine of hot pursuit is of vital importartcethe international law and is a firmly anchored
concept. But since many factors are included inetkercise of this right and the doctrine is an
exception to the fundamental rule of free navigaimthe high seas, it should be exercised with
utmost caution. The doctrine allows coastal steigsotect their own sovereignty by preventing

or stopping an alien or foreign vessel from comngtan offence in the coastal state’s territory.

The fundamental of the doctrine is still foundedtla rules and procedures of the old era where
sophisticated technology and mechanism was notiviadoin the governance of a nation. The
doctrine of hot pursuit should also evolve with tenging time if it is to prove effective and
enforceable in the long run. Where the expansiomaiitime rules, regulation and laws is in
guestion, it is important to bring these new tedtbgies and mechanism under its ambit as they
have now become an indispensable part of the societ

The doctrine of maritime hot pursuit recognizesrigat of a coastal state to pursue onto the high
seas a foreign vessel that violated its laws wihilkin its waters. The author proposes a functional
approach to defining the standards to be followeelxercising a right of hot pursuit. The right of
a coastal state to pursue a foreign ship withitetstorial waters or possibly its contiguous zone
and there capture it if the state has good reasbalieve that this vessel has violated its lawe T
hot pursuit may but only if it is uninterrupted ntmue onto the high seas, but it must terminate
the moment the pursued ship enters the territargdérs of another state, as such pursuit would
involve an offence to the other state unless ducangflict; in these circumstances extradition
should be employed instead. The doctrine appliaalgato aircraft that intrude into local airspace.
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3.8Possible Answer to self-Assessment Exercise;

The essence of the right of hot pursuit is to emshat vessels which have violated the rules of a
coastal state do not escape to the high seadelt dby virtue of the doctrine, a coastal statg ma

pursue and capture the offending ship on the hagis and escort it back to its port.

i The State which is exercising its right under dloetrine must have sufficient and valid reason to
believe that the foreign vessel has transgresseththof the State.

i.The pursuit must be started when the foreigrsees within the internal waters, territorial sea,
archipelagic waters, contiguous zone or Exclusigeromic Zone of the State.

ili. The pursuit can be commenced only after theeifgn vessel has been given an auditory or

visual signal to stop, which has been heard or bgehe foreign vessel
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Unit 4 The Regime of Landlocked States: Acces$s the High Sea for states without Sea
Coast

4.1 Introduction

The archipelagic regime in Part IV of the 1982 ®difNations Convention on the Law of the Sea
was aimed at resolving an issue that had long etgdld the international community, namely,

whether a group of islands should be consideraugesentity and thus subject to a special regime
distinct from the rules applicable to continentald masses and individual islands. This chapter
examines the critical issues associated with thementation of Part IV as well as future issues
that may arise. It first discusses the developroétite archipelagic regime. It then addresses the
definition of an archipelago and an archipelagiat&tarchipelagic baselines, and archipelagic
waters, respectively, and examines issues in imgheation. It considers the issue of ‘dependent
archipelagos’ and whether there is a lacuna in L@S@is regard. The chapter concludes with a

discussion on future areas of focus for the ardage regime

4.2 Learning Outcomes

It is intended that at the end of this unit youl Wwé able to:

i.Understand what is a landlocked state, Achipelgéchipelagos Island

ilYou will know the rights of passage of foreignsim international straits and their status.
iii.You will have a deep knowledge high sea

4.3 Access to the Sea by Coastal and Landlocked States

113



A landlocked country or landlocked state is a seigr state that does not have territory connected
to an ocean or whose coastlines lie on endorhestm&aThere are currently 49 landlocked
countries, including 5 partially recognized stateGenerally, being landlocked creates some
political and economic handicaps that having actegsternational waters would avoid. For this
reason, nations large and small throughout hidtaxge sought to gain access to open waters, even
at great expense in wealth, bloodshed, and pdliteyital. The economic disadvantages of being
landlocked can be alleviated or aggravated depgratirdegree of development, surrounding trade
routes and freedom of trade, language barriers, athdr considerations. Some landlocked
countries are quite affluent, such as Switzerlamelchtenstein, Luxembourg, and Austria, all of
which, excluding Luxembourg, which is a founding mieer of NATO, frequently employ
neutrality in global political issues. The majorithowever, are classified as Landlocked
Developing Countries. Nine of the twelve countmah the lowest Human Development Indices

) are landlocked.

Historically, being landlocked has been disadvagnag to a country's development. It cuts a
nation off from important sea resources such dsnigs and impedes or prevents direct access to
maritime trade, a crucial component of economic sowal advance. As such, coastal regions, or
inland regions that have access to the World Octniled to be wealthier and more heavily
populated than inland regions that have no acaefiset World Ocean. Paul Collier in his book
The Bottom Billion argues that being landlocked@ipoor geographic neighborhood is one of four
major development "traps” by which a country camélel back. In general, he found that when a
neighboring country experiences better growtheritds to spill over into favorable development
for the country itself. For landlocked countrids effect is particularly strong, as they are lgdit

in their trading activity with the rest of the wdrHe states, If you are coastal, you serve thédwor

if you are landlocked, you serve your neighborsiet have argued that being landlocked has an
advantage as it creates a natural tariff barrieickvprotects the country from cheap imports. In
some instances, this has led to more robust local $ystems.

Landlocked developing countries have significantiygher costs of international cargo
transportation compared to coastal developing c@stA country is considered landlocked when
it is surrounded on all sides by one or more otlhemntries and therefore has no direct access to a

coastline providing access to the oceans.
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Article 46
Use of terms
For the purposes of this Convention:

(a) archipelagic State means a State constitutedlyvhy one or more archipelagos and may
include other islands;

(b) archipelago means a group of islands, inclughags of islands, interconnecting waters and
other natural features which are so closely intated that such islands, waters and other natural
features form an intrinsic geographical, economid political entity, or which historically have
been regarded as such.

Article 46.1 of the 1982 United Nations Conventmmnthe Law of the Sea defines the archipelagic
State as a State constituted wholly by one or raorkeipelagos and may include other islands. We
can therefore distinguish between two types ofipetdgos States. Type |. coastal archipelagos
States, a State consisting of a territory thataig pf a continent, followed by a group of islands
nears its coasts that are archipelagos. A typixaigle of this species is the Norwegian coastal
archipelago. The second type is the archipelagae§twhich means a State whose whole territory
consists of one or more archipelago surroundedebyvater or ocean, such as the Philippines,
Indonesia and Fiji.

4.3.1 Traffic System in the Archipelagic Waters

Although archipelagic waters are subject to theesaignty of the archipelagic state, there are
rights to other states in these waters. Thesesighnistitute restrictions on the archipelagic state
The most important of these restrictions is thespgs of two types of traffic in archipelagic waters
namely the right of innocent passage, the righarohipelagic traffic. The regime adopted by the
Convention on the Right of Foreign Ships to Exerdrgernational. Navigation via Archipelagic
Water is a kind of reconciliation between archigedavater subordination to the sovereignty of
the State and considerations of guaranteeing #eddm of international navigation and not
placing impediments to its movement.

The Right of Innocent Passage through Archipelagfaters In 1982, the United Nations
Convention on the Law of the Sea recognized thbt raf foreign vessels to pass through

archipelagic waters. Article 52, paragraph 1, ef @onvention states: “Subject to article 53 and
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without prejudice to article 50, ships of all Seaghall enjoy the right of innocent passage during
archipelagic waters, in accordance with Part Btten 3”. It is clear from this text that innocent
passage in archipelagic waters is subject to threesales as the Convention, which governs and

regulates innocent passage in the territorial sea.

4.4 Group of Islands

The word archipelago refers to an island chainafahipelago is a type of landform that consists
of a group of islands, often including similar fations like atolls or islets. The islands that make
up an archipelago are clustered or form a chaihivé body of water, such as an ocean, gulf, sea,
or lake. An archipelago is an area that contaiekan or group of islands scattered in lakes,
rivers, or the ocean. West of British Columbia, &#a and south of the Yukon Territory, the
southeastern coastline of Alaska trails off inte i¥lands of the Alexander Archipelago.

Archipelagos geographic type may be found in igulan large amounts of water or neighbouring

a large land mass. For example, Scotland has nhare 700 islands surrounding its mainland

which form an archipelago Archipelagos are ofteltanic, forming along island arcs generated

by subduction zones or hotspots, but may also berebult of erosion, deposition, and land

elevation. Depending on their geological origitargls forming archipelagos can be referred to as
oceanic islands, continental fragments, and comtaigslands. Oceanic islands are mainly of

volcanic origin, and widely separated from any e€ja continent. The Hawaiian Islands and

Easter Island in the Pacific, and Tle Amsterdarth@south Indian Ocean are examples.

4.5 Straits for International Navigation

In international law, straits used for internatibnavigation and therefore open to ships of all
countries under equal conditions. Freedom of thé beas is a generally recognized principle of
international law, and the legal regime that appitethe high seas also applies to straits thiat lin
two parts of the high seas and that are importdaatnational waterways. International straits are
free for navigation by ships of all nations, redesd of whether or not they overlap with the
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territorial waters of littoral states. Among suckernational straits are the Strait of Gibraltaa, L
Manche (the English Channel), the Strait of Do$engapore Strait, and the Strait of Magellan.

International straits that are the only outlet frentlosed seas to the high seas have a specihl lega
status. The rules of navigation in such straitsegelated by special international agreements that
in many cases contain restrictions on entry intclcsed seas by warships of countries without
coastlines on those seas. Some straits are mowatanp than others because they are the sole
connecting links between oceans and interior watess example, the Strait of Gibraltar gives
access from the Atlantic Ocean to the Mediterraraah Aegean Seas. Other straits are not as
important. The availability of alternate routes slo®t in itself deprive a strait of its charactsr a
an international waterway. In thl@orfu Channelcase, 1949 I.C.J. 4, 1949 WL 1 (I.C.J.), the
international court of justice rejected the testee$entiality as the only route, ruling that "the
decisive criterion is rather [the strait's] geodnapsituation as connecting two parts of the high

seas and the fact of its being used for internatioavigation.
Article34
Legal status of waters forming straits used foenmational navigation.

1. The regime of passage through straits usedfernational navigation established in this Part
shall not in other respects affect the legal stafuke waters forming such straits or the exercise
by the States bordering the straits of their sagatg or jurisdiction over such waters and their ai

space, bed and subsoil.

2. The sovereignty or jurisdiction of the Statesdeoing the straits is exercised subject to this Pa

and to other rules of international law.

4.6 Summary

The United Nations Convention on the Law of the $&82 provided rights for landlocked states
on the sea. More importantly, the convention pregithem with the right of access to and from
the seas and freedom of transit. However, the |lakes such rights subject to the agreements to
be made by landlocked and transit states. Thisirin depends on the prevailing relations between

the concerned states. If they are not in a smag#tion, the transit states may not be willing to
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negotiate and thereby put impediments on the lakeid states' free transit. The political will and
commitment of transit states highly conditioned tights of landlocked states. The denial of free
transit, in turn, affects the rights of landlocksthtes on the different maritime regimes.
Landlocked states have no absolute right of admessid from the seas and freedom of transit.
Hence, the study concludes that to give practitfaceto those rights, negotiating bilateral and
multilateral agreements with the transit statesshasicial and irreplaceable role. The archipelagic
regime in Part IV of the 1982 United Nations Corti@mon the Law of the Sea was aimed at
resolving an issue that had long challenged tlenational community, namely, whether a group
of islands should be considered a single entitytand subject to a special regime distinct from
the rulesAn archipelago is a group of closely scatterechd$a St. David's Island, above is part of
the archipelago that makes up the British terrimiridermuda (officially called the Bermudas) in

the Atlantic Ocean.

The United Nations Convention on the Law of the, 3¢s0 called the Law of the Sea Convention
or the Law of the Sea treaty, is the internaticagideement that resulted from the third United
Nations Conference on the Law of the Sea UNCLOSuhich took place between 1973 and 1982.
The Law of the Sea Convention defines the rights r@sponsibilities of nations with respect to
their use of the world's oceans, establishing duee for businesses, the environment, and the
management of marine natural resources. The Coonwerbncluded in 1982, replaced the quad-
treaty 1958 Convention on the High Seas. UNCLO Secamto force in 1994, a year after Guyana
became the 60th nation to ratify the treaty. Adwfe 2016, 167 countries and the European Union
have joined in the Convention. It is uncertain@#hat extent the Convention codifies customary

international law.

While the Secretary-General of the United Natioaseives instruments of ratification and
accession and the UN provides support for meebihgtates party to the Convention, the UN has
no direct operational role in the implementatiothaf Convention. There is, however, a role played
by organizations such as the International Mariti@eganization, the International Whaling
Commission, and the International Seabed Authdritfhe ISA was established by the UN

Convention.
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The term archipelago is used to refer to the seasaspread by a group of islands and on the same
islands at the same time. The islands can therdferased as synonyms for the archipelago.
However, the geographical location distinguishds/ben two types of archipelagos, where there
are coastal archipelagos near the continental scasthipelagos located in the middle of the seas
and oceans consisting of several islands and fgramindependent State
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MODULE FOUR: THE REGIME OF CONTRACT OF CARRIAGE OF GOODS BY SEA
Unit 1: Definition, Nature and Types of Contract d Carriage of Goods by Sea
1.1 Introduction

The law of Carriage of Goods by Sea is generallgrred to as Dry Shipping Law because it
mainly focuses on the legal implications of theeggnents for the transport of cargoes by sea and
for the chartering of vessels. The business ofag@rof goods by sea is obviously risky. The cargo
may arrive late or not at all. How are the variasks allocated between the carriers and the variou
other parties who might have an interest in thp ahd her cargo? Contract of carriage can come
in various shapes and in this course you will sttidytwo main forms of contract and carriage

and their uses.

It is right to say that trade in goods represenessential share in the gross domestic product of
most states or regions, and that internationaktte@hsactions continue to support significantly,

the economic growth and development of variousnatiHowever, it must be noted that this trade
is largely dependent on the transportation of symbds from one place to another except, of
course, where the sale relates to electronic igrol as software and electronic books. Otherwise,
transportation is integral to international tradel alepending on the sale contract e.g. cost,
insurance, freight CIF or free on board - FOB bemvtehe seller and the buyer, the seller is usually
responsible for arranging for the transportationtted cargo from his country to the buyer’s

country. The transportation of goods may be byraad, rail, or sea. The transportation of goods,
by whatever mode, must be done in a safe andafifichanner if the parties to the transaction are
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to be satisfied and trade relations, sustainedrefbuee, it is paramount to have in place binding
agreement between parties to any contract forrdresportation of goods as well as laws which
create, unify and if necessary, regulate the tdmsas by setting minimum or further obligations,
liabilities and rights for the parties. This urstdoncerned with contracts of carriage of goods by
sea, and consequently, excludes discussions oagatry other modes of transportatibhe sea
mode of transportation of goods is perhaps the mest as about 80% of internationally traded
goods are carried by sea.

1.2 Learning Outcome
It is intended that at end of this Unit you sholddable to

I. Understand and analyze the legal regime of theracindf carriage of goods by sea.
il. The two major means of the contract of carriagedsy
ii. Know the Legal regime governing the contract ofiege by seas

1.3 Contract of Carriage of Goods by Sea

The law of carriage of goods by sea is a bodywftlzat governs the rights and duties of shippers,
carriers and consignees of marine cargo. The gnesbrity of contracts governing the
transportation of goods by ships are made eithebilty/ of lading or charter parties. The term
charter partyis a corruption of the Latioarta partita,or "divided charter." It is used to describe
three types of contracts dealing with the use pissbwned or controlled by others. Under a demise
charter, the ship-owner gives possession of theelds the charterer, who engages the ship's
master and crew, arranges for repairs and suppa&es on the cargo, and acts much like the
owner during the term of the charter.

The contract of carriage of goods by sea can ebsigeen as a contract involving two parties who
for an agreed sum agree to be bound by the teraubed by them. But this definition may be very
misleading, for though the contract of carriageoime this important element it is not the same as
the usual contracts reached and agreed by pasdibsyps looking at some definitions posed by
some authorities, more light would be shed on theine of this kind of contract. Clive M.
Schmitthoff tried to give a vivid description asttee nature of this contract, here he said that a
contract of carriage entails a situation where xgmoger concludes with a ship owner to carry
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goods in his ship from one port to another, usualigrseas, such contract is known as the contract
of carriage by sea. R.M. Goode on the other haed a&ontract of carriage involving two parties
the shipper and the carrier. The shipper is thegreto whom the carrier undertakes the duty of
transporting the goods. Black’s Law Dictionary def it as an agreement for carriage of goods
by water, which may employ a bill of lading, a dieamparty or both to ship goods.

A contract of carriage of goods by sea is one wiiaghade for transportation of a bulk or general
cargo between a shipper a seller or buyer andraercar shipowner or charterer of the cargo. The
contract may be embodied in a charterparty whegestipper of goods charters a ship from the
shipowner or evidenced by a bill of lading where #hipper procures shipping space from the
shipowner or a charterer. Thus, where a shipowiadesiavailable his entire vessel for a particular
voyage, a specific period of time or by demisedbstract of carriage is termed a ‘charterparty’
and generally governed by common law principlescwhafford the parties the freedom to

negotiate terms without statutory interference.

The United Nations Convention on the Law of the $882 under Article 1 Carriage of Goods
By Sea Act defines contract of carriage as thoae &pply only to contracts covered by a bill of
lading or any similar document of title, in so & such document relates to the carriage of goods
by sea, including any bill of lading or any simidmcument as aforesaid issued under a pursuant
to a charter party from the moment at which sudhdfilading or similar document of title
regulates the relations between a carrier andagehoff the same.

1.3 .1 Evolution of carriage by sea

Until the development of railroads, the most praaninmode of transport was by water. Overland
transportation of goods was relatively slow, cqstlyd perilous. For this reason, the law governing
carriage of goods by sea developed much earlier et governing inland transportation. The

preclassical Greek city-states had well-develop&d Idealing with the carriage of goods by sea,
along with specialized commercial courts to settlsputes among carriers, shippers, and
consignees. The sea laws of the island of Rhod@s\ax such prominence that a part of them
was carried, many centuries later, into the legmteof Justinian.
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In Roman law the contract of carriage did not aghide status of a distinct contractual form; juris
consults (legal advisers) dealt with it in the feamork of the contractual forms known to them,
such as deposit and hire of services or of gooksrelTwas special regulation only insofar as the
responsibility of the carrier was concerned: shipems fautag, along with innkeepers and stable
keepers, were liable without fault for destructiohor damage to the goods of passengers.
Nevertheless, they could be relieved of resporisilly proving that the loss was attributable to

irresistible force.

In English common law the principles applying te ttelationship between the carrier and his
customers go back to a time when neither railwaysaanals existed. Whether influenced by
Roman law or derived quite independently, early IEhgdecisions imposed on carriers the
obligation not only to carry goods but to carryrtheafely and to deliver them in good condition
to the owner or his agent. The carrier was alweysd for the loss of the goods and also liable for
any damage to the goods, unless he could provehbabss or damage had resulted from an
excepted cause. This duty of the carrier to delivergoods safely was considered to exist without
regard to obligations arising under any contrativben the parties. It was imposed upon him by
the law because he had been put in possessiorotifeaiis goods. In legal language, this meant
that the carrier was considered to be a bailee, wteertain circumstances, was liable to the Ipailo
if he failed to deliver the goods intact. This laibailment developed in England long before the
law of contract. The contractual element of bailmgas not stressed until after the 17th century.
Today, in common-law countries, the rights andiliads of shippers, consignees, and carriers are
in the large majority of cases based on a contrbcarriage, whether express or tacit. The mere
fact that, in the ordinary course of his businasesarrier accepts goods for carriage and delivery
implies the making of a contract of carriage. Tigétrof the carrier to claim the freight depends
on this contract, and this contract is also thenftaion of his duty to carry the goods safely to
their destination. But there remain vestiges olnfbant in the law of carriage of goods. Thus, the
owner of the goods, though not a party to the emntof carriage between the shipper and the

carrier, may sue the carrier for loss of or dantagais goods.

In France and in a great number of countries falgwhe French system, a contract of carriage
requires the presence of three indispensable etsmearriage, control of the operation by the

carrier, and a professional carrier. If any of theements is missing, the contract is one for the
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hire of services rather than a special contraatasfiage. The classification of a contract as a
contract of carriage involves significant legal sequences. Exculpatory clauses in a contract of
carriage are ordinarily null and void; receipt bétgoods by the consignee and payment of the
freight without protest within a designated pera@fdime exclude all actions against the carrier;

actions that may be brought against the carriesabgect to a short period of limitation, that is,

one year; the carrier has a privilege, which cqess to a common-law lien, on the things carried
for the payment of the freight; and, finally, ettlparty to a contract of carriage may demand that

experts determine the condition of the things edrar intended to be carried.

1.4  Characteristics of carriage of goods by sea

The law of Carriage of Goods by Sea is generafisrred to as Dry Shipping Law because it
mainly focuses on the legal implications of theeggnents for the transport of cargoes by sea
and for the chartering of vessels. The businesafage of goods by sea is obviously risky.
The cargo may arrive late or not at all. How aeevtérious risks allocated between the carriers
and the various other parties who might have arast in the ship and her cargo? Contract of
carriage can come in various shapes and in thisseogou will study the two main forms of

contract and carriage and their uses.

i.Common-law Common carrier

In English and American law, common carriers agtigguished from other carriers. A common
carrier is one who holds himself out as being readgarry goods for the public at large for hire
or reward. In England carriers of goods by land #r@ not classified as common carriers are
termed private carriers; carriers of goods by se&yinland water that are not classified as
common carriers may be public carriers, namelylgsional carriers who do not hold themselves
out as ready to serve the general public or peradis carry goods incidentally to their main
business or for one consignor only. In the Unitedte€s distinction is made among common
carriers, contract carriers, and private carridrgperson who engages to carry the goods of
particular individuals rather than of the genenalg is a contract carrier; a person who carries
his own goods is a private carrier. Both a commamier and a contract carrier are engaged in
transportation as a business. The basic differert@een them is that a common carrier holds
himself out to the general public to engage ingpamtation, whereas a contract carrier does not

124



hold himself out to serve the general public. Tkace boundary between common carriage and

contract carriage is not always clear.

A person may be a common carrier although he lithgéskinds of goods that he is ready to carry,
the mode of transport, or the route over whichsharépared to carry. He is a common carrier only
to the extent that he holds himself out as reaayatoy goods for the public. It is indispensable fo
the classification that he accepts reward for dmeiage and that his principal undertaking is the
carriage of goods. Ancillary carriage for purposésvarehousing does not make one a common
carrier. Unless the law provides otherwise, a eamay cease at any time to be a common carrier

by giving notice that he is no longer ready to ggwods for the public at large.
ii.Civil-law public carrier

The concept of common carrier has no exact equivatecivil-law systems. But, if one looks to
substance rather than form or terminology, one caaglude that the concept of public carrier in
civil-law systems is a functional equivalent of d@ncept of common carrier. A public carrier is
a professional carrier of goods or passengers testinguished from a private carrier who either
carries his own goods exclusively or carries goadglentally to his other business. Generally,
the scope of private carriage is narrowly definedtsat most carriage operations fall under the
rubric of public carriage; this ensures maximumliaagpon of rules designed to safeguard the
public interest in the carriage of goods. Publicriess, like common carriers in common-law
countries, are subject to strict economic regutatiad are under the supervision and control of
administrative agencies. When a public carrierlsd a professional merchant, normally an
individual or a private corporation, he assumestadlduties, obligations, and liabilities attaching
to merchants under applicable commercial codegpexial legislation. Like a common carrier, a
public carrier must accept the goods lawfully deded to him for carriage, either because he is
held to a permanent offer made to the public oabse he is under obligation to carry by virtue
of public legislation or administrative regulatiohmlike common carriers, public carriers are not
liable for loss or damage to the goods withouttfaihis difference is more apparent than real,
because carriers in civil-law systems are presutmdst liable, unless they prove that the loss or
damage occurred without their fault.
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iii.The Actual Carrier

The carrier is defined as the person who carrieslgty the sea in return for a certain fee this fee
is referred to as freight under Turkish maritinede law. In order to be considered as a sea carrier
a person does not have to perform the carriag@pealty, it would be sufficient for the carrier to
undertake the carriage. In this respect, the caméy perform the carriage in accordance with the
contract of carriage in person, or assign sometseete perform the carriage, partially or wholly.
The person who is assigned to perform the carripggially or wholly, is considered to be the
actual carrier. In such case, the carrier who assighe carriage is considered to be the contgactin

carrier.

In order to have an actual carrier in a carriadggtionship, the carrier who undertakes the carriage
under a freight contract should assign someonefetsthe performance under another freight
contract. Consequently, there are two separatghfradontracts and two separate contracts of
carriage. The first contract is established wittiie framework of the freight contract concluded
between the shipper who approaches the carrieave his goods carried, and the carrier who
undertakes the carriage. The second one is estaBllisetween the carrier who undertakes the
carriage in accordance with the freight contractctaded with the shipper, but will not actually
perform the carriage, partially or wholly, and {aetual) carrier who undertakes the carriage. The
subject of this second freight contract, whichdaduded between the contractual carrier and the
actual carrier is partially or totally the sametlaes first freight contract, and it aims to perfotime

carriage partially or in total, which is undertak®snthe contractual carrier.

In the case of damage or delay, where there argpteutontracts of carriage and multiple carriers,

being able to establish each carrier’s periodadfility through carriage would be important.

Actual carrier is any person to whom the perforneaotthe carriage of the goods, or of part of
the carriage, has been entrusted by the carrier,irasiudes any other person to whom such
performance has been entrusted.

1.4.1 Types of Contract of Carriage

There are two types of contract of carriage:
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I. Charter party
ii. Bill of Lading
i.Charter Party

According to Chuah where the shipper intendinghip goods, wants the use of an entire vessel
for that purpose, he might wish to enter into &dircontract of carriage with the ship owner, for
the charter of the latter’s ship. This transactoknown as a charter party. Here the charteres pay

freight in exchange for use of the ship. Anothahatity sees a charter party

as a contract for the hire of an entire ship fepacified voyage or period of time. It is important
to point out that a charter party is not subjedhi Carriage of Goods Act or any other statute. It
is principally governed by the rule of common lamddhus the parties are free to make any term

as they wish.
ii.Bill of Lading

In circumstances where bills of lading are usedallg what we see in this case is the shipper of
goods not wishing to contract for the entire shig, rather some cargo space on board. Here he
contracts with either the ship owners or the chartelepending on the arrangement. In cases were
the latter’s applicable, the parties are not bolmpthe Carriage of Goods by sea Act, as already
enunciated above. But where parties to the contemath an agreement, the trade usage in such
instances is that the shipper receives a bill dihig from the carrier as evidence of the shipment

contract.

A bill of lading, is a document which states thattain specified goods have been shipped in a
particular ship and which purports to set out #rens on which the goods have been delivered to

and received by the ship.

It is common practice for carriers to convey vasi@argoes for different shippers, in the sense the
ship is said to be employed as a general ship ufifferent bills of lading, this is in sharp cordgta
with the charter party where to whole ship is moften than not in the control of the charterer,
who may decide whether or not to adopt the uskeobtll of lading in their transactions.
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1.5 Components of the Carriage of Goods

Delay and misdelivery

In all legal systems, carriers incur liability fdelay in delivering the goods to the consignee.
Statutes, international conventions, administrategulations, or even contractual agreements
may fix the period of transportation with referertcethe applicable means of carriage and
determine the consequences of the delay. Undéamhef contracts, failure of the carrier to deliver

the goods within the prescribed period of time wéltreated as a breach of contract.

In common-law jurisdictions, if the delay is caudseyl a deviation, the carrier is ordinarily
answerable for damages. A deviation takes placenwihe carrier leaves the route that he has
expressly or impliedly agreed to follow or when f§ees past his destination. In civil-law
jurisdictions, carriers are not bound to follow aparticular route in the absence of special
legislation or contractual agreement. Thus, a diewiafrom the normal route does not itself
constitute a fault of the carrier; if the deviaticauses a delay, the carrier will be liable onlgef

is at fault. Like delay, misdelivery engages thsponsibility of the carrier. Misdelivery is the
delivery of the goods by the carrier to the wroegspn or to the wrong place.

National and international regulation

In all legal systems the law of carriage has bafluanced by the idea that carriers enjoy a factual
monopoly. The services that a customer may demashth& remuneration that a carrier may exact
are generally regulated by legislation or admiaiste regulations. The growth of competition
among carriers and means of transport in the Westerld has led to a reduction in the scope of
municipal legislation in a number of countries, buernational conventions and administrative

regulations have proliferated. The right to carry @ transport business is still everywhere
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regulated through elaborate licensing systems, thadoperations of transport are subject to
continuous supervision and control by approprigenaies. The legal relation between the carrier
and his customer is affected by this interventibthe public authorities, and public as well as

private laws form the body of the law of carriage.

1.5.1 Typical clauses

A charterparty may contain these clauses.

Bunker clause:A bunker clause stipulates that the charterer sleaktpt and pay for all fuel oil in
the vessel's bunkers at port of delivery and caelgr owners shall pay for all fuel oil in the
vessel's bunkers at port of re-delivery at curpeitte at the respective ports. It is customary to
agree upon a certain minimum and maximum quamitipunkers on re-delivery of the vessel.
Since the OW Bunker test case, ship operatorstoda#te care to ensure that bunker supply terms

are suitable.

Ship clause:Under this clause, the owner of the ship writesadjethat the ship would be
seaworthy at the start of the voyage in every r@speother words, the ship would be appropriate

to travel to the country for which it is taken.

Ice clause:An ice clause is inserted in a bill of lading athearterparty when a vessel is bound for
a port or ports which may be closed to shippingckywhen the vessel arrives or after the vessel's

arrival.

Lighterage clause:A lighterage clause is inserted into charter-partighich show as port of

discharge any safe port in a certain range, e.gréfldamburg range.

Negligence clauseA negligence clause tends to exclude ship owrgartarrier's liability for loss
or damage resulting from an act, default or negééthe master, mariner, pilot or the servants of
the carrier in the navigation of manoeuvring ohgsnot resulting, however, from want of due

diligence by the owners of the ship or any of thre@mby the ship's husband or manager.

Ready berth clause:A ready berth clause is inserted in a charter pagya stipulation to the

effect that laydays will begin to count as soorthesvessel has arrived at the port of loading or
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discharge whether in berth or not. It protects®hiper's interests against delays which arise from
ships having to wait for a berth.

1.6 Summary

A contract to carry goods or passengers by seaia@arof passengers or goods by sea depends
on the individual contracts involved; such a cocttraay exclude or limit liability for damage to
goods, or death or injury to passengers. Howevdernational contracts are governed by
international conventions. The relation betweendtwtract of carriage and the B/L becomes an
issue at times when there is a reference in onbetmther. The TCC clearly sets forth that the
provisions of a contract of carriage, where thaire@bf such provisions so allows, may only be
binding on the holder of the B/L if a copy of thentract of carriage is represented to the holder
of the B/L. Although there are only a few decisiavith respect to this issue, the decisions show
that the Court of Cassation examines, in such cadesther or not the contract of carriage, which
is referred to in the B/L, has been provided tohbller of the B/L.

When a ship strands or collides with another vessefjo loss or damage may occur. If the damage
was caused by a sea peril or an error in navigatiencarrier will not be liable if the goods were
being carried under a statutory or contractual igion based on the 1923 Brussels Convention on
Limitation on Liability. If, however, the damage sveaused by the carrier's failure to exercise due
diligence to make the ship seaworthy and to enthateit was properly staffed, equipped, and
supplied, the carrier will be held responsible.

Man has always been by his nature an interactigeirsterdependent being, and trade has been
one of those means by which he interacts and shmsveterdependency. He engages in the
exchange of goods and services for a valuable deration. The concept of international trade is
not new to man, only that here, this form of exgeuseems to resonate on a much broader
platform involving a complex web of structures gmdcesses which makes this sort of transaction
possible and one of this structure is the carr@ggoods by sea, thus it is important to point out
that, this form of transportation of goods is nalyovital to international trade, but it also forms
an integral part of it, that the absence it woulikeninternational trade very difficult to undertake
Though our focus is the rights and obligations arftips under the carriage of goods by sea, full
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appreciation of this rights and duties will notadtained, if some attention is not given to hightig
the nature of this form of transaction.

A contract of carriage is an agreement that is loolec! between a carrier and a shipper for the
carriage of goods by sea, in which a carrier, eggdlme payment of freight, undertakes to deliver
goods from one port to another. While concludimgatract of carriage, the negotiations are made
by the shipper and the carrier, and the terms anditions are established by the above-mentioned
parties. In general, the contract of carriage sceked with the carrier by either the seller or the
purchaser, depending on the terms of the sale mgme However, in maritime trade, at times the
contract of carriage provides a clause that thensént shall be subject to the terms and conditions
of the Bill of Lading, a document which is issuadlaterally at a later stage by the carrier. On the
other hand, some Bills of Lading refer to the caatrof carriage for the terms and conditions.
Therefore, it is crucial to understand the relabenween contracts of carriage and Bills of Lading,
and the effects of these two documents on thegsatiti the carriage.

SELE ASSESSMENT EXERCISE: Analyze the two major cotract in the carriage of
goods by Sea
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1.8Possible Answer to self-assessment Exercise:

Shipping Contracts means all contracts, ordersasrahgements of company with shippers for
Company to transport goods and products of shipfpens pick up points to delivery points. A
contract of carriage of goods by sea is one whsamade for transportation of a bulk or general

cargo between a shipper a seller or buyer andrgicarshipowner or charterer of the cargo.

The major contract for carriage of goods by segitiser by charterparty or by the use of bill of
lading. The contract may be embodied in a chartgrpéhere the shipper of goods charters a ship
from the shipowner) or evidenced by a bill of laglimhere the shipper procures shipping space

from the shipowner or a charterer.
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Unit 2: Bills of Lading Contracts and Functions

2.1 Introduction

The great majority of contracts governing the tpamtation of goods by ships are made either by
bills of lading or charter parties. While thereeigidence of the existence of receipts for goods
loaded aboard merchant vessels stretching baclaraasf Roman times, and the practice of
recording cargo aboard ship in the ship's lognsoal as long-lived as shipping itself, the modern
bill of lading only came into use with the growthimternational trade in the medieval world. The
growth of mercantilism which produced other finahannovations such as the charterparty once
carta partita the bill of exchange and the insurance policyguced a requirement for a title
document that could be traded in much the sameasaye goods themselves. It was this new
avenue of trade that produced the bill of ladingninch the same form as we know today.

2.2 Learning Outcomes

At the end of this unit you will be able to:

i.Explain the role of bill of lading and types afllof Lading

il. Learn about the importance of bill of ladingtime carriage of goods by sea
iii.You will have the knowledge of the legal chatexcof a bill of Lading

iv.The aim of the unit is that you will understatie use of bill of lading for seagoing vessels

2.3 Bill of Lading in the Contract of carriage by ®a

The term “bill” is defined as a printed or writtetatement of the cost for the goods or services
delivered or to be delivered. Transportation Comp@arrier) issues these records to the shipper.

A bill of lading indicates a particular carrier tlugh which the goods have been placed to their
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final destination and the conditions for transpatthe shipment to its final destination. Land,

ocean and air are the means used for bills of ¢adin

A bill of lading is a document issued by a cart@racknowledge receipt of cargo for shipment.
Although the term historically related only to ¢age by sea, a bill of lading may today be used
for any type of carriage of goods. A comprehensittele on Bill of Lading Bills of lading are
one of three crucial documents used in internativade to ensure that exporters receive payment
and importers receive the merchandise. The othedtveuments are a policy of insurance and an
invoice® Whereas a bill of lading is negotiable, both dqyohnd an invoice are assignable. In
international trade outside the United Statess lnfllading are distinct from waybills in that the
latter are not transferable and do not confer. titlevertheless, the UK Carriage of Goods by Sea
Act 1992 grants all rights of suit under the cocitraf carriage to the lawful holder of a bill of
lading, or to the consignee under a sea wayb#l siip's delivery order.

A bill of lading is a standard-form document thattiansferable by endorsement or by lawful
transfer of possession. Most shipments by seacarered by the Hague Rules, the Hague-Visby
Rules or the Hamburg Rules, which require the earo issue the shipper a bill of lading
identifying the nature, quantity, quality and leaglimarks of the goods. In the cas€otentry v
Gladstone Lord Justice Blackburn defined a bill of lading "8\ writing signed on behalf of the
owner of ship in which goods are embarked, acknogitey the receipt of the Goods, and
undertaking to deliver them at the end of the veyagubject to such conditions as may be
mentioned in the bill of lading." Therefore, it che stated that the bill of lading was introduced

to provide a receipt to the shipper in the abs@&ftke owners.

Although the term "bill of lading" is well known drwell understood, it may become obsolete.
Articles 1:15 & 1:16 of the Rotterdam Rules crdatenew term transport document but (assuming
the Rules come into force) it remains to be seeetldr shippers, carriers and "maritime

performing parties" another new Rotterdam Rulersampe) will abandon the long-established and

familiar term bill of lading.

A contract of carriage of goods by sea as statdies one made between a shipper and a carrier
by which the carrier will, for a charge, underta&dransport the shipper’s cargo to a destination
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and deliver to a designated person. Often thartinete is a verbal agreement between the parties
further to which the carrier issues a bill of laglimpon shipment of the cargo. The bill of lading
will therefore: record the goods as having beenldédaon board the ship and as such serve the
function of a receipt for such goo@dsgdocument of title to such goods; and an evidexidbe
contract of carriage between parties.

It should be noted that between the carrier andsthgper, the bill is only an evidence of the
contract between the parties thus, in Owners oCidugo Lately Laden on Board the Ardennes v
Owners of the Ardennes (the Ardennes) the carnestbal undertaking to the shipper, to sail to
London directly was held to be binding even thotlyh bill of lading stated that the carrier can
break the journey. The court decided that theddillading is not itself the contract of carriage
between the shipper and the carrier althoughanhisxcellent evidence of it. The bill is however,
a contract of carriage when transferred to a thady, endorsee or consignee

Today, nearly every contract of carriage covered bill of lading is governed by an international

convention. And as stated above, these conventi@ass;ally define and set minimum contractual
obligations for the parties, and further make iawrul for them to by agreement, avoid or lessen
such obligations. The carrier may however, undertakassume obligations which are higher than

the minimum.

2.3.1 Legal character of a bill of Lading

The carrier need not require all originals to bensiited before delivery. It is therefore essential
that the exporter retains control over the full@ethe originals until payment is effected or & bi
of exchange is accepted or some other assuranqejonent has been made to him. A bill of
lading therefore, is a very important issue when makingreknts to move the cargo or freight
from one point to the other. On one hand it is ati@t between a carrier and shipper for the
transportation of goods and on the other handeriges as a receipt issued by a carrier to the
shipper.

Hence, the bill of lading is considered a legaluwoent which provides all the vital details to the
shipper and the carrier to conveniently processfrénght shipment through different maritime

countries and invoice it correctly.The bill of ladi document is meant to act as a transport
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document enacting as the evidence of the contfazroage of the goods. A negotiable bill of
lading has the following legal qualities:

1.1t acts as a piece of evidence for the carriaygract containing the terms and condition under
which the goods transportation will be carried ditat is

2.4 Types of Bill of Lading

I. Straight bill of lading reveals that the goods are consigned to a spgggeson and it is not
negotiable free from existing equities. It meang andorsee acquires no better rights than those
held by the endorserhis type of bill is also known as a non-negotiatileof lading, and from

the banker’s point of view, this type of bill ofdimg is not safe. This type of bill is prominently
used for military cargo.

i.Open bill of lading — This is a negotiable bill of lading where thengaof Consignee can be
changed with consignees’ signature and thus traesfeThis can be transferred multiple times.
Switch bill of lading is a type of open bill of lsnd).

iii. An electronic bill of lading (or e B/L) is the legal and functional equivaleht paper bill of
lading. The electronic bill of lading must digitizee core functions of a paper bill of lading,
namely its legal acceptance as a receipt, as esadeihor containing the contract of carriage and

as a document of title.

2.5Advantages of Electronic Bill of Lading:

I.As there are no papers involved, it saves papstras well the cost involved in sending the paper

to a different destination by courier

i. The electronic bill of lading can be transmittedtantaneously around the word in the presence
of an internet connection, enabling a quick traattease of multiple transfers of ownership during
the carriage of the cargo.

iii.If there are any modifications required in thid, it can be made quickly and cost-effectively a
compared to the paper system of the bill of lading.
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iv.If the electronic bill of lading system is drawnorrectly, such as introducing audit trials, PIN,
electronic signature etc., it will be difficult tmmmit any type of fraud.

2.6 Summary

The contract between the carrier and the shipparaady created before issuing the bill of lading
when the cargo is loaded on the ship. This is dorgafeguard the shipper in case the cargo is
damaged before loading it on board the vessel@heélp the shipper in the claim process. For the

carrier and the consignee, the bill of lading adt as the actual contract of carriage.

There are different types of bill of lading usehie carriage of goods by sea from a non-negotiable
and non-transferable bill of lading and is assigraexd an Original document to a named
collector/receiver of the goods. In such a case, ghesentation of the identification of the
consignee is mandatory in order to release theigoment. Moreover, the person or company
needs to surrender at least one copy of the BJ/L.
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Unit3: The Regime of the contract of carriage of gods by sea
3.1 Introduction

In most contracts of carriage the carrier has grdadrgaining power than the shipper, and in the
19th century English judges developed rules togutothe weaker parties. Beginning with the
Hague Rules, the various conventions set out tdfycadd develop such common law principles
by providing an international set of basic standati@ be met by the carrier, with a view to
establishing a universal framework of legal rightgl duties. In practice, however, the level of
protection was actually reduced because of newigioms allowing the carrier to (i) limit his
liability, and (ii) rely on a wide array of exempiis from liability. Also, whereas up until about
1885, the carrier's duties were deemed to be,dbgict905 the duty became one of reasonable care

or due diligence only.

The Hague Rules of 1924 effectively codified, dllieia diluted form, the English common law
rules to protect the cargo owner against exploitatly the carrier. Nearly 50 years later, the
Hague-Visby "update” made few changes, so thabé¢lmesr Rules still applied only to "tackle to
tackle" carriage i.e. carriage by sea) and theaoet revolution of the 1950s was virtually
ignored. The Hague-Visby Rules both excluded ca®tarriage, and declared that deck cargo
and live animals were not to be considered as gattdsugh the Carriage of Goods by Sea Act

1971 provided that cabotage, deck cargo and lireaa are to be covered in English contracts.

The enormous list of exemptions to liability in &té IV made the Rules seem biased in favour
of the carrier. As a result, The United Nationsdued its own Hamburg Rules which were both
more modern and fairer to cargo-owners; but whiksé have been enthusiastically adopted by
developing nations, the wealthier ship-owning naitave stuck to Hague-Visby. In 2008 the
final text of the Rotterdam Rules was agreed at URAL. These Rules are very extensive, with
over 90 Articles against 11 in Hague-Visby. Althbudpe Rotterdam Rules are up-to-date and
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address multimodal carriage, they have, nine yiates, yet to be in force. It now seems doubtful
that the Rotterdam Rules will ever be adoptedthmre is a slim possibility that a cut-down version
of the Rules ("Rotterdam Lite") might find favouChina has effectively adopted the Hague Rules.
The USA, which tends to shun conventions and imistely on homespun legislation, has its own
statutes. These comprise the Carriage of GoodgayAst a mildly updated version of the Hague
Rules for goods in foreign commerce), and the Hakbe (for mostly domestic carriage.

3.2 Learning Outcomes
At the end of this unit you will be able to:
i.Under the Legal regime in the carriage of googisda

i.You will learn about the main International Ca@mtions governing the contract of carriage of
goods by sea

iii.You will how these conventions regulate intetinaal seagoing vessels.

iv.You will also have a deep knowledge of the t&y&ind obligations of the parties in the contract
of carriage by sea.

3.3 Bills of Lading Act 1855

WHEREAS by the Custom of Merchants a Bill of Ladin§ Goods being transferable by
Endorsement the Property in the Goods may thedss,- to the Endorsee, but nevertheless all
Rights in respect of the Contract contained inBileof Lading continue in the original Shipper
or Owner, and it is expedient that such Rights &hpass with the Property: And whereas it
frequently happens that the Goods in respect ofhvBills of Lading purport to be signed have
not been laden on board, and it is proper that &ilth of Lading in the Hands of a bond fide
Holder for Value should not. be questioned by thestdr or other Person signing the same on the
Ground of the Goods not haying been laden as ainkeBe it therefore enacted by the Queen's
most Excellent Majesty, by and with the Advice &wahsent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament asseméheldhy the Authority of the same, as follows:

Rights under Bills of Lading to vest in Consigneeeadorsee.
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Every Consignee of Goods named in a Bill of Ladiagd every Endorsee of a. Bill of Lading to
whom the Property in the Goods therein mentioneall gfass, upon or by reason of such
Consignment or Endorsement, shall have transfeaeshd vested in him all Rights of Suit, and
be subject to the same Liabilities in respect ehsBoods as if the Contract contained in the Bill
of Lading had been made with himself.

Not to affect Eight of Stoppage in transitu or @laifor Freight.

Nothing herein contained shall prejudice or affaty Right, of-Stoppage in transitu, or any Right
to claim Freight against the original Shipper orr@w or any Liability of the Consignee or
Endorsee by reason or in consequence of Ms bettg@ansignee or Endorsee, or of his Receipt
of the Goods by reason or in consequence of suaki@ament or Endorsement, Bill of Lading in
Hands of Consignee, &c, conclusive Evidence ofShgment as against Master,

Every Bill of Lading in the Hands of a Consignee EBmndorsee, for valuable Consideration
representing Goods to have been shipped on bo#edsel shall be conclusive Evidence of such
Shipment, as against the Master or other Persomgighe same, notwithstanding that such Goods
or some Part thereof may not have been so shippéess such Holder of the Bill of Lading shall
.have had actual .Notice at the Time of receiving $ame that the Goods had not been in fact
laden on board : Provided, that the Master or oBe¥son so signing may exonerate himself in
respect of such Misrepresentation by showing thats caused without any Default on his Part,
and wholly by the Fraud of the Shipper, or of th@dér, or some Person under whom the Holder

claims.

3.4 The Hague Rules 1924

The Hague Rules of 1924 formally the "Internatio@ahvention for the Unification of Certain
Rules of Law relating to Bills of Lading, and Protdof Signature’ is an international convention
to impose minimum standards upon commercial caraégoods by sea. The extent of application
of the Rules to contracts of carriage It is impotta start by understanding that the Rules are not
applicable to every contract of carriage and tloessfapply only to those covered by a bill of
lading or any similar document of title issued @tation to goods carried by sea. Thus, the Rules
exclude their application from contracts not coddrg a bill of lading as well as contracts covered
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by any document which does not constitute a doctofditle. Therefore, if the contract is covered
by a wayhbill, the Rules will not apply since a walyltacks the character of a negotiable document
of title. The Rules will however, apply where thentract is covered by a straight bill of lading,
which lacks the character of negotiable documetitleflike a waybill but employs the form of a
standard bill of lading to which extent, it may bae a negotiable document. Thus,Jin
MacWilliam Co. Inc v Mediterranean Shipping Co. @Ae Rafaela Sthe claimant who was a
named consignee under a straight bill of ladingiclvindicated that the bill was non-negotiable,
sought the application of the Rules to a contr&caariage in respect of which goods carried from
Durban, South Africa got damaged between Felixsidgvgland and Boston, USA. The Court
held that the Rules were applicable, and in soihgjdstated that the document was a document
of title because it expressly provided that it hathe presented to obtain delivery of the goods.

3.5 Hague Visby protocol 1968

After being amended by the Brussels Amendmentsc{aity the "Protocol to Amend the
International Convention for the Unification of @&n Rules of Law Relating to Bills of Lading
in 1968, the Rules became known colloquially agthgue—Visby Rules. A final amendment was
made in the SDR Protocol in 1979. The Hague—Visble&is a set of international rules for the
international carriage of goods by sea. They askgatly updated version of the original Hague
Rules which were drafted in Brussels in 1924.

The premise of the Hague-Visby Rules and of theeedtnglish common law from which the
Rules are drawn was that a carrier typically hagfaater bargaining power than the shipper, and
that to protect the interests of the shipper/cargoer, the law should impose some minimum
affreightment obligations upon the carrier. Howewbde Hague and Hague-Visby Rules were
hardly a charter of new protections for cargo-ownénhe English common law prior to 1924

provided more protection for cargo-owners, and isggbmore liabilities upon common carriers.

The official title of the Hague Rules the "Intenpaial Convention for the Unification of Certain
Rules of Law relating to Bills of Lading". After lmg amended by the Brussels Amendments
(officially the "Protocol to Amend the Internatidndonvention for the Unification of Certain
Rules of Law Relating to Bills of Lading") in 196@8e Rules became known colloquially as the
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Hague—Visby Rules. A final amendment was madeenSBR Protocol in 1979. Many countries
declined to adopt the Hague-Visby Rules and stayéd the 1924 Hague Rules. Some other
countries which upgraded to Hague-Visby subseqguéaited to adopt the 1979 SDR protocol.

Under the Rules, the carrier's main duties argtogerly and carefully load, handle, stow, carry,
keep, care for, and discharge the goods carriedit@bhexercise due diligence to ... make the ship
seaworthy and to . properly man, equip and supgmyship”. It is implicit (from the common law)
that the carrier must not deviate from the agreediernor from the usual route; but Article 1V(4)
provides that "any deviation in saving or attemgptim save life or property at sea or any reasonable
deviation shall not be deemed to be an infringemereach of these Rules.

The carrier's duties are not "strict”, but requirdy a reasonable standard of professionalism and
care; and Article IV allows the carrier a wide rargf situations exempting them from liability on

a cargo claim. These exemptions include destructiacdamage to the cargo caused by: fire, perils
of the sea, Act of God, and act of war. A contreiamprovision exempts the carrier from liability
for neglect or default of the master ... in theigation or in the management of the ship". This
provision is considered unfair to the shipper; &oth the later Hamburg Rules (which require
contracting states to denounce the Hague—VisbysRarld Rotterdam Rules (which are not yet in

force) refuse exemption for negligent navigatiod amnagement.

3.5.1 The United Nations Convention on the Carriagef Goods by Sea, Known as the
Hamburg Rules 1978

The Hamburg Rules are a set of rules governingrteenational shipment of goods, resulting
from the United Nations International Conventiontbe Carriage of Goods by Sea adopted in
Hamburg on 31 March 1978. The Convention was amyggdt to form a uniform legal base for the
transportation of goods on oceangoing ships. Aimyiforce behind the convention was the
attempt of developing countries' to level the piayfield. It came into force on 1 November 1992.

The first of the international conventions on tlaeriage of goods by sea was the Hague Rules of
1924. In 1968, the Hague Rules were updated tonbetbe Hague-Visby Rules, but the changes
were modest. The convention still covered only Kiado tackle" carriage contracts, with no
provision for multimodal transport. The industryaciging phenomenon of containerization was
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barely acknowledged. The 1978 Hamburg Rules werednced to provide a framework that was
both more modern, and less biased in favour ofspgrators. Although the Hamburg Rules were
readily adopted by developing countries, they vamenned by richer countries who stuck with
Hague and Hague-Visby. It had been expected th#dgue/Hamburg compromise might arise,
but instead the more extensive Rotterdam RulesaapgeArticle 31 of the Hamburg Convention
covers its entry into force, coupled to denuncraind other Rules. Within five years after entry
into force of the Hamburg Rules, ratifying statasstrdenounce earlier conventions, specifically
the Hague and Hague-Visby Rules. A long-standinglas been to have a uniform set of rules
to govern carriage of goods, but there are now diferent sets: Hague, Hague-Visby, Hague-
Visby/SDR, Hamburg and Rotterdam. (The Rotterdare®are not yet in force.]

3.5.2 Carrier’s Liability

The greatest criticism of the Hague and Hague/Viglas was that the carriers superior bargaining
position, which remained unaffected by the rulessvstill capable of being used to insert,

indiscriminately, wide exclusion of liability claes against which the shipper would remain
without a remedy. This was especially true agashgipers from developing countries who have
reported over the years, innumerable loopholedamhas in the rules that allow carriers to limit

their liability. Also, a lack of expertise and wealss of bargaining position can make these
shippers particularly lose out to the fact thateéhis no model bill of lading that can be used by

the various parties.

Therefore, following the first UN regional Econondommission, the United Nations Conference
on Trade and Development began re-examining thel leggime that was established and
propagated by the Hague Rules. It can be seerfdheréhat some fifty years after the ex-colonies
and dominions succeeded in getting The Hague Rhdgstiated despite fierce resistance from
carriers and ship-owners, shippers, this time ftoendeveloping nations, were again forcing a
renegotiation of the rules. What's more, it was tleey same concerns that were behind the
complaints. The excessive exemptive privilegeshgh ®wners, exclusion from liability in key

carrier operations such as navigation and restegtirisdiction clauses in bills of lading were the

complaints levelled at carriers’ and ship-ownersigbices.
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The frustration at such abuses as the insertiaaofes in bills of lading that are simply invalid

according to the Hague/Visby rules yet succeeaitiny legal action due to the uncertainty of the
shipper of his rights was growing in many shippamgles. The jurisdiction clause was also being
abused to the benefit of carriers, the wide exoeptito the rules and low limits of monetary

liability were other factors that fed into this eg of discontent. Such emotions however, were
matched by an equally powerful laissez-faire inofavof the status quo by governments in the
west that is still seen today in the small supgoetHamburg Convention has received from major
shipping nations.

I.Period of Responsibility

Situation in Hague/Visby system

The Hague/Visby rules rightfully placed great imjamice on the question of liability and it was

decided as a fundamental rule, that the liabilitthe carrier would begin with loading of the ship,

and end with discharge from the ship. After disgeathe local law at that place would govern
liability. Article I(e) therefore provides, Carriagpf goods covers the period from the time when
the goods are loaded on to the time when theyiacharged from the ship.

Complete freedom of contract is maintained forrdgulation of liability before loading and after

discharge. This is logical as the risks at seafargreater than on land and it is this aspect of
carriage that the rules are attempting to reguldlso, the rules and procedures for loading and
discharging are different in different countries¥arious reasons and it would be unwise to ignore
these. It can be argued that the carrier has vitey dontrol over the goods while they are not

aboard his ship and therefore it is fairer to altbw parties to provide for this themselves.

Unsurprisingly in rules of this age, they have bsebject to litigation. In Pyrene v. Scindia

Navigation Co. there was a dispute as to the perpbshe words with the court ruling that they

were intended only to ‘identify the first operationthe series which constituted the carriage of
goods by sea’. In Goodwin, Ferreira v Lamport amd i was held that discharge occurred when
all the goods had been discharged so that goodkatged in fact, were not discharged in law
until the entire cargo joined them on solid ground.
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il.Article IV of the Hamburg Rules
Article IV of the Hamburg abandons this ‘tackletaakle’ rule and states

“(1) The responsibility of the carrier for the g@aahder this Convention covers the period during
which the carrier is in charge of the goods afabet of loading, during the carriage and at the por

of discharge.

(2) For the purpose of paragraph 1 of this artitie,carrier is deemed to be in charge of the goods

from the time he has taken over the goods...”

It is clear from this article that the carriengdility has been extended to all time under wliieh
has taken over the goods from the sender until 8oes as they are regarded by the destination

port as out of port and in storage, warehouse waoth transit etc. ”

Read in conjunction with Article 23 which stateatti‘Any stipulation... is null and void to the
extent that it derogates, directly or indirectiygrh the provisions of this Convention.” It is clear

that the carrier’s ability to contract out of tlause has been removed completely.
iii.Basis of Liability

There are three main ways of breaching a contoadihe carriage of goods by sea, these are by
losing or damaging the goods, delivering the gasiast of their destination, or there has been a
delay in carriage. Under Article 4(5) of the HaQuisby rules, the carrier is liable for ‘any loss or
damage’ to the goods. It is unclear if this incleidess caused by a reduction in the value of the
goods due to delay. The House of Lords, in The Riérdoufas v. C. Csarnikow Ltd. stated that
damages would be assessed at the difference bethveemarket value at the time of contracted
delivery and the time of actual delivery. Articl€lya) provides that the carrier must exercise due
diligence in ensuring that the ship is seaworthy according to Article 3(2) must also exercise
due care of the cargo. However, it is Article 488 its list of seventeen exceptions that has been
at the route of calls for an amended set of rufefact it is probably because of Article 4(2) that
we have a Hamburg Convention at all. Under theserdeen circumstances, the carrier can
contract out of his liability which you can be assiiis overwhelmingly the norm. In the case of
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The Marine Sulphur Queen they were termed the ‘oimodlable causes’ and as such, the carrier
will not be liable for them.

Article 4(2)(a) is commonly termed the negligentause and excludes liability from the carrier
for ‘act, neglect, or default of the master, marjmp#lot or servants of the carrier in the navigati

or in the management of the ship’. While the pdtuse, to the shipping industry as a whole, of
this clearly unfair clause is open to question,ingmsurers maintain that it is vital. The fear of
course is that it is not necessary to the majafitgonscientious carriers and is therefore merely
relied on by a minority of negligent carriers te texpense both of the shipper in the particular

case, and to their more careful competitors.

Iv. Article 5 of the Hamburg Convention makes serious mdifications to this

provision stating

Under Article 5(1), The carrier is liable for thes resulting from loss of or damage to the goods,
as well as from delay in delivery, if the occurremehich caused the loss, damage or delay took
place while the goods were in his charge as defimédticle 4, unless the carrier proves that he,

his servants and agents took all measures thad ceatsonably be required to avoid the occurrence

and its consequences.

This puts the liability for all loss, damage oraletlearly on the carrier unless he can show that
he took all reasonable actions to avoid the lodsfirat sight this seems a far more logical
distribution of risk than what occurs under the tayisby rules. Whatever the danger and
unpredictability of life at sea, the carrier idam more control over such situations than thesip

is. While the shipper can pass on the costs ofamae to shippers, the possibility now exists for
careful carriers to reduce insurance costs by ngakiss claims than their competitors. Likewise,
negligent carriers will soon be unable to secusaiiance and will rightfully be excluded from
operating. Surely this is a more rational and eounally efficient way of operating the market.

Article 5(2) as occurring when,

‘the goods have not been delivered at the portszihérge provided for in the contract of carriage
by sea within the time expressly agreed upon dhembsence of such agreement, within the time
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which it would be reasonable to require of a ditigearrier, having regard to the circumstances of
the case.’

3.5.3 The Rotterdam Rules 2008

The legal issues that surround the Rotterdam Rarldsheir implications. This will be achieved
by analyzing the provisions of the rules and vasiother publications in concern with the subject
of carriage of goods by sea. Of special help te plaper are various publications by The United
Nations Commission on International Law- UNCITRALhis paper will start by analyzing
various objectives of the Rules then proceed t& &idhe provisions put in place to achieve these
aims. This paper puts into focus that there ardntibg varied types interpretations of the laws and
hence put special emphasis on the need to redubgaty and maintaining uniformity in
application of the law.

The Rotterdam Rules though have not come into effeit successfully comes into application,
ship owners and maritime carriers will have sigrafitly increased liability in respect to carriage
of cargo under the convention. In addition to ragoy international maritime carriage of goods,
it will also legislate for international multimodehrriage of goods. Due to this fact, UNCITRAL
describes the convention as a “maritime plus” uns&nt which for instance eliminates the
‘nautical fault exception where there exceptioneafor in the navigation or management of a
vessel. One notable fact is that under the Rotterfdales, the obligation to exercise due diligence
in relation to the seaworthiness of a vessel igestricted to before and as the commencement of
a voyage and has been extended to the entire doi@itihe voyage. It takes a stricter stance than
Hague Rules and most of the preceding legislatiireso significantly increases the limits of
liability per package or unit of weight beyond @ previous laws and provisions. It is therefore
apparent that wide adoption of these Laws will leahcreased financial impact to seafarers due
to increased liability. Analysts are of the opinikbat ship owners, their investment partners and

insurers will be subjected to increased costs faalaims.

Convention has many positive features. It retair@ynof the beneficial aspects of existing
legislations. For instance, it retains the existagpect of network liability. Network liability

implies that “liability and the applicable limitg dability for loss of and damage to the goods
occurring before or after the sea-leg will be d@iieed by any uni-modal international instrument
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compulsorily applicable to the relevant mode ohsgort where the loss or damage occurs. The
importance of this provision is pegged on the faet the liability for loss and damage applies
regardless of whether it occurred in the sea tinenland leg. The concept of ‘fault based liability

has also been maintained allowing greater freediocortract in linear trade to parties.

Just like in the existing conventions, the RotterdRules apply transport documents like the bills
of lading and the sea wayhbills, issued both inrlawed in non-liner trades. It differs from Hague-
Visby Rules due to the fact that it does not applgharter parties whether used in liner or non-
liner transportation. While asserting that it doeg criticize the use of “through transport”
documents, it also does not include an expressigoovthat permits their continuing use. This
implies that individual states’ national legislatiavill continue governing through transport
carriage and documentation. Provisions on jurigelicand arbitration are based on the approach
of the Hamburg Rules which are overly restrictiVeey give freedom to cargo owners to choose
from a number of jurisdictions the court where tloay sue the carrier. It however has the “opt-
in” provision which for instance, the European Unigould most likely not go for.

ii.Aims of the Rotterdam Rules

The general objective of putting up this legislatwas to create a harmonized and modern body
of rules that would effectively regulate the sealing environment of the 21st century. This overall
objective can be broken down into the followingtsets:

Currently there are three legislations that reguilae carriage of goods by sea; the Hague Rule,
the Hague-Visby Rule and the Hamburg Rule. Thepliegtion is not uniform across different
states; while some states have not even ratifiethtyiet, where they are in application they are
often interpreted differently from country to comntThis difference in application and practice
creates legal uncertainty which has far reachifecedbn international trade through the transport
of goods by sea. The Rotterdam Rules therefore seeknalgamate these rules and achieve
uniformity in their application.

The existing legislations fail to give legitimacpdathe functional equivalence of paper-based
documentation to electronic transport documentgyTdiso fail to recognize the prevalence of
containerization for the international movementgobds. The Rotterdam Rules are aimed at
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addressing these issue and others through varrmwssipns as will be discussed in the sections

that follow.

Vii. Key provisions of the Rotterdam Rules

Rotterdam Rules are significantly extensive thanairthese Conventions that precede them with

96 Articles. This paper considers the following kegvision which are the most notable

a.Scope of application

The Rotterdam Rules apply between the carrier haatonsignee, controlling party or holder to
international contracts of carriage which inclucteisternational sea leg. It therefore holds if in
respect to the carriage contract, the place ofipgade port of loading, the place of delivery, or
the port of discharge is locate in the contracsiage. There is exception on applicability for ¢aar

parties and other contracts for the use of a veBB¢CITRAL assert that the application of the
Convention does not take into regard the nationalitthe vessel, the carrier, the performing

parties, the shipper, the consignee or nay otlerdasted parties.

b.Period of application, maritime plus

The Convention introduces the concept of the ‘doedoor’ approach which implies that it applies
to the entire period that there is carriage of gotydm the instance of delivery to the end of
discharge in the receiving port. This effectivehgeres that the career cannot easily take advantage
of network liability where there exist differentdess of liability determined by the stage at which
damage occurs. Simply put, it creates a singlemedability where the carrier is bound to exercise
due diligence in the whole course of the carriaggt they be held liable for damages. Rhidian
describes the convention as ‘maritime plus’ siriceequires a sea leg for it to apply. This in

contrast to a perfectly multimodal system

c.Performing parties

This is another concept that has been introducetthdyRotterdam Rules. It defines a maritime
performing party as any person other than theeratinat performs any of the carrier’s obligations

directly or indirectly at the carrier’'s request wder the carrier’s supervision or control. This
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implies that side parties at the port such as tehwperators, stevedores are subject to the
liabilities and obligations applicable to the carrunder this convention since it covers events
between the period of arrival of the goods at thet pnd their departure from the port. They are
also entitled to the same defenses and limits aifiliiy under certain circumstances. It also

classifies inland carriers as ‘maritime performpagties’ who are not subject to the provisions of

the Convention.

d.Volume contracts

There is a provision that gives freedom to derofyate the Rotterdam Rules in respect of ‘volume
contracts’ for a series of shipments of specifiedrdities of goods during an agreed period of
time. Despite this provision, regulations on sedhioess, crewing and ship equipping cannot be
omitted in any case. Also, under Articles 29 andiB&tipulates that there can be no omissions or
amendments on the provision of information dangegnods the limits of liability and the loss of

the right to limit liability

e. Obligations of the shipper

The obligations and liability of the shipper arent@ned in Article 27 and 29. They are follows;
the shipper shall deliver the goods in such comdlithat they will withstand the intended carriage,
including their loading, handling, stowing, lashiagd securing, and unloading, and that they will
not cause harm to persons or property. The shiglprovide to the carrier... such information,
instructions and documents relating to the goodsdle not otherwise reasonably available to the
carrier”. This will allow the carrier to: comply i applicable laws and regulations; compile the
contract document; and arrange for the proper handind carriage of the goods. These
regulations are much stricter than the perviouswe@f laws which raises concerns that they will
lead to increased costs due to increased liabitishould however be noted that they are a p@sitiv
step forward since they require that all partictgaaxercise their duties carefully hence effectivel

reducing many conflicts and offering clarity in gration where conflicts have already occurred.
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3.6 Summary

In spite of many years and more modern rules foriage of goods in place, hague visby rules
still dominates the shipping industry. This makesknowledge of Hague visby rules so important
for anyone connected with the carriage of goodfavwedge of these rules can a give new view
point to the seafarers about what are the respiitishof the carrier for whom they work. It is an
inevitable fact that the Rotterdam Rules will irese ship owners’ liabilities to a great extent.
Despite this, the new law will accomplish the intpot task of providing the much needed
uniformity and precision for legislation on intetiomal carriage of goods by sea. It effectively
counters the problem of legal uncertainties thatldieen a major challenge for the previous regime
of laws. These rules also incorporate modern bgsipeactices including containerization, door-
to-door multimodal contracts, electronic aspectd arcommerce. They will go a long way in
improving the sea trade and transport businesshwhia vital component of the world economy.

In a world comprising cargo owning nations, angbsiwning nations, and where most nations are
both, there is a continual balancing of risk alttma concerning the damage or loss of sea-borne
cargo. Therefore, on the fields of internationatitirae law, the international law community such
as United nation has sought uniformity and harmation on cargo liability that would equitably
address the often-conflicting interests of shippegcarriers. Historically, there have been sdvera
well known attempts at establishing uniform inteio@al law in this field, including: the Hague
Rules 1924; the Hague/Visby Rules 1968; the HamBRurigs 1978; and so forth. However, it is
not likely to be resolved with all parties satigfieDuring the 1970’s pressure mounted from
developing countries and major shipper nationsffull re-examination of cargo liability regimes

in Hague-visby Rules. The Hamburg Rules establishedative uniform legal regime governing
the rights and obligations of shippers, carriexs @msignees under a contract of carriage of goods
by sea. It was prepared at the request of devejagmantries, and its adoption by States has been
endorsed by such intergovernmental organizatiotisealdnited Nations Conference on Trade and

SELF ASSESSMENT EXERCISE: Briefly discuss the legakegime of the contract of

carriage of goods by sea
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3.7 References/Further Reading/Web Resources

Indira Carr, and Peter Stonénternational Trade Lawth ed, Routledge, 2018

Jason Chuah,aw of International Trade: Cross-Border Commerdiahnsactions5th ed, Sweet
& Maxwell, 2013) at pages 243-245. See also am)lof the Hague-Visby Rules on who is a
carrier for the purpose of a contract of carriage/hich the Rules are applicable.

John F. WilsonCarriage of Goods by Sedth ed, Pearson Education Ltd., 2010

3.8Possible answer to self-assessment exercise:

The contract of carriage by sea is an aspect othigping law which has attracted strategic
significance because the bulk of internationaléresdransacted through this medium. Carriage of
goods may be by land railway transport and roatspart, by air, or by sea.

United Nations Convention on the Carriage of GanglSea Hamburg, 1978 the Hamburg Rules
Adopted by a diplomatic conference on 31 March 1891&Convention establishes a uniform legal
regime governing the rights and obligations of pkijg, carriers and consignees under a contract
of carriage of goods by sea.

Nigeria is a party to the Hague Rules UnificatidnCertain Rules Relating to Bills of Lading
1924, which have been incorporated into domeggislition as the Carriage of Goods by Sea Act

2004 now LFN 2010. It essentially covers only outgacargo, not imports.
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Unit 4: International Trade Law
4.1 Introduction

International trade law is the set of laws and egrents that govern commerce between countries.
International trade laws create the rules that t@sand businesses must follow in order to do
business across borders. Lawyers who work in tid Fielp create international agreements. The
international shipping industry is responsible the carriage of around 90% of world trade.
Shipping is the life blood of the global economyitMyut shipping, intercontinental trade, the bulk
transport of raw materials, and the import/expdraffordable food and manufactured goods

would simply not be possible.

The concept of logistics has been used in busif@ssnore than two decades. Logistics
management as an earlier and limited version gblgughain management until the beginning of
the 2000s, covers the physical process of planoirggnising and controlling the flow of materials
and services from the supplier’s point to the comids as the end point. Besides these aspects,
the concept of supply chain management also inslaedstomer satisfaction, customer relations,
financial flow, and information flow by making lajics functions a more integrated and complex
group of activities. Therefore, logistics suppondainteraction of logistics and supply chain
management with local and global trades cannotidseghrded. As approximately 85 per cent of
international trade has been made by maritime pandy using either ocean transport, seaways
and inland waterways, the role of maritime transgronsidered to be crucial in international
trades. This unit is mostly focuses on developmeniaternational maritime transport by also
emphasising the developments in global tradeviga broad idea of logistics and its interaction
with international trade. This unit provides gethe@faaracteristics of logistics and interrelation of
various business areas.. The unit is more depthdévelopments in global economy and the
maritime transport industry in relation to inteioagl trade. Objectives of this is to provide a
general description of logistics, and countriewveitonomies in transition in the global economy
and - to review international maritime trade netkgpreview of developments in international

maritime transport by cargo types, in particulaud aeview of liner shipping connectivity data for
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the purpose of determining, in more depth, a bamkgs to international competitiveness in

maritime trade routes and cargo types between desrin maritime networks.

4.2 Learning Outcomes

It is expected that at the end of this unit you b able to:

i.Learn about international trade Law and its rafgvin international maritime trade.
ii. You will have deep knowledge of the principlefsinternational trade Law

iii.You will know its applicability in modern interational maritime trade.

4.3 International Trade Law

International trade law governs the way in whicktes may restrict or regulate trade in goods and
services, including in relation to tobacco produlitss, for the most part, governed by the World
Trade Organization agreements, with some statespalgy to bilateral, plurilateral, or regional
preferential trade agreemenksternational trade law includes the appropriales@and customs
for handling trade between countries. Howevess also used in legal writings as trade between
private sectors, which is not right. This brancheef is now an independent field of study as most
governments have become part of the world tradeyeasbers of the World Trade Organization
Since the transaction between private sectordfefdnt countries is an important part of the WTO
activities, this latter branch of law is now a venportant part of the academic works and is under
study in many universities across the wohidernational trade law should be distinguishedrfro
the broader field of international economic laweTlatter could be said to encompass not only
WTO law, but also law governing the internationamatary system and currency regulation, as

well as the law of international development.

The body of rules for transnational trade in thetZfentury derives from medieval commercial
laws called théex mercatoriaandlex maritima respectively, the law for merchants on land and
the law for merchants on the sea. Modern tradedaignding beyond bilateral treaties began
shortly after the Second World War, with the negfitn of a multilateral treaty to deal with trade

in goods: the General Agreement on Tariffs and @rddternational trade law is based on theories
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of economic liberalism developed in Europe andri#te United States from the 18th century

onwards.

International Trade Law is an aggregate of legddsrwf international legislation and new lex
mercatoria, regulating relations in internationedde. International legislation international
treaties and acts of international intergovernmemaganizations regulating relations in
international trade. lex mercatoria the law forrohants on land. Alok Narayan defines lex
mercatoria as any law relating to businesses wiva$ criticised by Professor Julius Stone. and
lex maritime - the law for merchants on sea. Alolis recent article criticised this definition to
be too narrow and merely-creative. Professor Dodd Rrofessor Malcolm Shaw of Leeds

University supported this proposition.

The Lex Mercatoria is the grouping of legal rulesttguide and underlie international trade, which
acts totally independently of the positive law t@#tss, being considered normative. Currently, the
new Lex Mercatoria has been prepared. The formgrNlercatoria was generated in light of the
characteristic demands of the time in questioduding the values, culture, and future provisions
of the time, whereas, the new one is recognizechaasng the responsibility of common
international trade law. The General Agreement anffs and Trade has been the backbone of
international trade law since 1948 after the chdoeinternational trade had been agreed upon in
Havana. It contains rules relating to "unfair" irgppractices dumping and subsidies. Many things
impacted GATT like the Uruguay Round and the Ndwherican Free Trade Agreement.

In 1994 the World Trade Organization was estabfisttzetake the place of the GATT. This is
because the GATT was meant to be a temporary fixame issues, and the founders hoped for
something more concrete. It took many years far tihicome about, however, because of the lack
of money. The British Economy was in crisis and¢h&as not much backing from Congress to
pass the new agreement. The idea of these agreedi© and GATT was to create an equal
field for all countries in trade. This way all cdtias got something of equal value out of the trade
This was a difficult thing to do since every coyrtas a different economy size. This led to the
Trade Expansion act of 1962...
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4.4 Principles of International Trade Laws

National Treatment Principle: Imported and localhpduced goods should be treated equally at
least after the foreign goods have entered the ehafhe same should apply to foreign and

domestic services, and to foreign and local tradkspaopyrights and patents. These principles
apply to trade in goods, trade in services as ag&lrade related aspects of intellectual property

rights.

Most Favored Nation (MFN) Principle or standardeTWFN principles ensures that every time a
WTO Member lowers a trade barrier or opens up &etait has to do so for the like goods or
services from all WTO Members, without regard o tlembers’ economic size or level of
development. The MFN principle requires to accordlt WTO Members any advantage given to
any other country. A WTO Member could give an adaga to other WTO Members, without
having to accord advantage to non- Members but WO Members benefit from the most

favorable treatment.

Cross-border operations are subject to taxatiombye than one country. Commercial activity

that occurs among several jurisdictions or cousitisecalled a cross-border transaction. Those
involved in any international business developnoemternational trade should be knowledgeable
in tax law, as every country enforces different daan foreign businesses. International tax
planning ensures that cross-border businessestatagompliant and avoid or lessen double

taxation.

4.5 World Trade Organization

In 1995, the World Trade Organization, a formaéinational organization to regulate trade, was
established. It is the most important developmarthe history of international trade law. The
purposes and structure of the organization is geeeby theAgreement Establishing The World
Trade Organizationalso known as the Marrakesh Agreement. It doespecify the actual rules
that govern international trade in specific arddsese are found in separate treaties, annexed to
the Marrakesh Agreement. The World Trade Orgaioimais the ‘only global international
organization dealing with the rules of trade betweations’. It is a ‘rules-based, member-driven’
multilateral organization, founded in 1994 . Thgeahives of the WTO recognise that its Member
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States’ ‘relations in the field of trade and ecomeandeavour should be conducted with a view to
raising standards of living, ensuring full employrhand a large and steadily growing volume of
real income and effective demand, and expandingptbeuction of and trade in goods and
services, while allowing for the optimal use of twerld’s resources in accordance with the
objective of sustainable development, seeking tigrotect and preserve the environment and to
enhance the means for doing so in a manner conswith their respective needs and concerns at

different levels of economic development.

The WTO provides a common institutional framewarkthe conduct of trade relations among its
Members in matters related to the’ WTO agreemensgries of international treaties that regulate
various aspects of international trade. JoiningWhEO involves making a single undertaking to
accede to all of the WTO agreements as a ‘wholeirashglisible package. In making the single
undertaking, WTO Members accede to the Marrakesleégent Establishing the World Trade
Organization, as well as more than two dozen cavagegeements regulating different aspects of
trade between members. Under these agreements, éierobmmit to restrictions on their
imposition of tariff barriers such as import taxescustoms duties and non-tariff barriers to trade
(such as regulatory measures, quantitative resingt and internal tax laws that apply to both
domestic and imported products. WTO Members aldeceraammitments in other areas related to
trade, such as protection of intellectual propegts, food safety, agriculture, customs valuation

and subsidies.
4.5.1 Preferential trade agreements

In addition to belonging to the WTO, many stateduding WHO FCTC Parties are parties to
other trade agreements. These agreements knowref@septial trade agreements or PTAs are
usually bilateral or regional agreements. PartiePTAs grant trade preferences to each other,
typically by eliminating tariffs. PTAs may also inde non-tariff obligations similar to those in
the WTO agreements or obligations that place greastrictions on their parties than WTO rules,
such as requiring higher levels of intellectualgeny protection than the provisions in the TRIPS
Agreement. Although many PTAs provide for intertstdispute settlement, generally, states have
used WTO dispute settlement procedures when th&ly wibring dispute settlement proceedings
against other WTO Members.
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Regulatory and tax measures to implement the WHOG-@ay interact with obligations under
international trade law, in particular the GATTethBT, and the TRIPS agreement.

In these agreements, WTO member states commitstariag that:

Regulatory and tax measures do not discriminatedst local and imported ‘like products’, or

between ‘like products’ from different countries.

Regulatory measures that constitute technical atigms are no more trade-restrictive than

necessary’.
Certain intellectual property protections are inmpdated into national law

These obligations have been the subject of WTQutisprelating to tobacco products, as well as

discussions in WTO committees.
The scope of WTO :

(a) provide a framework for administration and ievpkentation of agreements; (b) forum for
further negotiations; (c) trade policy review megisan; and (d) promote greater coherence among

members economics policies

(a) A principle of non-discrimination (most-favoredtion treatment obligation and the national
treatment obligation) (b) market access (reductibmariff and non-tariff barriers to trade) (c)
balancing trade liberalization and other societtrests (d) harmonization of national regulation
TRIPS agreement, TBT agreement, SPS agreement.

4.5.2 International Maritime Trade

Maritime trade officially began in the year 1648)em the Treaty of Westphalia confirmed the
ideas set out by Hugo Grotius, who said that tlaest®uld be open for international trade. This
evolved further in the year 1982, when the firdtadmrative effort to establish a maritime security
organization, with ocean law framework in placeswatablished. Because over 90% of the entire
World’s trade occurs by the sea, it is importantt®entirety to be carefully preserved in order t
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ensure that successful trade is not threatened.ehws developments were made in these laws
that established power over things like generalisgcand trading practices.

The United Nations Convention on the Law of the iISespecially dedicated to combating pirates,
addressing safety issues and helping reduce tige sidirpiracy around the coast of Somalia and
surrounding countries. Since maritime piracy hadbdied in the year 2008, over forty countries
have begun to patrol the Gulf of Aden to help pbsailors and goods. In addition to combating
pirate activities, the group was successful inldistiaing countermeasures to the trade of drugs
and narcotics overseas. Three separate conventbiitd) had occurred between 1961 and 1988,
had resulted in much stricter protective policeebé¢ enacted on maritime trade, especially around
problem areas. The control measures that weregedwy these treaties immediately resulted in
the decrease of narcotics and legal drugs beidgdran the black market, but the organization’s

goals are far from over.

4.5.3 Dispute settlement

Resolving trade disputes is one of the core ams/bf the WTO. A dispute arises when a member
government believes another member governmentlating an agreement or a commitment that
it has made in the WTO. The WTO has one of the raosve international dispute settlement

mechanisms in the world. Since 1995, 612 dispud®s Ibeen brought to the WTO and over 350

rulings have been issued.

Most prominent in the area of dispute settlementiarnational trade law is the WTO dispute
settlement system. The WTO dispute settlement dperational since 1995 and has been very
active since then with 369 cases between 1 Jardi$®y and 1 December 2007. Nearly a quarter
of disputes reached an amicable solution, in otdases the parties to the dispute resorted to
adjudication. The WTO dispute settlement body hatusive and compulsory jurisdiction over
disputes on WTO law (Article 23.1 Dispute Settlemeénderstanding.

The various stages through which a dispute canipase dispute settlement system. There are

two main ways to settle a dispute once a complastbeen filed in the WTO:
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(1) the parties find a mutually agreed solution, patéidy during the phase of bilateral
consultations; and (ii) through adjudication, irihg the subsequent implementation of
the panel and Appellate Body reports, which aréibmupon the parties once adopted by
the DSB.

(i) There are three main stages to the WTO disputéesetht process: (i) consultations
between the parties; (i) adjudication by panelg,airapplicable, by the Appellate Body;
and (iii) the implementation of the ruling, whicihncludes the possibility of

countermeasures in the event of failure by thentpgiarty to implement the ruling.

4.6 Summary

More than 153 governments have signed the agreemastablishing the World Trade
Organization, committing themselves to comply wahlarge body of complex rules and
procedures that regulate the actions of nationakegonents affecting international trade. A
continuing work program is under way in the WTQimportant topics such as competition policy.
Every country expecting to gain the benefits of Wi@mbership will in turn be expected to
comply with its obligations under the WTO agreermsamid to implement them effectively through
changes in its domestic laws, institutions, andiadnative practices. Each country will also want
to take steps, when necessary, to insure compliapagher countries. Beyond the WTO - The
last decade or so has seen an explosion in theamafibegional trade agreements - mostly free
trade areas and customs unions — and this trelileelg to continue even if the Doha Round of
multinational trade negotiations is successfullgatoded.

Two main areas of international trade on the dommeste include trade remedy work and export
controls/sanctions. Trade remedies are tools ugethd government to take corrective action
against imports that are causing material injura tdomestic industry because of unfair foreign
pricing and/or foreign government subsidies. Annepke of a trade remedy includes antidumping
duties set forth by the International Trade Comioisé response to dumping; this occurs when
a foreign company sells a product in the U.S.ighbelow the price it sells for in its ‘home market

and thus causes harm to the U.S. industry. Expmtrral laws govern the exportation of sensitive
equipment, software, and technology for reasoradeaélto foreign policy objectives and national

security. Three U.S. government agencies have utfeaty to issue export licenses, including:

160



Department of State; Department of Commerce; anphBment of Treasury. Violations of export
control laws can carry both civil and criminal pkies. On the international treaty front,
companies may need advice on the rules of the Wbrddle Organization, which is a formal
international organization that regulates tradéeDtelevant treaties include the North American
Free Trade Agreement and bilateral investmentidgaBome firm practices focus on only one
aspect of the law such as antidumping, whereaso#re very broad practice groups that touch
all areas of international trade. The predicteduginoarea for the future is the laws surrounding

data and privacy information flow, since what ismpssible differs greatly by country.

SELF ASSESSMENT EXERCISE: Describe the relationshigpetween International Trade

Organization with International Maritime and Trade.
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4.8Possible Answer to self-Assessment Exercise:

Since the end of World War II, ongoing trade lidsra under the banner ‘World Peace through
World Trade has led to the gradual removal of alif regulatory, and cultural obstacles to trade.
Integration processes took place both at the redienel and at the global level. The collapse of
the Soviet Union and the opening up of China init®@0s represented landmark events that incited
the entry of close to 2 billion consumers as weltltee related resources into the global economy

International trade relies on international maréitnansport which provides the basis for which
goods and services cross international bounddnesrnational maritime transport also provides
an important legal function in international traglece it provides a link between the buyer and
seller of the goods or services being traded.rhat@nal trade relies volume-wise for about 80%
on maritime transportation, which involves sevararkets such as dry bulk, roll-on/roll-off,

general cargo, and containers.

162



