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INTRODUCTION
Generally, international law of the sea regulatesrights of States, international actors as well
as individuals regarding the use of the seas aptbéation of the resources therein. The
present legal regimes of the sea, including theéddnNations Convention on the Law of the
Sea (UNCLOS), 1982 set boundaries in the sea, ifgliexgf various juridical zones in relation

to States’ jurisdictions.

Our discussion in this semester commences witlgéheral concept of the sea. It however focuses on
areas like, the meaning of the sea including tehy and sources of the law of the sea. It dississ

the principles of the freedom of the sea as wetlhasuses of the high seas, the seabed and States

jurisdiction over maritime zone adjacent to theia £oast.

At the end of the study in this unit, you shouldaiée to
1) Appreciate in general, the concept of the sea
2) Explain the principles of the freedom of the sea

3) Understand the jurisdiction of States over the maritime zones adjacent to their
sea coasts.

WORKING THROUGH THIS COURSE
To complete this course, you are advised to readttidy units, recommended books, relevant
cases and other materials provided by NOUN. Eaditontains a Self-Assessment Exercise,
and at points in the course you are required tongudlssignments for assessment purposes. At

the end of the course there is a final examinafltve course should take you about 11 weeks



to complete. You will find all the components oétbourse listed below. You need to make

out time for each unit in order to complete thersetsuccessfully and on time.

COURSE MATERIALS

The major components of the course are.
a) Course guide.
b) Study Units.
C) Textbooks
d) Assignment file/Seminar Paper

e) Presentation schedule.

MODULES AND STUDY UNITS

The discussion in this course is broken down t¢nirseteen) study units that are broadly

dividedinto SEVEN modules as follows —

MODULE 1: GENERAL CONCEPT OF THE SEA

Introduction

Unit 1: Meaning and Nature of the Sea

Unit 2: History and Sources of the Law of the Sea
Unit 3: Delimitation of Maritime Zones

Unit 4: The Juridical Nature of the Relevant Zopéthe Sea

MODULE 2: PRINCIPLES OF THE FREEDOM OF THE SEA

Unit 1: Jurisdiction over the Sea/Ocean

Unit 2: The Traditional Freedoms of Access to tikea By all States
Ordinary and extraordinary rights wfigdiction in time of peace

Unit 3: The Need for or Importance of the Freeddrthe Sea
Unit 4: Limitations and Exemptions to the Freeddnthe Sea

Unit 5: Piracy, Slave Trade and Freedom of the Sea



MODULE 3: USES OF THE HIGH SEAS AND THE SEABED

Unit 1: Navigation and Fisheries in the High Seas

Unit 2: Exploitation of other Economic resources in thelHsgas and the Seabed
Unit 3: The Concept of Scientific Research and Experimientise High seas

Unit 4: Disposal of Radioactive waste

Unit 5: Laying of Submarine Cables & Pipelines, and Meatanstallations

MODULE 4: JURISDICTION OVER MARITIME ZONE ADJACENT TO THE
COAST

Unit 1: The Regime of Ports and Internal Waters
Unit 2: The Regime of the Continental Shelf
Unit 3: Doctrine of Maritime Hot Pursuit and ShipDistress

MODULE 5: THE REGIME OF THE HIGH SEAS AND SEABED

Unit 1: The Commonage Concept of the High Seaslam&eabed
Unit 2: Fishing Rights and Pollution Regulations

All these Units are demanding. They also deal Wakic principles and values, which merit
your attention and thought. Tackle them in sepastidy periods. You may require several

hours for each.

We suggest that the Modules be studied one ageauttier, since they are linked by a common
theme. You will gain more from them if you havesticarried out work on the law of sea.You
will then have a clearer picture into which to pgdlmese topics. Subsequent units are written

on the assumption that you have completed previoits.

Each study unit consists of one week’s work anduihes specific Learning Outcomes,

directions for study, reading materials and Selé&ssment Exercis¢ SAE).Together, these



exercises will assist you in achieving the statedrhing Outcomes of the individual units and

of the course.

Textbooks/REFERENCES

Certain books have been recommended in the covieseshould read them where so directed

before attempting the exercise.

ASSESSMENT

There are two aspects of the assessment of thisesailne Tutor Marked Assignments and a
written examination. In doing these assignmentsay@expected to apply knowledge acquired
during the course. The assignments must be suloihtgtgour tutor for formal assessment in
accordance with the deadlines stated in the prasentschedule and the Assignment file. The

work that you submit to your tutor for assessmeititaount for 30% of your total score.

SELF-ASSESSMENT EXERCISES

There is a self-assessment exercise at the erddoy unit. You are required to attempt all the
assignments. You will be assessed on all of therntHe best three performances will be used
for assessment. The assignments carry 10% eacmdioms will not be granted after the due

date unless under exceptional circumstances.



FINAL EXAMINATION AND GRADING

The duration of the final examination for this ceaiis three hours and will carry 70%
of the total course grade. The examination willsssinof questions, which reflect the
kinds of self- assessment exercises and the tuddkad problems you have previously
encountered. All aspects of the course will be ss=& You should use the time
between completing the last unit and taking theremation to revise the entire course.
You may find it useful to review yourself assessmexercises and tutor marked

assignments before the examination.

COURSE SCORE DISTRIBUTION

The following table lays out how the actual courssrking is broken down.

Assessment Marks

Assignments 1-4 (the best three of all th€our assignments. Best three marks of the

assignments submitted) four counts at 30% of course marks.
Final examination 70% of overall course score
Total 100% of course score.

COURSE OVERVIEW/PRESENTATION

The law of the sea forms the basis for the condtiotaritime commerce critical to our
economy; codifies the rules of freedom of navigatioat are essential to national security; and
enables the U.S. to conserve, regulate, and expitesources of our neighboring waters and
continental shelf for the benefit of the environtnand economy. America’s commercial and
military position in the world is preserved by thae of law at sea. This primer outlines the key
maritime zones agreed to in the LOSC, ranging fraernal waters controlled by individual
sovereign States to the high seas where all Sajey unhindered freedom of navigation. That
discussion underscores a central tenet of the fahecsea, which is the fair balancing of the
desire by coastal



HOW TO GET THE MOST FROM THIS COURSE

In distance learning, the study units replaceeirer. The advantage is that you can read
and work through the study materials at your paoé, at a time and place that suits you
best.Think of it as reading the lecture insteadisténing to a lecturer. Just as a lecturer
might give you in-class exercise, you study unitevfle exercises for you to do at
appropriate times. Each of the study units follds same format. The first item is an
introduction to the subjectmatter of the unit v a particular unit is integrated with
other units and the course as a whole. Next i$ af$earning objectives. These objectives
let you know what you should beable to do by theetyou have completed the unit. You
should use these objectives to guide your studyeWWou have finished the unit, you
should go back and check whether you haveachitnedbjectives. If you make a habit of

doing this, you will significantly improve yourchees of passing the course.

Self-Assessment Exercises are interspersed throtitheunits. Working through these
tests will help you to achieve the objectives od tlnit and prepare you for the
assignments and the examination. You should do®alfifAssessment Exercise as you
come to it in the study unit. Examples are givethim study units. Work through these
when you have come to them

TUTORS AND TUTORIALS

There are 11 hours of tutorials provided in suppbthis course. You will be notified
of the dates, times and location of the tutoritdgiether with the name and phone
number of your tutor, as soon as you are allocatedorial group. Your tutor will mark
and comment on yourassignments. Keep a close weaitgjour progress and on any
difficulties you might encounter. Your tutor maylfphend provide assistance to you
during the course. You must send your TutorMarRedignments to your tutor well
before the due date. They will be marked by yotorand returned to you as soon as

possible.

Please do not hesitate to contact your tutor [@ptedne or e-mail if:
e You do not understand any part of the study unith® assigned readings.

¢ You have difficulty with the self-assessment exaFsi
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e You have a question or a problem with an assignmeétit your tutor’s
comments onan assignment or with the grading @fsaignment.

You should try your best to attend the tutorialsisTis the only chance to have face to
face contact with your tutor and ask questions Wwiaiee answered instantly. You can
raise any problem encountered in the course of gtualy. To gain the maximum benefit
from course tutorials, prepare a question list leeédtending them. You will gain a lot

from participating actively.

MODULE 1: GENERAL CONCEPT OF THE SEA

Introduction

The sea has been part of man’s concern and cossessi from time immemorial. This is
as a result of the fact that greater part of maxistence and fortune is tied to the sea owing
to the rich resources, both living and non-livingieh are buried in the seas. The seas are
increasingly becoming more strategic to the suhawa sustenance of man due to different
factors. For instance, the increase in the disgogkthe presence of these rich economic
resources in the seas and seabed through advartcentechnology, growth in world
population and increased economic values of thesmurces has resulted in an increase in
States’ interests and agitations over the right®wm portions of the for purpose of
exploitation and use.
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Unit 1: Meaning and Nature of the Sea

Contents

1.1Introduction

1.2 Learning Outcomes

1.3  Definitions of the Sea

1.3.1 Nature of the Sea

1.4 Importance of the Sea and why Man depends aridsd.ife

1.5 Development of International Conventions on theew of the Sea in the
20" century

1.6 Summary

1.7 References/Further Readings/Web Resources

1.8 Possible Answers to Self-Assessment Exercise

1.1Introduction

The seas have historically played two importantfioms in support of human life on earth.
First it has been used as a medium of communicatimmg before the advent of air travel
and instantaneous communication, through the usgerhet, people, goods and services
as well as ideas travelled round the world by simpghe second place, the vast reservoir
of resources, both living and non-living plays imaat roles in the survival and sustenance
of lives globally. Both these functions prompted ttevelopment of legal rules of the seas
which govern the law of the sea as we have it todlhg seas have also long been utilized
as a critical arena for international relations thsre had always been struggle for
supremacy and sovereign control over the seastamesources among the nations of the
world.

1.2 Learning Outcomes
At the completion of this unit, you are expectedbéoable to:

I Understand and define the term ‘Sea’
. Relate the Importance of the sea to man
iii. Appreciate the nature of the world sea.

1.3 Definitions of the Sea

The sea in a simple definition means a continuagy lof salt water that covers most of
the earth’s surface, especially this body regam@e@ geographical entity separate from
earth and the sky. It has also been defined assdhavater covering the Earth or a large
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body of salt water which is partially enclosed agd. Examples of the seas are the oceans
of the world”. (www.Dictionary.com/sea, 2014). # the large area or body of salt water
that covers most of the surface of the Earth. Bagsthe ‘interconnected system of all the
Earth's oceanic waters, including the Atlantic,ifgdndian, Southern and Arctic Oceans’
(Meriam-webster .com: 2013). In some cases howdverterm "sea" can also be used for
some specific, much smaller bodies of seawateh aadheRed Sear theNorth Sea

Self-Assessment Exercise

1. Bearing in mind the improvements in technology #radiscovery of the
rich economic resources of the sea, outline brigfitybenefit/importance
of the seas to man.

1”4

2. Explain the nature of the sea

1.3.1 Nature of the Sea

By nature of the sea, we intend here to give laneflysis of the state of the sea as a result
of various activities of man. That is, how sea #@&sdnhabitants behave or react to the
various activities of man that affect its statespiee the sea’s great natural capacity for
self-purification, the health, productivity and Bieersity of the marine environment is
under a serious threat by human activities. Faaim, the level of harmful substances
entering the seas has greatly multiplied over & few decadedC( Schwarte & L
Siegele, 2008Plastic and synthetic materials form the most comrypes of marine
debris resulting in the death of sea lives duenjiary and or entanglement in or ingesting
these materials in the seas. Marine creaturesasrgly show signs of contamination and
damage resulting from sea pollution. Equally, fghishipping and other uses of the sea
have resulted in the pollution of the sea additiatzanage to sea lives, and there is fear
that many species will be lost before they havendagen discovered.

Experience shows that fishing activities seem tpdmng the most pressing threat to open
ocean and deep seabed biodiversity. Today, hangefte living resources of the sea has
been transformed into a highly industrialized bassireaching even the remotest areas.
Overfishing and the unfettered use of destrucisfarig practices have drastically reduced
many fish stocks as well as other marine lives Wwelbw sustainable levels. It has been
observed that pelagic longlines, widely used taltétina and billfish, also kill hundreds
of thousands of seabirds, turtles and cetacears.quest to catch sparser and more far
flung fish stocks, many fishing fleets have resbtt ‘bottom trawling’, a fishing method
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where heavily weighted nets are towed along thBaeacatching everything in their path
and scraping off the coral cover of seamounts dhersea structures.

Shipping also has tremendous negative impacts @nvddlife and habitats as a result of
noise, accidental spills of oil or the deliberaiperational discharge of wastes, chemical
residues and ballast water as well as the usetofaring paints. The use of powerful
sonar system in military operations and scientiéigsearches, air guns for seismic surveys
and drilling for mineral, gas and oil exploratiore ahought to cause heavy loss of marine
lives and disrupt feeding, communication, matingl anigration pattern in whales,
dolphins and other ocean-going species therebahlising the sea nature. In addition, the
laying of submarine cables and pipelines and laggde scientific research can also result
in significant disruption of sensitive ecosystems.

It is believed however that the relevant provisiofthe various Articles of the United
Nations Convention on The Law of the Sea 1982 klas|@ately addressed this situation
since the conservation of the seas living resouacgismarine environment forms one of
the core purposes of the preamble when it stated alia:

Recognizing the desirability of establishing thrbulgis
Convention, with due regard for the sovereigntglbStates,
a legal order for the seas and oceans which wallitate
international communication, and will promote treapeful
uses of the seas and oceans, the equitable aruike effi
utilization of their resources, the conservationhair living
resources, and the study, protection, and presenvat the
marine environment

1.4 Importance of the Sea and why Man depends on &#or Life

The sea greatly supports human life on the eadhirfStance, the sea or ocean should be
seen as the world’s greatest reservoir of biodityersiarine mammals, fish, moluscs and
various other species, which are necessary for huexastence It therefore, provides
substantial supplies of food for man such as &$le|lfish, mammals and seaweed, either
caught by fishermen or farmed underwater. Man alses the sea as a medium for
communication, trade, travel, mineral extractioowpr generation and warfare. The sea is
also important in the area of leisure activitieslsas swimming, sailing, and scuba diving.
In fact, the seas have played crucial roles indénelopment of virtually every nation of
the world. They provide the marine highways/tramsimn network that binds man
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together through trade, carrying about ninety paroé nations’ imports and exports, and
most world’s oil passing through shipping chokeng®isuch as Suez Canal and the straits
of Malacca (S. S. G. Borgerson, 2009). As statetieeathe seas yield much of the food
that feed us. They also serve as laboratories dmnsfic research and contain such
enormous natural resources that can help sustainfaater economic development of
various nations. Salt, sand, gravel, and some nmesga copper, nickel, iron and cobalt
are some natural resources that can be found idelep sea and drilled for crude oil. The
seas also shape the planet’'s weather and climadagin redistribution of heat from the
tropics to cooler regions. They serve as massikesgor carbon dioxide (C{pemissions,
thereby slowing global warming. Above all todaytiwihe improvements in technology,
seaborne commerce has become the inchpin of thenattonal economy especially with
the discovery of the rich economic resources ofséeeand the tremendous increase in the
capacity to explore and exploit them.

In contrast however, the seas are a theater oficbamong nations, an arena in which

traditional navies extend sovereign power, andatfer where pirates, drug traffickers and

human smugglers take place. In peacetime, theyabilinational forces to navigate and

overfly the seas is considered a critical deterter@onflicts. (S. G. Borgerson, n). These
odds are part of what the United Nations Conventiothe Law of the Sea was established
to address.

1.5 Development of International Conventions on the Lawof the Sea in the
20" century

The foundation and formulation of the Law of tha seas led by the father of the Modern
International LawHugoGrotius Dutch jurist and scholar (1583-1645). The Lawhaf sea

is a body of international law which governs thghts and duties of States in maritime
environments. Its major concern is on matters sagmavigational rights, sea mineral
claims, and coastal waters jurisdiction. Law of $e@ is largely drawn from a number of
international customs, treaties, and agreementsieMer, modern law of the sea derives
largely from the United Nations Conference on thevlof the Sea including the 1956 and
1958 Conventions and lately, the United Nations v@otion on the Law of the Sea
(UNCLOS) 1982, effective since 1994. The UNCLOS hasn generally accepted as a
codification of customary international law of teea, and is sometimes regarded as the
"constitution of the oceans". The doctrine of freedof the seas was followed for a long
time which limited the rights of the Nations an@ittjurisdiction only over the narrow belt
of which surrounds the coastline of a Nation. Adoog to the principle, there is this
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freedom by all nations to navigate the oceansao@ance also with the doctrine the open
sea without any regulation. The open sea belongedl but belonged to none.

1.6 Summary

What can be deduced from the above discussioraigtie seas as a large body of waters
play vital roles in the existence and sustenandeiofan and marine lives. The world seas
are so rich in both living and non-living resourece=eded for economic development of
the nations. However, the state of the sea is bsérgusly disrupted due to harmful
activities of man which in turn affect both marizsed human lives negatively.

In this unit, we have discussed
I. What the seas are
li. The State/ nature of the sea
iii. The importance of the sea to man

1.7 References/Further Readings/Web Resources

1. C Schwarte& L Siegelévlarine Protected Areas on the High Sélasndon: Field,
2008) p.1.
<www.citeulike.org/user/highsea/article/2836920>.

2. S. G. Borgerson, ‘The National Interest and the bathe Sea’, (2009Touncil on
Region Relations Special Reports NO. 46

3. Russell, F. S& Yonge, C. M. "The Seas: Our Knowledge of LiftnenSea and How
It is Gained", (1929) The Geographical Journal. 73

4. Bruce C. Douglas, "Global sea rise: a redetermiont| (1997) Surveys in
Geophysics 18

5. J HarrisonMaking the Law of the Sea: A Study in the Developmi nternational
Law(2011), p. 1.

1.8Possible Answers to Self-Assessment exercise

1. The sea is important to the life of man on the ealtin many ways:

i. It provides supplies of food to man in terms ohfesmd mammals

i. It is used as a medium of communication, tradeteantsportations

i, Man uses the sea for leisure activities such asmswng, sailing and scuba
diving
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iv. More so, with the advancement in technology, thecatiery of the rich
economic resources of the sea has been made possidl seaborne
commerce has become the inchpin of the interndtec@nomy.

2. The question of the nature of the sea tends tgysisahe state of the sea as a result
of various activities of man. It explains how tleasand its inhabitants react to the
various activities of man that affect its stateafple, shipping and fishing in the
sea have led to the pollution of the sea and tlyayedmtly affect its self-purification
nature. In fact, the health, productivity and bi@dsity of the marine environment
are under a serious threat as a result of variaogh activities.

Unit 2: History and Sources of the Law of the Sea

2.1 Introduction

Law of the Sea is an aspect of international lawctvlgoverns the rights, duties and
responsibilities of States with regard to maritiervironments (J Harrison, 2011j.
addresses issues relating to navigational riglgs, reineral claims, and coastal waters
jurisdiction. While drawn from a number of intermmial customs, treaties, and
agreements, the present legal regime of the s@zedaenainly from the United Nations
Convention on the Law of the Sea (UNCLOS), 1982ciwtbhecame effective since 1994,
and generally accepted as a codification of custpnmternational law of the sea, and is
sometimes regarded as the ‘constitution of thermgea

2.2 Learning Outcomes
At the completion of this unit, it is expected tlgat will be able to:

I Relate the history of the law of the sea
. State the sources of the law of the sea, and
iii. Appreciate the relation between the law of theasssghmaritime law

2.3 History of the Law of the Sea

One of the earliest examples of legal codes comggatctivities in the sea is the Byzantine
Lex Rhodiapromulgated between 600 and 800 C.E. to govedetamd navigation in the
Mediterranean Sea. Maritime law codes were alsabéshed during the European Middle
Ages, including the Rolls of Oléron, which drewrfrbex Rhodiaand the Laws of Wishy,
promulgated among the mercantile city-states oHaerseatic League.
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However, the earliest known promulgatiorpoblic international law of the sea took place
in Europe during the 17th century which stimulaiegrecedented navigation, exploration,
and trade across the world's oceans. Portugal gaid Spearheaded this movement, laying
claims over both the land and sea routes they dsed. Spain considered the Pacific
Ocean amare clausum-meaning a "closed sea" off limits to other navalvers, part of
which was to protect its possessions in AkieS Williams, 1992)in the same way, as the
only known entrance from the Atlantic, the Strditagellan was frequently patrolled by
Spanish fleets to prevent entrance by foreign Ves3&e papal bulRomanus Pontifex
(1455) recognized Portugal's exclusive right toigaon, trade, and fishing in the seas
near discovered land, and on this basis the Paaigyalaimed a monopoly on East Indian
trade, generating opposition and conflict from otBaropean naval powers.

So, certain nations, particularly, the Portuguegste seventeenth century proclaimed huge
tracts of the high seas as part of their territa@main. These arbitrary claims however
generated conflict and competition especially aea trade. This ultimately provoked a
response by Dutch jurist and philosophidugo Grotius considered as the father of
international law generally who elaborated the doet of the open seas, whereby,
according to him, the ocean ess communisvere to be accessible to all nations but
incapable of appropriation by any nation. He widltare Liberum(The Freedom of the
Sea$, published in 1609, which set forth the principlat the sea was international
territory and that all nations were thus free te lidor trade. He premised this argument
on the idea that "every nation is free to travedvery other nation, and to trade with it (G.
Hugo, 1609)Thus, there was a right to innocent passage owerdad a similar right of
innocent passage at sea. Grotius argued that uldikd on which sovereigns could
demarcate their jurisdiction, the sea was akinitb@ng a common property of all. ‘The
air belongs to this class of things for two reaséinst, it is not susceptible of occupation;
and second its common use is destined for all Fenthe same reasons the sea is common
to all, because it is so limitless that it cannetdime a possession of any one, and because
it is adapted for the use of all, whether we coasitfrom the point of view of navigation

or of fisheries’.

The freedom of the seas rapidly became a cardrvaiple of international law. However,
not all the seas were so treated or characterigétveas permissible for coastal States to
appropriate a maritime belt around its coastlingeastorial water and treat same as an
indivisible part of their territorial domain. Statander the relevant provisions of the United
Nations Convention on the Law of the Sea haveitje to exercise jurisdiction over some
maritime zones adjacent to their coast including térritorial Sea, Contiguous Zone,
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Exclusive Economic Zone and the Continental St&df. not every portion of the sea is
free today as Grotius envisaged.

The first attempt to codify and promulgate a corhpresive legal regime of the sea was in
the 1950s, not quite long after the Truman proctaonaon the continental shelf. In 1956,
the United Nations held its first Conference onlthe of the Sea (UNCLOS I) in Geneva,
Switzerland, which led to the creation of four tres concluded in 195&onvention on
the Territorial Sea and Contiguous Zone, entry fotoe in 10 September 1964

« Convention on the Continental Shelf, entry intaccéorl0 June 1964

« Convention on the High Seas, entry into force: 8pt&mber 1962

« Convention on Fishing and Conservation of Livings®&rces of the High Seas,
entry into force: 20 March 1966

The Convention on the Continental Shelf succegstdtified proclamation of Truman as
customary international law. While UNCLOS | was elyl considered a success, its
weakness lies in the fact that it left unattendezldrucial issue of the extent of territorial
waters. In 1960, the UN organised a second Conderen the Law of the Sea ("UNCLOS
[I"), but there was no truce at the conference Tllomas, 1978)The unresolved issue of

divergent claims of territorial waters was raiseédhe UN in 1967 by Malta, making it

imperative the third United Nations Conference o ltaw of the Sea in New York City.

In an attempt to reduce the possibility of grouds nation-states dominating the

negotiations, the conference used a consensussgroather than majority vote. With more
than 160 nations participating, the conferenceethsintil 1982, resulting in the UN

Convention of the Law of the Sea, also known ad #we of the Sea Treaty, which defines
the rights and responsibilities of sovereign Statakeir use of the seas.

Self-Assessment Exercise

1. In succinct form, discuss the principle of non-aygpiation of the high
seas as propounded Gyotius Hugo

2. Briefly discuss the various sources of the lawhef $ea.

2.4 Sources of the Law of the Sea

I The United Nations Convention on the Law of the Seh982
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The Convention is by far the most known sourceheflaw of the sea. In fact, many
have viewed the Convention as the only statemettsanrce of the law of the sea.
Going by its elaborate provisions, size, scope @mdersal acceptance as customary
international law which is binding on nations tdatnot specifically decline to adhere
to the provisions, there is no gainsaying that the major source of the law of the sea.
The Convention provides the overall legal framewforikthe governance of the sea and
codifies such important principles such as freeadrthe high sea, rights of states in
exclusive economic zone etc. It is however, by mans the only definitive statement
of the law of the sea as there are also other esurc

il International Customs

According to the Statute of International CourtJoftice, international custom is an
evidence of a general practice accepted as lawsaadecond source of international
law. Custom, whose importance reflects the deckrgchnature of the international
system, involves two basic elements: the actuaitipeof states and the acceptance by
states of that practice as law. The actual pracictates (termed the “material fact”)
covers various elements, such as the durationjstensy, repetition, and generality of
a particular kind of behaviour by states. All ssetbments are relevant in determining
whether a practice may form the basis of a bindwegrnational custom. The ICJ has
required that practices amount to a “constant anfibum usage” or be “extensive and
virtually uniform” to be considered binding. Alsim, the North Sea Continental Shelf
cases(Federal Republic of Germany & Denmark; Federal Republic of Germany &
Netherlands) Judgment of 20 February 1969)the ICJ observed that the practice in
guestion must have “occurred in such a way asdw shgeneral recognition that a rule
of law or legal obligation is involved.”

iii. Treaties

Article 2 (1) (a) of the Vienna Convention on the Law of Treatiedroef a ‘treaty’ as
‘an international agreement concluded between Stateritten form and governed by
international law, whether embodied in a singldrumeent or in two or more related
instruments and whatever its particular designatilbnis an agreement between

sovereign States and in some cases internatiogah@ations, which is binding at
international law.

\Y2 International Agreement
V. These are formal understandings or commitments dstwtwo or more
countries. An agreement between two countries lisctébilateral,” while an
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agreement between several countries is “multilatet&ae countries bound by
an international agreement are generally refewexbt‘States Parties”.

vi.  Juristic writings on the law of the sea and JudicibDecisions

Pursuant to Article 38(1)(d) of its Statute, théemational Court of Justice is also to
apply "judicial decisions and the teachings ofrtiast highly qualified publicists of the
various nations, as subsidiary means for the datetran of rules of law". It is difficult

to tell however, what influence these materialseham the development of the law.
Pleadings in cases before the ICJ are often replgtereferences to case law and to
legal literature. The decisions of internationad amunicipal courts and the publications
of academics can be referred to, although notsagiece of law per say, but as a means
of recognizing the law established in other sourbrepractice, the International Court
of Justice makes reference to domestic decisidhswh it does invoke its previous
case-law.

It should be noted that the rule of stare decigsesschot apply in international law. Also,

according to Article 59 of the Statute of the @& decision of the Court has no binding
force except between the parties and in respetiatfparticular case. Nevertheless,
often the Court would refer to its past decisiond advisory opinions to support its

explanation of a present case. The InternationalriCof Justice in a number of

occasions will consider General Assembly resoldti@s indicative of customary

international law.

2.5 Relation of Law of the Sea with Maritime Law

The law of the sea and the maritime law are copatérules both of which are concerned
with the affairs of the sedaw of the sea is the public law counterpart to iadlty law
(commonly referred to as maritime law), which applonly to private maritime cases, such
as the carriage of goods by sea, rights of salvstge, collisions, and marine insurance.
Maritime law is concerned with maritime issues digputes among private parties, such
as individuals, international organizations, orpayations. Maritime law is primarily
concerned and applies to private entities like shvpers, their employees, and any clients
that they may have on board. Many of these laws H@en in practice for decades,
developing from various sets of rules and custddmsthe other hand, the Law of the Sea
involves more complex rules which govern the atiisi of States in relation to other
countries concerning maritime issues. Unlike mawetilaw, the Law of the Sea was
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codified in 1994’s United Nations Convention on ttav of the Sea (UNCLOS) but both
maritime law and the law of the sea stem from mather rules and customs.

2.6 Summary

The rule to regulate the activities of states ia ffea became imperative as a result of
arbitral, divergent and conflicting claims to ports of the sea by various States. The sea
was thought to subject to appropriation without aagulation that is why the Portugal
claimed a huge track of the sea as part of theitdgal domain which claim provoked the
promulgation of the law of the sea by Grotius Hugterein the sea was declared free for
all. Although there are various sources of the d¢dvihe sea, the law largely derives from
the United Nations Convention on the Law of the.Seahis unit we have succinctly
discussed the history of the law of the sea ammletamined sources of the law of the sea
which include the United Nations Convention onlthes of the Sea, international customs,
treaties as well as international agreements. Viéamed maritime law which applies to
private maritime cases unlike the law of the selwbovers the public international cases.
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2.8 Possible Answer to Self-Assessment Exercise
1. The principle of non-appropriation of the high s&aa doctrine which according to
Grotius Huggo the father of international law, states thatdba ases communiss
open and accessible to all nations and incapaldempriation by any nation. The
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sea is an international territory and so all natiarere thus free to use it for trade.
He premised this argument on the idea that "evatiypn is free to travel to every
other nation, and to trade with it.

2. Sources of the Law of the Semnclude:

I The UNCLOS 1982 This is the foremost source of the law of the Jde
UNCLOS has elaborate provisions with universal ptargce as customary
international law binding also on nations that dd specifically decline to
adhere to the provisions

. International Customs. The ICJ states that international custom is an
evidence of a general practice accepted as lawisaadsecond source of
international law.

iii. Treaties. A treaty isan international agreement concluded between States
written form and is a source of the law of the sea.

\Y2 International Agreement. This is a bilateral or multilateraformal
understandings or commitments between two or mouatcies.

Unit 3: Delimitation of Maritime Zones

3.1lIintroduction

Delimitation is a process which involves the dieisof maritime zone in a situation where

two or more States have divergent and competingslal’ he maritime zones of two States

frequently meet and overlap, which necessitatettieatine of separation has to be drawn
in order to distinguish the rights and obligatiddetween the States involved. The sea
generally is divided into various zones as we diglcuss in this unit.

3.2Learning Outcomes

At the completion of this unit, you are expectedbéoable to:

I Know and state the different maritime zones
. Explain the different maritime zones
iii. Gain knowledge and understanding of the rules/fpies of delimitation
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3.3 Different Maritime Zones
I Internal Waters

A nation’s internal waters according to the prawms ofArticle 8 of the United Nations
Convention on th Law of the Sea, means the wateth@side of the baseline of a nation's
territorial waters that is facing toward the lamdth the exception of archipelagic states.
Waterways such as rivers and canals, and sometiraesater within small bay are some
of the examples of internal waters and a Stateezarcise full sovereignty here as over its
land territory.

. Territorial Sea and Contiguous Zone

In a general usage, the term territorial watersoisietimes used informally to cover any
area of water over which a state can exercise smrdy such as internal waters, the
territorial sea, the contiguous zone, the exclugeenomic zone and potentially the
continental shelf. However, in a narrower sense,tdrm is used in synonymous with
‘territorial sea’. Territorial sea therefore meanbelt of coastal waters extending at most
12 nautical miles (22 km; 14 mi) from the baselrfie@ coastal statén international law,
territorial sea is that area of the sea immediadjgcent to the shores of a state and which
IS subject to the territorial sovereignty of th&ts. Territorial sea can be distinguished on
the one hand from the high seas, which are freeoped to all countries, and on the other
from internal or inland waters, such as lakes whsllrrounded by the national territory.
The UNCLOS regards the territorial sea as parhefsovereign territory of a coastal State
(Art. 2, UNCLOS 1982).

The concept of territorial waters, according tadrg resulted from the controversy over
the status of the sea in the early days of modaarmnational law during the seventeenth
century. Although the doctrine of open sea latecab® widely recognised, most
commentators believed that, as a practical maiteoastal states needed to exercise some
jurisdiction in the waters adjacent to their codsto different concepts developed—that
the area of jurisdiction should be limited to canmghot range, and that the area should
be a much greater belt of uniform width adjacenht® coast—and in the late 18th century
these concepts coalesced in a compromise viewptbabsed a fixed limit of 3 nautical
miles (1 marine league, or 3.45 statute miles [Bn%]) (High Seas, Maritime Law by
editors of Encyclopedia Britannican 1793 the United States adopted three miles for
neutrality purposes, but although many other nmaetstates during the 19th century came
to recognize the same limit, it never garnered surghersal acceptance as to form part of
customary international law.
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At the process of time, it became settled thatctbestal state can assert full sovereignty
over the belt of territorial sea, together with $eabed and subsoil beneath it and the
airspace above. The universally recognized widtthefoelt of territorial sea is 12 nautical
miles as set out iArticle 3 of the UNCLOS.

In the case of the delimitation of the territosah between States with opposite or adjacent
coaststhe Convention requires that none of the Stateslwed should, except there is an
agreement between them to the contrary, extertéritisorial sea beyond the median line
every point of which is equidistant from the neapasnts on the baselines from which the
breadth of the territorial seas of each of the States is measuredrticle 15 of the
Convention specifically provides that:

Where the coasts of two States are opposite orcadjato each other,
neither of the two States is entitled, failing agreent between them to the
contrary, to extend its territorial sea beyond thedian line every point
of which is equidistant from the nearest pointslenbaselines from which
the breadth of the territorial seas of each of tive States is measured.
The above provision does not apply, however, whteile necessary by
reason of historic title or other special circumstes to delimit the
territorial seas of the two States in a way whislai variance therewith

The contiguous zone is a band of water extendindpda from the outer edge of the
territorial sea to up to 24 nautical miles (44.4 1.6 mi) from the baseline, within which

a state can exert limited control for the purpospreventing or punishing "infringement
of its customs, fiscal, immigration or sanitary faand regulations within its territory or
territorial sea". Unlike the territorial sea, thentiguous zone must be claimed as it does
not exist automatically. The coastal states hawx&scise the control necessary to prevent
and or punish infringements of customs, sanitaigcaf, and immigration regulations
within and beyond its territorial sea. In everyathespect, the contiguous zone is an area
subject to high seas principle of freedom of natgm overflight, and related freedoms,
such as the conduct of military exercises.

Ii. Bays

A bay is defined as a recessed, coastal body @rvwladt directly connects to a larger main
body of water, like an ocean, a lake, or anothgr Balarge bay is usually called a gulf,

sea, sound, or bight. A cove is a type of smalkey tvith a circular inlet and narrow

entrancgDictionary.com Unabridged. Random House, Jn&ccording to Article 10
(2) of the Conventioria bay is a well-marked indentation whose penetnais in such
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proportion to the width of its mouth as to contiind-locked waters and constitute more
than a mere curvature of the coast. An indentai@il not, however, be regarded as a bay
unless its area is as large as, or larger thahpthiihe semi-circle whose diameter is a line
drawn across the mouth of that indentation’.

V. Habour works and Roadsteads

Harbours and sea worksrefers to any part of a body of water and thdieaidl structures
surrounding it that effectively shelters a vesseht wind, waves, and currents thereby
ensuring safe anchorage or the discharge and lpadicargo and passengers. Roadstead
iIs a body of water sufficiently sheltered from gprrents, spring tides or ocean swell
enabling the ships lie firmly at anchor without glygang or snatchingRoadsteads which
are normally used for the loading, unloading andhaning of ships, and which would
otherwise be situated wholly or partly outside theer limit of the territorial sea, are
included in the territorial sed\(t. 12, UNCLOS 1992

V. International Straits and Waterways

International straits refer to straits which arehm the territorial sovereignty of a certain
state, but which are used for international nawgaand so are subject to special rules of
international law aimed at securing the rights a$sage for vessels registered in foreign
states. It is a straitsed for internationalavigation between one part of the high seas or an
exclusive economic zone and another part of thke &&as or an exclusive economic. See
United Nations Convention on the Law of the Sets. 84 — 36International waterways
are the narrow channels of marginal sea or inlaatess through which international
shipping has a right of passage. They are sti@tsals, and rivers that connect two areas
of the high seas or enable ocean shipping to neéehor ports on international seas, gulfs,
or lakes that otherwise would be land-locked. imaional waterways also may be rivers
that serve as international boundaries or traveuseessively two or more states.

Vi. The High Seas

Under the Law of the Sea, high seas include atspzrthe mass of saltwater surrounding
the world that do not form part of the territorsda or internal waters of any nation. It is
referred to as international wateBee Article 36 of the United Nations Conventiorthen
Law of the Sea, 1982n the past for many centuries adgeginning in the European
Middle Ages, many maritime states asserted soveteigver large portions of the high
seas until Hugo Grotius propounded the doctrinthefhigh seas states that the high seas
in time of peace are open to all nations and ntgocan be appropriated by any nation.

vii.  The Continental Shelf
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This is part of land territory a continent thasigomerged under an area of relatively shallow water
referred to as a shelf sea. The shelf surroundimgsland is known as an insular shelhe
definition of the continental shelf and the corah under which a coastal State may
establish the outer limits of its continental shelé outlined imarticle 76 of the United
Nations Convention on the Law of the Sea, 19BRe continental shelf of a coastal State
comprises the seabed and subsoil of the submaressdhat extend beyond its territorial
sea throughout the natural prolongation of its latedritory to the outer edge of the
continental margin, or to a distance of 200 nauticales from the baselines from which
the breadth of the territorial sea is measured vweh#re outer edge of the continental
margin does not extend up to that distariéet. 76 [1], UNCLOS 1982).

viii. Exclusive Economic Zone

This is an area of coastal water and seabed wathertain distance of a country's coastline
as permitted by, to which the country claims exgkisights for fishing, drilling, and other
economic activities. It is a sea zone prescribethby1 982 United Nations Convention on
the Law of the Sea, 1982 over which a sovereigte $tas special rights relating to the
exploration and use of marine resources, includimgygy production from water and wind.
TheUNCLOSdefined the zone as ‘an area beyond and adjac#r territorial sea, subject
to the specific legal regime established in thid,Rander which the rights and jurisdiction
of the coastal State and the rights and freedorothef States are governed by the relevant
provisions of this Convention’Aft. 55 of the UNCLO)S The difference between the
territorial sea and the exclusive economic zotleaswhereas in the territorial sea a coastal
state exercises full sovereignty over the watershée exclusive economic zone the state
has a mere sovereign right which refers to thetabatate's rights below the surface of the
sea.

IX. The Seabed and Subsoill

Seabed is also referred to as seafloor or oceandiod means the bottom of the ocean, no
matter how deep. It is the he solid surface oetdueh that lies at the bottom of the sea. The
Convention refers to it as an ‘Area’. "Area" med#ms seabed and ocean floor and subsoil
thereof, beyond the limits of national jurisdictitfrt.1 para. 1 of UNCLOS).

Self-Assessment Exercise 1

1. Identify the need for the delimitation of maritin®undaries among
coastal States.

2. Explain the reason behind the rule of proportidgat the delimitation of
maritime coasts




27

3.4 Delimitation of Maritime Zone

The maritime delimitation entails a complicatedqa®s because of both the number of real
and potential situations involved, and the compiesi of the delimitation procedure
especially in cases like extended continental shi&k delimitation process itself involves
a number of issues ranging from the source of aityhor jurisdiction, the methods by
which delimitation is carried out, to the issue tethnical questions regarding the
determination of the actual lines in space (L. Nexander, 1986).

Those maritime zones of States frequently meebaedap, thereby creating the need for
the line of separation to be drawn to distinguishrights and responsibilities of each State
involved. Delimitation therefore puts limits to teevereign rights of the States regarding
the exploitation and use of the sea resources.vitorthy of note that maritime boundary
delimitation is an essential precursor to the fallisation of the resource potential of
national maritime zones and the peaceful use mamagieof the seas. Regarding the
seabed resources, which could prove crucial toettenomic well-being and political
stability of various coastal States, divergent awerlapping claims hamper development
where maritime boundaries remain unsettled (Prestand Schofield C, 2005). This
underscores the need for the delimitation of nmaatiboundaries in order to forestall
conflicts among States with overlapping maritimetaaries.

Under the international law, delimitation of mamg zones is primarily by agreement
through negotiationThe negotiating process is very important for reaghgreement. The
delimitation process must be effected by agreenhbemiveen parties on the basis of
international law, as provided by the United Nasid®onvention on the Law of the Sea
1982. Accordingly, Article 74 paragraph 1of the Convention provides thathe
delimitation of the exclusive economic zone/contialeshelf with the opposite or adjacent
coasts shell be effected by agreement on the basmernational law, as referred to in
Article 38 of the Statute of the International Coof Justice, in order to achieve an
equitable solution

On the Delimitation of the territorial sea betwestates with opposite or adjacent coasts,
Article 150f the Convention states that:
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Where the coasts of two States are opposite ocaafjao each other,
neither of the two States is entitled, failing agrent between them to the
contrary, to extend its territorial sea beyondrtieglian line every point of
which is equidistant from the nearest points onltagelines from which
the breadth of the territorial seas of each oftthe States is measured.
The above provision does not apply, however, witei® necessary by
reason of historic title or other special circumsts to delimit the
territorial seas of the two States in a way whghtivariance therewith.

The Convention enjoins the State parties to regodeanent through negotiation. However,
where agreement could not be achieved within aoredde period, the parties are
encouraged to reach provisional agreement pentagrial agreement, all in the spirit of
understanding and cooperation. Once an agreemenbdéan concluded and in force
between the States concerned, questions regartmglelimitation of the exclusive

economic zone shall be determined in accordande té provisions of that agreement.
See Atrticle 74 (2) to (4)

For the delimitation of the continental shelf betweStates with opposite or adjacent
coastsArticle 83of the Convention stipulates thus:

1. The delimitation of the continental shelf betweetat& with
opposite or adjacent coasts shall be effected byeagent on the
basis of international law, as referred to in A«i88 of the Statute
of the International Court of Justice, in ordeathieve an equitable
solution.

2. If no agreement can be reached within a reasomedsied of time,
the States concerned shall resort to the proceguosgded for in
Part XV.

3. Pending agreement as provided for in paragraphhd, States
concerned, in a spirit of understanding and codgmerashall make
every effort to enter into provisional arrangemeoita practical
nature and, during this transitional period, notjgopardize or
hamper the reaching of the final agreement. Suciingements
shall be without prejudice to the final delimitatio
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4. Where there is an agreement in force between titesStoncerned,
guestions relating to the delimitation of the coatital shelf shall
be determined in accordance with the provisiorihaif agreement.

It should be noted that the fundamental procedpmalciple of general application that
forms part of the doctrine of the International @alustice, as indicated in 1982 United
Nations Convention on the Law of the Sea is thegie of effecting maritime boundary
delimitation by agreement. This principle consetifn special application of the general
principle of peaceful settlement of internationaspdites which emphasises on State
obligation to negotiate in good faith with spirit anderstanding and cooperation with a
view to conclude agreement.

3.5 Legal Principles and Methods for Delimitationof Maritime Zones

The delimitation of maritime boundaries betweent&tawith adjacent coasts can be
undertaken using the following principles and meto

Self-Assessment Exercise 2

1. Discuss the principle of equidistance

I Equidistance

Equidistance in the wordings @éirticle 15 of the UNCLOS is defined as “the line
every point of which is equidistant from the neapesnts of the baselines from which
the breadth of the territorial sea of each of the tStates is measured.See also
Article 12 of the 1958 Territorial Sea Convention. The 1958nithental Shelf
Convention also defined equidistance in a similaywl his Convention uses the term
“median line” for an equidistant line between opposStates and refers only to a
boundary determined by application of the principfeequidistance in the case of
adjacent States (Article 6 1958 Geneva Conventiorthe Continental Shelf). The
understanding here is that the use of equidistamethods depends on the baselines
along the coasts of the concerned States whodsoo&fsireas are to be separated by the
boundary. There may be difficulties here if onet&tatilizes normal baselines,
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following the sinuosities of the coasts, and thHeeotadopts a straight baseline system
connecting the outermost islands, promontoriesracks (L. M. Alexander, 1986).

The 1958 Conventions made the use of the equidistamethod obligatory in the
absence of an agreement, historical titles or specicumstances. This was called the
combined equidistance/special circumstances ruie. dpplication of the principle of
distance gives pertinence in normal situations e tquitable method of the
equidistance/median line (N Dundua, 2006-2007). elew, notwithstanding the
recognition of the principle of distance as theida$ entitlement to both the exclusive
economic zones (EEZ) and the Continental shelvekiw00 nautical miles, the
privileged role of equidistance was seriously otgdcby the International Court of
Justice (ICJ) and dissenting judges (Barbara, 1988 privileged status of
equidistance method was diluted by the ICJ andratlitibunals, it was considered as
a method which in some cases may lead to ineqaitaidl unreasonable results. In the
majority of cases, it was declared that equidistanas not a binding rule of law, but
merely one method among others and it was not dedaas part of customary
international law which plays the major role inidetation process. The defects of the
equidistance principle, even tempered by the natfospecial circumstances, resulted
in its diminution. The disregard for equidistancethod went so far that the terms
“equidistance” and “median line” have disappearedifthe wordings ohrticle 74and
83 of the 1982 Convention on the Law of the Sea wpidvide for the delimitation of
the exclusive economic zone and continental slesdpectively. The principle was
however retained iArticle 150f the 1982 Convention on the delimitation of iterral
sea.

It should be noted however, that despite the dshed status of equidistance, it is still
part of State practice. The majority of bilatenaaties on maritime delimitation still
use a line based on simplified or modified equatise. In a number of cases,
governments begin the negotiations by considerm@guidistance line, which they
may subsequently modify as circumstances may caliNelson L.D.M, 1990). Even
in most ICJ cases and arbitral awards, judges faunery convenient to use the
equidistance line as the starting point in therdigdition process. In recognition of this,
Judge Jimenes De Arechagaeclared in the 1982 ICJ Continental shelf case
(Tunisia/Libyan Arab Jamabhiriya) thataturally, in all cases the decision-maker looks
at the line of equidistance, even if none of theigshas invoked it.’Accordingly, the
point of departure should be the line of equidisgamwhich should be altered only if it
Is found to produce inequitable results.
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The first case came before the International Coludustice (ICJ) in 1969 was the case
between three adjacent States that isNbgh Sea Continental Shelf Ca@eederal
Republic of Germany/Denmark; Federal Republic ofr@ny/Netherlands) Judgment
of 20 February, 1969. The case started the dewwliif the equidistance principle.
After this case, the principle ceased to be thg antl obligatory principle and became
merely one method among others. The parties reegiés¢ Court to state the principles
and rules of international law applicable, and utatk thereafter to carry out
delimitations on that basis. The Court rejected dhgument of Denmark and the
Netherlands to the effect that the delimitationgjuestion had to be carried out in
accordance with the principle of equidistance disdd inArticle 6 of the 1958 Geneva
Convention on the Continental Shelf. The court dedinter alia

That the Federal Republic, which had not ratified €onvention, was
not legally bound by the provisions Afticle 6;

That the equidistance principle was not a necessamgequence of the
general concept of continental shelf rights, ands wat a rule of
customary international law.

While rejecting the contentions of Denmark andNe¢herlands, the Court considered
that the principle of equidistance, as codified Article 6 of the 1958 Geneva

Convention on the Continental Shelf, had not beepgsed by the International Law
Commission as an emerging rule of customary intevnal law

It should be noted that the court refused to atliptmethod here because it found the
use of the equidistance line inapplicable in thesspnt case after taken into account the
particular coastal configuration of States concerriégne coasts of Denmark and the
Netherlands were convex, while that of the Fedeegdublic of Germany was concave.
In such a case, the use of equidistance left Ggrraarexceptionally small part of the
North Sea Continental Shelf and the delimitatiomcpss would not produce an
equitable result.

The Court however, commented thathas never been doubted that the equidistance
method of delimitation is a very convenient oa@d that “it would probably be true to
say that no other method of delimitation has thmesaombination of practical
convenience and certainty of application”.
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The second case brought before the Court invol@dgcent States was in 1982,
concerning the delimitation of the continental $thettweenTunisia and Libyan Arab
Jamahiriya The two parties requested the Court to clarifyainre the principles and
rules of international law which may be applied fioe delimitation of a Continental
Shelf between two States and during the processpply equitable principles and
relevant circumstances, as well as recent trendsitiedl at the United Nations
Convention on the Law of the Sea, 1982. The paftigber requested the Court to
show the practical way to apply the indicated riad principles so as to enable the
experts of the two States to delimit those aredisout any troubles.

Regarding the use of equidistance, the Court reagetive developments since the 1969
North Sea Continental Shelf Case involving adja&tates and concluded that:

Treaty practice, as well as the history Axfticle 83 of the draft
convention on the Law of the Sea, leads to the losiun that
equidistance may be applied if it leads to an edplét solution; if
not, other methods should be employed.

. Equity and the equitable principle

The notion of equity is at the core of the delimaa of exclusive economic zone and
the continental shelf. Accordinglyrticles 74and83 of the 1982 Convention on the
Law of the Sea concerning the delimitation of tlelesive economic zone and the
continental shelf require that delimitation shoule effected by agreement, in
accordance with international law and in orderdbi@ve an equitable result.

The International Court of Justice and arbitrddunals have tried in many occasions to
determine the concept of equity:

Equity as a legal concept is a direct emanatidhefdea of Justice.
The Court is bound to apply equitable equity asd pf general
international law. When applying positive interoatal law, a court
may choose among several possible interpretatibtisedaw the

one which appears, in the light of the circumstarafethe case, to
be closest to the requirements of justice (1982isiafhibya case
Par. 71).
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The Court added further that is not a question of applying equity simply asneter
of abstract justice, but of applying a rule of ladtring the 1969 North Sea case, and
later, during the 1985 Libya/Malta case, the coeafffirmed thatthe Justice of which
equity is an emanation, is not abstract justicejbatice according to the rule of law.”
It therefore appears that equity is applied by@loairts as a part of international law
and as a rule of law for the delimitation of thenGoental Shelf. In an explanation as
to why the law made equity its own, and perhapgite it more force, the Judgments
emphasize that law and equity are close becaugesthd from, and give expression
to, the same idea which is the ideajwdtice The understanding from the Court’s
jurisprudence is that, in disputes relating to tmae delimitation, equity is not a
method of delimitation, but solely an aim that dddoe borne in mind while carrying
out the delimitation (2002 Cameroon/Nigeria case. P94).

The difficulty associated with the idea of equigythat it does not provide any precise
principle or criteria for the achievement of an ik@hle result. Regarding the
delimitation of exclusive economic zone and conttak shelf, the 1982 Convention
provides only a goal which must be achieved andawalk provisions concerning how
to achieve the result. This impreciseness made suimelars to argue that there is a
loss of normativity in the idea of equity and tlisa allows the level of normativity to
rise and fall (Kolb R. 2003). The definition of etble principles is closely related to
the idea otunicum implying that geographical features of each dightion case varied
so greatly that it will be always nearly impossilite posit any fixed principles
applicable for the establishment of maritime bouie$a between States. The
jurisprudence of the ICJ and arbitral tribunals leasl significant credence to the idea
of the uniqueness of each maritime boundary.

iii. Single maritime boundary

As a consequence of the establishment of the axelesonomic zone, the trend among
many States is to adopt, in the interest of sintglicertainty and convenience, a single
maritime boundary to divide their maritime zoneyd& the territorial sea. With
regard to adjacent coasts, a line drawn seawandtfie coast will usually separate only
the territorial waters of the two States for thstftiwelve nautical miles. Beyond that,
depending on the agreement between the Statessatine may separate the two
maritime zones between them (P. Surya, 1987).

The recourse to the single maritime boundary ispettpd by the parallelism and
similar character between the exclusive economne zmd the continental shelf up to
200 nautical miles. Under the 1982 Convention anlthw of the Sea, particularly
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Articles 57and76, the 200 nautical mile distance criterion goveimes attribution of
legal title to both the exclusive economic zone #redcontinental shelf in cases where
the continental margin extends up to 200 nauticdéan Furthermore, referring to
Article 560f the Convention, the notion of the exclusiveremoic zone comprises both
the sea-bed and water column and the provisiotinglto the continental shelf is nearly
identical to the corresponding rights and dutieStites in their exclusive economic
zone regarding the sea-bed resources, artifidahds, and scientific research. The
wordings ofArticles 74and83 concerning the delimitation of the exclusive eaoio
zone and continental shelf are similar also. Thalbdishment of the distance criterion
by the ICJ in the 198kibya/Malta caseas the sole basis of title to the sea-bed and
subsoil within 200 nautical miles equally gives jgot to the single maritime boundary
between the two zones.

V. Proportionality

The concept of proportionality plays a very sigrafit role in various spheres of
international law and the law of the sea, and intigaar maritime delimitationSome
rules of international law leave judgment on thgalty of an act to the consideration
of the specific situation of the case, and offdy aageneral notion of the criteria for
evaluation. One of these rules is the conceptabqrtionality (N Dundua, 2006-2007).
Many judgments relating to the delimitation of ntiane zone have taken into
consideration the concept of proportionality. Tloaaept of proportionality explains
that, maritime delimitation should be effected bBking into consideration the ratio
between the water and continental shelf areadatéd to each party and the length of
their respective coastlines. The implication isttiiae Court and tribunals have to
estimate roughly, or calculate exactly, the lengtiisthe relevant coastlines and
compare that ratio to the ratio of the provisiopadlelimited relevant water and
continental shelf areas. In case the proportiothefrelevant maritime zones does not
roughly coincide with the relative length of theasdines, further analyses or
adjustment would be needed and considered (Chat8éy,). However, the concept of
proportionality was not considered in every ICJecasd arbitration tribunal award.

According to the ICJ in th&969 North Sea casthere are three geographical features
that would justify having the recourse to the rofigoroportionality. These include:

1) The coasts of the States concerned are adjaceath other;
2) The coastlines of the FRG are concave; and

3) The coastlines of the States abutting on thél\N®ea are comparable in length.
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The idea surrounding the rule of proportionalityswa use it as a corrective measure for
inequitable results in order to avoid an unreashnatequitable result deriving from
geographical peculiarities of the coasts. Alsghibuld be noted that the Court viewed
proportionality not as a distinct principle of deitation, but as one of the means of
ensuring delimitation in accordance with equitabpinciples, meaning that,
proportionality is a test of the equity.

3.6 Summary

The seas as we have seen in this unit are deloh&atte different zones majorly for the
purpose of jurisdiction and governance. Althouglesth zones were not sufficiently
addressed in the earlier conventions on the lathekea (1958 Conventions on the Law
of the Sea Geneva, 2®pril 1958) the present legal regime of the sesadaaefully treated
these zone with their juridical nature and has ey principles and rules to be followed
in the delimitation exercises. In this unit, we daliscussed the relevant maritime zones
and their meanings. We also considered the vanwttods of delimitation of maritime
boundaries and the disposition of courts in thepligations.

3.7 References/Further Readings/Web Resources
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3.8 Possible Answer to Self-Assessment Exercise 1

A) i. Where thamaritime zones of States meet and overlap, delilmitebecomes
important to draw the line of separation in oraedistinguish the rights and
responsibilities of each State involved.



36

ii. Delimitation puts limits to the sovereign rightstbe States regarding the
exploitation and use of the sea resources.

lii. This is essential to forestall conflicts and ensine full realisation of the
resource potential of national maritime zones ahd peaceful use
management of the seas.

B) The idea behind the rule of proportionality is &eut as a corrective measure for
inequitable results in order to avoid an unreaslynabquitable result deriving from
geographical particularities of the coasts involved

Possible Answer to Self-Assessment Exercise 2

1. The principle of equidistance is a method of miagtizone delimitation by which
the line every point of which is equidistant frone thearest points of the baselines
from which the breadth of the territorial sea ofteaf the two States is measured.
This in line witharticle 150f the UNCLOS. The use of equidistance methods
would largely depend on the baselines along thetsad the concerned States
whose offshore areas are to be separated by thmelagu Although this principle
has been held sacrosanct for as the ordyhod of maritime delimitation, it is no
longer so today as other principles of delimitat@ve been developed and
applied by courts.

Unit 4: Juridical Nature of the Relevant Zones of the Sea

4.1 Introduction

The Geneva Conventions on Territorial Sea and Goatis Zone, Continental Shelf and
High Sea, and the United Nations Convention orL#éne of the Sea (UNCLOS) adopted
on 29 April 1958 and 10 December 1982 respectiviedye been widely recognized as
universal legal documents on the seas. These Cbhonsrmprovide a comprehensive legal
regime for the international waters and delineatagine space into different recognized
zones and set out the rights, duties as well gonssbilities of sovereign States within
the zones. These maritime zones include intern&raaterritorial and contiguous zone,
exclusive economic zone and continental shelf whighto be established by the States.
The Conventions equally set out the rights andaesipilities of the States concerning
the management and governance of their activitielsiding protection and preservation
of natural resource in the zones (M. Ravin, 200baddition to this, the States enjoy their
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rights in the Area and High Sea which are beyoed thational jurisdiction, majorly for
the purpose of exploration and exploitation. Wd ailamine briefly the interests of States
in these zones and their rights and obligations these areas.

4.2 Learning Outcomes
At the completion of this unit, you are expectedbéoable to:

I Explain the juridical nature of the relevant maniti zones

. Explain the power and jurisdiction of the Stateshe sea zone within their
territorial jurisdiction

iii. State the rights and obligations of States in thead beyond national
jurisdiction

4.3 Internal Waters

The United Nations Convention on the Law of the,$ravides that a nation's internal
waters include waters on the side of the basefimenation's territorial waters that is facing
toward the land, except in archipelagic statess&heclude waterways such as rivers and
canals, and sometimes the water within small b&geArticle 8 of the Convention. States
possess equal sovereignty in their internal watethat which they can exercise on their
land territory. Coastal states are therefore foemake laws with regard to their internal
waters, regulate any use, and use any resourcept&tkere is an agreement to the contrary,
foreign vessels have no right of passage withitiaéeS internal waters, and this lack of
right to innocent passage forms the major diffeednetween internal waters and territorial
waters (UNCLOS Part Il, Art. 2Y.he "archipelagic waters" within the outermostnsla

of archipelagic states are akin to internal wasdtisough in this case, innocent passage
must be allowed but the archipelagic state hagigjiet to designate certain sea lanes in
these waters. When a foreign vessel is authorizezhter internal waters, it is subject to
the laws of the coastal state, with one exceptian the crew of the ship is subject to the
law of the flag state.

Self-Assessment Exercise

1. Discuss the differences between the territorialesehthe
exclusive economic zone in relation to the codStates’
jurisdiction.

2. Briefly discuss the concept of innocent passage

3. Who exercisecsurisdiction over the high ses
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4.4 Territorial Sea and Contiguous Zone

The Territorial sea can be defined as an area @ixtgrirom internal waters to the sea- ward side
which in this present law of the sea extends upmelve nautical milesThe territorial sea
gradually snowballed from early assertion that ¢bastal State had special interests in
waters adjacent to its shores for some purposeth e passage of time, the various
interests in combination culminated into “sover#yjrover a “territorial sea” (L Henkin
et al, 1987)The claim forCoastal States full sovereignty over their teriitissea has been
based on the need to protect their territorialrggts against any form of aggression.

The coastal State therefore, in accordance witlJtiieed Nations Convention on the Law
of the Sea, possesses sovereignty and exercigsdigtion over territorial sea which
jurisdiction equally extends to the air space abitneterritorial sea, its bed and subsoil.
Article 2 of the Convention provides that:
1. The sovereignty of a coastal State extends,rizbite
land territory and internal waters and, in the azfsan
archipelagic State, its archipelagic waters, to an
adjacent belt of sea, described as the territedal
2. This sovereignty extends to the air space oner t
territorial sea as well as to its bed and subsoil.
On the rights and duties of coastal States in ehatdrial seaArticles 24and?25 of the
Convention provide respectively as follow:

Article 24 provides that:

1. The coastal State shall not hamper the inngoassage
of foreign ships through the territorial sea except
accordance with this Convention. In particular,the
application of this Convention or of any laws or
regulations adopted in conformity with this Conwvent
the coastal State shall not:

(a) impose requirements on foreign ships which hnee
practical effect of denying or impairing the rigbf
Innocent passage; or

(b) discriminate in form or in fact against thephof any state
or against ships carrying cargoes to, from or dmabieof
any State.



39

2. The coastal State shall give appropriate pupli@ any
danger to navigation, of which it has knowledgehimiits
territorial sea.

From the above provisions, it is understood thatdbvereignty of coastal State over the
territorial sea is qualified only by a right of imcent passage. That is, right of peaceful
transit for merchant vessels of other States ngjugdicial to the good order or security of
the coastal state. It is a concept in the law efstha that allows for a vessel to pass through
the territorial waters of another state, subjeatddain restrictions. The right of innocent
passage does not however cover submerged submariireaft, nor does it include a right
to fish.

For a passage to be innocent, the Convention ptasal restrictions on the vessel
transiting through the territorial sea of othetest&or instancéirticle 19 (2)of
Convention stipulates that:

passage of a foreign ship shall be considered qliceah to the peace,
good order or security of the coastal state and thunon-innocent
passage if, in the territorial sea (less than lioa miles from shore),
it engages in any of the following activities:

(a) any threat or use of force against the sovetgiderritorial integrity or
political independence of the coastal State, oang other manner in
violation of the principles of international law bodied in the Charter of
the United Nations;

(b) any exercise or practice with weapons of amgki

(c) any act aimed at collecting information to fnejudice of the defence or
security of the coastal State;

(d) any act of propaganda aimed at affecting tHera® or security of the
coastal State;

(e) the launching, landing or taking on board of amcratft;
(f) the launching, landing or taking on board of amilitary device;
(9) the loading or unloading of any commaodity, emey or person contrary

to the customs, fiscal, immigration or sanitary $aand regulations of
the coastal State;
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(h) any act of willful and serious pollution comydo this Convention;
(i) any fishing activities;
() the carrying out of research or survey actesti

(k) any act aimed at interfering with any systerhs@nmunication or any
other facilities or installations of the coastatst

(I) any other activity not having a direct bearmypassage.

It seems that the mere carriage of weapons, lookesiowed, cannot be considered as a
violation of paragraph 2 (b). Similarly, the useafveapon in d@ona fideself-defense
situation against genuine threats of piracy, armadabery or terrorism would also not
classify as an exercise or practice under thislarti

Also, in the modern maritime security context, wharvessel defends itself agaibseha
fide pirate or terrorist threats that cannot constitutese of force against the coastal state
because the attackers du@stis humani generi®r enemies of all mankind, and are thus
subject to universal jurisdiction. Consequentlygaging in genuine self-defense against
pirates would not necessarily be a violation obicent passage.

Establishment of non-innocent passage can be olgalig any way. One of the most
challenging enforcement activities for a coastatests establishing without doubts that a
foreign ship is in non-innocent passage. Some cartat@s of UNCLOS, specifically
concerning physical and environmental securityiebel that actual damage must occur
before a coastal state can declare the passagship @ its territorial sea non-innocent.
Where a ship is wrongly accused, the ship or charriean hold coastal state responsible
for damages.

Article 25which stipulates for the rights of coastal Stgtess/ides that:

1. The coastal State may take the necessary stefss in i
territorial sea to prevent passage which is not
innocent.

2. In the case of ships proceeding to internal waiers
a call at a port facility outside internal wateitse
coastal State also has the right to take the nagess
steps to prevent any breach of the conditions to
which admission of those ships to internal waters o
such a call is subject.
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3. The coastal State may, without discrimination in
form or in fact among foreign ships, suspend
temporarily in specified areas of its territorigas
the innocent passage of foreign ships if such
suspension is essential for the protection of its
security, including weapons exercises. Such
suspension shall take effect only after having been
duly published.

The Convention however provides that the sovergigaer the territorial sea must not be
exercised arbitrarily by the coastal States buttnimes in conformity with the clear
provisions of the Convention. It therefore stateAiticle 2 (3)that “the sovereignty over
the territorial sea is exercised subject to thisv@mtion and to other rules of international

law”.

For contiguous zone, the 1982 United Nations Coterron the Law of the Sea, grants
the coastal States rights to establish their cantig zone which is adjacent to the territorial
sea. The Convention in isrticle 33states that the contiguous zone may extend uptto b
not beyond 24 nautical miles from baseline fromakitthe territorial sea is measured. The
establishment of contiguous zone is aimed at ptevgniolation of laws and regulations
within the coastal State’s territorial sea.

The Convention provides that in contiguous zone,dbastal State may exercise control
necessary to:

a. Prevent infringement of its customs, fiscal, imratgon, or
sanitary laws and regulations within its territanyterritorial
sea;
b. Punish infringement of the above laws and reguistio
committed within its territory or territorial sea.
A coastal State can exercise its rights in a caotig zone to defend its interests by
stopping foreign ship suspected of offending adaisdaws and regulations, in order to
search, inspect or punish the offenders. All thregies should however be exercised with
caution as they do not in any case change the &gals of the zone as part of the high
seas.

4.5 Bays

Bays constitute one of the more complex maritinauees. A bay is defined as a large
indentation in a shoreline. This can become areisg@th straight baselines as States may
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try to characterise large bays as internal watepsdject maritime boundaries and thereby
control over-flight access. To prevent this, then@mtion defines a bay as “a well-marked
indentation whose penetration is in such proportmtine width of its mouth as to contain
land-locked waters and constitute more than a m@mneature of the coast. An indentation
shall not, however, be regarded as a bay unleasatsis as large as, or larger than, that of
the semi-circle whose diameter is a line drawn sgrtie mouth of that indentation”
(UNCLOS Art. 10). The level of control a State loasr a bay is determined by the distance
between the low-water line on either side of thg9antrance. If the entrance is equal to
or less than 24 miles wide at low-tide then a Staite draw a straight baseline across the
entrance, effectively making the entire bay intematers. If the entrance is more than 24
miles wide, a State can only draw a straight basél4 miles across the bay in a way that
maximizes the area of internal waters. However stitealled “historic” bays, such as the
Chesapeake Bay, are not subject to this provision

4.6 International Straits and Waterways

We defined international straits under unit 3 tamestraits which are within the territorial
sovereignty of a certain state, but which are dsednternational navigation and so are
subject to special rules of international law ainadsecuring the rights of passage for
vessels registered in foreign states’. The abofiaitlen indicates that the straits are within
the territorial sovereignty of coastal states. Big,tit is logical to argue that since the
coastal states enjoy full sovereignty within thaternal waters and the straits are within
this zone they would exercise control in the strdit general, therefore, there seems to be
no right of navigation for foreign vessels througternal waters even under customary
international law notwithstanding the often-quotkctum that “...the ports of every state
must be open to foreign vessels and can only s=dlavhen the vital interest of the state
so requires”R. R. Churchhill and A. V. Lowe, 199%However, the coastal states are
expected not to unnecessarily and unreasonablydfordvigation in its internal waters.
Where there is unnecessary closure, or conditiohsacocess to ports are grossly
unreasonable or discriminatory, it might be heldatoount to arabus de droitand the
coastal state might be internationally respons#lven where there was no right of entry to
the port (Churchill and Lowe, 1999).

4.7 The High Seas

This is an area beyond the limit of national juicidns and therefore excluded from States
claims and sovereignty. Undéurticlel, 1958 Convention, the high seas began where
territorial sea ends, however, in the equivakenicle 86 of 1982 Convention the concept
of the high seas is a more limited one in thgpgliees only beyond the limit of the exclusive
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economic zone. The high seas are open to all Statether coastal or landlocked States
and are reserved for peaceful purpose. No Statetheaefore lay claim to any portion of
the high seas.

Study reveals that the legal concept of the higis d®gan to be developed in thé"17
century. In fact, during in 1608 the Dutch jurighilosopher, poet and playwritédugo
Grotius published his boolMare Liberum meaning; ‘Freedom of the Seas’. The book
justified the Netherland’'s trading activities inethndian Ocean and formulated the
principle that beyond a limited area under natigmasdiction, the use of the seas was free
for all nations (F. O. Agama PhD Dissertation, 2016

By the first half of the 19century, the recognition of the high seas as am exempt from
claims to State sovereignty had, with some exceptibecome generally accepted. The
implication of that principle is that no State hihe right to prevent ships belonging to
other States from using the high seas for any laptupose. What constitutes lawful
purpose is nowadays essentially determined by theet) Nations Convention on the Law
of the Sea, (UNCLOS]J follows that, as with outer space and celedi@lies, the high
seas are consideregl communis omniupor ‘things common to all’, and are not subject to
the sovereignty of any State, apart from genergli@sce that States are bound to refrain
from any acts which might adversely affect the afsthe high seas by other States or their
nationals, including navigational rights (Art. 90NGLOS). This constitutes the rights and
duties of states in the high seas.

It follows therefore that the high seas are pufede from national jurisdiction and no
nation can acquire or appropriate any part of igh beas as forming part of its territory.
This general rule however is subject to the opematf the doctrines of recognition,
acquiescence and prescription, where, by long usagepted by other nations, certain
areas of the high seas bounding on the territorsdérs of coastal States may be rendered
subject to that State’s sovereigii®y N Shaw, 2004). This was emphasized by the Court
in the Anglo-Norwegian Fisheries Cag@951 ICJ Reports, p.116). Every State whether
coastal or land-locked has free access to thedagh in accordance with the provision of
Article 87 of the 1982 Convention on the Law of the Sea. Thaye the freedom of
navigation, over flight, freedom to lay submarinables and pipelines; freedom to
construct artificial islands and other installasomermitted under international law, and
lastly, freedom of fishing and scientific researthese freedoms are to be exercised by
States with due regard to the interests of othetieStin their exercise of the freedom of the
high seas (UNCLOS, Art. 87(1) & (2)). Also, in atidn to those freedoms mentioned in
Article 87 of the 1982 Convention is the freedom to use igh bea for weapon testing
and naval exercises.
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One may ask, since the high seas are declared beymand national jurisdiction, how is
jurisdiction exercised there, who exercises jugsdn and upon whom. Because the use
or exercise of freedom to use the high seas igtlgtwith due regard to the rights of other
users of the seas who are equally entitled to etip@y same freedom, the issue of
jurisdiction cannot be completely ruled out in thigh seas. It should be emphasised that
the foundation of the maintenance of order on igk keas has rested upon the concept of
the nationality of the ship and the consequensgliction of the flag State over the ship. It
is, basically, the flag State that enforces thegand regulations both of its own municipal
law and that of international law on the high séascle 82 paragraph 2f the Convention
provides thatthese freedoms shall be exercised by all Statds avie regard for the
interests of other States in their exercise offttedom of the high seas, and also with due
regard for the rights under this Convention witlspect to activities in the Area.

4.7.1 Continental Shelf

The continental shelf can be defined as a geolbgiqaression referring to the ledges that
project from the continental landmass into seas &hath are covered with only a
relatively shallow layer of water (some 150- 200teng) and which eventually fall away
into the ocean depths some thousands of metergdelBhaw, 2004) p. 521. The ledges
or shelves take up some 7 to 8 percent of totad afeocean and their extent varies
considerably from place to place. The 1982 Conwentiescribes continental shelf as:

1. The continental shelf of a coastal State comprikes
seabed and subsoil of the submarine areas thatcexte
beyond its territorial sea throughout the natural
prolongation of its land territory to the outer edyf the
continental margin, or to a distance of 200 nautiaées
from the baselines from which the breadth of the
territorial sea is measured where the outer edgief
continental margin does not extend up to that desta

2. The continental shelf of a coastal State shallext¢nd
beyond the limits provided for in paragraphs 4 to 6

3. The continental margin comprises the submerged
prolongation of the land mass of the coastal State,
consists of the seabed and subsoil of the shelfslibpe
and the rise. It does not include the deep ocean With
its oceanic ridges or the subsoil thereof.



45

With regard to coastal state’s power, the couterated intheNorth SeaContinental Shelf
CaseFederal Republic of Germany v Denmark, Federal Répwf Germany v
Netherlandg1969) ICJ Reports, pp.3, 22; 41 ILR, pp.29,51:tha

The rights of the coastal State in respect of tea af
continental shelf that constitutes a natural prgédion

of its land territory into and under the sea exisio
facto andab initioby virtue of its sovereignty over the
land and as an extension of it in an exercise \#r&gn
rights for the purpose of exploring the seabed and
exploiting its natural resources. In short therease an
inherent right.

The United Nations Convention on the law of the,SE#82 grants the coastal State
sovereign rights over the continental shelf forpleposes of exploring and exploiting its
natural resources. Such rights are exclusive ih nlbaother State may undertake such
activities without prior and express authorizatioom the coastal State (UNCLOS, Art.

77).

4.7.2 Exclusive Economic Zone

Article 55 of the Conventiordefines Exclusive Economic Zoras ‘an area beyond and
adjacent to the territorial sea, subject to theifipdegal regime established in this Part,
under which the rights and jurisdiction of the daaState and the rights and freedoms of
other States are governed by the relevant prowssudrihis Convention’. This definition
reveals that in the Exclusive Economic Zone, theme shared rights and jurisdictions
between coastal States and their neighbouring sStagpecially the geographically
disadvantaged States. It follows that coastal Statelike what obtains in the territorial
seas, lack absolute sovereignty over their exatusmonomic zone. A coastal State can
only exercise jurisdiction with respect to explada of the natural resources within its
exclusive economic zone and as it regards othevitees such as marine research and
conservation of the living resources of the zonelike the case with territorial sea, other
States have freedom of navigation and over-fligihiw the exclusive economic zone.

4.7.3 The Seabed and Subsaoil

This zone is known as tHérea'. It is the deep seabed adjacent to the continehtdf s
which lies beneath the high sea. The seabed isWdayational jurisdiction and its resources
are declared the common heritage of mankind (A36, UNCLOS). The implication is
that no State or juridical person shall exercigesbivereignty or sovereign rights over any
part of the Area or its resources (Art. 137, UNCD)OBhe Area is therefore open to use
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exclusively for peaceful purposes by all Statesetivlr coastal or land-locked, without
discrimination and without prejudice to the reletvarovisions of the Convention under
the supervision and control of the International&= Authority (ISA) established under
section 4of this Convention.

4.8 Summary

From our discussion in this unit, we understand tharine space is divided into various
zones. In some of these zones, coastal Statexeasise full and exclusive sovereignty in
relation to others States rights. In other zonls, dovereign rights of these States are
limited in some ways whereas in yet other zone$ siscthe high seas and seabed, States
have no jurisdiction whatsoever save as it relaidbe ships that fly their flags and other
rights recognized under the Convention. In tmg,uwe have discussed: The juridical
nature of the various zones of the sea and stagggs and responsibilities in these sea
zones.
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4.10 Possible Answer to Self-Assessment Exercise

1. In the territorial sea coastal States possessdubireignty and exercises jurisdiction
which jurisdiction extends to the air space abdnesterritorial sea, its bed and subsoil. The
jurisdiction of coastal state in territorial segjuglified/limited only by the right of innocent
passage. However, in the contiguous zone coasted 8an only exercise control in order
to prevent infringement of its customs, fiscal, ilgration, or sanitary laws and regulations
within its territory or territorial sea which doast change the status of the zone as part of
the high sea with navigation freedom for other &tat
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2. Innocent passage is a concept within the lathetea which allows for a vessel to
pass through the territorial waters of anothereStatibject to certain restrictions. To be
innocent, the passage or transit must not be pogglido the good order or security of the
coastal State. This concept is capturedriicle 19of the UNCLOS.

3. The high sea is beyond the limit of nationalsdictions and therefore excluded
from States claims and sovereignty. However, fledeS must assert jurisdiction over the
ships that fly their flag. Therefore, it is thedl&tate that enforces the rules and regulations
both of its own municipal law and that of interoaal law on the high seas.
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MODULE 2: PRINCIPLES OF THE FREEDOM OF THE SEA

Introduction

In this module, we will concentrate on the doctriri¢he freedom of the high seas. In fact,
the sea is an international arena and just likeother space, it has been proclaimed to be
incapable of national appropriation. It is therefdreated as a common heritage of
mankind. This does not mean that States activinethe high sea are without any
regulations.

Unit 1: Jurisdiction over the Sea/Ocean

Contents

1.1 Introduction

1.2 Learning Outcomes

1.3 Limit of the High Sea

1.4  Jurisdiction over the High Sea

1.4.1 Jurisdiction over Vessels on High Sea

1.5 Jurisdiction over Acts Committed on Nationak¥%els
1.6 Summary

1.7 References/Further Readings/Web Resources
1.8 Possible Answers to Self-Assessment exercise

1.1 Introduction

The seas were at the earlier period of human oglstihought of subjugation to national
sovereignties; that was why some nations, the Boese in particular, during the
seventeenth century claimed huge tracts of the $egis as part of their territorial domain.
The proclamation of large portions of the high seabeing part of their national territory
by the Portuguese provoked a response by Grotiosatdiborated the doctrine of the open
seas, whereby, according to him, the ocearsasommunisvere to be open and accessible
to all nations but cannot be appropriated by amteStThe freedom of the seas became
widely accepted as a cardinal principle of inteioral law although not all the seas were
so characterized as it was permissible for a cb&séde to appropriate a maritime belt
around its coastline as territorial water and tssahe as an indivisible part of its territory.
Beyond the territorial sea, coastal States may mutide present legal regime of the sea
exercise certain jurisdictional functions in then@iguous zones, Continental Shelf and
even in the Exclusive Economic Zone as we have sed¢he preceding module. The
predominance of the concept of the freedom of ilga Beas has been modified by the
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realization of resources present in the seas aizbgdbeyond the territorial seas. Thus, the
concept and limit of the high seas has been sdyisaduced under the United Nations
Convention on the Law of the Sea, 1982 unlike vafained the Geneva Conventions on
the Law of the Sea, 1958.

1.2 Learning Outcomes
At the completion of this unit it is expected tlgau will be able to:

I Explain the limit of the high sea
. Appreciate the juridical nature of the high sea

1.3 Limit of the High Sea

The high seas are the large body of waters whielbayond national jurisdiction. This is
usually referred to as international waters. Timasstates can appropriate or proclaim any
portions of the high seas as part of their tenatadomain. This is what the principle of
freedom of the sea contemplates. The high seabeyrend States’ jurisdiction, known
under the doctrine oMare liberum: Every State therefore has the right to fishing,
navigation, overflight, laying submarine cables amgklines, as well as scientific research
in the high seas. The waters outside the natiomaldiction are referred to as the high seas
which inLatin are callednare liberum(meaning free sea).

High Seas under the law of the sea consist of all parthefmass of saltwater surrounding
the globe that are not part of the territorial seanternal waters of a state. For several
centuries beginning in the European Middle Agesumber of coastal states have sought
to exercise jurisdiction s over large portionsta# high seas. This led to the promulgation
by Grotius on the doctrine of the freedom of thghhseas. Freedom of the seas was
ideologically connected with other 19th-centuryefilems, particularly laissez-faire
economic theory, and was vigorously pressed bygteat maritime and commercial
powers, especially Great Britain. Freedom of thghlgeas is now recognized to include
freedom of navigation, fishing, the laying of sulsima cables and pipelines, and overflight
of aircraft.

The high sea is massive occupying almost 50 pdraféhe earth surface and one third of
the entire sea surface. Under the 1958 Conventoribe Law of the Sea particularly the
Convention on the High Seas off"28pril, 1958, the high seas began immediately from
where territorial sea ends (Art. 1 UNCLOS 1). ThstfUnited Nations Conference on the
Law of the Sea, convened at Geneva in 1958, sdagiudify the law of the high seas but
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was unable to resolve some important issues, notablmaximum permissible breadth of
the territorial sea subject to national sovereigHiiywever, the increased demands by some
coastal states for increased security on wateesadj to their territorial sea, for exclusive
offshore-fishing rights, for conservation of marn#é resources, and for exploitation of
resources, especially oil, found in continentall\&® necessitated other conventions to
consider the limit of the high seas. But unfort@haa second conference (Geneva, 1960)
also did not resolve the issue hence the UnitetbN&tConvention on the Law of the Sea,
1982 effective from 1994. Under this Conventiomaapt of the high seas is a more limited
one in that it applies only beyond the limit of tegclusive economic zone (Art. 86
UNCLOS Il):

The provisions of this Part apply to all parts loé sea that are not
included in the exclusive economic zone, in thetteral sea or in
the internal waters of a State, or in the archgelavaters of an
archipelagic State. This article does not entayl abridgement of
the freedoms enjoyed by all States in the exclusseomic zone
in accordance with article 58.

Self-Assessment Exercise

1. Briefly narrate the limit of the high seas
2. Who has jurisdiction over vessels on the high sea?

3. Discuss briefly the three forms of jurisdiction yknow

1.4 Jurisdiction on the High Seas

The principle of the freedom of the high seasveNy captured undehrticle 87Paragraph
1 (a) — (f) of the United Nations Convention on taav of the Sea when it provides thus:

The high seas are open to all States, whetheratl@adand-locked. Freedom
of the high seas is exercised under the conditiam down by this
Convention and by other rules of international ldcomprises, inter alia,
both for coastal and land-locked States:

(a) freedom of navigation;

(b) freedom of overflight;

(c) freedom to lay submarine cables and pipeliseisject to Part VI;
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(d) freedom to construct artificial islands and estinstallations permitted
under international law, subject to Part VI;

(e) freedom of fishing, subject to the conditioasl ldown in the section ;

(f) freedom of scientific research, subject to Paftand XiIlI.

Since the high seas are declared to be beyondajirrisdiction and free for use by all
States, the important question then is, how isgliction exercised on the high sea, who
may exercise jurisdiction and upon whom? The tigthhat in the use or exercise of
freedom to use the high seas States must striajlydpe regard to the rights of other users
of the seas who are equally entitled to enjoy tmaesfreedom. As a result, the issue of
jurisdiction cannot be completely ruled out in thgh seas. In the main, the foundation of
the maintenance of peace and order on the highlissasquarely upon the concept of the
nationality of the ship and the consequent jurisoircof the flag State over the ship. It is,
fundamentally, the flag State that enforces thesudnd regulations both of its own
municipal law and that of international law. Themef, a ship without a flag will be
deprived of many of the benefits and rights avédaimder the legal regime of the high
seas (M. N Shaw, 2004)rticle 87 (2)of the Convention stipulates to this effect thiagSe
freedoms shall be exercised by all States withrdgard for the interests of other States in
their exercise of the freedom of the high seas,asa with due regard for the rights under
this Convention with respect to activities in thee&.

1.4.1 Jurisdiction over Vessels on the High Seas

Under international law, the general propositiothit the right to requisition ships (that
is the right to make an official order or requegtabState demanding for surrender, and
assuming control of a ship in the sea, usually wimembers on board are suspected to
have committed a crime) rests with the State ofsteg Requisition is usually done with
the aim of checking criminal activities in the skathe high seas, vessels are generally
subject to the exclusive jurisdiction and contrbthe State whose flag they fly. This rule
of customary international law is codified in Atec92(1) United Nations Convention on
the Law of the Sea. The article state that Shipdl shil under the flag of one State only
and, save in exceptional cases expressly providedhfinternational treaties or in this
Convention, shall be subject to its exclusive giggon on the high seas.

This proposition was a formulation following theitgsh-Dutch exchange on whose right
it was to requisition a vessel owned by Dutch compon. In 1917, the British Government
informed the Netherland that it intended to reduisia number of vessels which, although
owned by Dutch corporation and registered in théhdldands, were ‘in reality British’

because of the fact that British nationals ownedsthares of the controlling corporations.
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The Netherland Government vehemently opposed theenasserting that it alone had the
right to requisition vessels flying the Dutch flag.reply, the British Government changed
its position, noting that it did not seek to rejyom the fact of British ownership or control
but upon the recognized right of a belligerentéquisition neutral ships present in its
territory. It was admitted that a State of ‘ultimabdwnership’ is entitled to requisition
foreign-flag vessels with the consent or acquiese@f the country of registry (L. Henkin).

If the State of registry should resist the transfats vessels to the control of another State,
the latter could still requisition these or othessels, whether or not owned by its nationals,
which it finds within its territory. A suggestiorab also been made that requisition by a
State of national-owned vessels found on the hegls sr in foreign ports might be justified,
even without the consent of the flag State, ongtieaind that the latter is unable to afford
the vessels adequate protection against the daofjbostilities.

In customary international law, a State must haedegal capacity to act, and a legitimate
interest in exercising jurisdiction. They are thobstinct bundles of rights that compose
the concept of state jurisdiction according to Araerican Law InstituteRestatement

(Third) Foreign Relations Law of the United Staf&987) at § 401(a) — (c). These include:

I Prescriptive jurisdiction

Meaning to prescribehat is capacity of a State make its law applicable to the activities,
relations, or status of persons, or the intereflSpesons in things, whether by legislation,
by executive act, or order, by administrative ralgecognition, or by determination by a
court.

. Adjudicative jurisdiction

Meaning to adjudicatdhat is the capacity of a State subject persons or things to the
process of its courts or administrative tribunedsether in civil or in criminal proceedings,
whether or not the state is a party to the procegsdi

iii. Enforcement jurisdiction

This means the capacity of a State to enforce oipeb compliance or to punish non-
compliance with its laws or regulations, whetheotlgh the courts or by use of executive,
administrative, police, or other non-judicial actio

Each of state jurisdictions is distinct; they diffie scope and are subject to different tests,
through different internationally accepted basis dstablishing ‘sufficient connections’
(Honniball, 2016). Legitimate prescriptive juristio may exist for a state with regard to
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a particular form of conduct, but not for concutraedjudicative (C Ryngaert, 2015) or
enforcement jurisdiction. The valid basis for owent of jurisdiction cannot, in and of
itself, justify the existence of another form. Thmeplication is that each doctrine is
completely independent, but the issue is that dach must be established by its own
international legal criteria. For example, a pddtess enforcement jurisdiction for a
particular law would alsdependon its jurisdictional right to first prescribe tlsaid law.
Thus in practice, any limitations on prescriptioitl @lso operate to limit enforcement. See
generally (Honniball, 2016).

Furthermore, States can allow other States to gsioprd, search or arrest its vessels
through international agreements or oradrhocbasis. States have, for example, entered
into international treaty arrangements to fac#tahe interception of drug trafficking,
terrorism, illegal fishing and other unlawful acis the high seas. In addition, measures
against foreign ships on the high seas have also hestified on the grounds of self-
defence or necessity.

It is the requirement of the law that ships shaadd under the flags of one State only and
are subject to its exclusive jurisdiction, saveekteptional circumstanceM (N Shaw,
2004). Where a ship sails under the flags of more tranState, it may be treated as a ship
without nationality and will not be able to claimyaof the nationalities concernedhe
Geneva Convention, Art.6 and UNCLOS, Art.92. Where a ship sailing the high seas is
stateless, and does not fly a flag, it may be bexhiahd seized. This was the decision of
the Privy Council in the case dfaim Molvan v Attorney- General for Palesti({¢€948)
AC 351, 13AD 51US v Monroy(1980) 614 F.2d 61.). This basic doctrine of constoy
international law that ‘vessels on the high seassabject to no authority except that of the
State whose flag they fly’ is enunciated and elateat in theLotus Casg(1927) PCIJ,
Series A, NO.10 25Sellers v Maritime Safety Inspec{d@999) 2NZLR 44, 46- 48.) by the
Permanent Court of International Justice (PClJ)emwh explained questions relating to
jurisdiction on the high seas. The exclusivity bé tflag State jurisdiction is without
exception regarding warships and ships owned oratge by a State where they are used
solely on governmental non-commercial service. mcW case such ships, according to
Articles 95and96 of the 1982 Convention, have, ‘complete immunigni the jurisdiction

of any State other than the flag State’.

1.5 Jurisdiction over Acts Committed on National Vasels

Rights and duties are those of the flag State éoogse jurisdiction over acts committed on
vessels which fly its flag. In thRights and Duties of the Flag State Restatememig&d).
502:
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1. The flag State is obliged

a. to exercise effective authority and control oves 8hip in administrative,
technical and labour matters; and

b. i. to take such measures as are necessary to esedfiety at sea, prevent
collisions, and prevent, reduce and control palhgi of the marine
environment, and
ii. to adopt laws and regulations and take suckroskeps as are required to
achieve the conformity of these measures with g@dlyeraccepted
international standards, regulations, procedurespaactices, and to secure
their implementation and observance

2. The flag State may exercise jurisdiction tospride, to adjudicate, and to
enforce by non-judicial means with respect to thip ®r any conduct that
takes place on the ship.

Article 97 of the Convention provides as follow on this issue

In the event of a collision or any other incideft navigation
concerning a ship on the high seas, involving trenap or
disciplinary responsibility of the master or of asther person in the
service of the ship, no penal or disciplinary pextags may be
initiated against such person except before thecipld or
administrative authorities either of the flag Stateof the State of
which such person is a national

Seeinter alia theLotus CasédFrance v. Turkey1926-7) PCIJ Series A NO. 10

In conclusionthe high seas are a purely free zone so that &atg whether coastal or
land-locked has unfettered access to the high/Addaugh the high sea is free for use by
all States, the Convention still provides that stghts of usage must be exercise with due
respect of other States’ rights to use the highas¢sa Jurisdiction on the high sea mainly
relate to that which the States exercise on thselesvhich fly their flags on the high sea
and those exercised as exception to the genemlofuthe freedom of the high sea as
discussed under this unit.

1.6 Summary

In this unit we discussed the concepfToe High Seasvherein we observe that the high
sea is the body of waters which is beyond natipnadiction. The high seas also referred
to as international waters constitute a global comrand no portions thereof can be
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appropriated by any States. The flag-state hasusixel jurisdiction over its vessels
operating on the High Seas except in certain cistantes as where other States can assert
jurisdiction in accordance with the rules of intional law.

1.7 References/Further Readings/Web Resources

1 Arron N. Honniball, The Exclusive Jurisdiction ofl§ States: A Limitation on
Pro-active Port States? (20IH)e International Journal of Marine and Coastal Law
Vol. 31

2.  C RyngaertJurisdiction in International Law(2nd ed., Oxford University Press,
Oxford, 2015) at p. 10

3. K Hixson, ‘Extraterritorial Jurisdiction Undehd Third Restatement of Foreign
Relations Law of the United States’ (1988)A&dham International Law Journal
127-152, at p. 130, referring to the ‘Second Restant, § 7

4. D Konig, ‘Flag of Ships’, (2009y1ax Planck Encyclopaedia of Public
International Law at para. 25.

1.8 Possible Answer to Self-Assessment Exercise

1. High Seas under the law of the sea consist of all partshef mass of saltwater
surrounding the globe that are not part of thatteral sea or internal waters of a
state. This is more akin to the 1958 ConventiorthenHigh Seas under which the
high sea begins immediately where the territored ends. Searticle 1 of the
Convention. However, under this UNCLOS IlI, the cept of the high seas is a
more limited one in that it applies only beyond linat of the exclusive economic
zone. See article 86 of the UNCLOS IlI.

2. Under the rule of customary international law, eés# the high sea are generally
subject to the exclusive jurisdiction and contrbtie State whose flag they fly.
This customary international law rule is codifiedArticle 92(1) UNCLOS
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3. Three forms of Jurisdiction include:

Prescriptive Jurisdiction: This refers to tbapacity of a Statéo prescribe or
make its law applicable to the activities, relaspor status of persons, or the
interests of persons in things, whether by legmtatby executive act, or order,
by administrative rule or recognition, or by deteration by a court.
Adjudicative Jurisdiction: This refers tloe capacity or right of a State subject
persons or things to the process of its courtslon@istrative tribunals, whether
in civil or in criminal proceedings, whether or nbe State is a party to the
proceedings.

Enforcement Jurisdiction: This is the right or caipaof a State to enforce or
compel compliance or to punish non-compliance wghaws or regulations,
whether through the courts or by use of executministrative, police, or
other non-judicial action.
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Unit 2: Traditional Freedoms of Access to the Sea by all &e

Contents

2.1 Introduction

2.2 Learning Outcomes

2.3  Freedom of Accede the Sea by all States

2.4  Ordinary Rights of jurisdiction in time of Peac

2.5 Extraordinary rights of jurisdiction in time of psa
2.6 Summary

2.7 References/Further Readings/Web Resources

2.8 Possible Answers to Self-Assessment exercise

2.1 Introduction

Freedom of the seas (Latimare liberum meaning (free sea) as we have already known
here is a principle in the international law and sdiich stresses freedom of the States to
navigate the Seas. The principle also disapprovespfought in waters. The freedom is
to be breached only in a necessary internationedesgent. The former President of
America Thomas Woodrow Wilson had this principle as of his Fourteen Points
proposed during the First World War. In his spe&zhthe Congress, he stated in the
following terms:

Absolute freedom of navigation upon the seas, detsi
territorial waters, alike in peace and in war, @tcas the seas
may be closed in whole or in part by internaticenction for the
enforcement of international covenants.

Today, the concept of freedom of the seas is aoathin theUnited Nations Convention
on the Law of the SqaarticularlyArticle 87(1)which provides that ‘the high seas are open
to all states, whether coastal or land-lockédgiicle 87(1) (a) to (fenumerate the freedoms
to include navigation, overflight, the laying oftsnarine cables, building artificial islands,
fishing and scientific research.

2.2 Learning Outcomes

At the end of this unit, you are expected to be &abi
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I Give an overview of the principle of the freedontlod seas
. Explain what is the rights of jurisdiction in tinoé peace, and

ii.  Theextraordinary rights of jurisdiction in time of p==a

2.3 Freedoms of Access to the Sea by all States

This is a doctrine which stipulates that the highssin time of peace are open to all nations
and cannot be subjected to national sovereigntis dbctrine essentially limits national
rights and jurisdiction over the Seas to a narr@l bf sea surrounding its coastline.
Freedom of the Seas in time of peace has gaineergeand wide acceptance that we
hardly recall that it was not so in the beginniltgvas once asserted that the ships of one
nation might lawfully search the vessels of anothation even in time of peace. For
instance, Algeria, Tripoli, Tunis, and Morocco orsgported themselves by the ‘tribute
levied on commerce as an alternative to piratiogpredations’ (A G Hays, 1918).
However, the America’s first military excursionEoirope put an end to this practice which
was inimical to the notion of the freedom of theghliseas. However, the fact that the
freedom of the sea is no longer questioned by date Soday does not mean that the
doctrine is not without some qualification.

Self-Assessment Exercise

1. Differentiate between ordinary and extraordinargsgiction in time of
peace in relation to the use of high seas.

2. What does the doctrine of freedom of access state?

2.4 Ordinary Rights of jurisdiction in time of Peace

The high seas are not subject to any State's jctied under the doctrine dMare

liberum' All States therefore have the right to sail tlghlseas as well as many other rights
including fishing, navigation, overflight, layingulsmarine cables and pipelines, and
scientific research (UNCLOS, Art. 90). Ordinarily peaceful atmosphere, ships sailing
the high seas are generally under the jurisdiatibthe flag State where there is one in
accordance wittArticle 92 (1)of the Convention. However, when a ship is invdlwe

certain criminal acts, such as piracy any Stateesancise jurisdiction under the doctrine
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of universal jurisdiction (UNCLOS Art. 105Universal jurisdictionallows states or
international organizations to claim criminal julistion over an accused person regardless
of where the alleged crime occurred based on themdhat such crimes harm the
international community and disturbs internatiomatler itself. The United Nations
Convention on the Law of the Sea equally containsler part XIl, special provisions for
the protection of the marine environment, whichgcantain cases, grants port States the
rights to exercise extraterritorial jurisdictionewvforeign ships on the high seas. Such
rights of extraordinary jurisdiction can only beeexised where and when foreign ships
have violated international environmental ruleso(@dd by the International Maritime
Organisation), such as the MARPOL Convention (adF2019).

2.5 Extraordinary Rights of jurisdiction in time of Peace

This is a situation whereby a State assumes jatisdi on the ground of the fact that the
act or behavior of another State is producing éffathin its territory (D J Harris, 2004)
p. 612. In this case, some States have soughpty dpeir law outside their territory (A V
Lowe, 1983). In certain circumstances, a State @anait for arrival of a perceived danger
to its security within its territorial jurisdictiobefore it acts. In such circumstance, it must
take preventive measure to forestall the dangen fneaterializing while still outside its
territorial jurisdiction. Under this circumstance, state may claim a measure of
extraordinary protective jurisdiction beyond thmitiof its territory. Thus, a country whose
peace is threatened by persons on board vessilg saider the flag of another State may
in an emergence, exercise extraordinary jurisdichy way of search and capture such
vessels and arrest the persons on board, despitgetteral rule that there is no right of
visiting and seizing vessels of a friendly powetimne of peace on the High Seas. Whether
the danger was sufficient to justify the seizuréhaf vessel at the moment it was effected
may be a different question altogether.

2.6 Summary

The concept of the freedom of the Seas is one s important principles of the law of
the sea. This is because it grants all Statesdmuthose that are land-locked the free
access to the high seas. This freedom is howe\atifigd by the relevant provisions of the
Convention in that it must be exercised with gregard to other States’ rights and freedom
as stipulated under Article 87 (2) of the Convemtim this unit we discussed: Freedom of
the sea, Ordinary rights of jurisdiction in time péace and Extraordinary rights of
jurisdiction in time of peace



60

2.7 References/Further Readings/Web Resources

1.

Knock, Thomas.) To End All Wars. Woodrow Wilson and the Quasa fdew World
Order, (Princeton: 1992)pp. 34-36, 113-115

AV Lowe (ed)Extraordinary JurisdictionLondon: 1983).

Jesper Jarl Fang (201%nforcing International Maritime Legislation on rAi
Pollution through UNCLOS. Hart Publishing.

Arthur Garfield Hays'What is meant by the freedom of the Sea, (19h8)American
Journey of International Law, Vol. NO.12. pp. 2882

2.8 Possible Answer to Self-Assessment Exercise

A)

B)

Ordinarily in peaceful atmosphere, ships sailing thigh seas are
generally under the jurisdiction of the flag Steteere there is one in
accordance witlArticle 92 (1) of the UNCLOS. However, when a
ship is involved in certain criminal acts, suclpasacy or slave trade,
any State can exercise jurisdiction under the duoetof universal
jurisdiction in line witharticle 1050f the UNCLOS.

Extraordinary right of jurisdiction in peaceful #ntlepicts a situation
whereby a State assumes jurisdiction on the grofitite fact that the
act or behavior of another State is producing effethin its territory.
it can apply its law outside its territorial zoreavert any perceived
threat to its security.

Thedoctrine of freedom of access to the sea stipulhtEsthe high seas in time of
peace are open to all nations and incapable obappation by any nation.
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Unit 3: The Need for or Importance of the Freedom bthe Sea

Contents

3.1 Introduction

3.2 Learning Outcomes

3.3 Importance of the freedom of the sea

3.4 Freedom of the High Seas and Conservation of LiRegources of the Sea
3.5 Summary

3.6 References/Further Readings/Web Resources

3.7 Possible Answer to Self-Assessment Exercise

3.1 Introduction

Freedom of the seas was the earl¥ 20ntury concept which projects that the worldssse

serve as a global common for the purpose of carrgargo and facilitating commerce. As
both a communal property and throughway, the daas ¢ould not be controlled by any
sovereign State outside of territorial waters, agicg to freedom of the seas (J L Young,
2014).

3.2 Learning Outcomes
At the completion of this unit you are expectedbéoable to:

I Appreciate the general need for freedom of the seas
. Understand the relation between freedom of theasdaconservation of living
resources

Self-Assessment Exercise

1. In what ways is the doctrine of the freedom of #ea important td
mankind?

2. How does the doctrine of the freedom of the selaserevith the concept
of conservation of sea resources?

3.3 Importance of the freedom of the sea

The history of the law of the sea has been domihlayeone relevant and persistent theme
involving the competition between the exerciseatfonal jurisdiction over portions of the
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sea and the idea of the freedom of the seas. Suelgdnt and conflicting claims waxed
and waned through the centuries especially with dteation of the United Nations
Convention on the Law of the sea, 1982. All thesky oceflect the political, strategic, and
economic importance of this concept of the freeadrtine seas (D.P. O'Connell and I.A.
Shearer, 1985).

I Economic Importance

The doctrine of the freedom of the high seas hasirpose and this purpose actually
underpins its essence and importance. It shoutditezated that while this principle grants
all States free and unhindered access to the legh, shere are rules and regulations to
guide the activities of States in this zone for mmaMm cooperation and productivity. The
principle of the high seas which makes this areandpr use to all States, with every State
including those that are land-locked possessindréesloms of navigation and overflight
and the freedom to lay submarine cables and piglito conduct scientific research, and
to fish has enormous economic and political forttorethe entire world. Even the land-
locked States which naturally are without coastine granted free access to the high seas
by reason of this principle (UNCLOS Art 87). Theoaomic implication of this freedom

Is that greater number of States will partake mdRploration of the sea and exploitation
of the sea resources within this zone. This, in tuill add to the economic growth of the
individual nations and by implication the intermaial economy.

. Political Importance

Politically, the principle of the freedom of theaseforbids any nation from the claim of
any portions of the high seas. No nations shalt@se jurisdiction on other users of the
seas except as allowed by the law. This is theslbascooperation among sovereign States
on the high seas ensuring the peaceful uses digheseas as contemplated by the Charter
of the United Nations. Which principle, the Unitddtions Convention on the Law of the
Sea builds upon when it provides that, ‘No Statg maidly purport to subject any part of
the high seas to its sovereignty’ (UNCLOS Art. 8Bhe principle of the freedom of the
high seas is therefore crucial for peaceful uséiseohigh seas and for prosperous economic
activities in this international zone.

3.4 Freedom of the High Seas and Conservation of\ding Resources of the Sea

The Convention has provided to the effect thatfteedoms to use the high seas ‘shall be
exercised by all States with due regard for theragts of other States in their exercise of
the freedom of the high seas, and also with duardefgr the rights under this Convention
with respect to activities in the Area’ (UNCLOS A87). The rights to freely use the high
seas by all States are qualified by the need fmerdshe equal rights and freedoms of other
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states on the high seas. Apart from this the quesif how the freedom to use the seas
might impact the living resources of the seas negjgtif not appropriately regulated need
to be given attention. The Convention also envidatfpe possibility of such unfettered
freedom endangering the continued existence of smaene resources when it made
provisions to that end.

Generally Articles 116to 120 of UNCLOS provide for the conservation amshagement

of the living resources of the high seas. The Cotiga provides to the effect that all States
have the right to engage in fishing on the highssaabject to their treaty obligations
(Article 116).Article 1170f the Convention particularly requires Statesdo@ measures
for the conservation of the living resources of ligh seas whilérticle 118gives them
the obligation to cooperate with other States inseovation and management of living
resources in the areas of the high seas. In akthases it is generally the responsibility of
States whose nationals are engaged in fishingehigh seas to negotiate with other States
fishing in the same area or fishing the same stoxkster into negotiations with a view to
taking the necessary measures for the conservatite living resources concerned.

ConcerningStraddling StockandHighly Migratory Specieshe Convention states that ‘it
Is the responsibility of States whose nationalseaigeaged in the fishing of these resources
in the high seas and the coastal States involvaddotiate directly or through sub-regional
or regional fisheries organizations to agree upbae measures necessary for the
conservation of these resources’ (UNCLOS Art. 68 &) respectively. The basic issue
that must be tackled if expectations and needsignréspect are to be will realised is that
of controlling open access to fisheries. The extenef national jurisdiction was a good
but insufficient step towards this aim, and opeteas continues to exist within exclusive
zones of most coastal States as well as on thedaigh. The results of continued open
access are seriously damaging. These can leadthefudepletion of marine stocks, the
dissipation of economic rents and increased cdsfimong States. With no price or value
placed on the resource, capital and labour willtioole to enter the fishery as long as
revenues exceed costs, leading to wasteful misditots of inputs. There is therefore an
urgent need to address the problems related toaindeopen access and to review and
establish alternative management concepts and misohs, especially property allocation
systems including exclusive use rights. Withoutiar efforts to control the concept of
open access, the survival of the living resourddbensea is in danger.
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3.5 Summary

From the discussion in this unit, it has been distadxd that the freedom of the seas is one
the fundamental principles of the seas. It is sgiat and central in the economic and
political activities of States in the highs. It amgoother things ensures cooperation among
the users of the sea and allows for wider partimpaof states in the economic and
scientific activities of the seas. In this unit, ¥iscussed the various ways in which the
doctrine of the freedom of the high seas is impdrtaankind. The doctrine is important
especially in economic and political activitiesSihtes. The doctrine has close correlation
with the issue of the conservation of the livingaerces of the sea.

3.6 References/Further Readings/Web Resources

1. James Leroy Youndrreedom of the Seas (20lehcyclopedia.1914-1918-online.net
> article » freedom.

2. D.P. O'Connell and I.A. Sheardrhe International Law of the Sg@xford: OUP,
1985.

3.7 Possible Answer to Self-Assessment Exercise

A) The doctrine of the freedom of the sea is importamhan in two major aspects:

I Economically: The economic implication and impodarof the freedom of the
sea is that greater number of States includingethibat are land-locked can
partake in the exploration and us of the high sewakin the exploitation of its
resources. This invariably will add to the economrowth of the individual
nations and by implication the international ecogom

. Politically: This doctrine of the freedom of theghisea forbids any nations from
asserting jurisdiction on other users of the seaem as allowed by the law.
Also, no State can validly lay claim to any porgsoaf the high sea to the
exclusion of others. This indeed is the basis fwyperation among sovereign
States on the high seas ensuring the peaceful oisébe high seas as
contemplated by the Charter of the United Natiohsctvthe UNCLOS builds
upon.

B) The freedom of the high seas includes the righStaftes to engage in fishing,
navigations and other lawful activities. This mbst done with due respect and
regard to the need for the conservation and manageai the living resources of
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the high seas in line witarticles116to 120 of UNCLOS concerning the measures
for the conservation of the living resources of lingh seas

Unit 4: Limitations and Exemptions to the Freedom éthe Sea

4.1 Introduction

The basic concept of the freedom of the high seasiited by the operation of a series of
exceptions, likewise the principle of the exclusiwf the flag-state jurisdiction under the
international law of the sea. The United Nations¢&mtion on the Law of the Sea under
its Article 92 (1)stipulates that ‘ships shall sail under the flagme state only and, save
in exceptional cases expressly provided for inrmd8onal treaties or in this Convention,
shall be subject to its exclusive jurisdiction ¢ thigh seas’. Thus this basic doctrine
relating to jurisdiction on the high seas whicliestghat vessels on the high seas are subject
only to the authority of the flag State is not weith some exceptions, except in the case of
warships which are not used for merchant purpogen Ehe wider concept of the freedom
of the high seas is also limited by exercise oérges of exceptions (M N Shaw, 2004) P.
549. When a ship is involved in certain criminatisdeading to the existence of any of the
under-listed exceptions, the above basic concefteofreedom of the sea and exclusivity
of the flag-state jurisdiction can no longer holehyg.

4.2 Learning Outcomes
At the completion of this unit, you are expectedbéoable to:

i Enumerate, and
. Explain each of the various circumstances that doaohstitute limitation to the
principle of the freedom of the sea and exclusigitylag-state jurisdiction.

4.3 Limitations to the Freedom of the Sea

The general doctrine of the freedom of the se&®vweever, subject to certain limitations
and exceptions as highlighted below:

Self-Assessment Exercise

1. How does piracy relate to the jurisdictional freedof the high sea?

2. Who has the right to seize a pirate vessel?

3. Based on the rule of right of visit, mention thecamstances that would
justify a warship boarding a foreign ship on thghhsea.
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4.3.1 Right of visit

This is the right granted to warships under custgnmraternational law to approach and
ascertain the nationality of ships in the high sé#swever, the right of approach, to
identify vessels, does not automatically incorpathie right to board or visit ships. Such
visit may be undertaken under certain circumstascel as: in the absence of hostilities
between the flag States of the warship and a metelessel and in the absence of special
treaty providing to the contrary, where the shipngaged in piracy or the slave trade, or,
though flying a foreign flag or no flag at all,ileed of the same nationality as the warship
or of no nationality. However, the warship shouldays exercise some caution in such
circumstances, since it may be liable to pay corsaion for any loss or damage sustained
if its suspicions are unfounded and the ship bahtdes not committed any act justifying
such suspicion®rticle 1100f the Convention provides to this effect that:

1. Except where acts of interference derive fpmwers conferred by
treaty, a warship which encounters on the high adaseign ship, other
than a ship entitled to complete immunity in acemcke with articles

95 and 96, is not justified in boarding it unlekgre is reasonable
ground for suspecting that:

(a) the ship is engaged in piracy;
(b) the ship is engaged in the slave trade;
(c) the ship is engaged in unauthorized broadagsiimd the flag State
of the warship has jurisdiction under article 109;
(d) the ship is without nationality; or
(e) though flying a foreign flag or refusing to shds flag, the ship is,
in reality, of the same nationality as the warship.

2. In the cases provided for in paragraph 1wheship may proceed
to verify the ship's right to fly its flag. To thend, it may send a boat
under the command of an officer to the suspectga $hsuspicion
remains after the documents have been checkedyitproceed to a
further examination onboard the ship, which mustéeied out with
all possible consideration.

3. If the suspicions prove to be unfounded, andigea that the ship
boarded has not committed any act justifying themshall be
compensated for any loss or damage that may haredestained.

4. These provisions apply mutatis mutandis to anitaircratft.
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5. These provisions also apply to any other dulh@ized ships or
aircraft clearly marked and identifiable as beinggovernment service.

4.3.2 Piracy

Piracy in its original and strict meaning is evenauthorized act of violence committed
by a private vessel on the high seas against anotbssel with intent to plunder
animofurandi(D J Harris, 2004)According toArticle 101 of the 1982 United Nations
Convention on the Law of the S€aacy consists of any of the following acts:

(@) any illegal acts of violence or detentionaay act of depredation,
committed for private ends by the crew or the pagses of a
private ship or a private aircraft, and directed:

(i) on the high seas, against another ship orafiror against persons
or property on board such ship or aircratft;

(i) against a ship, aircraft, persons or propanta place outside the
jurisdiction of any State;

(b) any act of voluntary participation in the ogtgn of a ship or of
an aircraft with knowledge of facts making it agb@ ship or
aircraft;

(c) any act of inciting or of intentionally fad#éiting an act described
in subparagraph (a) or (b).

4.3.3 Pirate Vessel

A vessel whether ship or aircraft is treated asatgvessel if it is intended by the persons
in dominant control to be used for the purposeanhimitting one of the acts referred to in

Article 10Jof the UNCLOS. The same applies if the ship orraitchas been used to

commit any such act, so long as it remains undecctdntrol of the persons guilty of that

act (Article 103).

Piracyconstitutes a very formidable exception to the sk jurisdiction of the flag State
and the principle of the freedom of the high sda®N(Shaw, 2004) p. 549. The essence of
or what amounts to piracy under international lawhiat it must be committed for private
ends, that is to say, it is not committed to séineepolitical purpose of other States. Where
therefore a vessel involves in piracy, any andye®&ate may seize such private ship or
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aircraft whether on the high seas orterra nullius and arrest the persons and seize the
property on board.

I Seizure of a Pirate Vessel

Whether on the high seas or in any other placermytoe jurisdiction of any State, every
State may seize a pirate vessel, (a ship or ay¢edkien by piracy and under the control of
pirates, and arrest the persons and seize therpr@peboard. The courts of the State which
carried out the seizure may decide what penalidsgetimposed, and may also determine
the action to be taken in relation to the shipssraft or property, subject to the rights of
third parties acting in good faith. Seeticle 105 of the Convention. However, only
warships or military aircraft, or other ships orcaaft clearly marked and identifiable as
being on government service and authorized toatfatt have the right to seize on account
of piracy.

. Liability for wrongful seizure

Article 106 of the Convention provides that where the seiafra ship or aircraft on
suspicion of piracy has been effected without adegjgrounds, the State making the
seizure shall be liable to the State the nationalit which is possessed by the ship or
aircraft for any loss or damage caused by the seizu

4.3.4 Hot Pursuit

The right of hot pursuit of a foreign ship is an@iple in international law designed to
ensure that a vessel which has infringed the lafva coastal State does not evade
punishment by fleeing to the high seas. In thiswmistance, a coastal State’s jurisdiction
Is extended onto the high seas to enable it puasdeseize a ship which is reasonably
suspected of infringing its laws. The right of pairsuit is covered brticle 111 of the
1982 Convention built upoArticle 23 of the High Seas Convention, 1958. Hot pursuit
may only begin when the pursuing ship has satigtesdf that the ship being pursued or
one of its boats is within the limits of internahters, territorial sea, contiguous zone or
economic zone or on the continental shelf of thestal State, and may only continue in
that pursuit outside the territorial sea or sudteoizones if it is uninterrupted. Where the
pursuit commences while the foreign ship is in demtinuous zone, it may only be
undertaken or justified if there has been any fofwiolation of the rights for the protection
of which the zone was established. The right mayrmence in a similar way from the
archipelagic waters. It is however, essential grair to that chase, a visual or auditory
signal to ship has been given at a distance erpltlio be seen or heard by the foreign
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ship and pursuit may be undertaken by warships iitang aircrafts or by specially
authorized government ships or planes. The rigttobfpursuit terminates as soon as the
ship pursued has entered the territorial watersafwn or that of a Third State.

It should be reiterated here that,

a. the hot pursuit of a foreign ship may only be utaleen when the competent
authorities of the coastal State have reasonablengs to believe that the ship has
violated the laws and regulations of that State.

b. Such pursuit must be commenced when the foreign@tone of its boats is within
the internal waters, the archipelagic waters, éngtorial sea or the contiguous zone
of the pursuing State, and

c. may only be continued outside the territorial sethe contiguous zone if the pursuit
has not been interrupted.

It is not necessary that, at the time when theidarehip within the territorial sea or the
contiguous zone receives the order to stop, the giing the order should likewise be
within the territorial sea or the contiguous zolig¢he foreign ship is within a contiguous
zone, as defined iarticle 33o0f UNCLOS, the pursuit may only be undertakemdre has
been a violation of the rights for the protectiohvehich the zone was established
(paragrapt, Article 111).

4.3.5 Unauthorised Broadcasting

It is the position of the law that all States ace db-operate in the suppression of
unauthorized broadcasting from the high seas. ihéithorized broadcasting is defined
as transmission of sound radio or television froshg or installation on the high seas
intended for reception by the general public, camtrto international regulations, but
excluding the transmission of distress calls. Pagay2 ofArticle 109 of the Convention
definedunauthorized broadcastingsthe transmission of sound radio or television
broadcasts from a ship or installation on the hggas intended for reception by the
general public contrary to international regulati®nbut excluding the transmission
of distress calldn accordance with paragrapha8y person engaged in unauthorised
broadcasting may be prosecuted before the court of:

the flag State of the ship,

the State of registry of the installation,

the State of which the person is a national,

any State where the transmission can reach/bevester

aoop
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e. any State where authorized radio communicationfiesng interference.

Any of the above States having jurisdiction mayesirany person or ship engaging in
unauthorized broadcasting on the high seas ané $eg&zbroadcasting apparatus. States
may enter treaty allowing each other’s warshipgtercise certain powers of visit and
search any vessels flying the flags of the sigmegdo the treaty (M N Shaw, 2004) p. 552.

Article 11 of the High Seas Convention provides to the etfieat where ships involved in
collisions on the high seas, the penal or discgslimproceedings may only be taken against
the master or other persons in the service of hife sy the authorities of either the flag
State or the State of which the person in quessianational. The law further provides
that in such a case, no arrest or detention oftiigeven for investigations can be ordered
by any other than the authorities of the flag StArticle 97 of UNCLOS reaffirms the
above stance.

4.4. Pollution

Pollution represents another instance in whicheStaire enjoined to assume corporate
responsibility or jurisdiction for the purpose & prevention. For instancAyticle 24 of
thel958 Convention on the High Seas as welAdgle 194 of the United Nations
Convention on the Law of the Sea, 1982 providehm eéffect that States shall take,
individually and jointly as appropriate, all meassiconsistent with the Convention that
are necessary to prevent, reduce and control poilof the marine environment from any
source, using for this purpose the best practicalelans at their disposal and in accordance
with their capabilities. The law also enjoins ssai@ endeavour to harmonise their policies
in this connection (M N Shaw, 2004) pp.553-555.

4.4.1 Straddling Stock

The development of the exclusive economic zonddetthe reduction of the limit of the
high seas under the legal regime of the sea. Otleeamplications of this development is
that the bulk of fish stocks are now found withne xclusive economic zones of coastal
states. Consequently, the interests of these ¢o@kites have now been unavoidably
extended to impinge upon the regulation of the leghs. The present law of the sea
therefore grants the coastal States the sovergts over their exclusive economic zones
for the purpose of exploration, exploitation, canagéion and management of the fish
stocks found within the zone (UNCLOS Art. 56 {1}J he rights given to the coastal states
are accompanied by the duties to take such congamnand management to ensure that
the fish stocks found in the exclusive economicezoare not endangered by reason of
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over-exploitation and that such stocks are maiethiat, or restored to, levels which can
produce the maximum sustainable yield (UNCLOS Aii)

The freedom to fish on the high seas is therefaified by the rights and duties as well
as the interests of the coastal states as state® 0NCLOS Art. 116 {b}). A particular
concern is given with regard to straddling stodiat is stocks of fish that straddle both
exclusive economic zone and the high seas. Therengubeing that if the later were not
regulated in some way, fishery stocks regularlyserne in the exclusive economic zones
could be depleted through over-exploitation (UNCL&E 117 -120).

4.5 Summary

From our discussion in this unit, we discovered tha basic principle of the freedom of
the high seas and the similar concept of the extty®f the flag-state jurisdiction are not
after all absolute but are subject to several §oations. Where any of the circumstances
as recognized by the relevant law arises, it wikm@te against the exercise of the rights to
freely use the high seas or the exclusive jurigahctonferred on the Flag-State. In this
unit, we discussed: Limitations to the freedom e high seas and Exemptions to the
concept of the exclusivity of the flag-state jurctbn
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4.7 Possible Answer to Self-Assessment Exercise
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1. Piracy refers to every unauthorized act of violecmemitted by a private vessel on
the high seas against another vessel with intepiutader. Searticle 101of the UNCLOS

for more definition Piracy is inimical to the peaceful uses of the agaontemplated by
the UNCLOS and therefore constitutes an exceptidha exclusive jurisdiction of the flag
State and the principle of the freedom of the Isigas. Pirate vessel is therefore subject to
universal jurisdiction.

2. Being subject to universal jurisdiction, evemat8 has jurisdiction to seize a pirate
vessel whether on the high sea or any other zotsgdetthe jurisdiction of any State. Read
Article 1050f the UNCLOS.

3. A warship can justifiably board a foreign shiptbe high only under a circumstance
warranting reasonable ground for suspecting that:

(i) the ship is engaged in piracy;

(if) the ship is engaged in the slave trade;

(ii) the ship is engaged in unauthorized broadogsind the flag State
of the warship has jurisdiction undeaticle 109

(iv) the ship is without nationality; or

(v) though flying a foreign flag or refusing to shdas flag, the ship is, in reality,
of the same nationality as the warship
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Unit 5: Piracy, Slave Trade and Freedom of the Sea

5.1 Introduction

While slave trade involves the capturing, selliagd buying of enslaved persons, piracy
Is an act of robbery or criminal violence by shipboat-borne attackers upon another ship
or a coastal area, typically with the goal of steplcargo and other valuable items or
properties. The seas are typically the arena tootreration of these crimes. This principle
of freedom of the seas normally forbids visit aedrsh of foreign merchant vessels on the
high seas in time of peace. However, where shygsve in piracy slave trade, such ships
will lose the privilege of using the high seas lyee

5.2 Learning Outcomes
At the completion of the unit you are expectedéamble to:

I Further appreciate the meaning of piracy
. Discuss the term ‘slave trade’]
iii. Relate them to the concept of freedom of the seas

5.3 Piracy

The existing international law on piracy is foumdthe provisions of the United Nations
Convention on the Law of the Seas 1982 (Arts. 10D} Although the UNCLOS is not the
first to make provisions on the subject matter. Néel already considered piracy in the
previous unit wherein it is stated to mean any timanized act of violence committed by a
private vessel on the high seas against anotheelMedth intent to plundesinimofurandi

(D J Harris, 2004).Any ship that involves in piracy will be strippelf the general right
to use the high seas freely. It therefore conststia formidable exception to the basic
principle of the freedom of the seas. Peter andl8raa writing about piracy maintained
that, ‘Piracy, in particular, threatens the freedoimthe seas, increases the cost of
international business, endangers political sectinitough corruption, and could trigger a
major environmental disaster if carried out in cestgd maritime corridors traversed by
heavily laden oil tankers’ (P Chalk and L Smallm209).
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Self-Assessment Exercise

D

1. How do States combat the menace of slave trade timelpresent regime
of the sea?

2. Discuss the relation between slave trade and piracy

Piracy serves as one of the major threats to iatemmal trade, and maritime security and
to the freedom of the seas. Piracy threatens mma&rgiecurity and the legitimate uses of the
seas for peaceful purposes and the freedom of aamgas contemplated by the United
Nations Convention on the Law of the Skwernational piracy law is international law
that is meant to protect against piracy. It wasctthaprimarily by the United Nations and
UNCLOS, and defines different types of piracy arad/svto combat the menace. The 1982
United Nations Convention on the Law of the Sea QURS) provides for the laws of
piracy under itsArticles 100 to 11Qvhich are a replica oArticles 14 to 21of the 1958
Geneva Convention on the High seas. Accordingrtizcle 1010f the UNCLOS:

Piracy consists of any of the following acts:

(a) any illegal acts of violence or detention, or any &t
depredation, committed for private ends by the crawthe
passengers of a private ship or a private aircaafd, directed:

(i) on the high seas, against another ship orafiroor against

persons or property on board such ship or dircra

(i) against a ship, aircraft, persons or propérttg place outside the
jurisdiction of any State;

(b) any act of voluntary participation in the opera of a ship or of
an aircraft with knowledge of facts making ipirate ship or
aircraft;

(c) any act of inciting or of intentionally faceiting an act described
in subparagraph (a) or (b)."
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The summary here is that, piracy is inimical toaapt of the freedom of the high seas and
the principle of the exclusive jurisdiction of thag-state. Any State can therefore seize a
pirate ship or aircraft whether on the high seasrtterra nulliusand arrest the persons
and seize the property on board. Furthermore, dnets of the state which carried out the
arrest would have the jurisdiction to impose peesland may determine the action to be
taken regarding the ship or air craft and the priype

5.4 Slave Trade

The term slave trades defined in thel926 Slavery Conventipmarticularly by
Article 2 as follow:

The slave trade includes all acts involved in theptare,
acquisition or disposal of a person with intentréduce him to
slavery; all acts involved in the acquisition aflave with a view
to selling or exchanging him; all acts of dispobgl sale or
exchange of a slave acquired with a view to beiolyl ©r
exchanged, and, in general, every act of tradeaasport in slaves

The United Nations Convention on the Law of the, 382 in itsArticle 99 enjoins that
every State shall take effective measures to ptemeth punish the transport of slaves in
ships authorized to fly its flag and to prevent tidawful use of its flag for that purpose.
Therefore, any slave taking refuge on board angy, stihatever its flag, shajpso factobe
free. This is also the provision @rticle 13 of the High Seas Convention of 1958.
According toArticle 1100of the UNCLOS, warships may board foreign merchsmps
under a reasonable suspicion of engaging in the $tade and offenders must be handed
over to the flag-state for trial. From the foregpinis established that slave trade is another
formidable exception to the general concept offteedom of the seas.

5.5 Relations between freedom of the sea, piracy @slave trade

The relations among the three terms can be sethieifact that while the concept of the
freedom of the seas makes the high seas open aess#de to all states, so that any ship
can freely sail the high seas unmolested, bothcyiend slave trade constitute such
formidable exception to this high seas rule. Asneged above, the high seas are mainly
the arena for the commission of these crimes. Thasdeen some confusion as to whether
the act of piracy can take place on land within téreitorial integrity of any state. The
definition given to piracy by W. E. hall suggedtsitt piracy can occur in a State’s land
territory (W. E. Hall, 1880), a notion which haseberejected by many other writers.
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According to him, ‘pirates are persons who depeebgtsea or land without authority from
a sovereign’. Thomas Joseph however argued thanahk of a piratical act is that it must
be one outside the territorial jurisdiction of asiyilized state. ‘And commenting on Hall's
view, Joseph noted that Hall seemed to hold the that a descent from the sea on to the
coast of a state to rob and destroy without anionak authorization would be accounted
as piratical, but that surely the fact that theneriwas committed within the territorial
jurisdiction would make the perpetrators amenabletie law of the state and not
international law’ (L Azubuike, 2009) p. 47. Theeatherefore is that the offence of piracy
must be committed on high seas which is an intemnak zone and that is why it is subject
to universal jurisdiction. The high seas are tlearfor both slave trade and piracy and the
both constitute exceptions to the basic principlthe freedom of the high seas.

Additionally, piracy usually involves violence whican be a means of gaining control
over persons on the high seas and subject sanmdlitions of slavery. For instance, the
inclusion of the words:dll acts involvedn the ...acquisition ...of a person with interto
reduce him to slavetyn the definition of slave trade above broaddresgcope of the slave
trade beyond the mercantile sense of trading aadsporting slaves (Cullen, 2012).
Bearing in mind, that slavery extends to the factocondition, and that it exists on a
continuum with other forms of severe exploitatiacis as piracy, it is right to argue that
the slave trade thus encompasses the acquisitivolioérable persons through manning
agents with the intention to reduce them to coodgiamounting to slavery (Douglas,
2017).

5.6 Summary

From the discussion in this unit, we understand titna act of piracy must be committed
on the high seas which constitute an area beyotidnaa jurisdiction. So the relations
between the offences of piracy, slave trade andrdesiom of the high seas is that they
always take place on the high seas but are natyirstaetch covered by the freedom of the
high seas concept. They, especially, piracy todegtitute a grave danger to the concept
of the freedom of the high seas. In this unit, wscwalssed: Piracy, Slave trade, and the
relation among them.
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5.8Possible Answer to Self-Assessment Exercise

1. States can effectively fight the menace of slawtiqdarly under article 99 of the
UNCLOS by taking effective measures to prevent@unmsh the transport of slaves
in ships authorized to fly their flag and by pretieg any unlawful use of their
flagged ships for that purpose.

2. Both piracy and slave trade constitute exceptiotioictrine of the freedom the
high seas and the principle of the exclusive juctsah of the flag-state. in other
words, both the two are inimical to the concepthef freedom of the high sea and
consequently subject to universal jurisdiction.
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MODULE 3: USES OF THE HIGH SEAS AND THE SEABED

Unit 1: Navigation and Fisheries in the High Seas

1.1 Introduction

The concept of the freedom of the high seas asusked in the preceding module pre-
supposes that the high seas are important for Stqiloration and use. States having
freedom to freely access the high seas go thepeattthe seas into various uses. The high
seas can be put into numerous uses such as namghasheries, scientific research and
experiment, exploitation of natural resources mshabed]isposal of radioactive waste
where this is adjudged saflaying of submarine cables & pipelines, and megtan
installations. The principle of the freedom of thigh seas is now recognized to include
freedom of navigation, fishing, and other econoamd scientific uses to which the high
seas can offer. Traditionally, the high seas ay®he the territorial waters of all states so
are regarded as open to all States. Under thiswaitvill examine the concepts of freedom
of navigation and fishing on the high seas.

1.2Learning Outcomes

At the completion of the unit, you are expectetiecable to:

I The rights every sovereign State has to navig&dith seas, and
. The rights of States to fish on the high seas

1.3 Freedom of Navigation on the High Seas

Freedom of navigation is a customary internatideal principle which declares that ships
flying the flag of any sovereign State shall ndifeuinterference from other states, apart
from those exceptions provided for in internatidaal (A J Hoffmann, 2011). The concept
provides ships of any States with the right to drae the high seas with no or minimal
interference from any other State. A key aspedteddom of navigation as provided for

underArticles 92 (1)of the United Nations Convention on the Law of 8ea andhrticle

6 (1) of the High Seas Convention is that it is exextigseder the exclusive jurisdiction of

the flag State. The Permanent Court of Internatidustice (PCI1J) in The ‘LotugFrance

v Turkey) (1927)held that, except in limited instances expresstgognized by



79

international law, ships on the high seas are ulgiest to any authority other than the State
whose flag they fly. For a ship to fly the flagaoState there must be a genuine link between
the State and the ship (Art. 91 (1) UN Conventiarttee Law of the Sea). In the realm of
international law, it has been defined as “freedufnmovement for vessels, freedom to
enter ports and to make use of plant and docKksatband unload goods and to transport
goods and passengers. This right is now also eodésArticle 87(1)of the 1982 United
Nations Convention on the Law of the Sea and stiditadd“The high seas are open to all
States, whether coastal or land-locked” and liftsetiom of navigation” as one of the
several rights for all States on the high séasicle 90 of the Convention provides that,
‘Every State, whether coastal or land-locked, asright to sail ships flying its flag on
the high seas’. Freedom of navigation came to deodmd in bilateral treaties to become
part of what has today become known as interndtiama Many treaties have already
existed between countries centuries ago concefreegiavigation during which ‘free ship
free goods’ principle was recognized. This culmagiatin 1982, when freedom of
navigation became part of the broader body of lafmhe sea presently embodied in the
United Nations Convention on the Law of the Sea QURS) as already stated.

Freedom of Navigation as established under theedmilations Convention on the Law of
the Sea has been a trade-off between the devedopkithe developing world (W Christian,
2019). The Pacific Review 32.4 (2019): 475-504. &irttis understanding, the developed
world had an interest in a maximum of their freedmmsail and explore the seas the
developing world wanted to protect their offshoesaurces and their independence. In
other words, it was a conflict between understagthie seas through the principlenasére
liberum that asserts the oceans to be open to all nationsare clausunthat advocates
that the seas should be under the sovereigntystdta. The UNCLOS upheld freedom of
navigation on the high seas but also invented @iffezones of sovereignty that limited the
rules of foreign ships in these waters with congdjie internal waters and Exclusive
Economic Zones (EEZ) (G Munriaj, 2016). Additioryalhavigation rights of warships
were guaranteed on the high seas with complete mitynérom the jurisdiction of any
State other than the flag State.

The Convention introduced a number of legal corectt allowed freedom of navigation
within and outside of the maritime jurisdictions&thtes. They include:

a. right of innocent passage,

b. right of transit passage,

c. right of archipelagic sea lanes passage, and
d. freedom of the high seas.
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The right of innocent passage grants ships thelémeto travel in other States territorial
seas if it is not prejudicial to the peace, goatkoior security of the costal State. However,
some countries like China demand that warship$taio prior authorization before they
enter Chinese national waters ((G Munriaj, 2016n8it passage refers to passage through
straits used for international navigation betwepa part of the high seas or an exclusive
economic zone (EEZ) and another with more relaxiéelr@a for passage. The passage must
be continuous and expeditious transit of the stéfth archipelagic sea lanes passage
archipelagic States may provide sea-lanes anaaies passage though their waters were
ships can enjoy freedom of navigation (F. Eleandt.&ndrew, 217).

Self-Assessment Exercise

1. Discuss the freedom of fishing on the high seas

2. ldentify the pre-requisite conditions for the exeecof the right of
navigation in the high sea.

1.4 Conditions for the Exercise of Navigation Riglg on the High seas

Even in the high seas, freedom of navigation iswittiout some qualifications. Although
under the Convention, the high seas are free aed wpall States, whether coastal or land-
locked, and no State may validly purport to appadprany part thereof to its sovereignty
(A J Hoffmann, 2011). The freedoms under this @nésegal regime must be exercised
subject to certain conditions laid down by the BditNations Convention on the Law of
the Sea and by other rules of international 1aw.(82 (1)UN Convention on the Law of
the Sea). States exercising their navigation rightise high seas must therefore do so with
due regard for the interests of other States iir #eercise of high seas freedoms. This
principle of due or reasonable regard, as providedunderArticle 87 (2)of the United
Nations Convention on the Law of the Sea Amticle 2 of the High Seas Convention, is
similar to that applied in the exclusive econommne (EEZ) and seeks to maintain the
balance between the rights and interests of Stelbes exercising their respective high
seas freedoms (A J Hoffmann, 2011). It furtheruess that the rights of others are
protected with respect to activities in the Inteéim@al Seabed Area in accordance with
Article 87 (2)of the UNCLOS. This principle provides an objectigst which international
courts and tribunals may apply where there is dlicobetween two uses of the high seas.
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1.5 Freedom of Fishing on the High Seas

The United Nations Convention on the Law of the &8ea recognizes the free access and
the freedom of fishing on the high seas to all&tafThe Convention however calls upon

all States and particularly upon States fishingctmperate in the conservation and

management of fishery resources occurring in tigh Beas. International law of the sea
however limits the right of States to authorisdrtinationals to engage in fishing on the

high seas. This right must be exercised subjecbihalitions such as:

a. setting appropriate conservation and managemergures and
b. cooperating with other relevant States.

‘Management of high seas fisheries is in most ackage through competent regional
fisheries management organisations (RFMOs), whelyeplay a key role in high seas
fisheries and whose measures are relevant fortate§ including non-members’(S.
Asmundsson)Atrticle 87 (1) of the Convention provides in respect of the foeadof
fishing on High Seas which must be exercised stibpebe conditions laid down section

2 of the ConventionAlso Article 1160of the Convention explicitly establishes that the
right of States to authorise their nationals tb t& the high seas is subject to specific
limitations. It provides that:

All States have the right for their nationals t@age in fishing on the
high seas subject to:

(a) their treaty obligations;

(b) the rights and duties as well as the intere$tsoastal States
provided for, inter alia, in article 63, paragraphand articles 64 to
67; and

(c) the provisions of this section.

Article 63 (2)of the Convention provides to the effect that:

Where the same stock or stocks of associated speooeir both within
the exclusive economic zone and in an area beyoaddjacent to the
zone, the coastal State and the States fishinguoh stocks in the
adjacent area shall seek, either directly or thhowgppropriate
subregional or regional organizations, to agreenufftee measures
necessary for the conservation of these stockseimdjacent area.
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The necessary implication of the above provisiothest States simply do not possess
automatic right to authorise their nationals td fen the high seas until they fulfill the
conditions laid down in the relevant article. Theefdom to fish on the high seas is therefore
limited by the rights and duties as well as thern@sts of the coastal states with whom the
States fishing in the high seas must cooperateestirbeasures to be adopted.

1.6 Summary

Freedom of navigation and that of fishing remaireasential principle of international law
established to ensure public order in the worldaose Notwithstanding the expansion of
maritime zones and the extension of coastal Staigdjction over large areas of the sea
with the creation of the exclusive economic zotles,right of States to navigate and fish
on the high seas without undue interference isapiaed in the relevant provisions of the
present legal regime of the sea. These provisimndesigned not only to regulate the often
divergent state interest on high seas but alssms$ore that the balance between them is
maintained. Any emerging challenges not envisagedegulated by the present legal
regime of the sea may require additional measuraswould permit States to legally
intervene and to exercise legislative and enforcemeisdiction over suspected ships.
However, any security-related initiatives Statesy mash to adopt on the high seas or
within their jurisdictional zones must to be in émmity with accepted norms and
principles of international law. In this unit, wlescussed: Freedom to navigate on the high
seas, and freedom to fish on the high seas

1.7 References/Further Readings/Web Resources
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2. Freund Eleanor & Facini AndreWwFreedom of navigation in the South China
Sea: A practical guide (2017)Belfer Center for Science and International
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1.8Possible Answer to Self-Assessment Exercise

1. The UNCLOSrecognizes the free access to and the freedorslah§ on the high
seas to all States. However, this must be done witkind of coordinated
international cooperation for the conservationhaf tishery resources occurring in
the high seas. This right must therefore be exedcsibject to certain conditions
such as:

I. Setting appropriate conservation and managemeasures, and
ii. Cooperating with other relevant States. Radttle 1160f the UNCLOS

2. Under customary international law, there is this@ple of freedom of navigation
by which ships flying the flag of any sovereign t8tahall sail freely and not to
suffer interference from other States. This freedoost however be exercised
subject to certain conditions. States exercisirggghid right must do so with due
regard for the interests of other States in thedr@se of high seas freedoms. Read
article 87 (2)of the UNCLOS.
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Unit 2: Exploitation of other Economic resources inthe High Seas and the
Seabed

2.1 Introduction

The United Nations Convention on the Law of thelsgmestablished an international legal
regime for the world’s oceans. This comprehensagal regime formed the basis of an
international programme of action on the sustama@velopment of the resources and
uses of the seas as laid out in the Convention. Uiieed Nations Division for Ocean
Affairs and the Law of the Sea (UNDOALS) of the iO#f of Legal Affairs has developed
a programme of activities for the realization bgt8¢ of benefits under the legal regime
and the programme of action established by the @uaion. One area where potential
benefits assumed a crucial role in the formulabbthe legal regime in the Convention
and its elaboration is that of marine mineral reses. The potential for the realization of
benefits from these resources has expanded coablgdooth in areas within national
jurisdiction and in the international area due ryaito advancement in scientific
discoveries. We will examine here how the marirspueces beyond national jurisdiction
are exploited under the present sea regime.

2.2 Learning Outcomes

At the completion of this unit, you are expectedbéoable to:

I Identify the economic resources of the high seassaabed
. Appreciate how these resources can be exploited

iii. Have first-hand knowledge of the body that mansattievities in on the seabed.

2.3 Identification of the High Seas and Seabed Rasutes

The world seas are wondrously rich with divers@eueses both living and non-living. The
seas serve as a source of energy and natural cesp@and play a crucial role in global
weather patterns, although they are under somatthfeom over consumption of certain
living resources, pollution and climate char{eWolfrum, 2012).The world has scarcely
begun to explore what the seas contain in termeaine life and resources. However,
some flexible legal frameworks and sophisticatadrgific models are seriously required
to deal adequately with these changes, to easkat@rfd guarantee sustainable use of the
sea.



85

Study shows that more than seventy percent of éinthis surface is covered with seawater.
It therefore has a huge influence on life on owanpt. However, the potential wealth
available in the sea is largely untapped and evexplored yet by man. This is partly
because of the logistical difficulties and the salkest equipment needed to reach all areas.
Reserves afjas and oilhave not been fully identified and man has notggjun to exploit
alternative energy sources in the seas sucthexsnal, wind, wave or tidal energy,
significantly, let alone the mineral stores bendhthsea be@R Wolfrum, 2012).The sea
contains large amounts of mineral resources. Basegotential recoverable reserves of
one thousand to five thousand billion barrels, eéhsrlikely four hundred to six hundred
billion barrels of oil offshore, and possibly ascehuas two trillion. It has been estimated
that eight percent or more of these reserves a@n\200 nautical miles offshore (the
evolving boundary between coastal State and intiemel jurisdiction over economic
resources in the sea) (J Johnston, 1980). Thisraumrd estimates still leave a substantial
portion of the resources, up to twenty percentthia seabed, though one expert had
expressed doubts as to whether these reservesverlbecome commercially recoverable
(F Singer, 1981)In any event, the value of the sea deposits dsaihmense, and would be
worth between fourteen and seventeen trillion dsjlat a price of thirty-five dollars per
barrel. Significant mineral deposits also lie oa titean basin — the deep seabed. The most
important of these mineral resources mr@ganese nodulesEstimation shows that the
Pacific Ocean has the richest deposits, contaioimg to one and a half trillion tones,
making this perhaps the largest mineral deposieamh (W Hawkins, 1982Nodules
rounded mass of manganese oxide which form thralngimical precipitates from the
ocean, accreting around objects such as bonegsstorteeth are also found on the seabed
of the Atlantic and Indian Oceans and an estimatg@l million metric tons of them are
found on America’s outer continental shelf (W Hamgi1982)

Other rich deep seabed deposits have been discovarerecent. These include
Polymetallic sulfides found in the East Pacific, along the Juande FuckeR on the
Galapagos Rift off Ecuador, in the Guayamas Basithe Gulf of California, and also in
the Red Sea (D Bandow, 1982). These minerals ¢atlear volcanic hot springs, and
containcopper zing andsilver in addition tosulfur. All these rich resources are necessary
for industrial purposes. It equally contairiganium, cerium, nickel, platinum,
manganesethallium, tellurium and other rare earth elements.

The increased awareness and knowledge of theseegolirces found in the sea and their
benefits account for the reason why nations ofweld are developing stronger and
divergent interests in the seal.is unfortunately however, that the value of theih
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mineral deposits in the seabed may remain theatdc some time as only small fraction
of them are presently exploited due to some sdientechnical, economic and legal
limitations

Self-Assessment Exercise

1. The seabed resources are declared common herftaggnéind. Discuss

2. Enumerate the roles of the International Seabetdkity

2.3.1 Exploitation of Economic Resources of the Sead

The amount of natural resources on and beneathigieseas is quite enormous. The
guideline for the exploitation of the living rescas on the high seas has been explained
during our examination of the jurisdiction of thglhseas. The degree of the rich resources
lying beneath the high seas has become more arelapparent in the recent years due to
scientific and technological advances. Such sdierdadvances in the past few decades
have actually revolutionalized the internationameounity’s knowledge and ability to
search for marine mineral resources. In some caggdied science has found ways to
make some of these resources available to mankiraudgh the development of new
technologies or the adaptation of existing onesiming the mineral deposits concerned
and processing them to recover the valuable predtiGt they contain. For mineral
resources found in the international seabed amaAitea’, a legal framework has been
provided by the Convention. For polymetallic nodylinis framework and the Agreement
relating to its implementation have been used teeld@ a prospecting and exploration
code. For further development of this code, appseignce (engineering) will have to
provide a solution to the problem of economicalliable mining and processing
technologies (F. O. Agama, 2016) p. 147.

One important attribute of the mineral resourcethenseabed is that they may occur both
in maritime areas under the jurisdiction of coaStakes or in the international seabed Area
beyond the limits of national jurisdiction. It seetmowever that none of these minerals are
commercially mined yet, but a considerable amountammercial interest has been
indicated in some of the deposits. What is esddmgfare commercial exploration of these
minerals could actually commence is that the pabfiity of a mining operation is
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established. The profitability will further depeagon a number of interrelated factors such
as:

o

the characteristics of the mineral deposits,

suitable technology to mine it,

c. technology for processing the ore obtained fromdiygosit to extract the products
of economic value,

d. market conditions, and

environmental considerations.

o

®

2.4 The International Seabed Authority

This was established under the Convention to orgamegulate and control all mineral-
related activities in the international seabed &®gnd the limits of national jurisdiction.
The United Nations Convention on the Law of the $&82under itsPart XI has declared the
seabed and its resources to be the common heatagankind as a whole. Thus no State
or natural or juridical person shall, acquire oemexse rights with respect to the minerals
recovered from the Area except in accordance Rt XlI of the ConventionArt. 137
para 3 of the Conventior). Pursuant to the relevant provisions of the Cative,
activities in the seabed (Area) including exploaatof the mineral resources are carried
out for the benefit of mankind as a whole on whoséalf the International Seabed
Authority (the Authority) established under the @ention shall act. The Authority is to
provide for the equitable sharing of such ben¢Ais. 40 of the Convention). In order to
control the activities of States and manage theuregs in the ‘Area’ the United Nations
Convention on the Law of the Sea confers exclusigiets on the International Seabed
Authority (ISA), a body established undgection 4,Article 156 of the Conventionfor
that purpose. All States Parties to the Convendi@ipso factoMembers of the (ISA).
Exploitation of the seabed resources including yewher activity in the Area are to be
carried out in accordance with the provisionsAoficle 153 by the Enterprise (i.e. the
Organ of the Authority established as its operatng) and by State Parties or State
Enterprises, or persons possessing the natiomdliyates Parties or effectively controlled
by them, acting in association with the Authority.

2.5Functions of the International Seabed Authority

The following are some of the numerous roles/fumiof the Authority:
a. To protect and conserve the natural resourceseof\tha
b. To prevent damage to the flora and fauna of thenmanvironment.
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c. Determination of area for exploration and making éxploration and ascertain that
the exploration is commercially viable.

d. To provide Information and data relating to Inté¢rm@al Seabed Area

e. General administration of the mineral resourceghefinternational Seabed Area
which is the common heritage of mankind.

f. Adopt rules, regulations as well as proceduredherconduct of activities in the
Area.

g. To promote and encourage marine scientific resaartie Area.

2.6 Summary

The seas are great reservoir of natural resoundegrland non-living. Some of them
include but not limited to salt, potassium, magaesi sand and gravel, limestone and
gypsum, manganese nodule, phosphorites, metal ileggss®ciated with volcanism and
seafloor vents, place gold, tin, titanium, and daoch All these are in addition the
numerous living resources of the sea. Many of tmeiseral resources lye right beneath
the high seas and can amount to quite enormousostoriortune for the entire world
when the full scale exploitation commences. In timg, we discussed: The resources of
the sea, exploitation of these resources and teenitional Seabed Authority in relation
to seabed activities

2.7 References/Further Readings
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2.8Possible Answer to Self-Assessment Exercise
1. The UNCLOS under it®art XI declares the seabed and its resources to be the

common heritage of mankind as a whole. ConsequentlyState or natural or
juridical person shall, acquire or exercise rightth respect to the minerals
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recovered from the Area except in accordance Ratth XI of the Convention. Read
article 137of the UNCLOS.

2. Roles of the International Seabed Authority inclbdé not limited:

I To protect and conserve the natural resourceseof\tba

. To prevent damage to the flora and fauna of thenmanvironment.

iii. Determination of area for exploration and making éxploration and ascertain
that the exploration is commercially viable.

\Y2 To provide Information and data relating to Int¢ior@al Seabed Area

V. General administration of the mineral resourcab®international Seabed Area
which is the common heritage of mankind.

vi.  Adopt rules, regulations as well as proceduresiferconduct of activities in the
Area.

vii.  To promote and encourage marine scientific researtdie Area.
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Unit 3: The Concept of Scientific Research and Expenents in the High seas

3.1 Introduction

From our discussions in this course, we found loatt the 1982 United Nations Convention
on the Law of the Sea provides the legal framewatkin which all activities in the seas
must be carried out, marine scientific researcHusige. In its Preamble the 1982
Convention recognizes the desirability of estalntigla legal order for the oceans and seas
which will among other things promote the studythe# marine environment. Part XllI of
the Convention is entirely concerned with the sciopé marine scientific research. In fact,
the General Assembly of the United Nations hasewvesal occasions emphasised the
importance of marine science for eradicating pgvecontributing to food security,
conserving the world’s marine environment and reses} helping to understand, predict
and accurately respond to natural events and prmgithte sustainable development of the
sea environment.

3.2 Learning Outcomes

At the completion of topic, you are expected tabke to:

I Effectively discuss scientific marine research
. Appreciate the need for scientific marine research

3.3 Marine Scientific Research

The Convention did not provide any definite defomtof marine scientific research. We
should note however that “survey activities, “pr@siing” and “exploration and
exploitation” are primarily dealt with in Parts Il], XI, Annex Il to the Convention, and
in the Agreement relating to the Implementation Rart Xl of the United Nations
Convention on the Law of the Sea. The Conventmnains general guides and principles
for the conduct of marine scientific research untdeirticle 24Q It stipulates that, marine
scientific research shall:

(a) Be conducted exclusively for peaceful purposes (ghin keeping
with the general spirit of the Convention tormpote the peaceful
uses of the seas, as provided for in the poésaof the
Convention and reiterated in its various &sgcincluding arts.
88, 143 and 301);
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(b) Be conducted with appropriate scientific methodsl aneans
compatible with the Convention;

(c) Not unjustifiably interfere with other legitimatses of the sea
compatible with the Convention and shall be dukpested in the
course of such uses; and

(d) Be conducted in compliance with all relevant rejales adopted
in conformity with the Convention including thoser fthe
protection and preservation of the marine enviramme

The concept of marine scientific research prohiBitates from using marine scientific
research activities as constituting the legal b&siappropriate or lay any claim to any
portion of the marine environment or its resour@as. 241 of the UNCLOS). This is in
line with the intent of similar provisions of th@@vention regarding the non-appropriation
of the high seas (Arts. 89 and 90 of the UNCLOS) tre Area (Art. 137, paragraphs 1
and 3 of the UNCLOQOS).

Self-Assessment Exercise

Summarily discuss the duties imposed on Statesnaachational
organizations while conducting marine scientifisgarch

3.3.1 Who can Conduct Scientific Marine Research?

All States, irrespective of their geographical kma and competent international
organizations have the right to conduct marinergiie research, subject to the rights and
duties of other States as provided for in the Cotiga (Art. 238 of the Conventiorifhe
reference todll States, irrespective of their geographical lboa” ensures that not only
coastal States, but also landlocked and other gaggcally disadvantaged States, have
the right to conduct marine scientific researchthe high seas”Article 239 of the
Convention provides that States and competentnatemnal organizations shall promote
and facilitate the development and conduct of ngastientific research inaccordance with
this Convention. Freedom of scientific researcexgressly referred to in the Convention
as a freedom of the high seas (Art. 87 of the Comen). It should be noted however that
the right to conduct marine scientific researchas an absolute right since it is qualified
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by the rights and duties of other States. Althotigh term “competent international
organizations” was not defined in the Conventiboan be generally considered to include
inter-governmental organizations which are empoddre their constituting instruments
or other rules to undertake, coordinate, or pronaotd facilitate the development and
conduct of marine scientific research. Annex Vitlklhe Convention, particularly Article 2
provides an indicative list of such organizations.

3.4 International co-operation for Scientific Research

It is the requirement of the Convention that thedreuld be cooperation in marine scientific
research between and among States and internatiggatizations permitted to carry out
such activities on the high seas. See genefatigles 242 and 278f the Convention. In
accordance with the convention, States and compgtmnational organizations should
endeavour to promote international cooperation amime scientific research for peaceful
purposes in accordance with the principle of resficsovereignty and jurisdiction and
on the basis of mutual benefit. States are requimedkr this principle to provide, as
appropriate, each other with a reasonable oppdyttmiobtain from them, or with their
cooperation, information necessary to prevent amdrol damage to the health and safety
of persons and to the marine environment.

Article 43stipulates to the effect that ‘States and competeernational organizations are
also required to cooperate through the conclusidnlateral and multilateral agreements,
to create favourable conditions for the conduanafine scientific research in the marine
environment and to integrate the efforts of scgtatin studying the essence of phenomena
and processes occurring in the marine environmashirgterrelations between them’. The
Convention also requires that State should prontbteugh competent international
organizations the establishment of general critend guidelines to assist in ascertaining
the nature and implications of marine scientifise&ch and to adopt reasonable rules,
regulations and procedures to promote and fa@litarine scientific research beyond their
territorial sea and facilitate, subject to the psamns of their laws and regulations, access
to their harbours and promote assistance for macrentific research vesselar(s. 251
and 255 of the Conventioh

3.5 Importance of Marine Scientific Research

Knowledge about the seas is still very limited deesihe fact that the development of States
particularly those with coastline, often depend#h@potential to exploit marine resources.
Marine research is therefore important in the fwlloy ways:
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Improvement in the knowledge and understandingarime and coastal processes,
The improved knowledge is a prerequisite for prtg the marine environment
and ecosystems in a more precautionary manner @andupporting sustainable
economic opportunities from sea resources.

‘Results from marine scientific research provideutifor policy makers in pursuing
developmental options and also benefit societglims$ of weather forecasting and
prevention of natural disasters’

Marine scientific research contributes to the inweroent in marine technologies
Discoveries from the marine scientific researchvjate veritable ground for
improvement on the scientific requirement and skill the exploitation of the
seabed resources.

3.6 Summary

Marine scientific research is one aspect of theceph of the freedom of the seas as
articulated by the Convention under its article Bvery state whether coastal or land-
locked enjoys this right to conduct marine scientiesearch in the high seas though
subject to certain conditions laid down in the Gamtion. Marine scientific research is
important for various ocean activities that reqsioene deep skill and scientific knowledge
to undertake. In this unit, we discussed: Marinerddic research and Importance of
marine scientific research in the development efgbabed resources

3.7

References/Further Readings/Web Resources

Law of the Sea 1996, Bulletin No. 31, pp. 93-95t&dhNations publication).

3.8 Possible Answer to Self-Assessment Exercise

The UNCLOS requires that there should be cooperationarine scientific research
between and among States and international orgamsapermitted to carry out
such activities on the high seas. Raditles 242 and 278.

. States and competent international organizationsildhmake efforts to promote

international cooperation in marine scientific r@®h for peaceful purposes.

The above should be done in accordance with thecipte of respect for
sovereignty and jurisdiction and on the basis ofualbenefit.

. States are encouraged under the principle to pepasl appropriate, each other

with a reasonable opportunity to obtain from themwith their cooperation,
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information necessary to prevent and control danagee health and safety of
persons and to the marine environment. Readaatsse 43 of the UNCLOS
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Unit 4: Disposal of Radioactive waste

4.1 Introduction

For several centuries now, the seas have beeragseglace to dispose of wastes resulting
from human activities. Considerable amounts of pgek low-level radioactive waste
(LLW) have been dumped at more than 50 sites isélas particularly the northern part of
the Atlantic and Pacific Oceans. Low-level wastdafined as waste which, due to its low
radionuclide content, does not require shieldingndunormal handling and transportation
(D. O. Calmet, Ocean disposal of radioactive: StaRepor}. In 1946, the first sea
dumping operation took place at a site in the NEdhkt Pacific Ocean, about 80 kilometers
off the coast of California. The last known dumpoyperation was in1982, at a site about
550 kilometers off the European continental shelthe Atlantic OcearHowever, the
possibility of undesirable contamination of the Bean disposal of radioactive wastes has
of recent become a matter of growing internatiaeeicern.

4.2 Learning Outcomes
At the completion of the unit, you are expectetiecable to:

I Explain the term ‘radioactive waste’
. Appreciate the position of the law on radioactiv&pdsal in the high seas

4.3 Radioactive Waste

Radioactive waste is a type of hazardous wastecthraiins radioactive material. It is a
by-product of various nuclear technology procesbehistries generating radioactive
waste include nuclear medicine, nuclear researalglear power, manufacturing,

construction, coal and rare-earth mining and nuolgsapons reprocessing. Radioactive
waste is regulated by government agencies in dmlgsrotect human health and the
environment.

Self-Assessment Exercise

1. The high seas are open place, accessible by ablelodging to no nation.
It is therefore the most appropriate site for degd®f radioactive waste.
Discuss.

2. What are the sources and types of radioactive ®waste
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4.4 Sources and types of Radioactive Waste

Radioactive waste comes from a number of sournemuntries with nuclear power plants,
nuclear armament, or nuclear fuel treatment plahesmajority of waste comes from the
nuclear fuel cycle and nuclear weapons reprocesSimgre other sources which include
medical and industrial wastes, as well as natucaburring radioactive materials (NORM)
that can be concentrated as a result of the primgess consumption of coal, oil and gas,
and some minerals. Radioactive wastes are of thipss namely;

a. Low-level wastéLLW) which is generated from hospitals and indysés well as
the nuclear fuel cycle,

b. Intermediate-level wast@¢L W) contains higher amounts of radioactivity qoemed
to low-level waste. It generally requires shieldibgt not cooling, and

c. High-level wastqgHLW) which is produced by nuclear reactors andstitutes a
greater concern to the international community.

4.5 Disposal of Radioactive Waste in the High seas

As wastes from nuclear power plants, governmenjepts, and several other fields of
science continue to stockpile, attention is beimgwsh on the world’s oceans as a
potentially viable sink for these wastes (D. G. I5d®86). While other alternatives, such
as burial in deep geological salt formations, ameremtly being developed, the full
ramifications of these plans remain unknown. Tlodbjams presented by radioactive waste
disposal are compounded because much of the raidmagaste currently created will
remain a hazard, not just for a few generationsfdsicenturies. Whatever options industry
and the international community adopt, such alteres must be safe for the human
population and the environment

Some writers still argue that ‘not enough is knoabout the possible effects on ocean
ecosystems and our relationship to them to condhakethe ocean is a viable disposal site
for radioactive wastes’ (D. G Spak, 1986) pp. 808-8While those who support the
adoption of disposal of radioactive waste in thee ague that the sea has large amounts of
naturally occurring radioactivity, they have beearable to answer the central question of
what effect additional man-made radioactive malewiall have on the ocean environment.
It is however important to note that radioactivesteavould constitute a serious source of
pollution to the marine environment which the predegal regime of the sea seeks to
prevent. The Convention imposes a general obligatioStates to protect and preserve the
marine environment and requires States to takevishaklly or jointly all measures
necessary to prevent, reduce, or control pollutising the best practicable means at their
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disposal and in accordance with their capabilitieslefines ‘pollution to mearithe
introduction by man, directly or indirectly, of ssthnces or energy into the marine
environment, including estuaries, which resultucls deleterious effects as harm to living
resources and marine life, hazards to human hedithdrance to marine activities,
including fishing and other legitimate uses of ske@, impairment of quality for use of sea
water and reduction of amenitiegArt.194 UNCLOS). The Convention was created to
regulate all uses of the sea, containing provisgm&rning all aspects of sea space, such
as delimitation, marine scientific research, ecoiorand commercial activities,
environmental control, transfer of technology, d@he settlement of disputes relating to
ocean affairs. In effect however, the Conventiahribt specifically prohibit or even refer
to the legality of disposing of radioactive wadtither did it classify which wastes can
and cannot be disposed of in the seas. It seempriwsions ofArticle 194 (duty to
prevent, reduce or control pollution) will applytife proposed activity is determined to be
‘pollution’. But from the definition of pollution l@Bove, it may be right to argue that
radioactive waste will be considered to be polhtialthough this will depend on how it is
stored in the seabed and its likelihood of escapsk ta cause harm to living marine
resources (R Macrory and R Purdy, 2005).

4.6 Summary

Although the seas are considered by many as paligntiiable site for disposal of
radioactive waste, it is not quite certain if thattuld not constitute ‘pollution’ within the
definition of the term by the Convention. The issfiglisposal of radioactive waste in the
seas was not specifically provided for by the Whiations Convention on the Law of the
Sea. However, the provision of Article 194 of then@ention seems to be far-reaching to
affect the legality disposal of radioactive wastethe seas. In this unit, we discussed:
Meaning and sources of radioactive waste and dmbdsadioactive waste in the seas.

4.7 References/Further Readings/Web Resources

1. David G. Spak‘The need for Ban on all Radioactive Disposal inGloean’,
(1986) Northwestern Journal on International Law and BigsisvVol 7, p. 804.

2. Richard Macrory and Ray PurchBubSeabed Disposal of Radioactive Waste-Legal
Considerations’(2005)rwm.nda.gov.uk > publication > nirex-review-of-eor
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4.8 Possible Answer to Self-Assessment Exercise

1. There is a genuine fear that disposal of radioactwaste in the high seas might
constitute a serious source of pollution to the ingarenvironment within the
contemplation of the UNCLOS. The UNCLOS undeticle 194defines ‘pollution
as‘the introduction by man, directly or indirectlyf substances or energy into the
marine environment, including estuaries, which fesusuch deleterious effects as
harm to living resources and marine life, hazardshuman health, hindrance to
marine activities, including fishing and other legiate uses of the sea, impairment
of quality for use of sea water and reduction otaities’ Although the Convention
did not specifically prohibit or even refer to tlegality of disposing of radioactive
waste in the sea, it is proper to argue that tbeigions ofarticle 194which impose
duty to prevent, reduce or control pollution wip@y if radioactive disposal is
determined to constitute ‘pollution’ which mighkéily be the case from the above
definition.

2. Sources and types of radioactive wastes are:

I Low-level wasté_LW) which is generated from hospitals and indysés
well as the nuclear fuel cycle,

ii. Intermediate-level wast@LW) contains higher amounts of radioactivity
compared to low-level waste. It generally requsbk®lding, but not cooling,
and

iii. High-level waste (HLW) which is produced by nuclear reactors and
constitutes a greater concern to the internatioaadmunity.
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Unit 5: Freedom to Submarine Cables & Pipelines, athMechanical
Installations

5.1 Introduction

In this unit we intend to explore the rights andieki of States regarding the laying and
operation of the underwater/submarine cables gmelipes. The freedom to lay submarine
cables and pipelines is indeed one of the mostragzethigh seas freedoms under the 1982
United Nations Convention on the Law of the Sea QUES). This freedom was
particularly created byrticle 87 paragraph 1 (cpf the Convention. There are two main
types of submarine cables:

a. Communications cables used to transmit data conoations, and
b. Power cables used to transmit electrical power.

Submarine pipelines are used to transport oil aasl rgsources. All are designed for
underwater use and are laid on or buried undesg¢hbed as allowed by the Convention.

5.2 Learning Outcomes

At the completion of the unit, you are expectetiecable to:

I. Appreciate the rights and duties of States reggridining of submarine cables and
pipelines and other installations
ii. Understand the freedom in relation to the above

5.3 Freedom of Laying Submarine Cables and Pipelisen the High Seas

Beyond the limits of national jurisdiction in thégh seas, every State is entitled to lay
submarine cables and pipeline on the bed of thie &&as beyond the continental shelf.
However, in exercising this right, States shalldhdue regard to cables or pipelines already
in position while the possibilities of repairingisting cables shall not be prejudicedticle

112 of the Convention provides thall States are entitled to lay submarine cables and
pipelines on the bed of the high seas beyond thenamtal shelf

It should be noted that the Convention also gridmgsStates the freedom to construct
artificial islands and other installations in thighh seas. Seérticle 87 (d)of the
Convention.
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Self-Assessment Exercise

1. With the aid of the law discuss the obligation tit8 in the exercise gf
the freedom of laying submarine cables and pipslinghe high sea.

2. Discuss briefly the position of territorial wateins connection with
submarine cable and pipelines

5.40bligation of States

The 1982 United Nations Convention on the Law & 8ea has recognized the
freedom to lay submarine cables and pipeline amtbqme associated operations.
The Convention also places certain obligations tateS regarding the protection of
submarine cables and pipeline and safety of otbersu

Pursuant t@rticle 113of the ConventionEvery State shall adopt the laws and regulations
necessary to provide that the breaking or injuryabship flying its flag or by a person
subject to its jurisdiction of a submarine cabledmh the high seas done willfully or
through culpable negligence shall be a punishaiiéace’.

Article 114 requires that ‘Every State shall adopt the laws aagulations necessary to
provide that, if persons subject to its jurisdiotho are the owners of a submarine cable
or pipeline beneath the high seas, in laying oairapy that cable or pipeline, cause a break
in or injury to another cable or pipeline, theylsbaar the cost of the repairs’.

Article 115provides to the effect that ‘Every State shall@dbe laws and regulations
necessary to ensure that the owners of ships wh@ave that they have sacrificed an
anchor, a net or any other fishing gear, in ordeavioid injuring a submarine cable, shall
be indemnified by the owner of the cable or pipeliprovided that the owner of the ship
has taken all reasonable precautionary measuresshahd’.

5.5 SubmarineCables and Pipelines in the Territorial Sea

It is trite already that the territorial sea of e&nastal State falls under the full sovereignty
of the State. Laying of submarine cables and mpsliin territorial waters are therefore
governed by the same legal regime applicable fod leables and pipelines. In other
maritime zones, the provisions of the Law of tha &onvention regulate the rights of
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laying and operation of submarine cables and mipsliThe Energy Charter Treaty defines
the nature and principles of the energy materraldet and transit. These two Treaties, in
conjunction with national legislation, are sufficiefor the successful regulation and
operation of cross-border land and submarine cabsldspipelines. The usual case is that
participating States and companies would sign speciternational treaties and
agreements, defining contractual terms, conditard the applicable law (Mudric, 2010).

Article 2 of the Convention already provides that the sagatg of the coastal State
extends to its territorial and archipelagic watarsase of archipelagic State. A permission
and consent of the coastal State must thereforgobght and obtained before laying a
submarine cable or a pipeline in its territorialteva. In granting the consent, the coastal
State may set conditions regarding the track ot#ide and its dimensions. What this tend
to explain is that, the laying of the submarinelesland the pipelines in the territorial sea
and archipelagic waters is completely within thgutation of the national law of the
coastal State. Accordingly, the right of “innocqraissage” as contemplated Ayticle
21(1)(c) of the Convention may be restricted in order totget submarine cables.
However, there is in existence international law and praetithat regulates such
undertakings, and/or instructs national regulation what type of norms to adopt, and
what sort of a legal and political framework to pnote(Mudric, 2010).

5.6 Summary

The United Nations Convention on the Law of the Beevides a number of rules
with regard to laying and operation of the subnmarmables and pipelines. The
Convention also defines conditions necessary tméieby States in order to obtain
the right to lay submarine cables and pipelined,raquires Member States to adopt
national legislation that imposes sanctions onghast respecting the rulés. this
unit, we discussed: Freedom of laying submarindesabnd pipelinesnd States rights
and obligations

5.7 References/Further Readings

1. R Lagoni, “Legal Aspects of High Voltage Directr@nt (Hvdc) Cables”, (1999)
LIT Verlag Berlin-Hamburg-MUunster

2. J Crowley, “International Law and Coastal State @anover the Laying of
Submarine Pipelines on the Continental Shelf —Hkafisk-Emden Gas Pipeline,”
(1987)56 Nordic J Int’l L 40

3. S Kaye, “International Measures to Protect Oil felams, Pipelines, and Submarine
Cables from Attack”, 92006-2003)L Tul Mar LJ 377 at 398-403
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4. R Beckman and T Davenport, “Workshop Report — Wlookson Submarine Cables
and Law of the Sea”, (2009entre for International Law (CIL)

5. A R Borner, “Private Law Aspects of the Nord Stre&ipeline”, (2009)Nord
Stream Pipeline Conference, CAU Kiel

6. Miso Mudri¢c, “Rights of States Regarding Underwater Cables aipeliRes”,
(2010) <www.researchgate.net > publication > 268834 RIGHT>

5.8Possible Answer to Self-Assessment Exercise

1. The UNCLOS places certain obligations on Stategarding the protection of
submarine cables and pipeline and safety of otbersu For instance,

I. Article 1130f the UNCLOS'requires States to adopt laws and regulations that

would punish the offence of willful or negligentdaking or injury by a ship
flying its flag or by a person subject to its jdliition of a submarine cable
beneath the high seas.

li. Article 114requires that States should adopt laws and regaato provide that,
if persons subject to its jurisdiction and are oxgnef a submarine cable or
pipeline beneath the high seas, in laying or répgihat cable or pipeline, cause
a break in or injury to another cable or pipelitteey shall bear the cost of the
repairs’.

iii. Article 115requires that State should adopt laws and regulatio ensure the
indemnification of owners of ships in case of amyiy to the ship by submarine
cables provided they have taken all necessary ptiecs.

2. Pursuant tarticle 2of the UNCLOS, the territorial sea of each coaState falls under
the full sovereignty of the State. Therefore, layai submarine cables and pipelines in
territorial waters are governed by the same leggihne applicable for land cables and
pipelines of the State. Consent of the coastaleStatist therefore be sought and
obtained before laying a submarine cable or a jpipeh its territorial waters.
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MODULE 4: JURISDICTION OVER MARITIME ZONE ADJACENT TO
THE COAST

Unit 1: The Regime of Ports and Internal Waters

1.1 Introduction

The rights of coastal States to regulate and eixateias of the ocean within their national
jurisdiction are one of the foundations of the prédegal regime of the sea. Jurisdiction
over these maritime zones must however be balanitbdhe freedom of navigation and

access to resources within the international zokeeping with the concept of the freedom
of the seas. The Convention permits coastal Statestablish several different maritime
zones and exercise various degrees of jurisdidtioglats over them. In general, coastal
States can only exercise full sovereignty overrtiaitime zones near to their coastline
than those zones that are further into the ocelaa jdrisdictional nature of various zones
of the sea even to the high seas has been exparédr. So, we will not go over them

again other than examining the nature of portsiaigdnal waters and the review more the
nature of States Continental Shelf.

It has been generally admitted principle of intéioreal law that States have the same
sovereign jurisdiction over their internal watessthey do over their land territory. The
implication of this understanding is that the gaheunles of international law regarding the
legal order of the seas do not apply to the intenaders of coastal States. Thus, there is
no right of innocent passage through internal veateafe as provided bprticle 8
paragraph 2of the Convention.

1.2 Learning Outcomes

At the completion of the unit, you are expectetiecable to:

I Discuss the rights a coastal has over foreign shigs ports
. Appreciate the what is the right of access to makwaters

1.3 Internal waters

Pursuant to the relevant provisions of the Unitedidths Convention on the Law of the
Sea, a country's internal waters are those wateth@side of the baseline of a nation's
territorial waters that is facing toward the laex¢ept in archipelagic states. Internal waters
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therefore include all the waters that fall landwafdhe baseline from which the territorial
sea and other maritimes zones are measured suiay agulf, habour, port, lakes, rivers,
and tidewaters. Se&rticle 8 (1)of the Convention.

Self-Assessment Exercise

1. Succinctly examine a state jurisdiction over iternal waters
2. How are internal waters differentiated from temiébsea?

3. Briefly discuss the jurisdiction of a State oves piort

1.4 States Jurisdiction over Internal Waters

In inland or internal waters, sovereign rights afaastal state are equal to that which it
exercises on their land territory. The coastakstafree to make laws relating to its internal
waters, regulate any use, and use any resourttee Ebsence of agreements to the contrary,
foreign vessels have no right of passage withiari@l waters, and this lack of right to
innocent passage is the key difference betweemittevaters and territorial waters (Art.
2, UNCLOS). The "archipelagic waters" within thaemnost islands of archipelagic states
are also treated as internal waters with althougthis case, innocent passage must be
allowed. However, the archipelagic state is allowedesignate certain sea lanes in these
waters.

When a foreign vessel is authorized to enter inlaaters, it is subject to the domestic laws
of the coastal state but the crew of the ship lgesi to the law of the flag state.

1.5 Seaports

A port is a maritime facility usually situated ors@a coast, and which may comprise one
or more wharves where ships may dock to load aschdrge passengers and cargo. The
Convention defined port as the outermost permamanour works which form an integral
part of the harbour system regarded as forming gfatthie coast. Off-shore installations
and artificial islands shall not be considered asnanent harbour works. The definition
given above is for the purpose of delimiting theiterial sea (Article 11 of the UNCLOS).

The United Nations Law of the Sea Convention of2l&&ates a new and comprehensive
legal regime of the world's seas. The Conventiotoepasses nearly every use of the
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oceans resources. The present legal regime okthealifies the existing concepts of the
ocean law such as the territorial sea and contigzoune and in addition creates radically
new maritime zones including the exclusive economooe, archipelagic waters, and
international straits. Accordingly, the Conventijmmovides detailed articles regarding the
rights and duties of the coastal State, as wethadreedoms and restrictions of ocean-
going vessels in respective maritime zones

However, notwithstanding the innovative provisiobg the Convention, it has only
superficially dealt with the issues of navigationghts in inland waters and ports. Apart
from the provision on the right of innocent passiagaternal waters, once considered part
of a coastal State's territorial sea, the relewtitles of the Convention provide only
definition of port and internal waterdrticle 8 paragraph 1 defines internal waters as
"....waters on the landward side of the baselinéheftérritorial sea," and ports is defined
as "the outermost permanent harbour works whicmfan integral part of the harbour
system, regarded as forming part of the coast."uffuerstanding here is that the extent of
the Convention is just to delineate internal waserd ports from the territorial sea.

1.6  Nature of Port State Jurisdiction

What seems to be an accepted norm is that portpaateof a state’s territory, and as a
result, that port states have the right to denyydntforeign vessels. Port states can place
conditions for foreign vessels accessing theirgaan carry out inspections and possibly
institute proceedings against any such vesselsestesp to have breached their law.
Foreign-flagged vessels indeed have no right ofryemito port (unless specific
international law obligations provide otherwisa)dan port they need to comply with port
state law, just like any foreign person needs tomy with the law of the visited territory
(C Ryngaert, and H Ringbom, 2016). Also, becausiata exercises territorial sovereignty
over its ports, port states hawsidualterritorial jurisdiction under customary interraatal
law, meaning that international law permits poates to take more stringent measures than
provided in international agreements, unless theegents specifically prohibits such
additional measures, which is normally not the ¢&Ryngaert, and H Ringbom, 2016).
In fact, international agreements have increasiaffiymed the existence of such residual
jurisdiction; notably international agreements @hihg, both binding and non-binding,
have emphasized port stategjht to exercise jurisdiction over visiting vesselsrather
explicit terms. Se®reamble of the Agreement on Port State Measurésdvent, Deter
and Eliminate lllegal, Unreported and Unregulategiting (Rome, 22 November 2009, in
force 5 June 2016.
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It is logical to argue therefore that the omissibany regime of port or inland water in the
1982 Convention is intentional. Internal waters gt access seem to be two legal
constructs not within the limit and remit of intational law of the sea. As noted earlier,
Article 2 of the Convention conveys the sovereignty of aeSta encompass both its
territory and its inland waters. Accordingly, thiere, the legal regime for inland waters,
of which ports are part, would logically be govetri®y national legal regime rather than
international law of the sea. Despite the Convergiapparent omission of inland transit
rights, there is however a great body of intermatidaw regarding the scope and right of
port access.

1.7 Summary

Both internal waters and ports are within the terial sovereignty of coastal States.
Foreign vessels authorized to enter internal watéra coastal states must in every
ramification endeavour to comply with the law oé ttoastal state, likewise the port state
which under the customary international law is p#ad to exercise certain measure of
jurisdiction over visiting vessels in its port.tims unit, we discussed: Internal waters and

1.8 References/Further Readings/Web Resources

1. Cedric Ryngaert and Henrik Ringbpintroduction: State Jurisdiction: Challenges and
Potential’ (2016)nternational Journal of Marine and Coastal Latl. 31

2. Tasikas, Vasilios. "The regime of maritime padcess: a relook at contemporary
international and United States law." (20Qéyola Maritime Law Journalvol. 7

1.9 Possible Answer to Self-Assessment Exercise

1. The sovereign rights of a coastal state over iegmal waters are equal to that which
it assets on its land territory. The coastal statkerefore free to make laws relating
to its internal waters, regulate any use, and nga@source as it pleases and in the
absence of agreements to the contrary, foreigreleebave no rights whatsoever in
internal waters, not even the right of passage.

2. Just like internal waters, coastal states asskgduereign right over their territorial
sea. Reaarticle 2 of the UNCLOS. The only difference between the tavthat,
while foreign vessels under international law Haes tight of innocent passage in
the territorial sea, there is no such right inititernal waters.
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3. In customary international law, port situates ia thternal waters and so is part of
a State’s territory. Thus Port-States have thet tigldeny entry to foreign vessels
or place conditions for foreign vessels accessieq ports, can carry out
inspections for punishment in case of any breachefaw
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Unit 2: The Regime of the Continental Shelf

2.1 Introduction

The continental shelf has been definegageological expression referring to the ledges
that project from the continental landmass intossaad which are covered with only a
relatively shallow layer of water (some 150- 200em® and which eventually fall away
into the ocean depths some thousands of meters teepedges or shelves take up some
7 to 8 percent of total area of ocean and theerextaries considerably from place to place.
Continental shelves are known for their rich oilayas deposits which often make them
host to expensive fishing grounds. This fact howesteemulated a round of appropriations
by coastal States in the years following the Sedtwdld War, which gradually altered
the existing legal position/status of the contiaéshelf from being part of the high sea and
free for exploitation by all States until its cuntegecognition as exclusive to the coastal
States (M N Shaw, 2004) p.521. But there is seriesge with the implementation of
Article 76 of UNCLOS to entitle coastal state claim the reses found in their outer
continental shelves.

2.2 Learning Outcomes
At the completion of this unit, you are expectedbéoable to:

I Explain the jurisdictional issues with the ContitedrShelf
. Appreciate the difficulties associated with the lerpentation of Article
76 of the UNCLOS

2.3 Jurisdictional issue with the Continental Shelf

Under the 1982 Convention, the coastal State maycese sovereign rights over the
continental shelf for the purposes of exploring amgloiting its natural resources. Such
rights are exclusive in that no other State mayewadte such activities without prior and
express authorization from the coastal State.A$eele 77 of the Convention. It has been
suggested that the sovereign rights recognizedaasagb the continental shelf regime
specifically relate to natural resources, so tfutexample, wrecks lying on the shelf are
not part of the contemplation of the provision (MSNaw, 2004) p.521. Furthermore, the
rights of coastal State over the continental sldif not depend on occupation,
effective/notional or any express proclamatiomas been indicated also that the exercise
of the rights by coastal State over the continestialf shall not infringe on the freedom of
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navigation, or on other rights and freedom of fgneships as the legal status of the
superjacent waters as part of the High Seas remaiaffected (UNCLOS, Art. 78 (1) &

(2)).

States jurisdiction over their continental shelh@vever automatic, but problem arises
with the shelf is of the nature that would entithe state to a claim over the resources in
the outer continental shelf. In this case, thesgligtion is not automatic but would require
some complex procedure to come by, a situationhvimiany States detest. See generally
Article 76 of the Convention.

Self-Assessment Exercise

1. What iscontinental shelf

2. For a successful claim to the resources of outatimental shelf, a
coastal State has some hurdle to cross. Discuss.

2.4 Outer Continental Shelf

The term outer Continental Shelf refers to all salged land, its subsoil and seabed that
belong to the United States and are lying seawaddoaitside the states' jurisdiction, the
latter defined as the "lands beneath navigablergfaite Title 43, Chapter 29, Subchapter
I, Section 1301. See also Article 76 of the Conigent

2.5Claims to Outer Continental Shelf

While the United Nations Convention on the Law bk tSea grants coastal States
jurisdiction to extended/outer continental she|aadnt to their coastlines, the problem lies
on the inability of many states especially deveigpStates to exercise this jurisdiction
owing to the legal, financial and technical hurdhey must pass before successfully
establish their claims to the resources found @i taxtended continental shelvésticle

76 of the Convention under certain geological condsi gives coastal States right of
claims up to 350 nautical miles the area referiedag the Outer Continental Shelf.
Effectively, Outer Continental Shelf only comesoirixistence if it is properly claimed by
a Coastal State. The definition of Continental Blas offered byArticle 76 of the
Convention in itself presents some difficulty, cdexity and somewhat contradictory so
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that it further requires a great deal of data anengific analysis. Coastal States therefore
find it extremely difficult to successfully estatititheir claim and exercise their jurisdiction
over the resources within the outer continentalv&seas a result of the stringent provision
of the relevant article. For a successful impleragon ofArticle 76 of the Convention and
subsequent claim to the outer continental shelitiffwm coastal States would include:

I Elaborate and tortuous legal, scientific and tecdlncapabilities,
. High national research facilities
iii. Adequate external advice and assistance.

All these will require the availability of experis various fields and capacity, constant
training and retraining of nationals in the aboredds which most coastal States at present
cannot afford. The article therefore requires fertfeview.

2.6 Summary

Although, the Convention grants automatic jurigdicto coastal over the resources found
in their continental shelf, the stringent requiretsefor scientific evidence to substantiate
outer continental shelf (OCS) entitlement pressatsus hurdles to the States concerned.
Article 76 of the Convention requires States to submit infram to the Commission on
the Limits of the Continental Shelf (CLCS) in a tpsand complex process which most
States find extremely difficult to comply with. this unit, we discussed: Jurisdiction over

2.7 References/Further Readings/Web Resources

M.Sc.E Thesis presented to the Department of Ggoded Geomatics Engineering,
University of New Brunswick Canada in October 2002.

1.8 Possible Answer to Self-Assessment Exercise

1. Article 760f the UNCLOS rather explains continental shedftklefine it. Paragraph
| states thathe continental shelf of a coastal State compiiseseabed and subsoil
of the submarine areas that extend beyond itsttgral sea throughout the natural
prolongation of its land territory to the outer ezlgf the continental margin, or to
a distance of 200 nautical miles from the baseliinesy which the breadth of the
territorial sea is measured where the outer edgthefcontinental margin does not
extend up to that distanck.consists of the submerged prolongation of thedla
mass of the coastal State, and consists of theedeatd subsoil of the shelf, the
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slope and the rise but does not include the deeprofioor with its oceanic ridges
or the subsoil thereof.

The right of coastal States over the resourcesdidanthe continental shelf is
automatic. What presents some difficulties is withenState shelf projects beyond
the normal limits of continental shelf amounting wdhat is known as outer
continental shelf. Title over the resources founthis zone is not automatikrticle

76 of the UNCLOS outlines conditions to be fulfilléok a successful claim. But,
the implementation drticle 76involves, technical, technological, financial aesliw
as legal input which several States, especiallyeldging States cannot afford at
present.
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Unit 3: Doctrine of Maritime Hot Pursuit and Ship in Distress

3.1 Introduction

In customary international law, the doctrine of itiare hot pursuit recognizes the right of
a coastal state to pursue onto the high seas arelasegisiting/foreign vessel that violated
its laws while within its territorial waters. Thight vested on the coastal States to pursue
a vessel and seize it on the high seas constauategception to two fundamental principles
of international law of the sea- first, the concefpihe freedom of navigation upon the high
seas, and secondly, the principle that a shipbgestito the exclusive jurisdiction of the
state whose flag it flies-or ships in distress, there is a traditional agabgnized right of
access to port for purpose of refuge. Howeverrehent rise in marine pollution incidents
seems to have jeopardized the traditional righbysag by ships in distress. Although
numerous maritime conventions contain provisiorthis effect, the nature of the right
remains controversial.

3.2 Learning Outcomes
At the completion of this unit, it is expected tlgat will be able to:

I Understand and discuss the doctrine of hot purand,
. Ship in distress and its access to ports

3.3 Basis for the doctrine of Maritime Hot Pursuit

The origin and legitimacy of the doctrine of hotrguit can be traced to over 100 years of
state practice and can be described as a refleofiaustomary international lagge J
Molenaar, 2004). Maritime hot pursuit evolved asuatomary international law doctrine
(N M Poulantzas, 2002), before being first codifietb an international treaty bArticle

23 of the 1958 Geneva Convention on the High Seas Ktigh Seas Convention). The
doctrine of hot pursuit retained its exact meaninderArticle 111of UNCLOS as it had

in the 1958 Hence, the doctrine enjoys "all the sanction aidern State practice and
opinion"(R C Reuland, 1993). The right of hot putrsis earlier noted is an exception to
exclusive flag state jurisdiction, and the basristh@ doctrine is that the high seas should
not be a safe haven for those who attempt to esbadawful jurisdiction of another state
(R C Reuland, 1993) p. 559. In fact, while suppaytihe rationale for this doctrine,
Reuland argued in the following words:
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Limiting a state's enforcement jurisdiction to itsrginal seas
would needlessly foil the state's interest in theoeement of its
laws. There is simply no good reason to throw upagier to
pursuit at the line dividing the state's territbmaaters from the
high seas. Pursuit onto the high seas offends d¢hnetorial
sovereignty of no state. Nor does hot pursuit unadfend the
principle that ships on the high seas are subgethe exclusive
jurisdiction of their flag state. Only escapingmhthat at one time
properly fell within a state's territorial jurisdiien are exempted
from the exclusivity rule.

Under the customary of international law, Statesgranted the right of hot pursuit. This
right constitutes an exception to the principlextlusive flag jurisdiction on the high seas.
The doctrine also represents a transgression uygseavereignty of the flag of a foreign
state as the offending foreign vessel can be pdrsuen beyond the limits of maritime
zones.

The rationale behind this right as provided by dioetrine of hot pursuit is necessary to
maintain the balance between the principles of fra@gation on the high seas and the
interest of the coastal States in the effective egoance of their coastal borders
(Poulantzas, 2002). The right given by the docteneourages the promotion of public
order by minimizing conflicts. Although the exereisf the right of hot pursuit interferes
with the principle of freedom of navigation, itasly exercised against a vessel which has
violated the laws of the coastal State when thegereasonable ground to believe that there
has indeed been a violation. In the long term,pussuit does not pose any great threat to
the principle of free navigation as it is not oftesed by the States.

It should be noted however, that the right of hospit ceases once the fleeing vessel enters
the territorial waters of its flag state or thodeaothird state. In these circumstances,
pursuing a vessel into another state's territoveatiers have traditionally been considered
as a violation of that state's sovereigfityus, the right of hot pursuit is seen as a pragenat
balance between the coastal state's interest ioreimg its laws and the interests of the
international community in the freedom of the oseamd the integrity of territorial
jurisdiction (R Walkey.

Self-Assessment Exercise
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1. How is the doctrine of hot pursuit an exceptiontie principle of
exclusive jurisdiction of the flag-state?

2. Discuss the various conditions or principles thatlg the exercise of righ
of hot pursuit

3. The general rule of international law is that sldpsiot have right to ente
the port of foreign nations. Discuss

—+

-

3.4Conditions for the Exercise of the Right of Hot Pusuit

Some conditions should be fulfilled in accordancthvihe norms of international law to
be able to justify hot pursuit. One of the basiguieements is that the pursuit should be
immediate. The phrase implies that the pursuit khba commenced as soon as possible
after the offence is committed by the foreign ve¢Baird, 2002). Article 111 of the
Convention also lays down certain conditions wislshuld be fulfilled for the exercise the
right to be justified. These conditions are disedsiselow:

Good Reason

The State which is exercising its right under tloetdne of hot pursuit
must have reasonable ground to believe that theigiorvessel has
transgressed the law of the State. The leadingetin&l contained in the
UNCLOS is the requirement that there shoulélg®od reasomo believe
that the foreign vessel violated the law and regaiaof the state within
its territorial waters. The phrase ‘good reasomgasts that there should
be more than a mere suspicion that an offence éas tcommitted by the
vessel. The reason should be based on a strongrsiggication. The right
of hot pursuit is limited not only to a committeffamce. The right can
also be exercised in the case of attempted offep@eforeign vessel.

. Pursuit must commencewithin the maritime Jurisdiction of the

pursuing State

A foreign vessel may be pursued when it commits amgng either
physically or constructively while it is under theisdiction of the law
enforcing stateThe issue is thahe pursuit must commence when the
foreign vessel is still within the internal wateesyitorial sea, archipelagic
waters, contiguous zone or Exclusive Economic Zohéhe pursuing
State.
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Signal to Stop

The pursuit can be commenced only after the foreggsel has been given
an auditory or visual signal to stop, which hasrbeeard or seen by the
foreign vessel. The requirement here is thatorder or signal to stop must
be auditory or visual and it must be given fromhsacdistance that the
foreign vessel is able to hear or see the signangby the enforcement
vessel. Giving a signal to stop through a radi@foast can be confusing.
That was why when the 1958 Convention was draftezkcluded radio
signal. The reason for excluding radio signal west there may be no
limit on the distance from which a radio signal magy given (Tasikas,
2004).

. Authorised Vessel

The right of hot pursuit can be exercised only btharized government
vessels or warships which are identifiable andrtleaarked. In addition,
such vessels should be under the service of thergment. It means that
enforcement vessels, naval submarines, coast geaskls and ministry
or defense or military vessels can exercise th# 0§ hot pursuit. If the
government especially authorizes any other vessalroraft to enforce
law and order of the State, they can also exetbiseight of hot pursuit
provided that they are clearly marked as being ugdeernment service.

Continuous and uninterrupted Pursuit

The law requires that there should be no interomptiuring the course of
the pursuit. That is to say, the pursuit must bginaous. The law requires
that that the first vessel or craft should contipuesuing the foreign vessel
until some other vessel or craft which has been &@nby the coastal
authorities or has been summoned by the pursuisgeVarrives at the
spot and continue the pursue. There may be sorserre#or interruptions.
For example, where the pursuing vessel develops smechanical or
technical failure it may be compelled to disconérhe hot pursuit, or due
to any natural causes like darkness or bad clinasttcweather conditions
the pursuing vessel is forced to give up the clvader any other reason
like stopping to study evidence left by the flee#egsel or arrest any other
small boats which are accompanying the foreigneless
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vi. Termination of Hot Pursuit

The right to pursue terminates immediately theradieg vessel enters the
territorial sea of its own jurisdiction or any thiState. A hot pursuit also
terminates when it is abandoned or is interrupfBais restriction is
important due to the fundamental rule of the sagetyg of the other state.
Under the Convention on the Law of Sea and Highs Sé hot pursuit
must not be resumed when the fleeing vessel erttemvn territorial
jurisdiction or the territorial jurisdiction of &itd state and subsequently
returns to the high seas. a times foreign vessdéks advantage of this
provisions to used it intentionally to evade ardhsting hot pursuit.

3.5 Ships in Distress

The right of access to ships in distress in po#as lbeen long recognized in customary
international law. This right has been explicitBcognized in respect of preservation of
human life and is exercised in accordance withicles 18(2), 39(1) (c) and 98f the
Convention. However, there is as yet no legal consensus asdgdgfs conflict with the
interests of the coastal State. The debate ondheaf ships in distress to enter a port of
refuge or the right of a coastal State to refugeyan of great importance in both public
and private maritime law. Under customary intetnadi law, there exists no right of entry
into ports for foreign ships unless there is atyreanferring such right to the ships of the
flag state concerned (A. V. Lowe, 1977). The righta foreign ship in distress to seek
refuge in port is not explicitly governed by anyteimational regime, including the
UNCLOS. Therefore, the customary right of shipslistress to enter any port or place of
refuge constitutes an exception to this genera. riihis customary right has not been
codified in any international convention but hasme&videly acknowledged and defended
especially by maritime States. According to thigeption, ships are entitled to certain
“humanitarian considerations and jurisdictional repéions when they are forced into a
foreign jurisdiction as a result of force majeu(d” Chircop, 2002).

Although the United Nations Convention on the Lavihe Sea has no explicit provisions
regarding the right of ships in distress to entey @ort, the Convention has several
provisions that implied this right. They includestprovisions on:

a. the duty to render assistance to persons at seaO@r

b. the privileges and immunities granted to foreigipslin case of force majeure

c. the exercise of the authority by coastal or paatest over foreign ships conditional
upon the fact that the ships must have enteredeters voluntarily
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d. passage in the territorial sea includes stoppind anchoring when they are
rendered necessary by force majeure or distress§AINCLOS).
The foregoing shows the fact that distress or fonegeure validly constitute an exception
to the absence of a right of entry into ports. Thie recognition of the right of access by
a ship in distress to port is not in question. Wha question, however, is the absolute or
conditional nature of this right.

3.6 Summary

The customary international law principle is thaghap in distress can seek refuge in any
port as a safe haven. This is just an exceptiah@ageneral rule that ships do not have
automatic and absolute the right of entry to pbdtber State under normal circumstances.
In this unit, we discussed: The right of hot pursid an exception to the principle of the
freedom of the seas and that of the exclusivedigti®n of the flag-state and the conditions
for the exercise of this right and right of accesport by ship in distress as exception the
general international law rule that ships do natehaght of entry to foreign ports except

on agreed treaty.
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3.8 Possible Answer to Self-Assessment Exercise

1. The right of hot pursuit is an exception to exahadiag state jurisdiction. The rationale
behind this doctrine is that the high seas shoatdarve as a safe haven for those who
attempt to escape the lawful jurisdiction of anotBtate. The doctrine is an exception
to the principle of exclusive jurisdiction of thiag-state because it transgresses upon
the sovereignty of foreign state as the offendimigijn vessel can be pursued even
beyond the limits of maritime zones into the higha.s

2. The exercise of the right of hot pursuit is guidy series of principles and conditions
in accordance with the norm of international law:

I. Good reason:Pursuing State must have reasonable ground tovbeliat the

foreign vessel has transgressed its law.

ii. Immediate: The pursuit should be commenced as soon as possilde th#
offence is committed.

iii. Maritime Jurisdiction: The pursuit must commence within any of the magtim
zones of the enforcing State.

Iv. Signal to stop: The pursuit can be commenced only after the fareessel has
been given an auditory or visual signal to stopchlii has heard
or seen.

v. Type of vesselsThe right of hot pursuit can be exercised onlyayhorized
government vessels or warships which are clearlykethas
such.

vi. Continuity: The pursuit must be continuous and uninterrupRzadArticle
111of the UNCLOS

3. Under customary international law, there isigbtrof entry into ports for foreign
ships unless there is a treaty conferring such takhe ships of the flag state
concerned (A. V. Lowe, 1977). The right of a foreghip in distress to seek refuge in
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port is not explicitly governed by any internatibregime, including the UNCLOS
although such customary right may under state jgeacbnstitute an exception to the
general rule.
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MODULE 5: THE REGIME OF THE HIGH SEAS

Introduction

The primary legal regime of the seas is @@vention on the High Seas which is an
international treaty that codifies the rules ofemmiational law relating to the high seas,
otherwise referred to as international waters. To@vention was one of four treaties
created at the United Nations Convention on the bathe Sea (UNCLOS I). The four
treaties were signed on 29 April 1958 and enteméwl force on 30 September 1962. The
Convention on the High Seas has been replacedeb$382 United Nations Convention
on the Law of the Sea (UNCLOS lIIl), which introddcgeveral new concepts to the law
of maritime boundaries with specific provisions.

Unit 1: The Commonage Concept of the High Seas ar&kabed
1.1 Introduction

By "high seas"Article 1 of the Convention on the High Seas meatisparts of the sea
those are not included in the territorial sea ottlre internal waters of a Statéhe history

of the law of the sea characterises a constargglibetween states that asserted special
rights to vast areas of the sea and other stad¢sisted on the freedom to navigate and
fish in all the ocean spaces. Today, the high aadsthe seabed are open for exploration
and use by all states subject to the provisiorth@fpresent legal regime of the sea to that
effect.

The common heritage of mankind a general concept of international law which
establishes that some localities belong to all mityand that their resources are available
for everyone’s use and benefit, taking into speatabunt future generations and the needs
of developing countries. It is a principle of intational law that states that certain defined
territorial areas and elements of humanity's comimenitage should be held in trust for
future generations and be protected from exploitally individual states or corporations.
The 1967 World Peace through Law Conference refdo¢he high seas as “the common
heritage of mankind” and stated that the seabedde subject to United Natidrsontrol

and jurisdiction It is intended to achieve aspects of the susténdbvelopment of
common spaces and their resources.

1.2 Learning Outcomes
At the completion of this unit, you are expectedbéoable to:
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I. Have a good grip of the concept of common herit#fgaankind as it relates to the
seabed and its resources

ii. The legal status of the Area and its resouraes,

lii.  The international legal framework for the actistigherein.

1.3 Deep Seabed of the High Seas, as Common Herdagf Mankind

The concept of the common heritage of mankind raffithat the natural resources of
certain region such as the deep seabed and ofsp#ee are held in common by all nations,
and should be exploited and distributed equitablythe benefit of mankindn 1970,
United Nations General Assembly Resolution 274% Beclaration of Principles
Governing the Seabed and Ocean Flomas adopted by 108 states which held that the
deep seabed should be preserved for peaceful ms@msl is the Common Heritage of
Mankind. Meanwhile, the United Nations Conventiontbe Law of the Sea (UNCLOS)
under itsArticle 136on the Common Heritage of Mankind concept wasdtad relate to
"the seabed and ocean floor and subsoil theregbrukthe limits of national jurisdiction”.

Self-Assessment Exercise

—

1. Enumeratethereasons for whickhe Authority is required to adop
appropriate rules, regulations and procedures wetard to
activities in the Area

2. Briefly discuss the legal status of the Area

3. Explainthe termDue Diligence as espoused by tiseabed
Disputes Chamber of the International Tribunaltfer Law of
the Sea

1.3.1 Legal Status of the Seabed (Area) and its Resources

As a way of radical departure from the traditionopen access and freedom of the high
seas, the 1982 United Nations Convention on the dathe Sea (UNCLOS) under its
Article 136declared the seabed area beyond the limit of maltipirisdiction (the Area)
and its mineral resources as tt@mmon heritage of mankinéccording to the above
article,the Area and its resources are the common heritdgeankind.The implication

of this declaration is that the Area must be cdl@doand administered by the International
Seabed Authority (the Authority) for the benefit mlankind as a whole. All mineral
exploration and exploitation activities within tkene must therefore be sponsored by a
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State Party to UNCLOS and approved by the Authofitye Authority has adopted and
approved regulations and guidance for exploratictiviies in the Area and in 2013
commenced the development of regulations to gotleenfuture exploitation of seabed
minerals, using polymetallic nodules to test rus iew venture.

1.4International Legal Framework for Activities in the Seabed

United Nations Convention on Law of the Sea undegt RI, in conjunction with its 1994
Implementation Agreement relating to Part XI, defirthe legal status of the seabed and
sets forth the international legal framework fothases regarding the deep seabed mining
and marine scientific research within the Area. Hugding principle of the common
heritage of mankind clearly manifests in severaysvsuch as the following:

a. all rights in the resources of the Area are caeféon humankind as a whole, on
whose behalf the Authority shall act,

b. no State or natural or juridical persons can claoquire or exercise rights with
respect to resources in the Area except in accoedanth Part X,

c. all mining and any minerals recovered may only lienated in accordance with
UNCLOS and the rules adopted by the Authority,

d. States are enjoined to ensure that they exerciffectiwe control” over any
activities by their state enterprises and othewunahtor juridical persons they
sponsor,

€. activities in the Area, including marine scientifesearch, are to be conducted for
the benefit of mankind as a whole, and

f. financial and other economic benefits from seabadnm are subject to equitable
sharing under rules to be developed by the Authofee generallyJNCLOS
articles 137-143.

It is the requirement of the Convention that neggsmeasures should be taken to ensure
effective protection for the marine environmentnfrbarmful effects which may arise from
mining-related activities. The Authority shall tkésre adopt appropriate rules, regulations
and procedures for the following purposes amongrstfor:
a. the reduction, prevention and control of polluteomd other hazards to the marine
environment, and
b. the protection and conservation of the natural uesss of the seabed and the
prevention of damage to the flora and fauna ofrttagine environment (Art. 45
UNCLOYS). It is also the requirement of the Convemtin Part XII that national
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rules for pollution from seabed activities in theeA and those within national
jurisdiction should not be less effective than ingtional rules, standards and
recommended practices and procedures (Arts. 2082R€LOS). The law
provides furthermore that all States share a comotdigation to protect and
preserve the marine environment, including rareawile ecosystems as well as the
habitat of depleted, threatened or endangeredespand other forms of marine life
(Arts. 192 & 194.5 UNCLOS).

1.5 The Obligations and Responsibilities of sponsinig States

In a special advisory opinion of the Seabed DispGtieamber of the International Tribunal
for the Law of the Sea in 2011, the legal requinetmef States sponsoring mining entities
under the Convention were elaborately explainece Thamber advised that sponsoring
States were expected to exercise a high degregduef diligence” to ensure that an entity
they sponsor whether natural or juridical persammied with the relevant provisions of

the Convention and the regulations adopted by tUt@dity.

While interpreting what is meant by “due diligenc#ie Chamber determined that a State
has the obligation to adopt and enforce laws, egguis and administrative measures at all
times that it is acting as a sponsor of an en8tych measures must be at least as stern as
those adopted by the Authority and no less effedinan any other relevant international
rules, regulations and procedures for environmematection. Such rules and standards
must give effect to following:

a.

©cooo

the precautionary approach based on Principle 1bedRio Declaration requiring
actions where scientific evidence is insufficientt Bwhere there are plausible
indications of potential risk”,

best environmental practice,

technical and financial guarantees by a contractor,

provision should be made for recourse for compé&msaand

conduct of an environmental impact assessment.

To circumvent the possibility of the rise of “spongsg States of convenience” with
varying regulatory requirements, the Chamber detexdithat the due diligence obligation
was the same for both developed and developingtaesn
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1.6 Summary

The principle of the common heritage of mankindrdtie seabed of the high seas became
imperative due to the growing concern among thermnational community regarding the
problems of jurisdictional control over the oce#wof and its resources. Further to the
traditional conflicts over fishing rights on thease the advancement in technology has
created additional problem regarding the explatatof the mineral resources of the
seabed. The adoption of the commonage principle thexefore to assuage the fear of
developing States that advance nations would sgpase the seabed and its resources to
competitive national appropriation and use. In timg, we discussed: Concept of common
heritage of mankind as it relates to the seabed laghl Status of the seabed and
international framework governing the activitiesrgin.
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1.7Possible Answers to Self-Assessment Exercise

1. The Authority adopts rules, regulations and pdages in relation to the Area in order
to:

I. reduces, prevent and control of pollution in tharine environment
li. protect and conserve the natural resourceketeabed
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iii. prevent damage to the flora and fauna of tregine environment. Read article
45 of the UNCLOS.

2. Pursuant tarticle 136 of the UNCLOS, the seabed area is beyond the it
national jurisdiction and its mineral resources @gelared theommon heritage of
mankind The implication of the declaration is that theeAmust be controlled and
administered by the International Seabed Authdtitg Authority) for the benefit of
mankind as a whole

3. The termDue Diligenceas used in this context depicts a situation by WwhiState
has the obligation to adopt and enforce laws, edguis and administrative
measures at all times that it is acting as a sparfsan entity. Such measures must
also be at least as stern as those adopted byuthemty and no less effective than
any other relevant international rules, regulatiand procedures for environmental
protection.
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Unit 2: Fishing Rights and Pollution Regulations

2.1 Introduction

In customary international law, living resourcestlod areas beyond the limit of national
jurisdiction have been traditionally regarded aswown property or common resources.
The doctrine of common resources states that rie &a have exclusive rights over them,
or the right to prevent others from joining in thekploitation (Christy and Scott, 1992).

The freedoms of the high seas, and the attendaatdm to fish, well recognized in

international customary law, is a consequence efdbctrine of the common property
applied to fisheries resources in the area beyatidmal jurisdiction (M. C. Engler, 2007).

2.2 Learning Outcomes
At the completion of this unit, you are expectedbéoable to:

I Explain the rights of States to fish in the highse
. Explain how pollution/environmental impact by fisbiactivities are regulated.

2.3 Fishing rights in the high seas

The freedom of the high seas is one of the notatieiples of the 1982 United Nations
Convention on the Law of the Sea as set out uAderle 87. However, it is very important
to note that this freedom is a limited one andssoat absolute. The Convention provides
that, the high seas are open to all States, whether abastand-locked. Freedom of the
high seas is exercised under the conditions lawrdby this Convention and by other rules
of international law. It comprises, inter alia, botor coastal and land-locked Statd@#iis
freedom comprises among others, the freedom oinfistsubject to the conditions laid
down in section 2 of the Convention. Unlike margimmones under full sovereignty of the
coastal States, the UNCLOS imposes specific coatiervand utilisation obligations on
States respecting conservation, utilisation anareefnent in their exclusive economic
zones and on the high seas (M Tsamenyi and Q Hak@d®).Article 116 of UNCLOS
provides thatll States have the right for their nationals tggage in fishing on the high
seas subject to:

(a) their treaty obligations;

(b) the rights and duties as well as the interestoastal States
provided for, inter alia, in article 63, paragragh and
articles 64 to 67; and

(c) the provisions of this section
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Having learnt much of the rights that States havsh on the high seas and the attendant
duties and obligation, we do not intend to delvepdiato the discourse here. Our objective
Is to see how this and the fishing activities intpaarine environment and the way they

are regulated.

Self-Assessment Exercise

1. Briefly discuss fishing rights in the high seas

2. Pollution is one way by which fishing activities ncampact marine
environment. In concise form, discuss the legalvigions towards
checking this problem

2.4 Pollution/Environmental Impacts of Fishing on the High Seas rad their
Regulations

Fishing activities can impact on the marine envinent. This may occur in several ways
including pollution from fish processing plants wiican lead to the alteration of marine
habitat. Fisheries deeply modify the trophic chaml the flows of biomass and energy
across the ecosystem. They can also alter haletgiecially by destroying and disturbing

bottom topography and the associated habitatsingigjear can affect the living and non-

living environment within which the target and athelated resources live. Environmental

damage can also result from the very nature ofiiieng technology such as the use of
dynamite or poison or from the inappropriate usarobtherwise acceptable gear like using
trawls in coral reefs or sea grass beds.

The 1982United Nations Convention on the Law of 88as imposes an obligation on
States to ensure that efforts are made towardsaimgervation of the marine environment
in every fishing procesdrticle 117 states thatll States have the duty to take, or to
cooperate with other States in taking, such meastmetheir respective nationals as may
be necessary for the conservation of the livingpueses of the high seasThese must

include the measure to minimise and prevent mapol&ution resulting from oil and

garbage pollution from fishing vessels. The Stalbesefore have a responsibility not to
pollute the sea, and take into due cognizanceathie &bout oil and garbage pollution from
vessels, including fishing vessels. Pollution @& tharine environment by ships, including
fishing vessels, is strictly controlled by thrternational Convention for the Prevention of
Pollution from Ships (MARPOL Convention) 19%&eAnnex IV Prevention of Pollution
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by Sewage from Ships (entered into force 27 Séeteri003) which“Contains
requirements to control pollution of the sea by agsy the discharge of sewage into the
sea is prohibited, except when the ship has inatiogran approved sewage treatment plant
or when the ship is discharging comminuted anchtksied sewage using an approved
system at a distance of more than three nautidakrfiom the nearest land; sewage which
Is not comminuted or disinfected has to be disadag a distance of more than 12 nautical
miles from the nearest land”.

Therefore, under the United Nations Convention lo ltaw of the Sea, particularly in
Articlel1§ States are under obligation to make provision tiee protection and
conservation of marine resources and the maring@maent in every maritime zone
within their jurisdiction and subject to their régtions as well in the high seas. Thus, while
UNCLOS expressly recognises the right of natiomdiStates to fish in the high seas it
also places states under an obligation to adapgliresource conservation measures based
on the best scientific research available to stasegrescribed by UNCLO@rt. 119 in
respect of their nationals engaging in fishing anesting activities in the high se@st.
117).

Article lof the Convention on Fishing and Conservation of the Igvitkesources of the
High seas, 195&ffirms that all the States had the duty to adwpto-operate with other
States in adopting such measures as may be ngcésséne conservation of the living
resources of the high seas. In addition, there haem other agreements concerning the
environmental protection of the high seas suclhamternational Convention relating to
Intervention on the High Seas in cases of Oil Raliu Casualties, 1969 effective from
1975M. N. Shaw, 204 p.553-554.

2.5 Types of sea pollution

i. Garbage

Garbage and plastic debris (bags, straws, cutsexypack rings, water bottles, etc.) is a
huge threat to the survival of marine fauna. Trigsimgested, causes entanglement, and

suffocates our ocean friends.
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li. Sunscreen and Other Topicals

Sunscreen, body lotion, insect repellents, esdaemig hair products, and makeup can all
make their way into the water via the bodies ofnsmiers. These substances negatively

affect algae, sea urchins, fish, and mammals irotlean as well as coral reefs.
iii. Oil Seepage

While oil seepage from highly pressurized seaffogk does occur naturally in some areas
around the world, there are plenty of other waysidws are adding to the problem. Oil
from vehicles on the road wash off and trickle ittie ocean. Boats sometimes spill oil
directly into the water. Of course, there are alstasional catastrophic oil spills. No matter

how the oil seeps, it's harmful to marine life.
Iv. Sewage

Sometimes our sewer and septic systems don’t appraperly or do not remove enough
nitrogen and phosphorus before discharging our geatgr into the waterways. The EPA
estimates that 10-20% of septic systems fail atespoint in their operational lifetimes.
This can happen due to aging infrastructure, ingyppate design, overloaded systems, and
poor maintenance. The resulting pollution comesnfreoaps and detergents, human

wastewater, and solid sludge.
v. Agricultural and Aquaculture Runoff

Nitrogen-rich fertilizers and pesticides applied ibland farmers run off into the ocean
through rivers after a rainstorm. Also, the aquiaelindustry has been known to release

uneaten food, antibiotics, and parasites fromflsims into nearby waters.
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vi. Industrial Waste

Industrial waste is a huge issue when it comesé&ao dumping. Dangerous toxins that
accumulate include radioactive waste, arsenic, baaride, cyanide, and many other high
contaminants. This waste infects the water andifeeaincluding the ones that we humans
eat.

2.6 Prevention/Reduction of marine pollution

The Oceans are massive, pulsing, vibrant bodiegtér that serve humanity in countless
ways from providing food to enabling commerce tm@y being beautiful. But these

powerful expanses of sea are not invincible. Eadr,yhuman activity erodes marine life
in some way, essentially polluting the oceansetidmes complicated to ignore the gravity
of ocean pollution, even for the most skeptical! #yply changing a few habits in your

daily life, you can make a difference it helps reglyplastic waste more than you think.
Here are some solutions to reduce the Ocean pwiluti

I Refuse disposable utensils: Straws, cutlery, tumbis and plastic bags

Plastic forks, knives and spoons may be convenharitthey’re wreaking havoc on our
oceans. In fact, six million tons of non-durablagtics are discarded every year. “Non-
durable” means that the plastic has a useful fifess than three years. Other examples of
non-durable plastics include plastic packaginghraags, cups, and more.

Plastic bottles are present in very (very) largargiies in our oceans, they are ingested by
marine mammals or accumulate in nature and on eaches. Different kinds of plastic
can degrade at different times, but thaverage time for a plastic bottle to
completely degrade is at least 450 yearst can even take some bottles 1000 years
to biodegrade. Thé&reat Pacific Garbage Patchis a colossal floatingnass of
plastic that currently measures three times the size aric¢e

il. Recycle Properly

Recycling is an important factor in conserving makuesources and greatly contributes
towards improving the environment. Below are somipfal hints about recycling in and
around the home.
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iii. Reduce energy use

Drastic reductions will help reduce Oceans’ tempges. Current increases in
temperatures are threatening marine life and stgriii with scarce levels of oxygen.
Carbon dioxide from burning fossil fuels is makimgir oceans more acidic. One
consequence could be the loss of corals on a gkiadé, as their calcium skeletons are
weakened by the increasing acidity of the wateer&haremany simple ways you can
reduce your energy use.

2.7 Summary

Under the United Nations Convention on the Lawhef $ea, 1982 States have the right to
fish on the high seas and every state retains ahgpetence make laws for their ships
although certain minimum standard are imposed emthFishing activities have some

level of marine impact including pollution, hente theed for the regulation of fisheries in
the marine zone especially the high seas. In thits we discussed: Rights to fish on the
high seas and Environmental impact of fishing adbas and their regulations.
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2.9. Possible Answer to Self-Assessment Exercise

1. The freedom of the high seas is widely provided doder article 87 of the
UNCLOS and this includes the right to free fishinghe high sea. The fishing right
Is however made subject to the conditions laid dowsection 2of the UNCLOS.
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Article 116 of UNCLOS specifically empowers and grants allt&ahe right for
their nationals to engage in fishing on the highssalthough subject to certain
conditionsspecified thereinThe deduction here is that the freedom to fiskthan
high sea, like all other rights outlined in arti8lé of the UNCLOS is not an absolute
one.

Fishing activities can result in pollution and negely impact the marine
environment. The UNCLOS therefore charges Statessare that efforts are made
towards the conservation of the marine environmesvery fishing process. Read
article 117 of the UNCLOS. While recognising the right of naiads of States to
fish in the high seas UNCLOS places states undewsbdigation to adopt living
resource conservation measures based on the bestifgcresearch available to
them. Searticle 119 of UNCLOS Pollution of the marine environment by ships,
including fishing vessels, is also strictly conkedl by thelnternational Convention
for the Prevention of Pollution from Ships (MARPQbnvention) 1973under
Annex IV



