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LAW 513 COURSE GUIDE

INTRODUCTION

Generally conflict of laws]1I is a setof proceduralrulesthatdetermines
which legal systemandwhich jurisdictions appliesto a given dispute
The rulestypically apply when alegal disputehasa ‘foreign’ element
suchasa contract agreedto by partieslocated in different countries.
Conflict of laws is sometimesinterchangeablerefered to as private
internationallaw or internationalprivate law. Whereasthe term conflict
of laws is primarily usedin jurisdictions of the Common Law legal
tradition (England CanadaandAustralig the United StatesNigeria, etc
), private internationallaw is usually usedin France Italy, Greece and
in the SpanishandPortuguesespeakingcountries.

In Germany (and German Speaking Countries suchAastria,
Liechtenstein and Switzerland) as well as in Russid Scotland, the
word international private law is used. Within tteeleral systems (e.g.
in the United States and Australia) where legalflezisa among federal
states require resolution, the term conflict of dax preferred simply
because such cases do not involve an internatiesizé. Hence, conflict
of laws is a general term to refer to disparitie®ag laws, regardless of
whether the relevant legal systems are interndtianiaiter-state.

The term conflict of laws II itself originatesfrom situationswherethe
ultimate outcomeof alegal disputedependeduponwhich law applied,

andthe mannerin which the court resolve the conflict betweenthose
laws. The term, however canbe misleadingwhenit refersto resolution
of conflictsbetweercompetingsystemsatherthan“conflict” itself.

LAW 513 intends to acquaint the students of lawhwiite rules that are
applied by courts to resolve issues when laws féréint countries, on
the subject matter before a deciding court are pposition to each
other, or that certain laws of the same countrycargradictory. When
this happens to be the case, it becomes necessdegide which law is
to be obeyed. Subject to the rule of diplomatic uvmity which exempts
diplomats and other public ministers while in teeritory of other states
to which they are delegates, every nation posseasegxclusive
sovereignty and jurisdiction within its own termgo The law of every
state therefore affects and binds directly all prop whether real or
personal within its territory; and all persons wdnr@ resident within it,
whether citizens or aliens, natives or foreignarg] also contracts made
or acts done within it. Conversely, a state cartmotits law directly
affect or bind property or persons out of its owrritory, or persons not
residing therein. This result flows from the prplei that each
sovereignty is perfectly independent. Howeverhts general rule, there

iv
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appears to be an exception which is that a nataanahright to bind its
own citizens or subjects by its own law in evergqga, but this exception
has qualifications.

WHAT YOU WILL LEARN IN THISCOURSE

This course will justify why courts depart from thdes of the country’s
law and apply those of another system. The justibnis for this
include: (i) To implement the reasonable and laegte expectation of
parties to the transaction or an occurrence d.gqwad Nigerians went
and got married in another country, say Francecoomance with the
rules prescribed by the French law and not the dtitims prescribed by
the Nigerian laws, if Nigerian laws were to be agqbl then the Nigerian
Courts would have to treat the parties as unmagarettheir children as
illegitimate; (i) To avoid grave injustices thaight occur - It would be
for instance possible for the courts in Nigeriardéuse to recognise or
enforce a foreign judgment determining the issusvéen the parties,
but this would cause great inconvenience and avestice. Example, if
divorce was granted in a foreign land based onidordaws un-
contemplated by the parties at the time of the iager

COURSE AIMS

The overall aim of this course is acquaint the eisl of law with the
rules that are applied by courts to resolve issuesn laws of different
countries, on the subject matter before a decidmgt are in opposition
to each other, or when certain laws of the samentcpuare

contradictory.

COURSE OBJECTIVES

To achieve the aims set out above, the courseosetall objectives. In
addition, each unit also has specific objectivdse Tinit objectives are
always given at the beginning of a unit; you showddd them before
you start working through the unit. You may alsonwp refer to them
during your study of the unit so as to check onryprogress. You
should always look at the unit objectives after ptating a unit. In this
way, you can be sure that you have done what wasresl of you by
the unit.

Below are the wider objectives of the course, aghale. By meeting
these objectives, you should have achieved theodithe course as a
whole. On successful completion of the course, slould be able:

o discuss the historical background of this course
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. explain the course salient words such as ‘foreigment and
comity’
o explain conflict of laws and other branches of law.

WORKING THROUGH THIS COURSE

To complete this course, you are required to rdsal study units,
recommended text books and other materials. Eaitflcontains self —
assessment exercises and at an agreed time inothee¢c you are
required to submit assignment for assessment pespds the end of
the course, you are going to sit for a final exation. The course
should take you 14 weeks (revision and examinahetusive) in total
to complete. Below you will find listed all the cponents of the course,
what you have to do and how you should allocate yime to each unit
in order to complete the course successfully.

COURSE MATERIAL

The major materials to be used for the course are:

o Course Guide

o Study Units

o Textbooks and References
o Assignment Files

) Presentation Schedule

In addition, you must obtain the textbooks as thsgy not provided by
NOUN. You are required to obtain them in your ovasponsibility.

You may purchase your own copies. Your tutor willays be available
should you have any challenge in obtaining thebimoks.

STUDY UNITS

There will be four modules in this course which sub-divided into 14
units, and they will be distributed as follows:

Modulel Introduction to Conflict of Laws
Unit 1 Historical Background of Conflict of Laws

Unit 2 Historical Development of Conflict of Laws
Unit 3 Nigerian Conflict of Law

Vi
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Module2 The General Principles of Conflict of Law

Unit 1 Principles of Jurisdiction and Exception from 3drction
of the Courts

Unit 2 Justification

Unit 3 Techniques of Classification, Characterisation and
Categorisation

Unit 4 The Doctrine of Renvoi

Unit 5 Time Factor and Incidental Question

Module3  Personal Connecting Factors

Unit 1 Residence

Unit 2 Forms of Residence

Unit 3 Domicile

Unit 4 Forms and Rules of Domicile

Module4  Limitsof Application of Foreign Law

Unit 1 Limits and Non-application of Foreign Law

Unit 2 Areas Where the Indicated Foreign Laws are Exdude
Various Reasons

Unit 3 Public Policy

Note: Most units contain a number of self test questiohbese

guestions generally test your understanding oftdipecs you have just
covered by requiring you to apply what you havedreasome practical
ways. This will definitely help you to gauge youogress and to
reinforce your understanding of the materials. Tlogewith the Tutor-
Marked Assignments (TMAs), these exercises willisisyou in

achieving the stated learning objectives of theviddal units and of the
course in general.

COURSE MARKING SCHEME

The following table shows how the examination w#l graded for the
guidance of the student.

Continuous Assessment - 30%
Final Examination - 70%
Total - 100%

Vi
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TEXTBOOKSAND REFERENCES

Some of the important materials that will be usedughout the course
are listed below:

Ademola, J. Yakubu (1999)imits to the Application of Foreign Laws.
Maltose Law Books.

Agbede, 1.O. (1989)Themes on Conflict of Laws. Akoka, Lagos:
Shaneson C.I. Ltd.

Cheshire & North (1998Frivate International Law (11" ed.).

David McClean & Veronica Ruiz Abou-Nigm (2012)he Conflict of
Laws (8" ed.). Oxford, England: Sweet & Maxwell.

De Noval, R. (1966). Historical and Comparativerdduction to
Conflicts of LawsRecueil des Cours Vol. 11.

Dicey & Morris (2000). The Conflict of Laws (13" ed.). Oxford,
England: Sweet & Maxwell.

Harrison, T. (nd).Jurisdiction and the Conflict of Laws p.101.

Morris, J.H.C. (2005)Conflict of Laws (6" ed.). London: Sweet &
Maxwell Ltd.

North, P.M. & Fawcett, J.J. (ndprivate International Law (13" ed.).
Oxford University Press.

Pippa Rogerson (2013Fonflict of Laws (4" ed.). Cambridge, London:
Cambridge University Press.

Savinguy, V. (nd). The Conflict of Laws (Guthriel'sanslation).

Sykes & (IjDrers (1981)nternational and Interstate Conflict of Laws
(2"%ed.).

Von Bar (1889)Theory and Prax is de International on Private Trealits

(2nd ed.). cited by Dicey & Moris (1993). Confliot Laws (12"
ed.).
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ASSIGNMENT FILE

In this file, you will find the details of the wogkou must submit to your
tutor for marking. The marks you obtain will fornarp of your total
score for this course. Further, information on #ssignments will be
found in the assignment file itself.

ASSESSMENT

There are two aspects of the assessment of thissesothe Tutor-
Marked Assignments and a written examination. Innglothese
assignments, you are expected to apply the knowleggu have
acquired from the course. The assignments musubmitted to your
tutor for formal assessment in accordance withdéadlines stated in
the presentation schedule and the assignmentThie.work you submit
to your tutor for assessment will count for 30%yotr total score.

SUMMARY

By trying out all of the above, we are quite coefitl that you will not
only have a sound understanding of conflict of Laysu will also be
able to pass your exams with ease. We wish youessowith the course
and hope that you will find it both interesting amskful.
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MODULE 1 INTRODUCTION TO CONFLICT OF
LAWS

Unit 1 HistoricalBackgroundof CONFLICT OF LAWS 11

Unit 2 HistoricalDevelopmenbf CONFLICT OF LAWS 11

Unit 3 Nigerian Conflict of Law

UNIT 1 HISTORICAL BACKGROUND OF CONFLICT
OF LAWS

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 LegalBasisfor CONFLICT OF LAWS II
3.2 Definition of CONFLICT OF LAWS II
3.3 CONFLICT OF LAWS II Situations
34 Reasongor CONFLICT OF LAWS 11
3.5 Private International Law Distinguished fronubkc

International Law

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

The phrase conflict of law is used to signify titla@ laws of different
countries, on the subject matter before a decidmgt are in opposition
to each other, or that certain laws of the sametcp@are contradictory.
When this happens to be the case, it becomes egdesdecide which
law is to be obeyed.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

explainthelegalbasisfor CONFLICT OF LAWS II
define conflict of laws

list the situations in which conflict of laws arsse
state the reasons for conflict of laws.
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3.0 MAIN CONTENT

3.1 Legal Basisfor Conflict of Laws

Subject to the rule of diplomatic immunity whichesmpts diplomats
and other public ministers while in the territorfyather states to which
they are delegates, every nation possesses arseechovereignty and
jurisdiction within its own territory. The law ofvery state therefore
affects and binds directly all property, whetheal rar personal within its
territory; and all persons who are resident witiirwhether citizens or
aliens, natives or foreigners; and also contra@daror acts done within
It.

Conversely, a state cannot by its law directly cfie bind property or
persons out of its own territory, or persons naidieag therein. This
result flows from the principle that each sovergygms perfectly
independent. However, to this general rule, thgmpears to be an
exception which is that a nation has a right tadbis own citizens or
subjects by its own law in every place, but thisception has
gualifications.

Whatever force or obligation the laws of one cowrtave in another
depends upon the laws and municipal regulatiomeflatter. That is to
say, upon its own proper jurisprudence and polityupon its own

express or tacit consent. When a statute or theitewuncommon law
of the country forbids the recognition of the fgrilaw, the latter is of
no force whatsoever. When both are silent, thenagirestion arises,
which of the conflicting laws is to have effect?cBase no nation will
prefer the laws of another to interfere with hemoto the injury of her
own citizens. And whether they do or not, dependshe condition of
the country in which the law is sought to be enddicin the conflict of
laws, it must often be a matter of doubt which stigorevail. And

whenever a doubt does exist, the forum/decidingtcail prefer the

laws of its own country than that of the stranger.

SELF-ASSESSMENT EXERCISE

Adduce some reasons in international law why peepldy conflict of
laws.

3.2 Definition of Conflict of Laws

Conflict of laws or private international law (therms are used
interchangeably) is the field of procedural law lahepwith the choice of
law rules when a legal action implicates the sutista laws of more
than one jurisdiction and a court must determineciwhaw is most

2
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appropriate to resolve the action. It is that paEriaw in each state,
country, or other jurisdiction that determines wWisgtin dealing with a
particular legal situation, its laws or the lawssoime other jurisdiction
will be applied. The term ‘private internationaiMais widely used in
Europe in preference to ‘Conflict of Laws’ usualiged in the United
States.

Oluwole Agbede in his book ‘Themes on Conflict cws’ tries to
distinguish the term ‘conflict of laws’ from ‘priv@ international law’
with these words:

“It should be added that conflicts of law arisesNigeria not only at the
international level but equally at the state le¥#nce it is necessary if
not for clarity to distinguish the totality of tle@nflict of laws situation
as ‘conflict of laws’, and limit the term ‘privatiternational law’ to
problems of conflict of law of international dimems.”

Following this distinction, Agbede defines conflaitlaw in Nigeria as
the branch of law that has been developed in Nigas in other
jurisdiction, as a result of the universal awarenet the need to do
justice to all manner of people regardless of racesed or the
arbitrariness that is often involved in the chai€¢he court.

On the other hand, he defines private internatitaalas a department
of law which comes into play whenever an issue teefthe court
contains a foreign element; it is its function szartain which of several
potentially applicable legal systems must be choden the
determination of such an issue. On its own pagpelPRogerson, an
English writer in his book ‘Conflict of Laws’ defes conflict of laws as
a body of rules whose purpose is to assist an &in@ourt in deciding a
case which contains a foreign element. Piper iogates the name
‘conflict of laws’ since the object of this law tig eliminate any conflict
between two or more system of law which have comgetlaims to
govern the issues between the deciding countriggerahan provoke
such a conflict as the word may suggest.

According to Rogerson, generally speaking, the BhdgConflict of Law
is a body of rules aimed at assisting the EnglisrCto decide a case
which contains a foreign element. It consists oé¢hmain topics which
concerns the following:

().  the jurisdiction of an English Court

(i). the selection of appropriate rules of a syst&f Law, e.g. English
or foreign which it should apply in deciding a caser which it
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has jurisdiction (the rules governing this selettavze known as
Choice of Law rules); and

(ii).  the recognition and enforcement of judgmesndered by foreign
courts or awards of foreign arbitrations.

The third topic of the recognition and enforcemenforeign judgment
usually arises independently of questions of thesgiiction of the
English Court and does not overlap with choice a#.l A foreign
judgement on the facts of a case may be raisedlafeace to an action
on the same facts which is being heard by the courEngland.
Alternatively, a person in whose favour a foreigdgement has been
awarded seeks to enforce that judgement in England) the summary
judgement procedure of the English Court. Thesealgexamples.

SELF-ASSESSMENT EXERCISE

I.  Attempt a comprehensive definition of conflict afis.
ii.  What are the distinctions between the three mante&ms of the
English conflict of law?

3.3 Conflict of Laws Situations

An example of a situation that might involve th&eatient laws of two

places is that of a contract signed in one staterailed to another.
Complications may arise if one of the states prewithat a contract so
delivered is effective once mailed, while the othtate provides that it
Is not effective until received. The conflicts afls rules applied by a
court in this situation are commonly designed toidie a case by the
law of the territory having the closest connectwith the transaction.
An often expressed ideal is that of making the sleni the same
regardless of where the case is decided.

If the case contains no foreign element, the Confbf Laws is
irrelevant. For example, if a Nigerian man and womeého are both
Nigerian citizens (it is possible for two Nigeriabg birth not to be
Nigerian citizens), domiciled and resident in Nigergo through a
ceremony of marriage and later, one of them whileytare still
domiciled and resident in Nigeria, petitions theg&tian Court for
divorce. No foreign element is involved, and problef jurisdiction
arises in relation to the validity of the marriagethe grounds on which
a divorce can be granted, as well as any procedumlidential matters,
are all governed by Nigerian Law alone. The sampliep to two
Ghanaians in the same circumstance, who contrhetg ffor the sale
and purchase of goods to be delivered from KumasAdcra with
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payment in Ghana Cedi, and the seller sues therlana serves him
with a court claim in Ghana.

But if we vary the facts and suppose in the fissiraple at the time the
wife petitions for divorce, the husband is domidiland resident in
Togo, and that the ceremony had taken place in ,Tago the husband
argues that the marriage did not comply with thqum@ment of
Togolese laws so that there is no marriage to bissohe conflict of
laws becomes relevant. The husband’s absence thesegsiestion of the
court’s jurisdiction and his argument raises thfavbether Nigerian law
or Togolese law is to determine the validity of tharriage. Or suppose
in the second situation the seller is a Ghanaia@hana who agrees to
sell goods in Ghana to a Zambian buyer in Zamloidhe delivered in
Zambia and paid for in Ghanaian Cedi to a Ghanbark in Zambia,
the question arises as to whether the seller cak@the jurisdiction of
the Ghanaian court against the buyer who is stilambia, if the seller
wishes to sue the buyer for breach of contractooifdilure to pay the
price. A further question may also arise as to whaf the law,
Ghanaian or Zambian, is to be applied to deterrtiieeparties’ rights
and obligations should the Ghanaian court accediation. It would
be seen from these examples that a question ofutiigsliction and one
of choice of law may both be involved in a partarutase. But they can
arise independently. The court may clearly havisgiction as it has in
the divorce case but it has to answer the choidavofquestion or there
may be no question as to what law to apply as neathb case in the
contract; example if the parties has stipulated @faanaian law should
govern their agreement but there will be a questibether Ghanaian
court has jurisdiction.

SELF-ASSESSMENT EXERCISE
What are the roles and benefits of studying confifdaws?
3.4 Reasonsfor Conflict of Law

Globalisation is the reason for developing the subé the Conflict of
Laws. Globalisation being the sum total of conrewiand interactions
in political, economic, social and cultural spheoesnprises distance,
increased permeability of traditional boundariemid flow of goods,
capital, people, ideas and information. These laeger¢asons behind the
development of rules of Conflict of Laws. There as increasing
explosion of cross-border transactions involving tlows of people and
transactions driven primarily by non-state actbis frequently operate
outside the effective control of national governmefonflict of Laws
principles help in training the capacity of Statuits to administer
justice where one or more of the elements of sushice exist outside

5
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the forum court. International commerce would bgassible if there
did not exist a law which has for its own purpabe effort to promote
international extension of human activities besidiés will be

incompatible with international comity to deny légeffect to a
transaction or legal relation on the ground onlgtth took place in
another jurisdiction.

SELF-ASSESSMENT EXERCISE

Explain the attributes of globalisation.

3.5 Private International Law distinguished from Public
Inter national Law

‘Private’ distinguishes the subject from ‘publigiteérnational law or
international law ‘simplicita’. The latter is theame for the body of
rules and principles which governs states andnatenal organisations
in their mutual relations. It is administered thgbuthe International
Court of Justice, other international courts andbiteal tribunals,

international organisations and foreign offices.thBugh, as part
municipal or domestic law, it is also applied bwttlstate’s court. Its
sources are primarily to be found in internatiacinaaties, the practice of
states in their relations (or custom) and the ganerinciples of

municipal legal system.

Private international law is concerned with thealegelations between
private individuals and corporations, though alsthwhe relations
between states and governments so far as thetioredhips with other
entities are governed by municipal law. An examigle government
which contracts with individuals and corporatiowysraising a loan from
them. InR. v. International trustees for the protectionbaind holder
A/G (1973), AC 500, HLt was held that certain bonds issued in New
York by the British government were governed by New York laws
and not international law. The sources of privatermational law are
the same as any other branch of municipal law,pFigciples laid down
by legislations and the decisions of Nigerian coort issues concerning
conflict of laws.

4.0 CONCLUSION

We live in an age in which states and to a lessg#en& national
boundary lines no longer have more significanceun everyday life.
We conduct our social and business affairs withegard to them, but
such lines do have legal significance. Privaterirggonal law is the
department of law which arises from the fact thatré¢ are in the world
different territorial jurisdictions possessing @ifént laws.

6
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The problems involved in this course have for tyaoeen discussed by
various writers under the headings of:

1. Private international law
2. Interstate conflict of laws; and
3 Legal pluralism or internal conflict of laws

50 SUMMARY
In this unit, you have learnt about the following:

The legal basis for conflict of laws

The definition of conflict of laws

Different situations in which conflict of laws ages
The reason for conflict of laws.

6.0 TUTOR-MARKED ASSIGNMENT

1. Adduce some reasons in international law why pemlely
conflict of laws.

Attempt a comprehensive definition of conflict afus.

What are the distinctions between the three mancems of the
English conflict of law?

4. What are the roles and benefits of studying confifdaws?

5 Explain the attributes of globalisation.

w N
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UNIT 2 HISTORICAL DEVELOPMENT OF CONFLICT
OF LAWS

CONTENTS

1.0 Introduction
2.0 Objective
3.0 Main Content
3.1 Development in the French School
3.2 The Dutch Scholar
3.3 Development in England
3.4  The Development of American Conflict of Laws
3.5 The Germany Scholars
3.6  Contribution of Mancini to the Rules of Coaflof Laws
3.7 The Role of Conventions
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

The growth of the trade between countries led toeiasing numbers of
disputes during the 19th and 20th Centuries. Theldpment of trade
between countries resulted to strong internationalements towards
harmonising the various systems of laws. It is ingd to note that,
those different kinds of conflict of laws rules lealieen harmonised
with each other, in spite of having a lot of diffaces between them.
The only way to understand the process of harmbais@ to look at
the historical background of private internatiomalv in the various
jurisdictions such as the French School, Dutch,l&myand America
and lastly, the contribution of the German Schokansl Mancini. As
newer states emerged and older states requireorevg bf government,
subsequent developments on the continent aftentpact of the Dutch
have been characterised, broadly speaking, byicatdn in civil law
countries due mainly to manifestation of natiomalis

2.0 OBJECTIVE
At the end of this unit, you should be able to:
) explain the development of the rules of conflictlafs in some

continental countries, with full historical analyf the selected
countries.
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3.0 MAIN CONTENT

3.1 Development in the French School

Cheshireet al,, posited that, Italian scholarship declined dcadly after
Baldus, who outlived Bartolus by some 40 yearsaAssult, the statute
theory was carried into France, where it was deesoand refined by
notable jurists like Dumoulin, D’Argentre and Guiodlille. The
presence of different province with separate systerhlaw called
Coutume or customs in France in the 16th Centwrst, ffke the 13th
Century ltaly. This paved way for the launching atelelopment of
rules of conflict of laws. Despite the French Kiregablishment of the
Crown’s Supremacy, still, the law varied from prmoe to
province/district to district. This was so becaaseter-provincial trade
which were in constant conflict with each othere3é are the problems
the conflict of laws tends to address.

Demoulin, a French scholar, like his Italian prestsors attached his
principal conflicts publication to théex/cunctaspopulous much of
which could be found in Bartolous commentary. TRiench scholar’s
distinct contribution was in respect of his suppurthe party autonomy
doctrine. He was of the notion that all cases cahaaletermined by the
use of local laws. He posited that parties shoeldyiven the power to
stipulate the law to govern their transactions ams situations. He
further stated that, the doctrine of party autonostyould cover
situations where the parties had failed to spestifyilated applicable
law. This idea of a ‘facit agreement’ or ‘an ‘imgdi agreement” became
the forerunner of the modern idea of the ‘proper’ lm the conflict of
laws and modern requirement of the ‘closest comm@ctor ‘most
significant relationship’ idea in the conflict @w.

D’Argentre played a key role in 16th Century catfliof laws
emphasising territorial. He derive the Italian sgl®scholastic writer’
and disagreed with the custom of attacking thelmrdf laws to thdex
cuntos populasHe was of the opinion that conflict of laws rulase
creatives of local, rather than universal law. Heognised only a
limited number of personal laws. He reduced thesq®al law idea to a
mere exception. He found solace in tbg reisitaeand cherished the
domicile law. The importance of his approach layhe fact that at the
time he wrote, disputes about marital property autcession to
immovable were the main component of wealth andbihé of legal
business. His idea favours Lex Feri Guy De CoqullErench scholar
who is worth mentioning, his view was different froDumonhi and
D’Argentre. Although, he wrote in vernacular ratfigan in Latin, in his
writing, he tried to distinguish between the Italisstatuta’ and the
French ‘centunes’. By this, he was able to noteetbsential difference
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between the legal amounts in Batolus to that ofrdioate jurisdiction
benefit of an over-reaching common law.

In the modern times, the approach of Guy de Cagslirelevant in the
sense that conflict approaches developed in Fedsistem such as
Nigeria or US whose component states share a contagah tradition
may not work in Europe where national codificatiathsstroyed the
country that the reception of Roman law once predidHe adopted the
purposeful approach to the issue of classificatlda.was of the view
that the classification of laws as personal or séaluld not be based ‘on
the mere shall of words, but on the presumed apadrapt purpose of
those who have enacted the statute or custom. id@svmade him
distinguished and far from his forerunners.

SELF-ASSESSMENT EXERCISE

Identify some of the French scholars and highltgktr views.

3.2 TheDutch Scholar

The 17th Century Netherland was a good groundhierdievelopment of
conflict of laws. The Netherlands was organised iadependent
provinces but it had also become one of the magaling nations of the
world. The extensive foreign commerce and politidatentralisation
engendered conflicts problems of national and s\gir@anal dimension.

It is important to add that, Netherlands was a @ymtfitan centre; the
doctrine of territorial sovereignty propagated bydi in the preceding
centuries and expanded by Grotius had taken rdogreTwas a strong
need to make a cause on why a foreign law had tppked in place of
the local law. This move led to coinage of the phré&onflict of Laws”
by the Dutch jurists. As a result, it gave impressihat choice of law
problems are caused by the clash of sovereign cowsnd he Dutch
jurists have different perspective; the ltalian diot bother about this
notion because they believed that the Justiniae cealde it necessary to
choose between the different statutes.

Different approaches were adopted in this regardotider scholar
Redenbury, who was said to have coined the ph@seflict of law”
tried to reconcile the application of foreign lawittw the idea of
sovereignty by postulating a super-law derived fitvn “very nature of
necessity” of the case, which bestowed extrateraiteffect upon local
rules. Viewed critically, the explanation does natry much weight for
it does not explain in a scientific manner, theida$ the application of
a foreign law in performance to a local law. Paod alohannes Voet
used the notion of ‘comitas’ as the basis for thpliaation of a foreign
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law. This idea is traceable to Justinian Digests.ebdplained further that
the notion of “comitas” reflects a principle noted enlightened self-
interest and convenience.

Huber made comity the basis of theory unlike Rebangjand the Voet
who were in favour of the framework of Statutishdition. He was
against the classification of laws as personal, asd mixed. The basis
of his idea of conflicts systems is characterised tivo issues,
sovereignty and comity. He emphasised further is KD page
dissertation “De conflict Lagun Diversarum in Diser Impriis sub
titled in EnglishOrigin and use of the Questioforensic indeed, but
belonging to the International rather than CivilALa

“The solution of the problem must be derived not

exclusively from the civil law, but from

convenience and the tacit consent of nations.

Although the laws of one notion can have no force

directly with another, yet nothing could be more

inconvenient to commerce and to international

usage than that transactions valid by the law of

one place should be rendered of no effect

elsewhere on account of difference in the law.”

Huber’s contribution can be premised on five disthieads viz:
I. He heralded the demise of the statutist theory
ii. He emphasised the need for decisional harmony
lii. He propagated the recognition of foreign rules ernational
law
Iv. He propagated the recognition of the vested rightdrine
v. He introduced the public policy reservation.

Huber’s points are not without criticisms. Firstthe critique said it is

difficult to reconcile the notion of sovereignty tivithe recognition of

effects of multi —state transactions. Secondly, ittea of comit as the
basis for the recognition and enforcement of fareigle is not pungent
enough as the forum state may decide not to resegthie law of a

foreign state. It is common sense, to note thatetlsan be no decisional
harmony, if each state reserves the right to disathe application of a

foreign law on the ground of public policy.

Regardless of these criticisms, it is indispensé#idéthe contribution of
Huber has had an enduring effect on this subjeatrigbn, F. (1919), in
Jurisprudence and Conflict of Laws opined of Hub&vbrk.

“It is all printed in five quarter pages, in the ok history of law there
are probably no five pages which have been so ofjgoted and
possibly so much read. They are distinguished bgruiess, practical
judgement and a total absence of pedantry.”
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Despite the comment against the book, Harrison'siment speaks
volume about the preciseness and scholastic quaftythe book.
Huber’s contribution cannot be overlooked in thedgt of rules and
establishment of conflict of laws.

SELF-ASSESSMENT EXERCISE

Critically analyse the impact of Huber’s theoryhis contribution to the
development of conflicts of laws

3.3 Development in England

English Private International Law. It was histoficanquest of Norman
in 1066 AD that led to the establishment of str&amggship in England.
At this time, the political organisation, the téorial and the King's
court became supreme and final over decisions a#l libunals. As a
result of this development, the royal courts passgsand exercised an
original jurisdiction which was co-extensive witthet realm and
gradually evolved out of a mass of local customspmmon to the whole
of the realm. It is on this perception that broughbut the idea of a
‘common law’ of England.

During the 12th Century in England, the rules adstamed had become
the national ‘law of the land’, unlike the Statétsly, France and the
Netherlands where internal conflicts were unknodrthis juncture, the
pertinent question which may be asked is what becafEnglishman
when they travelled outside England and entered aiiligations or
transacted business? Even though they did travetheucommon law
did not take cognizance of foreign cases. For exangs early as 1280,
it was held that common law courts had no jurisdicto redress a tort
committed abroad. In 1308, in the case of a writdebt upon a
document executed in Bernick in Scotland, it wad $aat ‘because it
was made in Bernick, where the court has not cegwe, it was
awarded that John took nothing by his writ' (seall @his situation
continue till 17th Century (seélughle Papa v. The Merchants of
Florence in London 8 -9 Edw. 1 (1280)8Be that as it may, the old
rule suited England as it was in accordance wélsdicial and economic
regime which was land holding, agriculture and othecupations of a
local character. To remedy the anomaly in the ali&,rthat is, the
withholding of relief in cases, with foreign elem®nEnglish lawyers
resorted to arid presumption. For instance, a ¢orhmitted in Paris,
France was taken that the city was situated in &gl Such a fiction
had to be employed to make the matter trial ableayEnglish jury.
However, a judge deciding on an instrument datedHamburg,
Germany said in 1625.
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“We take it that Hamburg is in London in order to
maintain the action which otherwise would be
outside our jurisdiction. And while in truth we
know the date to be at Hamburg beyond the sea,
as judges we do not take notice that it is beyond
the sea”

He stated further that what the law had done wasuent a fiction for
the furtherance of Justice and “... a fiction of lahall never be
contradicted.” It was therefore not necessary I English courts to
formulate choice of law rules. Moreover, the rutdstrial at common
law later began to undergo substantial changes.

The jury started to decide questions not only oocoant of his own
knowledge but also upon deposition of witnesses. iitiial step was to
deal with ‘mixed cases’. The other step; that gingg cases connected
solely with a foreign country, was facilitated dyetnew division of
actions into Local and transitory. This issue aihsitory was clarified
during the time of Lord Coke, where it was settthdt the courts at
Westminster could entertain all nations that werdransitory nature,
such as actions for breach of contract or on billexchange, even if the
relevant facts were connected with a foreign cqunthis was a radical
departure from the old principle according to whitie courts were
administering their own law exclusively. In additjoall restrictions in
respect of revenue have been removed by the Sup@owet of
Judicature Act (1873). It was discovered that thmmmon law
developed to suit the legal demand of the feudatesy proved
inadequately insufficient to deal with internatibtrade and commercial
expansionism and maritime cases. A solution esfaddi was to be
harmonised with the old principles. To this extestmmercial cases
were determined by the Law of merchant which wias taw of nations’
and was administered in England and as such iregeded as a law of
England. The English commercial courts applied mmon European
lex mercatariaand admiralty judges drew on sources widely soadte
over time and space, such as the ancient sea laRhofles, the
Consolant De Mar, the Role d'Oleion and the lawsVaéisby. The
common law courts however refused to apply this lasvit was
considered to be foreign. The treaty of Union o®2Wwhich preserved
the Scottish legal system facilitated the recognitof foreign laws.
Scotland is a civil law jurisdiction with institains which differ from
those of England. This gave rise to an early iBin#éish choice of law
problems. As a result, the modern legal theory eomng conflict of
laws was formulated ifRobinson v. Bland (1760) 97 ER 7Where
Lord Manifested posited:
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“The general rule, established ex comitate et jure
gentum is that the place where the contract is
made and not where the action is brought, is to be
considered in expanding and enforcing the
contract. But this rule admits of an exception when
the parties at the time of making the contract had
a view to different kingdoms.”

By the 18th Century, the seed of private intermatiodaw had taken
root. This can be said to mark the beginning ofidbasles of Private

International Law in England Dicey throughout higedtise gave a good
geographical account of the position of Privateednational Law in

England.

3.4 The Development of American Conflict of Laws

United State of America is a federation of 52 siateeing a federation
made it a fertile ground for the development ofv&te International

Law just like the medieval Italy, pre-revolutiondfyance and the Dutch
provinces during the Golden Age. Before, the indeleace of America
in 1776, all the states, except Louisiana, adogtedEnglish common
law. The powers accorded the constituent statesake laws and the
judge — made laws further divergence after indeppod, this

development created choice of law problems. To deél this problem,

the civilian literature that was made was at fireated with disdain. For
instance, Judge Porter in Saul V His Creditors wes comparative
research which his judgement showed spoke of treeareh of

Livermere on European scholarship in general, dsaat mass of

learning,” as it would have appeared to our owneusinding.

In the book written by Livermere after losing thase, he criticises
Huber and was against the Comit doctrine and pnoced the statutist
leaving. Despite the fact that the book is not papuit provided a

valuable, useful bibliography and compilation ofilcan and common

law sources in readily assessable form. This wdisipusly used Story,
an erudite Supreme Court Justice and Professamoat Harvard shared
Livermere’s work and regard to civilian literatur@rofessor Story
painstakingly organised and analysed the contihétgeature as well as
American, English and Scottish cases. Story wasosggp to the
unilateralist approach of Livermere and the statutivriters. He

preferred Huber’s axious and the nation of contitg.was in support of
unilateralist approach. His treatise has been datiee of the least
scientific and one of the least conclusive books lacking a “Supreme
Guiding Principle”. Indeed, it has been opined th&artolous

commentary expected, no other work on the conflidaws had proved
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to be as influential in Anglo-American literatur@adaexcept perhaps
Huber’s essay.

3.5 The Germany Scholars

Carl Von Watcher, an iconoclast and a legal pasttivin a German
review debunked the views of the statutists, exppabe vested right
theory’s copulation reasoning and disparaged tlotride of the comity

watchers (1963) posited in his Essays on the “Slohi of Private Laws
of Different States” that “To claim absolute prdten in the forum for a
legal relationship created abroad according toidgardaw is to argue
from a premise that has not yet been establishel pasupposes
something that still needs to be proved, namelyt ttkee legal

relationship is to be judged according to foreigther than forum. For
..., the question whether someone was in favoureidbal law, and he
believed that a judge in determining issues musk fmo doubt to the
laws to which he is subject” that is, the local lasvhe is instrumentally
(organ) of the legislative will.

Watcher identified three “Guiding Principles” thuthe courts must
follow any provisions of théex that expressly designate the applicable
law; deviation from such a directive , a judge fthagith a conflicts
problem should as a matter fact examine whethamiolaw must be
applied in a given case notwithstanding the foragment contained in
the issue. However, if any doubt exists on analgktbe applicable law,
the judge should resolve it in favour of tle& fori.

At this juncture, a comparative analysis is essértetween afore-
mentioned theorists before Watcher. The approackivafcher to the
resolution of conflicts problem is forum centerethereas, Friendich
Carl Van Savinguy, whose conflicts classics wasliphed in 1848
advocated for an international approach to solewmigflict problems:

(@)  His conflicts classic was published as m@ueight of his system
of current Roman law. The volume contains two cheptthe
first chapter was devoted to the conflict of lawsiles the second
chapter is on interpersonal conflicts.

(b)  He no doubt made a decisive break with alinkr approaches.
Sovereignty was unmistakable theoretician, he predeto rely in
hypothetical cases rather than court reports tonithate a point.
His work was translated into English by William Gueé in 1869.
He looked beyond the statutes theory as being ipteisn and
ambiguous and rejected out rightly th&tistists, unilateralists
approach and primacy of forum law advocated by WatcHe
therefore advocated the development of generalciptes of
choice of law by legal science, that when perfectenlild assure
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that the same result will be reached in all pladé¢s. was in
favour of identifying all legal relationship for @a and an
appropriate connecting factor that would tie iatsingle system.

The idea rule to savaging is that (law) which wob&laccepted by all
states if proposed for inclusion in an internatlotmeaty, providing a
‘common statute law of all nations’ Savinguy’s apgch significance
lies in the fact that he suggest that each caseldhioe decided
according to the legal system to which it seemst maturally to belong:
The principle of ‘connecting factors’ he proposediide:

I Domicile for the resolution of issue like capacisyccession to
estate and family relations.

. Lexsites for the determination of location of things.

iii. Lex loci actusfor the determination of legal transaction’s like
contract.

Iv. Lex forifor the resolution of matters relating to procedur

Hitherto, Livermere had earlier compared the natiofh the civilised
world to one great society composed of many famitietween whom it
IS necessary to maintain peace and friendly intes= Grotius used the
same thought to describe the essential unity ofkindn The approach
of Savinguy emphasis on ‘Voluntary submission ofperson to a
sovereign, and his dislike of the vested rightothend its description
as ‘circular’ is in line with Watcher’'s perspectiv&atcher equally used
‘seat metaphor’ the question — begging approachthBeas it may, the
existence of this choice of law rules since thestwh Bartohus is not in
doubt, but they were organised by Savinguy who ackd a pragmatic
consideration, rather than mere doctrinal musings support of
multilateralism.

Despite the fact that, Savinguy’s idea was cosmtgwoin outlook, his

contribution to the subject matter —conflict of Rwules survived till

today as could be seen in the formulation of thegpr law” approach
or the concepts of the “Closest connection” and“Mest significant

relationship”. His view was so respected to theseixthat in the 19th
Century, some German Courts allowed his views teval over

statutory provisions (Kegel, G. 1987). In the 2Q#ntury, his teachings
were very remarkable because it helped transfore dhilateral

conflicts provisions found in the original Introdacy Act to the

German Civil Code into a system of multilateralesil The contribution
of Savinguy cannot be overemphasised to acadendigarticularly to

solving chronic problems of conflict of laws or Viie International
Law. This generation and generation unborn will aengrateful to him

for his concise and pragmatism in this field of law
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3.6 Contribution of Mancini to the Rules of Conflict of Laws

It is remarkable indeed that Mancini introduced pineciple of thelex
patriae when he gave his inaugural address at the Untyeo$iTurin
entitled “Nationality as the Basis of Internatioiaw”. His idea is on
fundamental importance of the ties of allegiane timk individuals to
their home countries. He utilised the singular opputy that come his
way in 1985, when he was appointed as a memberRdramentary
commission that drafted the Conflicts rules of th&roductory
provisions of Italian code. This gave him the oppoity of transferring
his postulation into the code. He was of the vibkat @ll citizens should
be governed by the law of the state whose citizbey are. This is
otherwise known as the national law. This idea wabibed and
adopted by many in all central and Southern Eusspeell as in Brazil,
Japan, Germany, Polish, Italy, Swedish and mangrddyislations. He
brought to the fore thiex patriaeidea. Most importantly, he promoted
and influenced the adoption of multilateral coriflireaties and
participated in International projects pursuingttlaam (Ademola J.
Yakubu 1999). However, he attacked the principleaity; he was an
advocacy of the doctrine of equality of forum amaefgn Laws. He
emphasised the role which policy should play in ¢beflict of Laws.
Like most scholars of his time, he made a remagkadhormous
contribution to this subject.

3.7 TheRoleof Conventions

Another important development for conflict of laules is conventions.
First of all, it is important to evaluate the Roi@envention to better
understand the importance of conflict of laws. Raame Convention is
one of the most important elements on conflictastd, which accepted
choice of laws rules. The convention is a productthe European
Community. It was accepted in 1980 by the Europ@ammission. It
was signed by all of the member states in 1981vals the first step
towards unification and codification of generalesilof conflict of laws
in the field of civil law in the European Communitthat unification
would make it easier to determine the applicable dad increase legal
certainty. The convention eventually received emougfification and
came into force on®1April 1991. The Rome Convention, however, is
not open for signature to the States, which are members of the
European Comminute. On the other hand, non-membentges can
incorporate the rules of the Rome Convention inteirt private
international law. The effect of the Rome Convemtis that, if the
contract made after the Convention came into fotice, national law
rules on contract choice of laws are replaced by ihles of the
Convention. It does not have retrospective effect.
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Two protocols were signed in 1988 on interpretatminthe Rome

Convention by the court of justice. The first osdhat, the jurisdiction
of the court of justice was accepted. And second isnthe court of

justice has a power to interpret the Rome Convantieurthermore, the
scope of the convention is described under thelarfi of the Rome
Convention. According to article 1, “The rules bfst convention shall
apply to contractual obligations in any situatiawwalving a choice

between the laws of different countries.” There fwe requirements
under this article. First one is that the obligasianust be contractual,
and second one is that, there must be a choi@optoblem.

Moreover, in the case of federal states in whiathdaderal unit has its
own rule of law, in respect of contractual obligas. Each unit is to be
considered as a ‘country’ for the purpose of thaveation. Federal
states are not bound to apply the convention a&saltrof the conflicts
between each federal unit. However, according @01A&ct, if there is a
conflict between the laws of different parts of theited Kingdom, the
convention rules will be applicable between thedafvsuch parts.

The selection of the applicable law is the esseasfcthe convention.

There are some approaches to determine the applitzat. According

to article 3 of the Rome Convention, the partiepressly choose the
law. Article 3 sets out the basic principles, “atract shall be governed
by the law chosen by the parties.” However, adogrtb US principles,

there must be some important connections betweenatlh and the

subject matter contract. As a result of this vieélae rule of the party
autonomy was accepted by the United States later on

Contrary to American view, the Rome Conventionwidhe choice of
law, which has no connection with the contract. Aaldo it was
supported by the case &gon Oldendorf v. Libera [corp[1961), 1
Lloyd’'s Rep. 380.

The second approach to determine the applicableslagentified under
the last sentence of article 3[1] of the Rome Cative. It provides
that, “By their choice, the parties can select ldn@ applicable to the
whole or a part only of the contract.” According aaticle 3[1], the
parties have a right to pick and choose the appkcaw to the whole or
a part of the contract. This allows the partiesttoose the different laws
for different parts of the contract. The last aygmh is that, according to
article 4[1] of the Rome Convention, “to the extdh@t the law
applicable to the contract has not been chosendordance with article
3, the contract shall be governed by the law ofcthentry with which it
Is most closely connected.” That means, if ther@nisbsence choice of
law, the law of the country, to which it is mosbstly connected, shall
govern the contract.
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Moreover, the Rome Convention provides specialsruée protect the
consumer under article 5 and individual employmamder article 6 of
the convention. These articles are designed teepraohe weaker party.
According to article 5[1], it applies to such c@atr which object is to
supply goods or services to a person (the consufoera purpose,
which can be regarded as being outside of his ti@derofession.
According to article 6 of the convention, “in a t@ct of employment a
choice of law made by the parties shall not haeerésult of depriving
the employee of the protection”. However, the cotiem does not
clearly identify the “employment”.

According to Giuliana- Lagarde report, “employmeiantract would
include even if where the employee has failed tsuesa formal
employment contract.” Another important developmehtconflict of

laws rules was made under the Brussels and Luganeedtions. The
Brussels Convention was signed by the six origimambers of the
European Community in 1968 and came into force @731 The

Brussels Convention is amended by the 1978, 19821889 Accession
Conventions. It was also provided to be in forcéaween United
Kingdom and all the Contracting States by the 1882 The purpose of
the convention is to provide free circulations efigement throughout
the community.

On the other hand, the Lugano Convention was sign&888 by the 12
Member States of the European Community and by thiember States
of the European Free Trade Association (EFTA). phepose of the
convention is to provide free circulations of judwmts between two
groups of countries. So, it can be said that, thesamendment of the
Brussels Convention. The Convention came into fdacethe United

Kingdom by the Civil Jurisdiction and Judgement 4891. The 1991
Act is also amended to the 1982 Act.

However, there are some differences between theme. Huropean
Court of Justice has no jurisdiction on the Lug&ummvention, because
the EFTA members would not have accepted the Earo@ourt. On
the other hand, under the Brussels ConventionEthhepean Court can
give a preliminary ruling to fill the gaps in th@roention. As far as
Brussels Convention is concerned, it is only comedr with the
jurisdiction of Contracting States. So the dispoggéween parties has to
involve a foreign element. According to article fltlle convention, it
only applies in civil and commercial matters. Swe tonvention does
not apply to public law matters, such as revenuestans or
administrative matters. Moreover, the conventioavjates jurisdiction
not only in the courts of contracting State, whigklefendant domiciled,
but also under special jurisdiction, it is perndttbat the courts of more
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than one Contracting State could have jurisdictiQonsumers are
generally known as the weaker party of the contract

The Brussels convention has also had protectiveigioms over the
Consumer contract with its articles 13, 14 and Aé¢cording to article
14 of the Brussels convention, “A consumer may drproceedings
against the other party to a contract either in twoairts of the
Contracting State in which that party is domicitadn the courts of the
Contracting State in which he is himself domicitddowever, the other
party of the consumer contract can only sue indbmiciled of the

consumer. As far as Lugano Convention is concerapglication of
the convention is the same as the Brussels Comveriti order to apply
to the convention, the defendant must domicile fDoatracting States.
However, if the defendant domiciled in a Europeaom@unity

Contracting States, the Brussels Convention woeldplicable, or if
he domiciled in an EFTA Contracting States, the dngy Convention
would be applicable.

Furthermore, a special commission of the Hague €ente on Private
International Law recommended drawing up a muéialt convention
on jurisdiction, recognition and enforcement ofefign judgements in
civil and commercial matters in 1994, because, ethare generally
regional conventions, which are applicable by dertenember states.
However, according to growth of the world trade ameproving
relations between countries made necessary to hautilateral
convention in which includes large numbers of caastaround the
world. On the other hand, multilateral conventi@muld not conflict
with other conventions, such as Lugano and BrusSelsventions. It
has to reach a compromise. After accepting such tilatatal
convention, the other regional conventions, atséume time, should be
applicable to the cases, which they were applicabéfore the
multilateral convention came into life.

To sum up, civil and commercial matters betweemutues resulted to
the development of conflict of laws. This proce$d sontinues to

develop. In order to accommodate the requiremehtsiternational

commerce, it is important to draw up the multilatesonvention which
includes large number of countries and which i® @lsmpromises the
needs of the countries. On the other hand, assatref the rapid

development, the conflict of laws rules, which igpkcable at the
present, would not be enough and every time it bl necessary to
adopt the conflict of laws rules to the new era.
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SELF-ASSESSMENT EXERCISE

Comment on the impact of Rome Convention on eaglyetbpment of
conflict of laws in England.

4.0 CONCLUSION

The application of rules of Private Internationaw/otherwise known
as conflict of laws is not restricted to a partasugeographical area or a
continent or a state, it cut across all nationthefworld. The conflict of
laws in French, Dutch/Netherlands, England, AmeriGarmany and
Italy were discussed.

50 SUMMARY

It has been eminently rewarding in this unit torte&ow the Private
International Law popularly known today as confidtlaws became a
worldwide concept. The contributions of great samland jurists from
various countries of the world were discussed tatréss the
crystallisation and in some cases codificationhef tules of conflicts of
laws.

6.0 TUTOR-MARKED ASSIGNMENT

1. Highlight the evolution of the conflict of law

2. Briefly analyse the development of the rules of @oun all
jurisdiction.

3. Comment on the impact of Rome Convention on early

development of conflict of laws in England.
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INTRODUCTION

The subject of conflict of laws assume a complekitiNigeria not only
on account of the federal form of government withseparate federal
and state laws, but more so, because of the ds&myof court and
multiplicity of laws which exist within most of thstates. The issues
involved in this unit are going to be discussed engpecifically under
the heading ofinter-state conflict of laws and Legal pluralism or
inter nal conflict of laws.

2.0

OBJECTIVES

At the end of this unit, you should be able to:

discuss the unique nature of Nigerian conflictant |
explain inter-state conflict of laws

list and discuss the various minimising factors

explain the plurality of laws or internal confliof laws
discuss the source of the rules of Nigerian condifdaws.
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3.0 MAIN CONTENT

3.1 Interstate Conflict of Laws

A discussion of inter-state conflict problems irgBliia should ordinarily
start by a brief review of a development that gase to these problems.
In 1954, Nigeria became a federation with five ¢baent regions. The
federal government was given power to legislate seene enumerated
items. There was also the concurrent list over Wwithe federal or the
regional government could legislate. Arising fronhist is the
development of a body of regional case law. Wita #itainment of
republican status in 1963, the jurisdiction of vy council as the
final court of appeal for Nigeria was abolish, payiway for gradual
development of uniform rules of private internaabtaw. In 1964, the
Midwest region was carved out of the Western regigain a further
division of the existing region into 12 states aced in 1967. These 12
states were further divided into 19 states in 18i@ into 21 states in
1987. Consequently, we now have in the federalbkpof Nigeria 36
states and the federal capital territory, with eathte government
having their own laws and separate system of cAgtede, 1.O., whom
we have already referred to, regretted that norteffomade to ensure
uniform legislation on state matters and if thisdency is not checked,
may impede inter-state commerce and inter-stasioaks.

SELF-ASSESSMENT
What are the challenges involved in Nigerian cenfhf laws?
3.2 Minimising Factors

The problem arising from state laws in Nigeria @& dome extent
minimised by certain factors.

3.2.1 Common Law of England

Agbede identifies one of the factors to be thatstdite courts apply
substantially the same the common law of Englandco&dly, a
majority of the people of Nigeria are subject tce tprimacy of
customary law, at least in matters of personalti;zla. As shown
below, the factors which connect a person with tla®/ creates
problems of its own, but such problems are notveeie to inter-state
conflict of laws.
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3.2.2 Common Court of Appeal

Lastly, the existence of the Court of Appeal, whigla federal court for
the whole of the federation, should ensure to sertent, uniformity of
law from one form to another. Inter-state conft€taws arise whenever
a court is faced with the problem of applying taw | or recognising or
enforcing the judgement of a court of a sisterestat when assuming
jurisdiction over persons or property located irother sister state.
Strictly speaking, the legal system of one conattistate is as much a
foreign system of law as the legal system of anotlentry under the
received English rules of private international lddowever, under the
constitution of many federations, the constitugates invariably enjoy
special status in their relation to one another cWwhiaffect their
respective conflict rules.

3.3 Influence of a Common Constitution

In Nigeria, the totality of state laws must operaiéhin the confine of

the republican constitution which guarantees epengon in Nigeria the
right to a fair hearing, and which prohibits disgimation against

citizens of Nigeria on grounds of their place afon, tribe, or religious

affiliation. Under a federal statute, the judgemerit one state is

enforceable in the other states under certain gondj as if it were a
judgement of the courts of these other states. M@ matters such as
marriage under the act, bills of exchange and morminotes, company
and allied matters, currency and coinages, to menbut a few, are

within the federal jurisdiction. This arrangemerifeets the conflict

rules of individual states.

SELF-ASSESSMENT EXERCISE

What role does a connecting factor play in minimgsthe conflict of
laws in Nigeria?

3.4 Plurality of Laws or Internal Conflict of Laws

We have hitherto been concerned with conflicts ketwlaws that are
territorially based, but as we have discussed, awe In Nigeria systems
of general law and customary law existing side idg & every locality.
This plurality of law, so to say, is by no meanseauliarity of Nigerian
legal system. The problem of resolving conflictdween the general
law and the local laws has aroused considerabdeasit for the reform
and integration of laws in the various countrieat 8o far, no effort has
been made in Nigeria towards unification of intéreail law. In
Adegbola v. Folaronm{1942) W.A.C.A, the deceased, a native of Oyo
had contracted a customary marriage before he akentas a slave to
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the West Indies where he subsequently went thraughristian form of
marriage with another woman. He later returned Wwithsecond wife to
Lagos where he purchased a piece of land and &uilbuse. On his
death, the second wife continued to occupy the daudil her death.
She left a will by which she devised the propeayte defendant. The
plaintiff who was the issue of the customary maeiaought recovery
of the house, claiming that she, being the onlyisurg issue of the
deceased, was entitled to this property accordiritpe native law. The
defendant contended that as the plaintiff had eot#d a Christian
marriage, English law of inter-state successionukhgovern, and
therefore since the plaintiff by her marriage hasepted the English
way of life, she had no right to share in the est8trangely enough the
court upheld the defendant’s submission. ConversalyGoodings v.
Martin (1942) W.A.C.A 108he deceased had first contracted a Christian
marriage during the course of which the plaintifisnvborn. After the
death of the first wife the deceased married urnlernative law. The
defendants were the children of this marriage. tase stated, W.A.C.A
was asked to decide whether defendants can haveslamg in the
deceased’s estate. The court held that the defemadanno claim. The
courts have merely decided these issues in acomedaith the English
municipal law, excluding its conflict of law rulashich would have
referred the issue of legitimacy to thex domicilii of the father at the
time of the child’s birth. In effect the issue Hasen decided as if the
cases were before an English court where the pastsge domiciled in
England, and not as the English court would decdehe particular
facts of this case. Compared to the cadBasfgbose v. Danialhere the
Privy Council held that under the English law tkegilimacy of a child
was governed by tHex domicilii of the father.

A striking characteristic of this conflict is thtite factor which connects
a person with one of these two systems, namelyomesty law, is
according to current practice, a personal qualitis the religion which
a person professes or his membership of an ethoigpgthat brings
about the application of the religious or customiany respectively in
relation to such a person, making some authorgsorte this problem
asinter-personal conflict of laws. On the other hand, the factor which
connects a person with the general law is to badaao the territory. It
Is the place where the person is domiciled, or @/faar act is done or to
be done that brings about the application of theegd law of that
territory.

SELF-ASSESSMENT EXERCISE

What is the difference between territory and custasnconnecting
factors in resolving conflict of law issues?
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3.5 Sourceof the Rulesof Nigerian Conflict of Laws

We are concerned with the main spring of authootythe rules of
conflict of laws operating in Nigeria today, whosgalidity has been
sanctioned by the constitution.

The source of the rules of conflict of laws in Nigehas been classified
by Agbede, I.0O., into the following headings:

a) English Law

b) Decisions of courts outside Nigeria

C) Nigerian (local) legislation and case law
d) Public international law.

3.5.1 English Law

There are three ways by which the rules of Engdlegsh have gained

force in Nigeria and in particular reference to ftionof laws. They are

as follows:

(). The general reception of English rules of commam, ldoctrine
of equity, and statutes of general applicationarcé in England
on T January, 1990.

(i).  Imperial legislation past prior to the attainmehtira@lependence
and expressly extended to Nigeria.

(i).  Reception of current English law on particular tspi

3.5.2 Decisions of Courts outside Nigeria

Up to 1954, the West African Court of Appeal erdemed appeals from
Nigerian courts. Consequently, so much of its deass on Nigerian
conflict of laws have not been overruled by the/f?@ouncil (and now
by the Supreme Court) is part of Nigerian law aait ubject. The court
has made significant contribution to the resolutdrconflicts between
the general law and the customary law.

Furthermore, the Privy Council was the final Cooft Appeal for
Nigeria up to 1963 at which time the right of adpeathis body was
abolished. Its decisions up to that date constitiie authoritative
exposition of the Nigerian common law rules of pter international
law. Such decisions can, however, be overrulechbySupreme Court.

3.5.3 Nigerian (Local) Legislation and Case Law

Nigerian legislation is by far the most source aivlin the country
today. The local legislature can repeal any parthef English law
currently in force within the jurisdiction and sls@can abolish rules of
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customary law. But because the Federal form ofytheernment and the
consequential division of legislative powers codphath the rigidity of
the Republican Constitution, no legislative bodyNigeria can be said,
as may be said of the British Parliament, to ergopreme legislative
powers. For instance, any law whether Federal ateStvhich is
inconsistent with any provision of the Constitutias null and void to
the extent of the inconsistency. Such provisiomshkarund, in one way
or the other, to affect inter-state conflict preeti

Furthermore, the division of legislative powersvestn the Federal and
the State governments is bound to affect conflibés, for within the
exclusive jurisdiction of the Federal legislatuiater-state conflict
ceases to exist.

It is, however, the state legislation which progdaost of the internal
conflict of law rules particularly in relation tohe jurisdiction of
customary courts, the choice of law between syst@nesistomary law,
and between the general law and customary law.

3.5.4 Public International Law

The legislative powers of the Federal and the Sgateernments in
Nigeria are not limited, as such, by public inteior@al law except in so
far as they have, by treaties, bound themselveseileless, in
accordance with common law principle, Nigerian teurave always
treated international ‘customary’ law as part ¢ tommon law of the
country. Therefore, they have always conceded iniyufrom
jurisdiction by public international law. Moreoven formulating rules
of private international law, Nigerian courts aediklatures are always
aware (or must be aware) of the international odantgthin which this
department of law operates. To that extent theeefaternational law is
one of the sources of Nigerian rules of privaternational law.

3.6 Treaties

The conclusion of international treaties on beludlfNigeria was the

affair of the British government until Nigeria b&ca independent.
International treaties concluded by British goveemtnin this regard

were usually brought into force in Nigeria eithgr®@rder-in-Council or

by Act of British Parliament expressly enactedatket such effect. Some
of such Imperial enactments are still extant.

Since independence however, Nigeria has been ablenter into
international treaties in its own right. There s doubt that Nigeria and
Britain will increasingly find themselves in difiemt international
bodies. In so far as treaties of such differergrimitional organisations
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will affect rules of private international law iroth countries, the rules
of private international law in both countries diye.

SELF-ASSESSMENT EXERCISE

What the interconnection between the common lavEwr§land and
statute as sources of conflict of law?

4.0 CONCLUSION

The point of interest from this discussion is thatore the establishment
of British administration, customary law was apgladl over Nigeria on
a territorial basis. But since then, this law ha&erb reduced, almost
completely to a personal system of law by the dalojudges and
legislature in their effort to exclude European iowls from its
purview. So that even among the natives themsebregpmary law is
now applied on personal rather than on territdoeadis. The idea rests
on the assumption that a Yoruba man for exampley Wwas settled
permanently in an Edo town would never wish thad Edstomary law
should govern his personal right. However with ithereasing mobility
of population, the penetration of modern educatima circles formerly
traditional, and the resultant gradual breakdownethfnic and even
family cohesion, a whole new situation arises whadmands the
formulation of new rules in the regulation of paerabrights.

50 SUMMARY

In this unit, you have learnt the:

unique nature of Nigerian conflict of law
inter-state conflict of laws

various minimising factors

plurality of laws or internal conflict of laws
source of the rules of Nigerian conflict of laws.

6.0 TUTOR-MARKED ASSIGNMENT

The division of legislative powers between the KFedeand State
governments is bound to affect conflict rules. D&
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1.0 INTRODUCTION

The extent of the jurisdiction of the English Ceug determined by rule
of common law and statutes. These rules vary asuptd whether they
concern ‘actions in personam’ or ‘actions in refBach judgment is
evaluated only in relation to the action before tloairt. An action in
rem gives rise to a judgment in rem, an action @ispnam to a
judgment in personam. However, all jurisdictions bBased on ideas of
effectiveness deriving from a territorial and pe@loconception of
allegiance. In this wise, an alliance may be temmpgrsuch as the
temporary allegiance owed to a foreign state bgsadent, or even a
visiting alien. In this case, per Lord Rusell, C.(ds he then was) in
Carrick v. Hancock (1895) 12 TLR H$bsited that the allegiance is
limited but it is sufficient to found a jurisdichmoover the person
concerned, as the presence of a person given oisa personal
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jurisdiction, so that of an object may give risguosdiction in rem over
the object and this even though the defendantdb dhtion in rem be
abroad(SeeCastrique v. Imrie (1870) LR 4 HL 414)

In these cases mentioned above, the jurisdicti@fféextive because the
essential subject matter is within the power ofdbert at the same time.
In other words, the effectiveness of jurisdictianto a large extent
national rather than actual (Webb, PeRal.,(1960) p.85)

20 OBJECTIVES

At the end of this unit, you should be able to:

o explain the principles of jurisdiction and its fam.e. the
jurisdiction in personam and jurisdiction in rem
o discuss the exception from the Jurisdiction of@loeirts.

3.0 MAINCONTENT

3.1 Principlesof Jurisdiction

Principles of jurisdiction determine whether or rotourt can hear a
case. It is important they identify the countrycountries whose courts
can approximately deal with a matter. The issu@ppropriate forum’
for the resolution of a dispute is a complex onaj & understood in
different ways in different legal traditions. Althgh, there must be
limits to the jurisdiction of the courts of any ctry, it would be
appropriate for English Court to have jurisdictiaver an action arising
out of a dispute involving two English studentstire middle of an
English city. At the same time, it would be entrehappropriate for
those courts with an action arising out of a cebtietween two Chinese
students in the middle of Beijing.

Another principle is the time factor, if a claim Imought against a
defendant now based wholly within a single courating having assets
solely in that country, it may well be approprigdehave the claim heard
there. That will be true even if the underlyingpdite has no connection
with that country and neither party had any suchneation when the
dispute first arose (Morris, 2005). The principatjuirement is that the
foreign court should have been competent to emtettze action, a
matter which the English Court, now asked to re@mithe judgement,
determines for itself. English private internatibnaw is, for these
purposes, the touchstone of foreign jurisdictionor&bver, in many
continental states, the presence of property ofd#fendant within the
jurisdiction empowers the court to hear suits agfaimm. For instance,
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if R in Germany has a claim arising out of busingsalings against S,
whose base is in England but who has stock staoreal warehouse in
Hamburg; a German Court would be, appropriateledtito hear R’s
claim and make an order against S, regardlesssop&ticipation in the
proceedings or not. In this situation, a judgemsat obtained in
Germany, however, would not be regarded by an Emdliourt as the
decision of a Court of competent jurisdiction, ifd®l not participate
(seeEmmanuel v. Symon (1908) 1 KB 30l)omas JAC 1995).

Having stated the above, it is pertinent to notg th federal countries,
and countries which have courts operating on aoragibasis, similar
iIssues may arise in deciding how cases are to lbeatdd between
various regions. For example in the United Kingdanany rules give
jurisdiction to the courts, but it is very necegstr decides whether the
case is to be heard in England, Scotland or Narthretand. In a similar
vein, students of legal history may recall the oldes as to “venue”
which identified the English country within whichirgal was to be held.
However, there are some rules assigning casegtioysar local Courts
but they are regarded as domestic rules and notopdihe conflict of
laws.

The concerns of the principles of jurisdiction afian can be discussed
from two perspectives. That is:

I Jurisdiction of action in personam
. Jurisdiction of action in Rem

3.2. Juriddiction of Action in Personam and Jurisdiction of
Action in Rem

3.2.1 Jurisdiction of Action in Personam

According to Morris (2005, 6th ed.) an action imqm®am is an action
brought against a person to compel him or her ta garticular thing,
e.g. the payment of a debt or of damages for breddontract; or to
compel a person not to do something, that is, wd@rnnjunction is
sought. This does not include Admiralty actionsem, probate actions,
administration actions, and petitions in matrimbniases or cases
concerning guardianship or custody of children, ppoceedings in
bankruptcy or for the winding up of companies.

Thomas JAC (1955) emphasised that “so far as jotised in personam
Is concerned, the principal tests for foreign as Eaglish Courts are
effectiveness and submission”. It is trite law thdbreign court will be
considered to have effective jurisdiction if thefedelant to the action
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was present in the state in which the court sitstha time that
proceedings were commenced. It was decidedarrick v. Hancock 12
TLR 59 where a person domiciled in England was served motite of
proceedings against him in the Swedish Court, wilevas on a short
visit to Swedish. He returned back very soon tol&md) and took no
further part in the Swedish action again, in whicligment was
eventually given against him. Hence, the fact sfgresence in Sweden
at the commencement of the action was held to giahe jurisdiction
of the Swedish Court and the judgment was enfoteeadpainst him in
England. Similarly, in the case of corporationse thxistence of a
definite place within the jurisdiction from whiche corporation is doing
business would suffice to constitute presence efdbrporation in that
particular state (where jurisdiction is sought).

Secondly, if the disputant parties choose to sultimeiir disputes to the
courts of a state other than that which would ndisnr@ave jurisdiction
over them, the fact remains, their submission iwarsally speaking,
enough to vest the court concerned with authowtydétermine any
claim. Thus, inFeyericke v. Hubbard (1902) 71 LJB509 a British
subject domiciled and resident in England had aeckp a contract
with a Belgian company that all disputes as topifessent agreement and
its fulfilment shall be submitted to Belgian juniston. It was held that
a judgment of the Belgian court obtained by the gany, in default of
appearance by the English man was enforceable gtafth as the order
of a competent court. Express submission of tipe tyway be very rare
to raise problem.

At times, jurisdiction may be implied or conferreg the conduct of the
parties, upon a foreign court. However, the casalavbe different if,
though making an appearance in the proceedingsndaht did so only
to demur to the competence of the court to heacldim.

SELF-ASSESSMENT EXERCISE

On what grounds will the Courts assume jurisdicercommon law in
actions in personam?

3.2.2 Jurisdiction of Actionin REM

Jurisdiction in vein is based entirely in the cqrtaen of presence or
national presence of the res or quasires withinuhediction, and it is
for this reason that it is effective. The presewéethe matter (see
Castrique v. Invie (1870) LR 4 HL. 44an action, in vein is one in
which the judgment of the court determines the tidl property and the
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rights of the parties, not merely as between thermasebut as against
the whole world.

The English Courts have jurisdiction to entertaitians in rem in three
types of cases.

Jurisdiction of action to determine the title ayhts to possession
of movable or immovable property situated in Endlan
Castrigue v. Imvie (SupyaActions of this nature are in vein in
the sense that the judgment of the court conssitatgood title
against the whole world. Similarly, the mere presem England
of property does not render an absent owner peig@araenable
to the jurisdiction and the court is not competenadjudicate on
matters unconnected with the properfgmmanuel v. Symon
(Supra).

Admiralty actions: Admiralty jurisdiction existe entertain “any
claim for damage done by a ship” and may be in \@inn

personam. Judicatir (consolidation) Act, 1925. Juresdiction is
wide enough to cover damage done by a ship togorand. The
nationality of the ship is immaterial provided stwithin English
territorial waters.

Actions relating to status: English law regardsustas a res and
actions concerning it in res, binding not only ffeeties to it but
everyone who comes into legal relations with thper Lord
Dunedin in Salvesen v. Administrator of Austriaroparty. It is
very clear that English Courts have jurisdiction nmatters of
status when it fictitious res is situated in Englamhat is when
England is the country of domicil®ér Breth L. J. in Niboyet v.
Niboyet, Torrance HMB 1958)

Although, the rule relating to thex domicile as governing matters of
status is not absolute, for example, by Matrimodalses Act, 1950,

divorce petitions by a deserted wife may in certancumstances be
heard on the basis of residences and a judgmemininmay be given,

although the English Court is not the court of dieenicile.

SELF-ASSESSMENT EXERCISE

In what circumstances does an English Court posgessliction to
entertain an action in rem?
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3.3 Exceptionsto the Jurisdiction of the Court

In certain circumstances, the power of the Englislurt to exercise its
normal jurisdiction, whether in personam or in renlimited either by
reasons of personal capacity of one of the padreby virtue of the
privilege of sovereignty, immunity attaching to efehdant.

There are two ways by which jurisdiction of a pautar court can be
restricted:

a. by reason of sovereign immunity
b. by reason of personal capacity.

3.3.1 By Reason of Sovereign | mmunity

In accordance with the theory of equality of soigs, it has long been
a part of customary international law which fornastp of the common
law of England which stipulates that the courteé sovereign may not
exercise jurisdiction over another sovereign, hi®pprty or any

property he actually possesses, or his principptesentatives or his
consults in a matter concerned with their officthlties without the

consent of the sovereign. This is purely a jurigdi@al, not a

substantive immunity.

In another perspective, if a foreign sovereign isrriepresentative such
as ambassador

Is found guilty of an offence he committed, fortarsce, a tort or incurs

a debt, within the jurisdiction while possessedisfsovereign status of
immunity, and remain with the jurisdiction for aasmnable time, after
the tort or debt thus incurred (séagdalina Steam Navigation Co
(1894) 2QB 352 CA)The unity to be accorded a particular sovereign
whether a state or person representing that stag¢atitled to depends
upon recognition of sovereignty by the British extace.

3.3.2 By Reason of Personal Capacity

There is no incapacity imposed on alien as sucle @@erter v.
Freudeuburg(1915) 1KB 857CAheither does the English Court — as in
practice of some foreign courts — require of aerglibecause he is an
alien, to give security before proceeding therarphintiff. In contrast
to some foreign country courts, the English Couiit not allow an
enemy alien to commence proceeding against him. rigieg of an
enemy alien to sue is merely suspended and itves@rhen he loses his
enemy posture/character.

36



LAW 513 CONFLICTOF LAWSII

4.0 CONCLUSION

This unit is a very important sub —topics in mod2lend the importance
of the unit can be deduced from the discussionuagdiction of the
courts to sit on the matter with foreign elemeiiisere are some cases
that established the jurisdiction of the courts #redeterminant factors
and action in vein. The limitations to this exeeclsy the courts were
also discussed. You have a lot to benefit partrbula the area being
exploited.

50 SUMMARY

The principle of jurisdiction of English Courts arfidreign courts in

matters having foreign elements are determinedil®s rof common law
and those rules sourced from statutes. This rulalggvaries according
to whether such actions concerns action in persooraaction in rem.

Are there exceptions to these principles? Exceptfoom jurisdiction of

the courts were addressed from two ways througltiwjurisdiction of

a particular court can be restricted. That is (@)ydmson of sovereign
immunity and (b) by reason of personal capacity.

6.0 TUTOR-MARKED ASSIGNMENT

1. Discuss the determinant of jurisdiction of the d¢sur

2. Under what circumstances does an English Court g3sss
jurisdiction to entertain an action in rem?

3. On what grounds will the courts assume jurisdictddrcommon

law in action in personam?
4. Are there any limitations to the exercise of juicsdn?
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1.0 INTRODUCTION

The doctrine of justification in relation to cormfii of laws seeks to
justify why a deciding court should trouble itseith cases which are to
a greater or lesser extent foreign in nature.

2.0 OBJECTIVE
At the end of this unit, you should be able to:

o discuss with applicable examples, the justificafionconflict of
laws.

3.0 MAIN CONTENT

3.1 International Obligations

Why should an English Court depart from its owreraf law and apply
those of another system? The justification for toaflict of law can

best be seen by considering what will happen iflid not exist.

Theoretically, it will be possible for English Cdsito close their doors
to all except English litigants. ‘Theoretically’, @osure ignores the
obligation of the United Kingdom under the EU lamdainternational

conventions; and question of general justice utttkerconcept of public
international law protecting the welfare of all geowithin the territory

of member States. But if they did so, grave inggsivould be done not
only to foreigners, but to the English.

Theoretically, also, if the English Court closed @toors to all except
English litigants, an English company, a party tacantract with a
Scottish or French company, would be unable toreefd in England.
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If the courts of other countries adopted the sanmiple, the contract
could not be enforced in any country in the world.

Theoretically, it would be possible for Nigerian &ts, while opening

their doors to foreigners, to apply Nigerian dontetw in all cases.

But if they did so, grave injustice would again dmne to both foreign
and Nigerian parties. For example, if two Nigeriamsried in Kenya in

accordance with the formalities prescribed by Keniaw, but not in

accordance with the formalities prescribed by Nayetaw, the Nigerian

Court, if it applied Nigerian domestic law to thase, would have to
treat the parties as unmarried persons. This woal@ unexpected and
unjust consequences in terms of matrimonial prgpeights and

responsibility for the children of the supposed mage. In the same
vein, it would theoretically be possible for Nigari Courts, while

opening their doors to foreigners, and while retgppply foreign law

in appropriate cases, to refuse to recognise ooremfa foreign

judgement determining the issue between the paiassif they did so,

grave injustice would again be inflicted on botmeign and Nigerian

parties. For instance, if a divorce was granted foreign country, and
afterwards one party remarried in Nigeria, he @ shght be convicted
of bigamy. Or if a Nigerian defendant was sued bfor@igner in a

foreign country for damages for breach of contractfor tort, and

eventually obtained a judgement in his favour, shecessful claimant
might find that the Nigerian defendant had surteptsly removed all

assets to Nigeria; the claimant would then havaadd all over again.

4.0 CONCLUSION

It is clear that a deciding court applies foreigws in particular context
in order to do justice between the parties, nainflany desire to show
courtesy to those other countries, nor even inhibyge of reciprocity,
l.e., if Nigerian Courts apply Chinese laws in agprate cases, Chinese
Courts will be encouraged in appropriate caseppdyaNigerian laws.

50 SUMMARY

In this unit, you have learnt about the followingstfications for
conflict of law: international obligations, tradenca commerce, and
interpersonal and social relations within and betweitizens.

6.0 TUTOR-MARKED ASSIGNMENT

Why should we depart from the rules of our own &avd apply those of
another system?
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1.0 INTRODUCTION

The terms ‘classification’, ‘characterisation’ anchtegorisation’ are
used interchangeably by various writers to refetewhniques used in
tackling conflict of law issues. In this unit, ttkerm ‘characterisation’ is
adopted. Students should therefore not be confusgdu are learning
to drive a car, you gain little benefits from abstr instructions in
matters of technique given before you can actuadiydle the machine.
The same may be true of the conflict of laws. Taiwing analogy has
its gainful aspect, in that, once you are familath its workings, you
will wonder why the techniques once seemed so idéting.

20 OBJECTIVES

At the end of this unit, you should be able to:
. discuss the characterisation of different confiiclaw rules
o explain the typical rules of conflict of laws.

3.0 MAIN CONTENT

3.1 Characterisation

Using a commercial illustration, suppose a contiacinade in ltaly,
under which an English company will supply materitd be used by
Italian party at its manufacturing plant in Belgiunihe materials
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supplied, it is claimed, are substandard, and tdd&ah company wishes
to claim damages against the English supplier. tBaraction be heard
in the English court? What law will be applied? tckling these
guestions, the conflict of law uses legal categorénd ‘localising
elements’ or ‘connecting factors’.

On the fact of any giving problem(s) potential ceating factors
include; to which country the party belong; whehe tcontract was
entered into; where the legal duties it creatednpaking and delivering
goods, were to be carried out. These factors mayf déferent strength
and may be allocated different degrees of impodgafor example, in
these days of easy communication, it matters ldssrava contract is
made. But the existence of the connecting factokesat possible to
devise rules which make sense of the infinite wara# possible factual
situations, and discover to which country an isbatngs. The rules
will identify the legal category into which the iss falls e.g.

performance of breach of contract and the conngcfimctor or

sometimes, factors appropriate to that category.

For example, typical rules of conflict of laws stthat succession to
immovable is governed by the law of a country inchiithe property is
situate, often referred to by the Lacking’'s expi@sdex situsg, that the
former validity of a marriage is governed by thevlaf the place of
celebration; and that the capacity to marry is gose by the law of
each parties before the marriage took plaog nuptial domicile In
these examples, the categories are succession tabiaoproperty,
formal validity of marriage and capacity to marAnd the connecting
factors are situations, place of celebration andidite.

In the example above, the connecting factor relet@the jurisdictional
issue will be that the defendant company has itsicite in England,
and that the relevant obligation under the contveas to be performed
principally in Belgium. In the choice of law contexhe fact that the
defendant’'s central administration is located ingleand may prove
determinative. You will be able to give a furthersaer in due course.
What is important here is the way in which connegfactors are used.

It has already been explained that the techniqiidawo make use of
legal categories; before the correct connectingpfacan be identified,
you need to know into which legal category thedaaftthe case of the
particular issue are properly placed. In the iraéomal context of our
subject, this process of categorisation or charaetgon presents a
special problem. The nature of this problem canshewn by two

examples. Suppose that a person buys a ticket midwo for a train

journey to Edinburgh, and is injured in a railwaygident in Scotland. Is
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the passenger’s course of action against the naib@anpany for breach
of contract or for tort, in which case Scott’'s lawill apply? By what
law, English or Scott is this question to be angd@rOr suppose that a
marriage is celebrated in England between two Fremeople domiciled
in France. The marriage is valid by English law mwalid by French
law because neither party has the consent of hieorparents as
required by French law. But if this rule of Frenlelw relates only to
formality of marriage, it will not apply to a maage celebrated in
England. But if it relates to capacity to marriagewill invalidate a
marriage of the French couple. The question isybigh law, French or
English, is the nature of the French rule deterdfh@&he hypothesis
could be unending. This is a type of question prigpeelonging to the
class of problems called ‘characterisation’.

3.2 The Subject Matter of Characterisation

It is pertinent to ask, what exactly is it that alearacterise? The answer
to this question is determined by the nature ofdhese of actionRe
Cohn (1945) Ch. 5 61 LQR 34frovided a good example to this
argument.

“A mother and daughter, both domiciled in
Germany but resident in England, were killed in
an air raid on London by the same high explosive
bomb. The daughter was entitled to movables
under her mother’s will if and only if, she surave
her mother. By the English conflict rules,
succession to movable is governed by the law of
domicile, but questions of procedure are governed
by the lex fori. By S184 of the Law of Property Act
1925, the presumption was that the elder died
first, but by Article 20 of the Germany Civil Code
the presumption was that the deaths were
simultaneou’

What has to be characterised is the issue in the, ¢c&., the ‘question in
issue’. As Auld, L.J (as he then was) puts itM@acmillan Inco v.
Bishops Gate Investment Trust PNo3) where the issue concerned a
claim viewed as either restitutionary or proprigtar
“The proper approach is to look beyond the
formulation of the claim and to identify ... the true
Issue or issues thrown up by the claim and
defence. This requires a parallel exercise in
classification of the relevant rule of law”.
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SELF-ASSESSMENT EXERCISE

Highlight with decided case(s), the main subject ttema of
characterisation.

3.3 Various Solutions

Prior to 20th and 21st Centuries, various comprensisiutions have
been advocated thus, there are theories likelgkefori, lex causag
primary and secondary classification via media,ghienedlex fori,
autonomous theory, analytical jurisprudence andpaovative law. The
principal contenders according to Morris are chiarggation by thdex

fori and by thdex causaeAll these shall be examined in the subsequent
paragraphs.

It is crystal clear that, in all cases where fonegjatutes of limitation
have been pleaded the courts have taken a twoafmpdoach. First, if
the particular statute merely bars access to eghité the claim remains
intact, the statute in question will be ignored msng part of the
procedure rules of the foreign law no matter how fbreign law

actually classifies it. Secondly, if the statutenpdetely extinguishes the
right of action, it will be enforced as part of thebstantive law of the
lex causagseePhilips v. Eyre (1870) LR 6QB1t will be relevant to

make a brief comment on the theories mentionedeabov

3.3.1 ThelLex Fori: Theory of Conflict of Law

This approach is practically conducive to legataiety (Agbede, I. O.).
The great majority of continental writers follow Ka and Bartin in
thinking that, with certain

exceptions (that is, one of Britain’'s exceptionsswiae characterisation
of interest in property as interests in movablenomovable, which he
said must be determined by thex situ3, characterisation should be
governed by the law of the forum, thex fori (Morris, JHC). Anony
(2011) posited that the theory refuting the vesteghts doctrine
espoused by Baale, Walter W. Cook in lleis fori theory of conflict of
laws argued against the notion that any right,udicig a foreign right,
can be vested.

Instead Cook contended that Courts do not ‘enforagiits created
under foreign law, but rather enforce domestic taghwhich they
themselves choose to create and enforce (CookeWali 1942). It is
implicit in Cook’s theory that he was bias in favaf the law of the
forum, or a “homeward trend” demonstrating a prfee for the
application by American Judge of local law.
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The basis for relying on characterisation by tee fori is that the
exercise is essentially concerned with identifyitng relevant legal
category and so the applicable English conflicte teading in turn to
the identification of the governing law. Any reface to potentially
applicable foreign law is premature until that Hasen done. The
continental scholars tend to base their argumenttémms of
characterisation of rules of law rather than issiiégy asserted that, the
forum should characterise rules of its own domdstic in accordance
with that law and should characterise rules ofifpréaw in accordance
with their nearest equivalents in its own dome&iw. However, the
main argument in favour of this view is that theeign law were
allowed to determine in what situations it is todpplied; the law of the
forum would lose all control over the applicable itsf own conflict
rules, and would no longer be master of its ownskouThere is
tendency for this view to break down altogethethiére is no close
analogy to the foreign rule of law or institutiom the domestic law of
the forum.

3.3.2 TheLex Causae: Theory of Conflicts of Law

Some continental scholars think that charactedasatshould be

governed by no any other theory tHar causadhat is, the appropriate
foreign law. Wolf posited that “every legal rulékés its characterisation
from the legal system to which it belongs”. Thiswiwas applied in Re
Maldonado (1954) p223 where the Court of Appeal hbaddecide

whether the Spanish Government’s claim to the mieviebEngland of a

Spain interstate who died without next of kin wasght of succession
in which Spanish Government was entitled to the abte or a jus

regale in which English Crown is entitled to thdinwas held that this
guestion must be decided as a matter of fact amanlaccordance with
Spanish Law with the outcome that the Spanish Gowent was

entitled.

This simply means that the foreign law applies ovegns, and then
apply its characterisation, is tantamount to nqgily@pg it at all. This
argument cannot go without criticism; it is a clasuargument to
conclude that the foreign law governs the procdssharacterisation
before the process of characterisation has lecheostlection of the
foreign law. Secondly, argument is if there are twotentially
applicable foreign laws and why should the forumogd the
characterisation of one instead of the other (MottiH.C.).

Furthermore, Agbede, I. O. contended that the reduapplication of
this concept “will not only be confusing but it Wihlso be absurd”.
Although to him, the basis of this approach is\oid the parochialism

46



LAW 513 CONFLICTOF LAWSII

and injustice inherent in tHex fori theory. Unfortunately, this approach
had not provided the desired antidote.

3.4 Analytical Jurisprudence and Cooperative Law Theory
of Conflict of Law

This approach is inspired by the need to make thecgss of
certification more enlightened and more internatlan its scope. Some
scholars/writers think that the process of charaagon should be
performed in accordance with the principles of gl jurisprudence
and comparative law. Morris said, the theory hasattractions, simply
because judicial procedure in conflicts matters ugthobe more
internationalist and less insular than in domestiges.

The argument against this view is that there arg f@wv principles of
analytical jurisprudence and cooperative law ofvarsal application.
“International agreement on analytical concephtspia”. It is no doubt
that cooperative law is capable of revealing ddfees between
domestic laws; it is hardly capable of resolvingerth However,
comparative study can only yield conflicting of cheterisation without
providing any tool for the solution of the concreteblem.

3.4.1 TheViaMedia Theory of Conflict of Law

This theory is adopted to breach gap short comioegtevilling thelex
fori and thelex causaeheories of conflicts of law. There is a glaring
weakness in the approach. For instanceRe Gohn (Supra)if the
German rule has been found to be procedural theme naof the
potentially applicable rules will apply. This witreate a ‘gap’ which
may be difficult to close. Nevertheless, if the Estgrules were found
to be procedural and the Germany rule found toubstantive, the two
will be simultaneously applicable thus creatinglgpeon of ‘cumulation’.

3.4.2 TheDiscretionary Theory of Conflicts of Law

This approach is rigidly an interest —oriented. Tla@tonomous’
theories are probably to permit the court someiliiety so as to avoid
the pitfall of rigid rules mentioned above.

In other words, where there is some kind of guigamowever good or
bad the court is given some direction. To give ¢bert a free scope
under the autonomous or interest —oriented thewnkksead, no matter
its inherent virtues, to a chaotic assortmentsretoncilable decisions.
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SELF-ASSESSMENT EXERCISE
Critically examine the concept of characterisatioConflicts of Law
40 CONCLUSION

The least interesting feature of the conflict afidais that it is concerned
with every branch of private law. There is a cowmgtiion in it which
makes its complete understanding herculean. Thecpi@ar meaning
that is given to any concept is as unlimited asrtmber of possible
solutions. You are therefore advised to study $iiisopsis continuously
in order to acquaint yourself with the various taghies and principles
discussed in this unit.

50 SUMMARY

In this unit, you have learnt the following:

. the techniques of characterisation of the conéifdaw rules
o the typical rules of conflict of laws
. the subject of characterisation.

6.0 TUTOR-MARKED ASSIGNMENT

1. Explain the typical rules of conflict of laws.

2. Critically examine the concept of characterisaiiiConflicts of
Law.

3. Suggest solutions to address these problems.

4. Highlight with decided case(s), the main subjectttenaof
characterisation.

5. Critically examine the concept of characterisaiirConflicts of
Law.

7.0 REFERENCESFURTHER READING
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1.0 INTRODUCTION

This unit seeks to analyse the relevance of tlutride of ‘Renvoi’ and
to examine its practical significance in solvingnfict issues firstly
from a general perspective, and in attempt to deter whether it
should be adopted or rejected by the court in Nager

2.0 OBJECTIVES
At the end of this unit, you should be able to:

define Renvoi

list the different types of Renvoi
explain the English doctrine of Renvoi
discuss Foreign court theory

state the application of Renvoi in common law Adriand
Nigeria.

3.0 MAIN CONTENT

3.1 Definition of Doctrine of Renvoi

The doctrine of Renvoi is a legal doctrine whiclplaéas when a court is
faced with a conflict of law, and must consider v of another state
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referred to as ‘private international laws’. Thisanc apply when

considering foreign issues in succession plannnthyia administrations
of estates. The word ‘Renvoi’ comes from the Frefsgnd back’ or

‘return unopened’. The doctrine of ‘Renvoi’ is thecess by which the
court adopts the rule of a foreign jurisdictionhwiespect to any conflict
of law that arises. The idea behind a doctrineha tt prevents forum
shopping, and the same law is applied to achieeesime outcome
regardless of where the case is actually dealt Vitle system of Renvoi
attempts to achieve that aim.

In the case oL’Affaire Forgo Court de Cassation. CIV. June 24lDa
1879 Bavarian national who had settled in France withexquiring a
legal domicile there in the French sense died stdiée in France leaving
movables there. The French Court referred the muesof the
distribution of his interstate estate to Bavariaw.l It was found that
under that law (Bavarian) succession to movabl#er@tate estate) was
governed by the place of habitual residence. Tleadfr Court accepted
this remission to this law and applied the Fremtkrnational law. The
decision served to make lawyers to realise theigapbn of accepting
or rejecting the doctrine of Renvoi. This Frenclagbice of accepting
Renvoi has been given statutory expression in s@amsdiction in
Japan, Hungarian, and German civil code. And mbgteoearly English
decisions relevant to the doctrine of Renvoi aresient with this
approach. Thus i€asdagly v. Casdaglycruition LJheld, “that we are
ready to apply the law of nationality, but if theuntry of nationality
chooses to remit the matter to us, we will appl shme law as we will
apply to our subjects”.

The doctrine in a situation, let's say a Ghanaiamidiled in Nigeria
died interstate leaving movables in Nigeria. Up@tednination of the
law that will govern succession to his estate ovafmbes in a Nigerian
court, the court in applying the law of the forutheglex fori) including
its conflict of law rules may determine the issue settled with his
(deceased) nationalityef patriag. However Ghanaian law, including
its conflict of law rules may be to the effect tlsaich an issue as to the
succession of the interstate movables be govergethd law of the
domicile at the time of his death. Hence, a Nigemaurt is referred
back to observe its own forum law. The queston kieezesfore is which
law should finally be applied? This is the problehRenvoi.

SELF-ASSESSMENT EXERCISE

I Define Renvoi?
. Trace the origin of the doctrine of Renvoi.
iii. Outline a possible case scenario in which m@rapplies.
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3.2 SingleRenvoi

Countries such as Spain, Italy and Luxemburg opadsingle Renvor’

system. This system refers to another jurisdictboice of law rules.

Where the matter arises in a place such as Spgalg,dr Luxemburg

(A) those jurisdiction will consider whether th@wn domestic law is
that of another jurisdiction (B) where B’s rule Wiéturn the issue to A
(the original forum court), the court will accepietfirst remission and
apply its own domestic court’s law. For example ewla testator, who
was a French national, was habitually residentrigl&nd but domiciled

in Spain, dies leaving movable property in Spédue, ¢court may need to
consider which legislative forum will apply to deaith the property

under succession law. In this case, Spain beind.#dve of the Forum

l.e., where the property is situate, applies the laf deceased
nationality, namely France, and applies French Fwench law observes
the law of the deceased habitual residence whidbngland. England
however examines the domicile of the deceased whi&pain. As two

transfers took place (from Spain to France and fifeamce to England),
Spain operating the single Renvoi system will notept it back.

Accordingly, the Spanish court being the law of fimm will apply the

law where it was last left in the chain of referra., with the law of

England and Wales. Where both countries operateeitiher no Renvoi
system or single Renvoi system, there is potept@blem.

SELF-ASSESSMENT EXERCISE

Outline a possible case scenario in which Renvplieg.

3.3 Double Renvoi

Unlike Spain, some countries such as England amahder currently
accept Renvoi twice. However, in this system, tloamrenot be more than
two remissions. For example let us consider thieviohg case whereby
a testator, an Irish national, habitually residen$pain but domiciled in
Italy, dies leaving movable property in France.néebeing the law of
the forum (where the assets are situated) will exarthe law of the
deceased habitual residence (Spain) and appliesisBplaw. Spanish
law observes the law of the deceased nationaliyyjl as a jurisdiction
that only operates a single Renvoi system, will actept the double
Renvoi and is likely that in this case, France eply Italian law.

3.4 NoRenvoi

Countries such as Denmark, Greece and the US dacnept Renvoi.
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3.5 TheNew EU Succession Law

Effective from 1% August, 2015, this EU succession law attempts
harmonisation of succession for all member statedetermining the
forum that applies to succession law. Iceland, Wid ®enmark have
opted out of this regulation, although interestmghe regulation will
still have an effect on how these countries wilbldeith the non-
signatory states — in relation to the doctrine @n¥i the regulation
attempt to provide that in all EU member statekdpthan Ireland, UK
and Denmark) the doctrine is abolished other tisathe case of third
party states. It also provides for testators tagmedge the law of their
nationality as applying to the whole of their estafhe regulation will
only affect deaths on or after 17 August, 2015. kesv, an individual
may elect the law under their will now to applyeafthey die.

3.6 English Doctrine of Renvoi

Although there are some English decisions which seemingly
consistent with the French practice of acceptingnvee and
transmission to a third system (e Trufort(1887)36 Ch, D. 600and
Armitage v. A.G(1906) p.135. See algbuersny v. The Imperial Bank
of Canada(1911 C.C.A.) 118 Fed.30@ited from LorenzenSelected
Essay9. 68) for transmission in matter of choice of laWpwever the
single Renvoi theory, whether in the form of renaiasor transmission,
has been expressly repudiated by the English Qouthte case oRe
Askewwhere Maugahm, J. said, “...an English Court can né&ave
anything to do with Renvoi except so far as foregxperts may
expound the doctrine as being part of tae domicili’. The English
applied the foreign court theory.

SELF-ASSESSMENT EXERCISE
What are the main features of English doctrine efi?
Foreign Court Theory

The early English decision on problem of RenvoiQallier v. Rivaz
appears to have provided the basis for the devedopmof the foreign
court theory. The issue before the court was orferofier validity of a
will and six codicils of a British subject who diedmiciled in Belgium.
The six codicils were formerly valid under Belgisuternal law, but the
will was not, though it complied with the formal guerements of
English internal law. On receiving expert evidertbat the Belgian
Court would have pronounced in favour of the wiie court per Sir H.
Jenner, upheld the validity of both the will an@ ttodicils, observing
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that “the court sitting here decides from the enteof persons skilled
in that law (i.e. Belgian) and decides as it watikltting in Belgium”.

This dictum has invariably been relied on as auydor the foreign
court approach. Perhaps the main reason for thelamwent of this
doctrine in English law according to Agbede, I.€an be gathered from
the suggestion of Dicey and Morris. According tegé authors, the
doctrine originated as a device for mitigating tigidity of English
conflict rules for the formal validity of wills.

Foreign court theory requires specific proof of aéstic law rather than
the choice of law rules. It is therefore recommehdy two great
English judges on the ground that it is ‘simple aational’. Although,

in another case after a comprehensive review ofatlidorities; the
forum court applies the law specified by the foreigonflicts rules,
including the foreign Renvoi rules, in an effortrender the decision,
which the foreign court would render if it were == of the case
(Williams Tatley). The forum court as a matter att, may dispose of
the issue as it would have been determined by twet of thelex

causae

This approach has been adopted in a rule of HighrtGtecisions. It is
generally considered to represent the current Emgiractice (Se&e
Ross (Supra)kentia v. Vahas(1914) AC 403 P.C Re Duke of
Wellington (1948) Ch. D 50 theEstate of Fuld (No 3) (1966) 2 WLR
717).

SELF-ASSESSMENT EXERCISE

I What do you understand by foreign court theory?
. Is there any difference between foreign coleiory and Renvoi?

3.7 Application of Renvoi in Common Law Africa and in
Nigeria

Which areas are regarded as Common Law Africa? tlowhe doctrine
of English Renvoi apply to them and the modus apsiradopted by
their various domestic courts? This unit seeksralygse and examine
the doctrine of Renvoi and its unities in an attetopdetermine whether
it should be adopted or rejected by the courtsam@on Law Africa.

The Common Law African countries are the countueder the former

Yoke of English Colonial rule before they gainedlependence. The
English Common Law principles were brought to AdneEnglish
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colonised territory wholesale. It is therefore vatifficult or mere
impossible to totally erase English legal systeomifitheirs.

As such, the general reception of English law sdmmon law territory
in Africa has provided the courts of these coustieé common legal
origin with ample rules of decision in areas wheres of statutory and
customary laws do not exist. This is particularythe view of Agbede,
1.O., and the position in the sphere of privaternational law.

It is never dreamt of by the legislative bodies tbése nations to
legislate on the adoption and application of thegliEh common
doctrine without having recourse to their own doteprevailing
circumstances. This is the reason why most of tBeeption-statutes’
confer authority on the courts of these statesadify these rules so as
to meet the requirements of local situations.

Even though the statutes have not in this circumest® conserved
express authority to the courts, it is believed tha courts possesses
inherent authority to effect such modifications tbe foreign imported
statutes based on the individual states demanded3ar Agbede, 1.0O.
(1989) emphasised that, the authority of the ctufitreate’ and modify
common law rules under the English law does notvddrom statutes.
It is as previously stated, the child of judiciadition.

At this junction, the relevance of the doctrine REnvoi may be
explained as follows:

Where the forum court has ascertained the appéctdreign law with
the aid of the appropriate rule of selection, ityrda one of three things.

1. It may determine the issue under the internal l&awhe foreign
system so ascertained excluding its conflict rulégss method is
often referred to as rejecting the Renvoi or theerimal law
theory. This is mostly widely accepted techniquédias been
most favored by English and American jurists, juigend
scholars.

2. The forum may refer the issue to the conflides of thelex
causae Such a rule may concur in the application ofinternal
law. Where this occurs, the internal of the causaas invariably
applied. Hence, the conflict rule of thex causaemay at the end
of the day refer the issue back to the forum lawramsmit it to a
third legal jurisdiction. In the just case, if fenulaw admits the
‘remission’ to it and applies its internal law,ist said to accept
the classical Renvoi theory which is nowadays retérto
variously as the ‘partial’, ‘single’, ‘simple’, ‘iperfect’,
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‘receptible’ or ‘continental’ Renvoi doctrine. Thapproach has
since then remained a prolific source of legal cemtaries. Thus
in Casdagh v. Casdagh, Scruiton L.J. (as he thex) agld that
“we are ready to apply the law of the nationalityt bf the
country of nationality chooses to remit the matteus, we will
apply the same law as we should apply to our stibjec

The forum court may dispose of the issue awiild have been
determined by the courts of thex causae This technique has
been adopted in a number of High Court decisiond &n
generally considered to represent the current Eimglractice.
This approach requires the forum court to consiteationally
sitting as a judge of thdex causaeunder the particular
circumstances of the cases. This means the casgghaagun in
the forum is notionally ‘transported, lock, stoakdabarrel, to the
foreign country and began there again'.

SELF-ASSESSMENT EXERCISE

Discuss the relevance of English ‘Renvoi’ to Commicaw Africa
Countries.

4.0 CONCLUSION

We have learnt that where the significant elemerd case are divided
between two countries, the case is a case in thiéictoof laws for any
court in which it is litigated. If the Nigerian Cdwapplies Canadian law
because it thinks that the Canadian elements are significant than
the Nigerian ones, it may find that a Canadian Cauwould apply
Nigerian law because it thinks that the Nigeriagnents are the more
significant. There are no generally acceptablesralgplicable to solving
the problem of Renvoi. All that can be said in pic is that most
courts will assume inherent power to apply whates@nflict rules for
the convenience of the justice of a particular dashe absence of one
unifying convention or the other.

50 SUMMARY

In this unit, you have learnt about:

the definition of Renvoi

the different types of Renvoi

the English doctrine of Renvoi

foreign court theory

the application of Renvoi in Common Law Africa axieria.
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6.0 TUTOR-MARKED ASSIGNMENT

Define Renvoi?

Trace the origin of the doctrine of Renvoi.

Outline a possible case scenario in which Renvpliep
Discuss the likeable solutions to the problems efi®i.

State conditions for the application of the do@riRenvoi.

What do you understand by foreign court theory?

Is there any difference between foreign court theord Renvoi?

NoohkhwpdpE

1. REFERENCESFURTHER READING

Torrance H.M.B. (1958). Conflict of Laws. LondoBweets & Maxwell
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Agbede, 1.0. (1989)Themes on Conflict of Laws Akoka, Lagos:
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1.0 INTRODUCTION

The conflict of laws deals primarily with the apmaltion of laws in

space, but problems of time cannot be ignored {@awid Veronica

(supra)). In the conflict of laws, the time factsrsignificant in various

situations. The most important of these is whemethe a retrospective
change in the applicable law after the events lagpdéned, which gave
rise to the course of action. There is a consideratntinental literature
on the time factor in the conflict of laws. The Hsly Courts have also
dealt with it in a very empirical fashion. In afl this, the three different
problems which have been identified by writersasédollows:

(). The time factor that becomes significant if thesehange in the
content of the conflict rule of the forum-decidiogurt (callede
conflit transitoreby French writers).

(i). If there is change in the content of the connectatgor (which
the French calle conflit mobilg.

(@i).  And most importantly, if there is change in the teonh of the
foreign law to which the connecting factors refer.

Should the English Court apply the law as it wasmlithe course of

action arose, or as it is at the date of the triiiese problems are
discussed in this unit.
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20 OBJECTIVES

At the end of this unit, you should be able:

o explain the essence of time in the conflict of laws
o discuss the dynamics of the application of timéhi conflict of
laws.

3.0 MAIN CONTENT

3.1 Meaning and Scope of Conflict of Laws

The rule of conflict of law generally deals witrethpplication of law in
terms of geography of place. As in most of the otspects of the law,
where time constitute problems, time factor as @bl@m cannot be
overlooked in the study of conflict of laws’ rul€hat is, problems of
time cannot be altogether ignored (as an impoftator).

Various international authors, scholars and judgese identified some
considerable time factor in the conflict of law$i€Be problems as might
be expected, the English Courts have dealt witlnila somewhat
empirical fashion. The continental writers haventifeed three different
types of factors, while Professor Agbede, I.O. is popular work on
‘conflict of laws, a concise text’ identified fotactors.

Morris analysing the time factor may become sigatffit if there is a
change in the content of the conflict rule of tlweum (known ade
conflict transitoire by French writers), or in the content of the
connecting factors (which the French dallconflict mobilg¢, or most
important of all, in all content of the foreign law which the connecting
factor refers.

1. Changes in the substantive law of thg fori (made applicable
by Renvoi)

2. Changes in the conflict rule of thex fori

3. Changes in the conflict rule of thex causadmade applicable by
Renvoi)

4. Changes in the substantive law of the lex causae

3.2 Changesinthe Conflict Law Rule of the Forum
The lex fori when changes in the conflict rule of the forumdbgture

does not differ from a change in any other ruldasf, the temporal
scope of law is usually defined by the statutelfitee by judicial
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interpretation of the statute inter the familiargish rules of statutory
interpretation and judicial precedence.

Take note that, when the changes are brought ghoety by judicial
decision under judge made law, such changes opeetteactively
whereas, statute law is usually prospective. Thig icompliance with
the English common law declaratory theory of jualigidecision.

However, very grave consequences sometimes folloamf a

retrospective alteration in a conflict rule of tfemum by judicial or

legislative action, particularly in the area of fgmelations. Hence, it is
important to note the English conflict rule for ttexognition of foreign
divorces which was radically altered by judiciatiae in 1953, 1967
and by legislative action in 1971 and 1986. Karst#omitted inrHornett

v. Hernettthat “a man domiciled in England married in 191%a@man

domiciled before her marriage in France and Englamd 1924, when
the wife obtained a divorce in France. The husblagard about this
divorce in 1925. He then resumed cohabitation Wwighwife in England
until 1936, when they parted. No children were baooh this

cohabitation. In 1969, the husband petitioned feclaration that the
divorce would be recognised in England. The judgelenlaw declared
by the House of Lords in the year 1967 made itgesed otherwise it
could not have been recognised.

The consequences of this retrospective alteratidheoconflict rule are

startling.

a. If children had born of the resumed cohabitati@tween the
parties after the divorce, they would have beeititegte when
born, but bastardized by the subsequent recogrofitime decree.

b. If the husband had gone through a ceremony afiage with
another woman in 1945, and his second marriage lledntor
bigamy in 1950, and his second wife had then reasriwould
the result of recognising the divorce in 1917 beni@lidate the
nullity decree and also the second wife’s secondiage?

C. If the husband had died intestate in 1940, anshare in his
property had been distributed to his French wifdiassurviving
spouse, would she have had to return it when the canflict
rule declared by the House of Lords in 1967 vaéddier French
divorce?

SELF-ASSESSMENT EXERCISE

Critically assess the retrospective rule in 3.2
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3.3 Changesin the Connecting Factor

The connecting factor from our study so far is k mf the conflict of

laws which may be either constant or variable. @oting factor may
be of a kind of element/character that it necelssegfers to a specific
moment of time and the changes may further requane definition to

lubricate the effect of such change. For examplegrélict rule which

make specific reference to the issue of capacitpake a will to the law
of the testator's domicile would be meaninglessessilit defined the
moment of time at which the domicile was relevant.

According to Webb, P.R.18t al, if one wishes to know if a marriage
contracted in Austria is formally valid, the “comtiag factor” is the law
of the place of celebration.

That is, Austrian law in force at the moment of naaye. According to
them, in a simple case such as this, there is rd fte define the time
contemplated by the rule: the definition is inhérenthe rule itself” in
these cases, it is essential for the conflict toledefine the relevant
moment of time.

Examples of varying connecting factors include sfigs of a movable,
the flag of a ship, and the nationality, domicile residence of an
individual. In most cases, it is a question of falating the most
convenient and just conflict rule, and the timeadacthough it cannot be
disregarded, is not the dominant consideration.

Conclusively, it is essential for the conflict rule define the relevant
moment of time and the change in the connectingpfas a problem of
time in the conflict of laws.

34 Changesinthe Lex Causae

When the law of the citing to which the English timh rule refers has
seen change

(i,e. the lex causag In line with the writing of Morris, the
overwhelming weight of opinion among writers is tththe lex fori
should apply théex causaen its entirely including its transitional rules.
This is certainly the prevailing practice of couds the continent of
Europe. This is subject to public policy reservatimder the common
law against retroactive penal legislation.

This concept has received more intensive juristiciments in the civil
law system, unlike the position in the common lawsgdiction where it
was lately receiving attention. This doctrine isagiically unknown
within the judicial circle in Nigeria. For instancm Odiase v. Odiase
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M married D, when M was domiciled in the old Westd&region of

Nigeria. The Mid-Western Region was created outMastern Region.

He was still in the service of Western Regional &owment and

resident at the capital city of the Region. Theewhbwever, brought an
action for the dissolution of the marriage in the&Mvestern Region. In
this case, the court held that M was domiciled i-Western Region

as M was an indigene of that part of the countryheut giving a

thought to the issue of succession rules (Agbede.)l. This principle

was illustrated further irStarkowski v. Attorney Generaély Thomas

JAC in a simplified form; H and W were married imgtria in 1945; By

Austria law as it then stood, the marriage was &diyrinvalid. About a

month after the marriage, a law was passed in musthich provided

for the validation of such marriages as the presaatwith retrospective
effect. Validation was brought about by the makofgan entry in a

“family book” by a registrar. H and W left Austria 1946 for England

and became domiciled there. In 1949, by which tiney had separated,
the Austrian registrar entered their marriage i ltok, thus rendering
it valid by Austrian Law.

The House of Lords held that the marriage was yabdhat W was not
free in 1950 to marry X, a bachelor in England.this instance, the
court was prepared to recognise the retroactivecefdf the Austrian
law validating a void marriage.

With the increasing division of the constituentasanto small units and
the fragmentation of the erstwhile Soviet Repubiico smaller
autonomous countries, the courts will be callednupoe many occasions
in future to determine the temporal scope of law.

SELF-ASSESSMENT EXERCISE

How would you have decided the Starkowski cdasé W married X in
London before her marriage to H had been enteréaeiriffamily book”
by the Austrian registrar?

4.0 CONCLUSION

This unit discuss the basic concept of time faatorelation to three
functional problems. It is not often that a singtennecting factor will
solve the whole problem as it is the case withddwation of tort that is
referred to the law of place of causation of tloat in Jane jurisdiction.
The change that occurs would also attract modiboain the changes
that occurs.
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50 SUMMARY

Like any other areas of the law, changes in apiplieckaw in the conflict

of laws sphere create problems of legal administnatThe changes
may take four different forms as enumerated ab@manges in this
perspective affect the time variation in the canfbf laws’ rule which

can only be determined by the prevailing law irs tl@spect.

6.0 TUTOR-MARKED ASSIGNMENT

1. Define the time factor?
2. Identify cogent elements of time factor.

7.0 REFERENCESFURTHER READING

Ademola, J. Yakubu (1999)imits to the Application of Foreign Laws
Maltose Law Books.

Agbede, 1.0. (1989)Themes on Conflict of Laws Akoka, Lagos:
Shaneson C.I. Ltd.
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1.0 INTRODUCTION

When a Nigerian Court is faced with an issue havimgrnational
element, it may use a choice of law rule to idgntife system of law
whose rule will determine the particular issue. ICaoof law rules
usually consists of two elements which are theessod a connecting
factor. Therefore, choice of law rules dealing wotrsonal issues often
has a connecting factor. Originally, this persamainecting factor was a
person’s domicile. But in modern times, domiciles lieeen replaced in
some choice of law rules with residence. One canefore argue that
domicile and residence are the same concept, lhbtsightly different
rules.

20 OBJECTIVES

At the end of this unit, you should be able to:

. identify and appreciate the concept ‘residence’aapersonal
connecting factor
o identify the various forms of connecting link ankleir legal

relevance in resolving conflict of law issues.
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3.0 MAIN CONTENT

In our last module, a number of examples referr@dBEnglish’ or
‘French’, ‘ltalian’ or ‘Nigerian’ parties, and yowould have understood
those terms as referring to people who in someesbafong to or are
connected to England, France, Italy and Nigeriderivational travel
means that some individuals move between counteeg frequently,
and while they may at all times regard themsehse&iaglish, French,
Italian or Nigerian, they have connections, stronge weaker in
character, with a range of countries. An illustratiwill make this
clearer, Carlos, is a Venezuelan businessman wgrkm the oil
industry. He has dealings with Shell which hascefiin London and in
the Netherlands. He flies to Europe for lengthyatedgions with Shell
executives. Suppose that his aircraft is divertedhfits intended direct
route to Amsterdam by an incident of air turbulemaeHeathrow, he
stays there for 45 minutes before resuming hisneyr Each variation
of the basic facts indicates a link of certain isgth between Carlos, a
Venezuelan, and England or the Netherlands. At spwoiat, the
strength of this link may be so strong that he mayonger be thought
of, by others, or even by himself, as a Venezuataall.

3.1 Physical Presence

The most basic link between an individual and antguis mere

physical presence, even if it is for 45 minutesnspeholly in an aircraft

parked on an airport apron. Though factually cleat; it creates so
limited a link as to have little or no significancethe conflict of laws.

One is therefore bound to hear rather, more ordeege’. Residence is
basically a question of fact, in some contexts éians very little more
than physical presence. But it does not mean sangetmore, for a

person passing through a country as a travellecleiarly not resident
there.

As was expounded in the case Sihclair v. Sinclair(1968) p.189 if
someone takes residence in a country, the linksiience may remain,
brief periods of absence notwithstanding. The woebidence’ in
relation to conflict of laws depends on the circtanse of each case. In
Fox v. Stor(1970) 2 QB 463 university students who were in their
university town for purpose of electoral regiswwatiwere held to be
resident there. Wadgery, L.J. pointed out thafiy seaside town in the
summer, the population divides itself into the desits who live there all
the year round and the visitors who merely comeafperiod”. But the
visitor's hotel keeper would expect those visittysuse a room called
‘the Residents’ Lodge’. In the same way, residenwsans different
things for different legal purposes. A person waasily be held
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residence in a country in the issue of the jurigolicof that country’s
court, but less easily so if the context is onerefidence during a
physical year. There are great varieties of exasp@@d the result of
one case cannot normally by used to judge another.

SELF-ASSESSMENT EXERCISE

What do you understand by the term ‘residence’?

40 CONCLUSION

Apart from the realm of conflict of law, residenhas significance in

other areas of the law, especially revenue law. dthets have shown a
willingness to borrow from the interpretation givém the concept in

these other areas when deciding on their use iflictoof laws. There is

some strength in the argument that they shouldnberpreted in the
same way, especially when the same words are nseious statutes.

50 SUMMARY

In this unit, you have learnt:

. about ‘residence’ as a connecting factor

o that physical presence is the most basic link betwean
individual and a country

o the various ways to which the term ‘residence’ apply.

6.0 TUTOR-MARKED ASSIGNMENT

What do you understand by the term ‘residence’?

Where is a homeless person resident?

Where is home for a student who lives at the usit)erduring
the academic year and spends half of the resteofyéar with
each parents who are now divorced?

wh e

7.0 REFERENCESFURTHER READING

Pippa Rogerson (2013). Conflict of Lg4" ed.). Cambridge, London:
Cambridge University Press.
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1.0 INTRODUCTION

In this unit, the intention between discussing tlaious forms of

residence is to simplify the identification of tlw®nnecting factors.

However, it should be noted that identifying eitteerdomicile or a

habitual residence can be difficult in any but teplest cases. For
example, where is a homeless person resident? W&dieme for a

student who lives at the university during the a&raid year and spends
half of the rest of the year with each parents \ah® now divorced?
Nevertheless, the identification of the residersceital for the personal
connecting factor.

20 OBJECTIVES

At the end of this unit, you should be able to:

) define and explain ordinary residence
o define and explain habitual residence
o define and explain habitual residence of a child.

3.0 MAIN CONTENT

3.1 Ordinary Residence

Ordinary residence ‘connotes residence in a plate seme degree of
continuity and apart from accidental or temporabgemce’. If it has
definite meaning, it can be said to mean accortbrtpe way in which a
man’s life is usually ordered. It refers to a persabode in a particular
place or country which he has adopted voluntarihd dor settled
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purposes, as part of the regular order of his ofifeefor the time being,
whether short or long duration.

Ordinary residence can be changed in a day, but tkeno reason, on
appropriate facts, for a person not to be heldet@tdinarily resident in
more than one country at the same time. Thus, enctise ofinland
Revenue Commissioners v. Lysadi®28) A.C. 234a man whose home
was in the Republic of Ireland, and who came intggl&nd for one
week in every month for business reasons, duringwtime he stayed
in a hotel, was held to be resident and ordinagkident in England for
income tax purposes. But clearly, he was also eesidnd ordinarily
resident in the Republic of Ireland.

It has been said that a child of tender years ‘whonot decide for
himself where to live’ is ordinarily resident inshior her parents’
matrimonial home, and that this ordinary residecaenot be changed
by one parent without the consent of the othethdf parents are living
apart and the child is, by agreement between thigmg with one of
them, the child is resident in the home of thatptiand that ordinary
residence is not changed merely because the cdinentptakes the child
away from that home. See the caseRef P (G.E) (An Infant}1965)
CH. 568, 585 — 586

3.2 Habitual Residence

Habitual residence has long been a favourite egmesof the Hague
Conference on Private International Law. It appaarsnany Hague
Conventions and therefore in English statutes giwffect to them; but
it is increasingly used in other statutes as wdl.definition of habitual
residence has ever been included in a Hague Caawmettis has been a
matter of deliberate policy, the aim being to le#ive notion free from
technical rules which can produce rigidity and imgistencies as
between different legal systems. The expressiomido be treated as a
term of art but according to the ordinary and redtareaning of the two
words it contains. However, there is a regrettédxhelency of the courts,
despite their insistence that they are not deakrig a term of art, to
develop rules as to when habitual residence may raagl not be
established. The Law Commission has spoken of theegedly
undeveloped state’ of habitual residence as a legatept, citing, in
particular, uncertainties as to the place of intenand as to the length
of time required for residence to become habitual.

Although, the courts have in the past sometimesnakdifferent view,
it seems that there is no real distinction betwdentwo concepts of
habitual residence and ordinary residence; or astlethey share ‘a

67



LAW 513 CONFLICTOF LAWSII

common core of meaning’. So the test to be appiietthe context will

again be that of a person’s abode in a particldanty which he or she
has adopted voluntary and for settled purposesa#sqgb the regular
order of life for the time being, the burden of @girdeing on the party
alleging the change. However, it should be notemt the House of
Lords has held that habitual residence may hawffexaht meaning in
different statutes according to their context angppse.

It is consistent with that approach to hold thabitieal residence cannot
be acquired in a single day, as an appreciableogest time and a
settled purpose are required.

SELF-ASSESSMENT EXERCISE

Can habitual residence be lost in a day?
Can habitual residence continue during temporasgiate?

3.3 Habitual Residence of a Child

It is obvious that a young child will not have thecessary settled intent
or purpose required of an adult but will be treatischaving a habitual
residence. In many cases, the habitual residenaebild whose parents
do not live together will be that of whichever paréas custody of the
child. In many cases, parents may share custoditfenway in which
the day-to-day care of the child is shared may lbeensignificant in
such cases; though the number of cross-border a#Hs#ss type is
small. The courts have regularly held that a childabitual residence
cannot be challenged by the unilateral action @& parent and remains
unchanged unless circumstances arise which quiependently point
to a change in its habitual residence. When themgardo have a
common habitual residence, the court has alsothatd“the question of
habitual residence of a child is not always deteaile by reference to
the combined intention of the parties. It ultimgtedepends upon
whether, in all the circumstances, it can propariy realistically be said
that the child is ...habitually resident in EnglanaiaVales”. However,
in the case oGreenwich LBC(2007)EWHC 820 (Fam); 2 F.L.R. 154
three children were held to be habitually residarfEngland even after
two years’ residence in Canada since parental atyhwas vested in
the Local Authority who placed them in foster caret in the aunt who
cared for them. As can be seen, the case law omathieual residence of
children has a tendency to be contradictory, aml ¢bntradiction can
be seen in the cases that consider the habitugeree of newborn
baby.

In the case oB v. H 42 (2002) 1 F.L.R. 388 (Habitual Residence:
Wardship)
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A pregnant mother was tricked by her husband
into travelling to Bangladesh where the baby
was born. Eventually, the mother managed to
flee back to England where she applied to the
English court for her baby to be made a ward of
court. Jurisdiction depends on whether the
child was habitually resident in England.

Charles, J. held that the baby was habitually eggith England (where

it had never lived) following the line of authoritigat one parent cannot
unilaterally change the habitual residence of éalithout the consent

or acquiescence of the other parent with rightsustody, and that the
mother was habitually resident in England. Witharelgto the habitual

residence of the baby, he said:

“In the case of an infant child and a fortiori a
new born baby his...abode...which has been
adopted for him...voluntarily and for settled
purposes is as a matter of fact that of
his...parents who have parental responsibility
for the child and with whom he...will live... It is
the settled intentions of the parents that render
that ‘residence’ of the baby habitual.”

SELF-ASSESSMENT EXERCISE

Can a baby be habitually resident in a country whwez/she is resident,
but where neither parent is habitually resident?

4.0 CONCLUSION

So far we have dealt with various forms of resi@enn the absence of
statutes, the cases referred to raised variousigngs

50 SUMMARY

In this unit, you have learnt the following:

. ordinary residence
° habitual residence
. habitual residence of a child.
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6.0 TUTOR-MARKED ASSIGNMENT

Can habitual residence be lost in a day?

Can habitual residence continue during temporasgiate?

Is it possible for a new born baby to have a habitesidence? If
so, does this habitual residence depend on theuladlbesidence
of the parents?

whn e
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1.0 INTRODUCTION

According to Agbede, 1.O., in his essay titled cL&®omiciloo in

Contemporary Nigeria: etc’ it wasn’t until the beging of the 19th
Century that ‘domicile’ began to be recognised las basis for the
application of personal law. However, as a resdlttlee rise of
nationalism in the mid-19th Century, some Europeauntries adopted
nationality in preference to domicile as a conmegtfactor for the
ascertainment of personal laws. He asserted thmate sthen, some
countries have somehow combined the two criterta. rRost common
law countries however, domicile appears to havenbgenerally
accepted. He continued that in Nigeria, the adaptibdomicile can be
justified on ground of practical necessity, as Ky nationality covers
a number of independent legal systems.

20 OBJECTIVES

At the end of this unit, you should be able to:

. discuss the rules of domicile as contained in gdoeived English
law
. explain how these rules ought to be, have beenijfiaddn order

to suit Nigerian local conditions.
3.0 MAINCONTENT

3.1 Meaning of Domicile

According to David and Veronica, the term ‘domitiile more easily
illustrated than defined. The practical idea unded the concept of

domicile is that of permanent home. According tad_&€rownwalt in
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Bell v. Kennedy(1868) LR 1 SC. & Div. 307 @ 320 Westhutlyy
domicile we may mean home, the permanent home.iApou do not
understand your permanent home, | am afraid thallusiration drawn
from writers or foreign language will very much ejou to it”. The
notion of home or of permanent home is derived fthencircumstances
of the case. An English woman aged 70 years, lefidaw after living
all her life in Summerset, goes to New Zealandve Wwith her married
daughter; although that move may be, in practieahs, irreversible, is
she not likely to regard England as her home cg@nimfact, domicile
cannot be equated with home. As we shall see, aopemay be
domiciled in a country which is not and never hagrbhis home; a
person may have two homes, but only have one dneciperson may
be homeless, but he/she must have a domicile.

According to Sir George Jasel in the cas®otet v. Joe Ghegal878)
LR 9 Ch.D 441 @ 456the term ‘domicile’ is impossible to define.
Nevertheless, it is clear from decided cases tbaliiee a domicile in a
country according to the received (English) law.idtnecessary to
establish residence and an intention to remainetlpErmanently or
indefinitely. A domicile can only be acquired bytmatrimony of these
two factors. However, an intention of indefinitesicence is not
equivalent to permanent residence if it is contimigepon uncertain
events. Thus, in Moore House v Lord it was held

“the recent intention of making a place a

person’s permanent home exists only where he

has no other idea than to continue there without

looking forward to any event, certain or

uncertain which might induce him to change his

residence. If he has in his contemplation some

events upon the happening of which his

residence will ceases, it is not correct to call

this event a present intention of making it a

permanent home. It is rather a present intention

of making it a temporary home, though for a

period indefinite and contingent.”

This rule may no longer be contemporarily releuastause of increased
mobility of modern society, few things in humanaaf§ can be certain,
least of all is one’s intention. In Graveson’s vjethis definition no
longer fits the complexity, movement and sophisibcaof modern life.
Rather curiously, this long time unsatisfactoryini@ibn of the English
concept of domicile has been adopted in Nigeridovut qualifications.
For example, ifFunsica v. Pasmermhomas J. held that:

“to establish a domicile in Nigeria, the mere

factum of residence here is not sufficient...there
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must be unequivocal evidence of animos manendi
or intention to remain permanently”.

More curiously, according to Agbede, is the failwok the Nigerian
judges to distinguish between interstate and iatgrnal situations. For
instance, inUdom v. Udom Coker, J. who was concerned with an
interstate conflict problem said,

“the subject must not only change his residence to
that of a new domicile but also must have settled
and resided in the new territory cum amino
manendi. The residence in the new territory must
be with the intention of remaining there
permanently. The animos is the fixed and settled
intention permanently to reside. The factum is the
actual residence.”

This dictum appears to ignore the warning of Badittthe circumstances
of life in a country must have great weight on fisgge in determining
the meaning of domicile. American judges are egquadinscious of the
inconvenience that will result from adopting thegksh rigid definition
of domicile. Thus, Parker, J. held Rutham v. Johnsof0 Mass 448,
501 (1818)

“in this new and enterprising country, it is
doubtful whether one-half of all the young men, at
the time of their emancipation, fit themselves in
any town with an intention of always staying there.
They settle in a place by way of experiment, to see
whether it would suit their view of business and
advance in life, and with an intention of removing
to some more advantageous position, if they
should be disappointed. Nevertheless, they have
their home in their chosen abode while they
remain.”

SELF-ASSESSMENT EXERCISE
1. What factors make the definitional process of ddeiica
tortuous enterprise?

2. Account for the different approaches of British aftherican
courts in the determination of a person’s domicile.
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3.2 Application of Domicile

(). Interstate situations: According to Agbede, undex teceived
law, thelex domicilii governs most matters of family relations
and family property. These include essential vajlidof a
marriage, jurisdiction to grant a divorce, or alibyldecree;
mutual rights of husbands and wife, parent anddclglardian
and ward; legitimacy and legitimation; effect of mmage on
property right of husband and wife; validity of igilof movable
and succession to movables. Furthermore, domisiline basis
for liability to certain personal taxes. One of thain objections
against the function of the English doctrine of dola is that it
Is utilised for a multitude of different purposeBhe scope of
domicile is not as wide under the Nigerian lawtas under the
English law. In the first place, domicile is irregt in Nigeria,
particularly at the interstate level, for purposé taxation
(taxation is based on residence in Nigeria). Selgoradl natives
of Nigeria who have not contracted monogamous ges are
governed with regard to most matters of their pesboelations,
by their appropriate customary law (with regardthose who
profess Islam) by Islamic law.

(i).  International situations: The scope of domiciléh&t international
level, under the Nigerian law, does not appeartalbntical with
its scope under the English law. This is becausectiurts take
no account of domicile in determining most mattgoserned by
foreign customary law. For example, a Ghanaian who
domiciled in Nigeria will still be governed by hisarticular
Ghanaian customary law as regard those matters atigrm
regulated under the customary laws in Nigeria.

SELF-ASSESSMENT EXERCISE

What conflict of law rules will a Nigerian Court @l when
administering the personality of a Camerooniandesi in Nigeria who
has died interstate without a child and a wife?

4.0 CONCLUSION

The judicial practice under the received Englisiv l&s based on
characterising or defining domicile in accordanathwhelex fori. This

approach is not only logically sound; it is alsaeenient in practice. If
the issue had been submitted to thg causa it would have been
Impossible to ascertain the personal law of pewple have established
their homes in countries which adopt nationalitytesbasis of personal
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law. Besides, to define domicile according to thgal system that has
yet to be ascertained involves a logical fallatys therefore hoped that
Nigerian courts will preserve the judicial practiopader the received
law.

50 SUMMARY

In this unit, we have considered the meaning of idbenwithin the
context of English law, and its application in Nige We have
considered the rules of domicile as contained @ rigceived English
law. We have also shown how these rules have b@enught to be
modified in order to suit Nigerian local conditionisastly, we have
considered the scope of domicile in interstateasibms, in relation to
family relations and family property, and the scopfedomicile in
international situations.

6.0 TUTOR-MARKED ASSIGNMENT

1. The meaning as well as function of domicile vanesely as
between different systems of law. Discuss.

2. What factors make the definitional process of ddeiica
tortuous enterprise?

3. Account for the different approaches of British aficherican
Courts in the determination of a person’s domicile.

4. What conflict of law rules will a Nigerian Court jgly when
administering the personality of a Cameroonian degsi in
Nigeria who has died interstate without a child analife?
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1.0 INTRODUCTION

No person can be without a domicile. A domicil@assribed to a person
by law as domicile of origin or of dependence, whdbmicile of choice
Is acquired independently of law but by the persawn will. However,
anyone over the age of 16 can acquire a domicilehofce. This gives
birth to another form of domicile defined in retatito its acquisition.
As will be seen in due course, each form of domimistigates separate
legal relationships.

2.0 OBJECTIVES
At the end of this unit, you should be able:
o explain the various forms of domicile.

3.0 MAINCONTENTS

3.1 Domicileof Origin

A domicile is the only means of ascertaining a peis personal law
under the English law; it is invariable that Enlgliaw requires that you
must have a domicile. In order to achieve this, lln@ assigns to
everyone a domicile at birth which is known as doenicile of origin.
According to this rule, a legitimate takes the dalaiof its father, and
illegitimate or posthumous child takes the domialeits mother. A
family takes the domicile of the country wheresittound. With regards
to the operation of this rule in Nigeria, unlikegtand where you have a
unit family structure, in Nigeria family according Agbede, ‘often
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includes collaterals’ of the"Bor 4" degree in relationships, so that the
death of the father does not invariably transfertie mother the
responsibility for the care and maintenance of ¢hid. The father’s
brother or other male relations often steps ingdhioes. The following
analysis provided by Agbede will drive home my poid, a Yoruba
man temporarily stationed in Delta State, marriesalV Itsekiri girl.
During this period, assume that H dies in DeltdaeSs&x months before a
child, K, of the marriage is born. Assume also tHat brother, Y, takes
W, shortly after the death of H, to H’'s hometowng dhat he looks after
her until the child is born and weaned. W therefosturns to her
hometown. Under the received English law, W revertser Delta State
domicile (of origin) on the death of H and retathgs domicile during
her temporary stay in H's hometown. Consequentlyaduires W
domicile at birth as his domicile of origin. This because K was born
posthumous in English law. Whereas K in most casgls remain
attached to the family of H throughout his life,vagheless, he will
never be able to rid himself of the Delta domicitgil his death. It is no
exaggeration to say that this rule is most abslirds suggested
therefore, that a posthumous child should be presuto take the
domicile of the head of its family.

SELF-ASSESSMENT EXERCISE

I. Define the term ‘domicile’.
ii.  What factors determine the origin of a child whasgther died 7
months before he or she was born?

3.2 Domicile of Choice

(). Differences from domicile of origin: Domicile of igin and
domicile of choice can be distinguished in threg/sveFirst the
domicile of origin is ascribed to a person by lamdaloes not
depend on his or her own acts or intentions; a diéenof choice
Is acquired if a person goes to live in a countithwhe intention
of remaining there permanently. Secondly, it is entegnacious
than a domicile of choice. A domicile of origin canly be lost
by intentional acquisition of another one, but andle of choice
can be lost simply by leaving the relevant coumitgnding not
to return as an inhabitant. If that should happen unless
another domicile of choice is acquired, the doraiaif origin
revives. This, the ‘revival’ of the domicile of gm, is a third
distinguishing feature.

(i).  Acquisition: Anyone over the age of 16 can acqaidomicile of
choice. Up to that point a minor has either a ddeief origin
which continues, or a domicile of dependency follay the
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requisite parent which has supplanted the domaflerigin. A

domicile of choice is acquired by a combinationtwb things,

the actual presence or residence in a country,tl@dequisite
intention. The two must coincide. If a person gtes® country
and then leaves it, but later wishes to returnethier good
without actually returning, a domicile of choicenst acquired.
However, provided the necessary intention existsne stay of a
few hours will be enough to gain a domicile of doi

The chief problems in this area concern the dedimitof the
requisite intention and the proof of its existemtéhe particular
case. The requisition intention may be defined lagt tof
permanent or indefinite residence; the person mmishd, at the
relevant time, to reside in a country for good,abieast for an
unlimited period. If the person does so, it doesmatter that he
or she has a later change of mind, so long asdlsop does not
actually cease to reside in the country.

If, however, the person intends to reside in a tyuior a fixed
time, say five years, or for a an indefinite tim# thinks that he
or she will leave someday, then a domicile of chois not
acquired in that country. Also, if a person is ondgiding in a
country for a limited purpose such as employmenmt,fahe
possibility of departing is in the person’s mindgwever, that
possibility must be a real and not a fanciful cogéincy (such as
a lottery win), nor one which is too vague.

SELF-ASSESSMENT EXERCISE

What factor determines the capacity of a persoactpire domicile by
choice?

3.3 Domicile of Dependence

Either because he or she is an infant, their phlysiependence on
others or for lack of mental capacity, and cerfa@nsons are deemed
under the received English law to be incapablecguaing a domicile

of choice. This category of persons includes irdambarried women,

and persons of unsound mind.

a) Married women: The position of married women undiee
received English rule is the most intolerable aspédomicile.
According to Agbede, quoting Blackburn, by marriagbe
husband and wife are one person in law. The legatence of
the wife is superseded during the marriage or lgmstrporated

78



LAW 513 MODULE 3

and consolidated in that of the husband. In Englamdil 1%
January, 1974, as matter of law, a married womaonaatically
possessed the domicile of her husband, even iindeske lived
apart, and even thought they were judicially seearaAccording
to this rule, a wife takes the domicile of her harsth in marriage
in Nigeria, and continues to do so until the m@eiss terminated
by death or divorce. Moreover, a widow retains Hate
husband’s domicile until she changes it. Neithesedi#on by the
husband, nor an order of judicial separation adfetis rule.
However, under the Domicile and Matrimonial Prodegsd Act
1973, from and afterSELJanuary, 1974, the domicile of a married
woman in England was ascertained in the same wélyaa®f an
adult male. But this rule applied to women who werarried
either before or after that date. If, immediategfdre then a
woman was married, and had her husband’'s domicye b
dependence, she is to be regarded as domiciled hbycec
Notwithstanding this change in the UK, the Nigersituation
remains the same. The hardship of the rule in MNiges
underpinned where a deserted wife seeks a divasceiverce
jurisdiction is generally exercised by the courttleé husband’s
domicile, the wife is reduced to following the hasd all over
the world should the husband decide to change tisehfrom
place to place and by establishing himself in aeStehere the
wife’s ground for divorce is not recognised, it whdeprive her
of her action.

b) Infants: In Nigeria an infant’s domicile is depentd®n that of
his father until the infant attains the age of &tatutorily reduced
to 16 in England). However, this rule does not wppd
illegitimate infants. Note that a child can be teagated by
acknowledgement in Nigeria, and also, that the ustaof
illegitimacy is very rare. In any event, the Enlglisule which
assigns the mother’s domicile to an illegitimatelcths fairly
satisfactory. A change of the father's domicilerespondingly
changes that of the infant, even if the father daderted the
infant, and even if the father's whereabouts or th&ant's
whereabouts are unknown, and notwithstanding tbetfat the
marriage has been dissolved, and that the custbdyeoinfant
has been awarded to the mother, the fact that a m&int has
himself gotten married does not affect this positiBlowever, a
female infant takes, on marriage, the domicile ef husband.
Upon the death of her father, the infant acquisject to
certain exceptions, the mother’s domicile.
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C) Mental patients: The domicile of a mentally disoetk person
can be changed by the person’s own act, since hgheris
incapable of forming the requisite intention. Thtisat person
retains the domicile he or she had on becominghmsAlthough
the Mental health Act of 1983 and the Mental Cayaéict of
2005 both in England, made provisions for dealinigh whe
residence, property and affairs of someone with antal
disorder, there are none dealing with change in gleson’s
domicile. There is authority for the prepositioratthf a person
becomes insane during that person’s minority armd itisanity
continues, the domicile of dependence can be cldabgean
alteration of the domicile of the parents upon what person is
dependent even if this takes place after he oathens majority.
However, if that person becomes insane after hsher attains
majority, the domicile cannot be changed.

SELF-ASSESSMENT EXERCISE
What class of people can acquire domicile of depeod?
3.4 Unity of Domicile

The rule here is that a person cannot have moredha domicile at a
time. Thus a person can only be domiciled in Negen Ghana but not
both. The application of this rule in Nigeria ha®yoked controversy
and two school of thought, one in favour of statenttile and the other
in favour of federal (Agbede, 1.0.). The reason tluis controversy is
because matters of domicile are shared betweerfietteral and state
governments, since the domicile in a federationt mok be adequate to
connect a person with the law of a particular statel since the rule of
English law prescribes that a person cannot havee ntiban one

domicile, the state school of thought argued timdy state domicile was
feasible. The federal school on the other handearghat at least for
purposes of those matters within the jurisdictioh tbe Federal

Legislature, domicile should be based on residemgyvhere in Nigeria
with an intention to remain in Nigeria permanently.

The adoption of a federal domicile for matrimorgaluses according to
Agbede is not so much a denial of the English doetof unity of
domicile, as it is a direct consequence of thestwvi of legislative
powers in Nigeria. Domicile as previously statedaimeans to an end,
and not an end in itself. It is the chain of conmechetween a person
and a particular legal system which is relevanttifi@r determination of
his personal rights.
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SELF-ASSESSMENT EXERCISE

Discuss the peculiar problem that is posed by artddstate like Nigeria
to the concept of English unity of domicile.

4.0 CONCLUSION

The issue of identifying a person’s domicile at coom law is generally
important for the purpose of the personal conngd&ctor for choice of
law. Although, different meanings of domicile arged in cases from
different jurisdiction, the general meaning of doi is ‘permanent
home’. This seems clear enough, and aligns itedlié traditional view
which states the rule ascribing domicile to a persoe the same
regardless of the context, so that one’s domi@letéxation purposes
would also be one’s domicile for choice of law.

5.0 SUMMARY

In this unit, you have learnt the various formsdomicile and unity of
domicile

6.0 TUTOR-MARKED ASSIGNMENT

1. What factors determine the origin of a child whosather died
seven months before he or she was born?

2. What factor determines the capacity of a personadquire
domicile by choice?

3. What class of people can acquire domicile of depeod?

4. Discuss the peculiar problem that is posed by artddState like
Nigeria to the concept of English unity of domicile
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1.0 INTRODUCTION

In any legal system of the conflict of laws, and tigerian system is no
exception, the courts retain an overriding poweretase to enforce, and
sometimes even to refuse to recognise rights aadjuinder foreign law.
Infact, practically all systems of law impose certhmitations on the
recognition and enforcement within the jurisdictioof foreign
institutions and laws. In this unit, we shall disswareas where foreign
laws are totally excluded from application.

2.0 OBJECTIVE
At the end of this unit, you should be able to:

) discuss the areas where foreign laws are totalbjuded from
application.
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3.0 MAIN CONTENT

3.1 Divorce, Nullity, Separation and Maintenance
Proceedings

The Privy Council decided in thee Mesurier v. Le Mesuri€d that only
the court of the domicile was the competent tribuoagrant a divorce
decree and that this decision has since then drgsthinto a rigid rule
of choice of jurisdiction. Naturally, the questi@mf choice of law
became submerged under the issue of jurisdictidin the consequence
that the English courts have never consciously ldpeel choice of law
rules in divorce cases. The application of Englieimestic law in all
cases where the English court was properly sei$gdrisdiction has
also been extended to analogous proceedings suuhllég, separation
and maintenance.

Although the English courts assumed jurisdictiontlese areas on
grounds other than domicile, nevertheless, in markable insularity of
approach’ they assumed that no law but that of &rylshould be
applied and blissfully ignored any possible problesh private

international law.

This sweeping disregard of foreign law has receistadutory blessing
such as minimum age, prohibited degree of relatignsreality of
consent of parties, in all cases where the marringssue has been
celebrated in England.

Fortunately, the question of choice of law in doemrand similar
proceedings is irrelevant in Nigeria. At least Ine tinterstate situation
where there is unity of laws on these matters. l@nirtternational plane
however, Agbede prefers an approach which takeacanunt of the
personal law of the parties, along the line suggkesh English draft
code which provides as follows:

(). the personal law or laws of both parties recogmaisesufficient
grounds for divorce or nullity of marriage, a grdwsubstantially
similar to that on which a divorce sought in Englaar;

(i). the personal law or laws of both parties would ime t
circumstances of the case permit the petitioneroldtain a
divorce on some other grounds.

In addition, the draft code proposes that the Bhgicourt should
assume divorce jurisdiction and apply English law respect of
marriage citizens of the UK who are domiciled irogd countries,
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which would refer these matters exclusively to tla¢ional law of the
parties. the adoption of this recommendations atirtkernational level
in Nigeria would reduce ‘the incidence of limpingamages’ and
would bring the received English law into line withe practice under
the customary laws, as well as with the practicemamy jurisdictions.

SELF-ASSESSMENT EXERCISE

Give reasons why the English court would not appleign law on
divorce, nullity, separation and maintenance proress.

3.2 Guardianship, Custody and Adoption Case

English Courts have evolved to a large extent,ahof law rules in this
area, which are based on the paramouncy of theakeetlf the infant. A
party who has the right of custody or guardiansimder a foreign law
may be disappointed, if in the view of English datiwould not be in
the interest of the infant to recognise or enfageh foreign claim. But
if giving effect to the claim will be consistenttwithe welfare principle,
the court would not hesitate to do so. This apgdipac Agbede’s view,
is sound and should be preserved in Nigeria. Pnablef adoption in the
English conflict of law has been resolved on jugsdnal basis, but
under the English Adoption Act of 1968, the cowts not permitted to
make any adoption order if it would not be recogdidy the internal
laws of the countries of nationalities concernech @doption order
cannot be made in favour of a foreigner domiciledNigeria under the
Eastern States Adoption laws.

SELF-ASSESSMENT EXERCISE

The English Court, in very rare cases would apphgign law in respect
of guardianship custody and adoption cases iffdratgn law satisfies a
particular condition. What could this condition be?

3.3 Admiralty Cases

The English would only assume jurisdiction in adatty actions if the
ship over which the present course of action ha&semris present in
British harbour. Once jurisdiction is assumed, ik®ie is determined
solely under the English general maritime law witheegard to the law
of the place where the course of action arose.
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SELF-ASSESSMENT EXERCISE
What is the justification for excluding foreign pexural law?
3.4 Procedure

Under received English law, all questions of prasedare governed by
thelex fori. This rule is based on the precept of procedwalenience

and appears to have universal application. To adoptother approach
may lead to a breakdown of the judicial machinay, procedure is
probably the most technical and distinguishing parny legal system,
and comprises many rules that would be unintelggito a foreign

judge. Agbede makes an analogy that it would benwaenient, if not

impracticable, for a Nigerian judge to arrangerg pjaal for a citizen of

the UK defending a civil suit in Nigeria. Considgoa of practicability

and convenience does require that a forum openatts its basic

structure of procedural rules and institutions.

4.0 CONCLUSION

Foreign laws are not by any means, indiscriminadglglied in all cases
in which a transaction. Practically all system afvlimposes certain
limitations on the recognition and enforcementhwittheir jurisdiction,
of foreign institutions and laws respectively. Tédent to which foreign
laws are applicable in Nigeria under the receivadlish law in unit has
been discussed particularly with reference to aveaare foreign laws
are positively excluded.

5.0 SUMMARY

In this unit, you have learnt the various areas refereign laws are
totally excluded from application.

6.0 TUTOR-MARKED ASSIGNMENT

1. Give reasons why the English Court would notyapgreign law
on divorce, nullity, separation and maintenancegedings.
2. The English Court, in very rare cases would ypmeign law in

respect of guardianship custody and adoption aadlest foreign
law satisfies a particular condition. What coul ttondition be?
3. What is the justification for excluding foreignocedural law?
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1.0 INTRODUCTION

In this unit, it is intended to discuss specifieas of foreign law that
will be excluded by Nigerian conflict rules for v@us reasons. It may
be that the enforcement of such law would extrenfiyinconvenient
and impracticable, or would violate Nigeria’s bdedl or protocol
agreement with its neighbours.

2.0 OBJECTIVE
At the end of this unit, you should be able to:

. discuss the specific areas of law that will be ededl by
Nigerian conflict rules for various reasons.

3.0 MAIN CONTENT

3.1 Penal Laws

It is well settled that Nigerian and English Coustsuld not directly or
indirectly enforce a foreign penal law: ‘no coungyecutes the penal
laws of another’ said Chief Justice Marshall of th®. The reason has
been thus explained by the Privy Council:

“The rule has its foundation in the well-
recognised principle that crime, including in that
term all breaches of public law punishable in the
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country where they are committed. Accordingly,
no proceeding, even in the shape of a civil suit,
which has for its object the enforcement by the
State, whether directly or indirectly, of punishmen

imposed for such breaches by the lex fori, ought to
be admitted in the courts of any other country.”

Although, this principle is almost universally aptsd, modern state
practice requires some qualification of its moreamnsive formulations.
There is a growing number of international treatiegler which states,
including the UK, provide mutual assistance in toa@duct of criminal
prosecutions. For example, compulsory measuredaalaiunder the
law of one state may be exercised at the requedbrefgn state to
search and seize evidence, or to freeze and catdidbe profits of
drug-trafficking. International practice is refledt in English law in
legislation such as Crime (International Coopergtibct 2003.

In Ademuluyi v. Adebayand Attorney General of Western statdere
an official of the former civilian government ofathstate challenged the
validity of an edict of the Western state governmg&hich purportedly
divested him of the ownership in his immovable aitdl in Lagos state.
Taylor, C.J. raised the very pertinent questionmie said,

“can one state in the federation of Nigeria, by
edict deal with the property of a person resident o
domiciled in that state when such property lies in
another state? The Chief Judge went further to say
that this question was the crux of the matter with
which he had to deal. But the only answer he gave
was that “this court...which is now part and
parcel of the High Court, are bound by the degree
of the national military government, and will not
hold itself bound by the provision of an edict
passed in another state purporting to have
extraterritorial effect in Lagos state if it in any
way derogates from the aforesaid decree.”

One would have thought that a situation such asishunlikely to arise
in interstate conflict. Agbede suggested with respdat this statement
of the learned Justice was unhelpful. Accordindhitm, an edict of a
state government is not invalid simply becauseetodates from a
decree of the federal legislature in any federalcstire, provided the
edict does not transgress its constitutional boynda
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Finally, in relation to penal law, the attitude oburts has been
applauded by Agbede for showing respect to the Ipamas of other
states by seeking to exert itself through the dewicextradition.

SELF-ASSESSMENT EXERCISE

I.  Give reasons why the breach of criminal law is pohishable
other than in the country which they are committed.

ii.  What is extradition, and how can it be used to gsd¢he rigours
of the penal law principle in conflict of law rufes

3.2 Displacement of Foreign Law for Failure to Plad it

It is a pre-requisite for the application of foreigws under the received
law that they should be provided to the satisfactwd the court. This
rule appears to have been based on consideratibnpraztical
convenience as no judge can possibly be proficienor have easy
access to the laws of all other jurisdictions.

The rule that foreign law must be pleaded wouldeapghard to justify.

If the conflict rule of the forum clearly indicatéise application of the

law of State Y, for example, it is hardly a soumderthat it should be

ignored simply because it has not been expressbdeld. Of course, the
rule is not likely to work injustice (in practic&) a country like UK as

nearly all litigations are conducted there by legahctitioners. The

occasion will be rare indeed when a lawyer will,eimor, fail to plead

foreign laws.

There appears to be no basis for the adoptiontioéreof these rules in
Nigeria particularly at the interstate level. Firstost Nigerian judges
have been, and hopefully all future judges will bajned in Nigerian
Law. The statutes and Law Report of the constitstates are easily
accessible.

It is not surprising therefore that the judge @ftstcourts are, by statute,
obliged to take judicial notice of the laws of athsister states.

Therefore, the rule that foreign law must be prolkad no application to

inter-state conflict problems in Nigeria.

Secondly, it is commonly the case in Nigeria todast litigation is
frequently conducted in the lower court and ocazay in the High
Court without legal representation. To adhere ®HEnglish rule which
requires that foreign laws must be pleaded under dbndition is to
invite unnecessary hardship and injustice. If théesv were accepted, it
would be difficult to justify the decision of theufreme Court in
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Amanambu v. Okafo(1996) 1 A1l N.L.R. 20Where the plaintiff's

claim was dismissed on the ground that the appatgpfioreign (sister-

state) law has not been pleaded. Fortunately, dimeescourt held in

Benson v. Ashir@1967) N.M.L.R. 363that failure to plead the law of a
sister-state cannot operate to exclude its appicain appropriate

situations. Curiously enough, the Supreme Court ribtl consider it

necessary to overrule its earlier unsatisfactogisign in Amanambu v.

Okafor.

As the law now stands, the view may be ventured tha rules of
English law under discussion have no applicatiomter-state conflict
problems in Nigeria. There is no doubt, howeveat tthe courts will
normally observe them for purposes of internati@aaiflict problems.

SELF-ASSESSMENT EXERCISE

What is the main disadvantage of the requirememidad foreign law
before a Nigerian court?

3.3 Revenue Laws

‘No country ever takes notice of the revenue lavarmther said Lord
Mansfield in Holman v.Johnson it has ever since been assumed by
English lawyers that foreign revenues laws will ro@ enforced in
England. Authority for this more limited prepositiavas scanty until the
decision of the House of Lords @overnment of India v. Taylglaced
the matter beyond doubt. The reason for non-enfioece was that ‘the
tax-gathering was not a matter of contract but othaerity and
administration as between the state and those withiadministration.
A foreign revenue law is a law requiring a non- tcactual payment of
some money to the state or some department ordsuibion thereof. It
includes income tax, capital tax, custom duty, tteduties, local rates
or council taxes or compulsory contribution to atetinsurance scheme
and a profit levy.

English Courts will not enforce foreign revenue sawhether directly or
indirectly. Direct enforcement occurs when a foreigtate or its
nominee seeks to recover the tax by action in Haglandirect
enforcement occurs, for example, where a compariguidation seeks
to recover from one of its director’s assets urttlerdirector’'s control
which liquidator would use to pay foreign taxes dgan the company
or where the debtor pleads that the debt has hi#grhad by a foreign
garnishee order obtained by a foreign state clgnairtax. But where
neither direct nor indirect enforcement ariseseifgm revenue laws are
freely recognised. Thus, Lord Mansfield’s propasitithat “no country
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ever takes notice of the revenue laws of anothersden to be too
widely stated. The difference between enforcemadtracognition was
explained by Lord Simonds iRegazzoni v. K.C. Sethia Ltd.

“It does not follow from the fact that today the
court will not enforce a revenue law at the suit of
a foreign State, that today it will enforce a
contract which requires the doing of an act in a
foreign country which violates the revenue law of
that country. The two things are not
complementary or co-extensive. This may be seen
if for revenue law, penal law is substituted. For a
English court will not enforce a penal law at the
suit of a foreign State, yet it would be surprisihg

it would enforce a contract which required the
commission of a crime in that State”.

According to Agbede, the rule was borne of an afjécontinental
despotism’ during which time the common law was othated by ideas
of economic and political liberalism with governnnactivities at a
minimum (see Dicey & MauriceSonflict of Law 7" ed. p. 21). Viewed
against this background, the decision of Lord Hac&wn Butcher v.
Lawson(1735) Cas Temp. Hard 8%vhich is probably the first case on
this issue, is understandable if not justifiableheTissue before
determination was an action in contract against thaster of a
Portuguese ship in London harbour for the deliv&rgertain gold bars
at a time when export of gold from Portugal wadbidden by statute.
Lord Hardwick held that the Portuguese prohibitvees not a sufficient
defence to the action. It was however the decisiolbord Mansfield in
Holman v. Johnsofsupra) that has come to representidlces claiscus
Agbede interrogates Lord Mansfield’s decision ia tbllowing words,

“if any principle can be deduced form this

decision, it seems to be that any contract which is

legal in the place where it has been concluded and

performed is not rendered illegal just because one

of the parties has some future illegal acts in his

mind, even if the other party is aware of such an

intention. The case has nothing to do with foreign

revenue law. But Lord Mansfield took the

opportunity to make an extravagant observation

that; “...no country ever takes notice of the

revenue laws of another country.™

He continued,
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“surely, the only revenue law involved was that

of England. So far, as this dictum has any

meaningful content, it must either be an

assumption as to what French law was or a

statement that French law must be assumed to
be the same as English law. The former view is
unwarranted as no evidence of French law

offered.”

However inBiggs v. Lawrenc€l789) 3 T.R. 454a similar contract was
held invalid, but thaelictumin Holman’s case was distinguished on the
ground that the parties in the present case watisiBsubjects, and are
subject to British revenue laws.

The reason for the foreign revenue law in the ¢ondf laws can be
shared amongst the following:

(). That it is a product of the conflicting interest fofeign, and to
some extent, hostile countries, i.e. a child of twemmercial
necessity of an insular economy.

(i).  That the enforcement of revenue laws rest not msent but on
force and authority. No State will be willing to pead its
resources and exert its institutions for the bénefi another
except one with mutual interest.

@i).  That the rule is based on the need to avoid théculiies
inherent in investigating the complexity of a f@mirevenue
system. The process of enforcement could be saaikdr and
prolonged that it would be a remarkable committea iState
were to allow the time of its courts to be expendedthe
collection of foreign taxes.

Agbede condemns the attitude of courts for shovdisgespect to the
laws of other states, in that while the criminaklse to exert itself
through the device of extradiction, there is viltyilano means of
reaching an absconding tax defaulter. The easewhibh citizens can
cross State boundaries in some of the African stagnders the
application of this rule absurdly unreal in the$at&. One may add that
the unscrupulous attitude of courts in this regaréncouraged by the
economic need to hold on to ill-gotten finance®tbfer states acquired
by their subjects in the territory of the foreigats.

SELF-ASSESSMENT EXERCISE

What is the historical justification for the foreigevenue law in the
conflicts of law?
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4.0 CONCLUSION

Originally, the English Court viewed the basis eta@gnising a foreign
law or enforcing a foreign judgement to be a matiercomity or
reciprocity. A foreign sovereign’s court decisioren® to be accorded
the same effect as an English decision becausdatheof nations
required court of its country to assist each otldrose ideas were
quickly supplanted with the theory of obligatiorheldecision of foreign
courts is then treated as conclusive unless tlsegedefence. Canadian
Courts consider that foreign judgement should bireed, not as a
matter of obligation, but because of comity — agaition of another
sovereign’s judicial act, having due regard botimternational duty and
convenience, and to the rights of its own citizensf other persons
who are under the protection of its laws. All thesee given way to the
advantage of the more fixed rules of conflict ofw¢a of each
jurisdiction. All the same, parties can now predand plan their
activities so that they are not subject to liketyeign judgement as a
result of the somewhat fixity of these rules.

5.0 SUMMARY

In this unit, you learnt the specific areas of ltat has been excluded
by Nigerian conflict rules for various reasons.

6.0 TUTOR-MARKED ASSIGNMENT

1. Give reasons why the breach of law is not punishalter than
in the country which they are committed.

2. What is the main disadvantage of the requirementplead
foreign law before a Nigerian Court?

3. What is extradition, and how can it be used to gsdhe rigours
of the penal law principle in conflict of law rufes

4. What is the historical justification for the foreigevenue law in
the conflicts of law?

5. Write a brief essay on the doctrine of the exclusibforeign as a
principle of conflict of law.

7. REFERENCES/FURTHER READING

Agbede, 1.0. (1989)Themes on Conflict of LawsAkoka, Lagos:
Shaneson C.I. Ltd.

David McClean & Veronica Ruiz Abou-Nigm (2012)he Conflict of
Laws(8" ed.). Oxford, England: Sweet & Maxwell.
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1.0 INTRODUCTION

In any system of conflict of law, the court retaarsoverriding power to
refuse to enforce, and sometimes even to refuseedognise, rights
acquired under foreign law on grounds of publiciggol This notion is
related to that of mandatory rules of exclusionalhive considered in
the first unit of this module. Whereas mandatotgswoperate in priority
to the normal conflict process, public policy ogesawhen that process
has led to an unacceptable result. In the Englaiflict of laws, we
need to consider first the general doctrine of pupblicy, which is
necessarily somewhat vague, and secondly, some rmpeeific
applications of it.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

) define public policy
o examine the application of the public policy cortcap some
areas of law.

3.0 MAIN CONTENT

3.1 Public Policy

The nature and scope of public policy doctrine Wwdly examined by
Lord Nicholas of Birkenhead, iKuwait Airways Corp v. Iragi Airways
Co. (No 4 & 5)(2002) UKHL, 19;(2002) 2 A.C. 88e case concerned
the seizure by the Iraqgi, in the immediate aftem@dtthe Iraqi invasion
of Kuwait in 1990, of aircraft belonging to a clant company, and the
effect of an Iragqi government resolution transfegrthe ownership of

the aircraft to the defendant. Lord Nicholas afednthe normal
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application of laws of another country even thoupbse laws are
different from the law of the forum, and rejectelihdd adherence to
foreign law which can never be required of an EsigiCourt when it

would lead to a result wholly alien to fundamem&gjuirement of justice
as administered by the English Court. In Englismdstic law, it is now

settled that the doctrine of public policy shoulat only be invoked in

clear cases in which the harm to the public is enily incontestable,

and does not depend upon the idiosyncratic infe®ié a few judicial

minds. In the conflict of laws, it is even more esgary that the doctrine
should be kept within proper limit; otherwise thdéole basis of the

system is likely to be frustrated.

Owing to this carefulness, the doctrine of publtigy has continued to
assume far less prominence in English conflictas?,las the cases in
which foreign law is regarded contrary to Engligiteign policy are

getting slimmer and slimmer. The combined effecalbthese is that the
use of policy has become somewhat sporadic witmegard to any

pattern or principle. In order to check this certgi one may usefully
adopt Cheshire’s suggested heads of public poleyaabasis for

discussion (see Agbede. I.&.al, p.121).

In Cheshire’s view the use of foreign policy must lmited to the
following situations:

(). Where the fundamental conceptions of English juste are
disregarded This rule is usually invoked in two situationsdan
appears to be particularly relevant to questiongodgnition and
enforcement of foreign judgement. One of theseastins arises
when a person has participated in the adjudicatibra legal
dispute in which he himself is a party. The othéses whenever
a person has been judged without being heard. dtorei
judgements procured by means of any of such praogeadvill
not be recognised or enforced by the English Coamtgrounds
of public policy.

(i).  Where the English concept of morality is infringed An
example of this is given as any transaction whdgeob is to
promote sexual immorality. For instance,Robinson v. Blan@
Burr 1007 (1960) WM. BL. 256Vilment, J.), it was held that
though an action could be maintained in many caestby a
‘courtesan’ for the price of her prostitution, Esbl Courts could
not entertain such an action on grounds of puldicy.

(i).  Where a transaction prejudices the interests of thdJnited
Kingdom or its good relations with foreign powers An
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example of the first view is the prohibition of entourse with
enemy aliens. Support for the second view is basedases in
which the courts have refused to enforce contatisse object
was to further revolt in a friendly country or teebk its laws.

(iv).  Where a foreign rule offends the English conceptionof
human liberty or freedom of action Instances cited include
disqualifications arising from ‘slavery’, ‘excommigation’.
‘heresy’, ‘infamy’, ‘civil death’, ‘popish recusagt and ‘non-
conformity’.

Cheshire went on to condemn the modern judiciattpm@ which tends
to transcend these stipulated heads of public ypokte saw in this
tendency an attempt to override choice of law rlgsindefinable
direction.

At what stage, if one may ask, will a rule of fgmeilaw cease to be
acceptable to English conception of morality? Omeill have thought

that the range and variability of moral ideas aveesormous that this
concept alone can be invoked in nearly all the £daseachieve the
desired end. To seek to limit the discretion ofgesito specific heads of
public policy when some of these heads have nméefiimit can hardly

produce the desired certainty. Besides, Cheshwer’sulations are, with

a few exceptions, aimed at rules, rather than tesul

In Agbede’s view, neither the judges nor the wstappear to have
given sufficient guidance as to when public polgtyould be applied,
because the subject does not readily lend itsetfattional analysis, it
depends on sensibilities.

While some writers have approached the issue ofiquiwlicy in
respect of their relativity to time, relativity folace and relativity to
contact, it is sufficient to merely examine the laggiion of the public
policy concept in some areas of law.

(). Foreign policy rules in relation to repugnancy It is this notion
of public policy that has provided the basis foe #xclusion of
colonial discriminatory, confiscatory and penal $awhe forum
policies that are being sought to advance in sohtbase areas
are misplaced. But outside these misplaced areasVes, one
writer is doubtful whether the court would refusedpply the
indicated foreign laws on grounds of its mere remaung nature
regardless of the consequence of its applicaticthenparticular
case. A rule of foreign law cannot by its natureséhadverse
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(ii).

(iii).

effect on the interest of the foreign state. lthe consequence of
its application or recognition that can have sucesailt.

Foreign transactions (and contracts) in public poky: The
English Court will refuse to apply a covenant istraint of trade
had it been enforceable under the law governingctract. In
Grell v. Levy(1864) 10 CB (NS) 73he English court refused to
enforce champertous contract, contract entereduntter duress,
and inKoufman v. Gersol1904) 1 KB 59]1the English refused
to enforce a contract because of the principle olfiesion.
Contracts involving collusive and corrupt arrangaméor a
divorce was refused in the caseHidpe v. Hopg€1857) 8 DM &

G 731 and trading with the enemy Dynamite A/G v. Rio Tinto
Co. (1918) A.C. 260or breaking the laws of a friendly country in
Foska v. Drisco1929) 1KB 470Regazzoni v. K. Cetifl958)
A.C. 301 (in both of which the contracts were governed by
English law). On the other hand, the enforced emttfor the
loan of money to be spent on gambling abroa8arby v. Fulton
(1909) 2 KB 208 and for foreign loans which contravene the
English Money Lenders Act ischrichand v. Lacorf1906) 22
TLR 245

Foreign statute (or institution): English Courts will not give
effect to the result of a statute existing undésraign law which

Is penal, i.e. discriminatory. Examples are théustaf slavery or
civil death, and the disabilities or incapacitiebieth may be
imposed on priests, nuns, Protestants, Jews, [gersbralien

nationality, persons of certain ethnic groups, adidorced

persons. Some of these disabilities referred tovebare

obviously imposed as a punishment, e.g. the inghihder some
systems of law of person divorced for adulteryamarry while

the innocent spouse remains single, or the disiglsilimposed on
Jews by the Nazi regime in Germany. Others equadljiously

are not, e.g. the inability under the laws of so@atholic

countries of priests and nuns to marry at all. Nafethese
disabilities will be recognised in England, theetmeason being
that recognition would be contrary to English palgolicy.

The treatment of ‘prodigals’ in civil law systemshaometimes
been treated by the English Courts as contraryutnig policy,
but it is arguably that the limitation of a persemormal powers
of dealing with property to prevent being dissipai® protective
in nature not penal.
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(iv).

98

The remark irHyde v. Hydéby their Lordship that the institution
of polygamous marriage is ‘revolting’ has been désd by
Agbede as ‘showing both manifestations of the symdr of
parochialism, and the lack of sense of reality tosa
polygamous marriage. According to him,

“the policy that is being advanced by this

refusal is the foreign statute or institution

policy that the court will not give effect to a

statute which is, by international consensus,

deemed to be immoral, such as polygamous or

incestuous marriage, or which is positively

prohibited by public law of England from

motive of policy, or which is of penal nature, or

which has no counterpart in English law. It is

clear that such an approach is unfortunate.”

Agbede’s anger is now misplaced because Englishrt€alo
recognise the validity of polygamous marriages ahdharriages
within the prohibited degrees of English law awas the case in
Re. Bozzelli's Settlement case (1902) 1 Ch., ©hcerning a
marriage in 1880 with deceased brother's widé¥e. Pozot's
Settlement Trus(1952) 1 ALL E.R. 1707 @ 110%volving
marriage with step-daughter, a@henney v. Chenn{d965) p.
85, involving marriage between uncle and niece, mtedi of
course they are valid under the applicable foréagn But they
might refuse to recognise a marriage between psrsorclosely
related that sexual intercourse between them wautdunt to
incest by English criminal as iBrook v. Brook(1861) and
Cheney v. Chennfd965) both supra, or with a child below the
age of puberty as iAlhaji Muhammed v. Knoi1969) 10B 1
where such a marriage was recognised. The meretHatta
foreign statute or relationship is unknown to Esiglidomestic
law is no longer a ground for refusing to recogniseThus,
legitimisation by subsequent marriage was recognasel given
effect to in England long before it became part Eofglish
domestic law. The recognition of polygamous marigganother
example.

Natural justice (judgement) and foreign policy The English
Court will not give effect to a foreign governmenhich has
been procured by fraud or which is lacking in thedamentals
of natural justice. The defendant must have beeredewith the
document instituting proceedings in sufficient tjraed in such a
way as to enable the defendant to arrange a defertbe claim.
If the defendant was not so served, and then ajudgt is given



LAW 513 MODULE 4

in default, the defendant can raise this defencainag the
recognition and enforcement of the judgement irtlzgromember
state. InOrams v. Apostoliteghe English Court was faced with a
judgement from the Republic of Cyprus court overdlan the
Turkish Republic of Cyprus. Jack, J. held that, wheas
sufficient time depended upon the circumstancedudmng any
special difficulties that the defendant might fattedecided in
this case that 13 days including two weekends h=Etwihe
service of the document and the hearing was prgbaiilenough
time for the defendant to arrange their defencesyTHid not
speak Greek or Turkish, and they would have hdohtba Greek
Cypriot lawyer from the Turkish Cyprus side of therder. It is
the enforcing court, i.e. England in this case thetermines
whether or not the service was effected and whetiene was
reasonable time for the defendant to arrange ®d#fence.

SELF-ASSESSMENT EXERCISE

I.  Will a contract of polygamy be annulled on grounfisonflict of
law alone?

ii.  On what ground would a Nigerian Court refuse toogeise a
judgement of a US court between two same sex litgggoublic
policy, contract or statute? Give reasons for yanswer.

4.0 CONCLUSION

Owing to the generality of conflict rules, publi®ligy reservation
serves as a corrective to the ordinary rules ofcehof law in particular
situations. The mere hardness or repugnancy of raigfo rule,
institution, transaction or judgement, whose redomm or enforcement
will not in any way affect the interest of the farstate should not call
for the application of the forum public policy. Qine contrary, where
the enforcement of the foreign rule or transactratt have harmful
repercussions within the forum, the foreign chamadaf the rule or
transaction can hardly deter intervention by theeifm. Agbede
concludes that “nevertheless, it is important tovkrthat foreign law is
normally applied in order to achieve substantialige in certain cases,
as no state possesses a monopoly of justice.

5.0 SUMMARY

In this unit, you have learnt the definition of fiabpolicy and the
application of the public policy concept in someas of law.
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6.0 TUTOR-MARKED ASSIGNMENT

1. Will a contract of polygamy be annulled on ground@sonflict of
law alone?

2. On what ground would a Nigerian Court refuse toogeise a
judgement of a US court between two same sex litgggoublic
policy, contract or statute? Give reasons for yanswer.
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