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INTRODUCTION

ISL 837- Islam and Shar ‘ah in Nigeria is a three-unit credit course
available in the first semester of the 800 level tbé Degree of
Islamic Studies programme. The course gives yolear @ictureof
whatthe Shaf‘ah in the Modern Times is all about. It gives you gisi
into the meaning and sources ®har'ah as well as its development
at various stages. Yowill also be exposed to the application of

Islamic Law in the 159 and 20th centuries. The course gives you
insight into the controversy surrounding the alteg®sure of the gate
of ljtihad. It also gives you insight into the circumstantsding to
the limitation of al-Kali Courts to the law of persl status. The course
introduces to you specific consideration of moddrands in the
application of Islamic Law in some countries in thkeddle East,
North Africa, Turkey, India, Pakistan and Nigeria.

WHAT YOU WILL LEARN IN THIS COURSE

The general aim of this course is to provide fou yo survey of the

application of Islamic Law in the i@and 2(5h centuries. It begins by
giving you the definition of Islamic Law to serve the background to
the study. It goes on to trace the historical degwelent of the Islamic
Law into various stages that it covers. This isofwkd by appraising the
sources of Islamic Law and the four schools of ltaer theShai‘ah.

The concept ofjtihad and its usage during the periods of the Prophet
and the companions are thereafter presented. tntian shall also be
drawn to howljtihad affects Islamic Law and the controversy generated
by the alleged closure of its gate. You shall dsofamiliarised with
issues of the Western influence &mai'ah, different approaches to
revival of Islamic law and consequent reforms lagdio limitation of
al-Kali Courts to the law of personal status. Maexp the modern
trends in the application of Islamic Law in the Mid East, North
Africa, Turkey, India, Pakistan and Nigeria shaltmh part of what you
shall learn in this course.

COURSE AIMS

There are sixteen units in the course and eachhasitits objectives.
You should read the objectives of each unit and beam in mind as
you go through the unit. In addition to the objees of each unit, the
overall aims of this course include:
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1. to acquaint you with the meaning and historicalali@wment of
Islamic Law otherwise known &haiah.

2. familiarise you with the challenges faced by Islafoaw leading
to various reforms that subsequently brought alteutmitation
to the law of personal status.

3. . describe to you the modern trends in the applinatod

IslamicLaw in some countries in the t{['9and 2(5h centuries.
COURSE OBJECTIVES

Based on the general aims of this course, sometolge of the course
as a whole are set out. These are the things yauldbe able to do by
the time you complete the course. If you are ablee¢et the objectives,
you would have achieved the aims of the courserefbee, on your
successful completion of this course, you shouldlie to:

' define and explain what Islamic Law is as wellr@se its origin
and development from the time of the Prophet ¢oniodern time

' state the sources of Islamic Law with a view to laxpng the
role of each in sustaining the judicial systenhstdm

' defineljtihad and explain its role in the Islamic Law as well as
discuss the controversy surrounding the closures gfate.

' appraise the different approaches to the revivaklaimic Law
and consequent reforms that led to limitationlekai courts to
the law of personal status

' discuss the modern trends in the application gt Law in
some countries with particular reference to Nigeri

WORKING THROUGH THIS COURSE

You have to work through the study units in the rseu There are
sixteen units in all.

COURSE MATERIALS
Major components of the course are:

Course Guide

Study Units

Textbooks and References
Assignment File
Presentation Schedule

arwbdPE
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STUDY UNITS

There are 16 units (of four modules) in this courBkeey are listed
below:

Module 1 Al-ljtih ad

Unit 1 The Meaning oAl-ljtihad

Unit 2 Al-ljtih ad during the time of the Prophet and the
Companions

Unit 3 The Divisibility and Procedure gjfihad

Unit 4 Controversy over the Alleged Closure of tBate of
Al-ljitihad

Module 2 Law Reforms andShar‘ah

Unit 1 The Impact of Western Influence Shat'ah

Unit 2 Reforms to Islamic Law

Unit 3 Different Approaches to Revival of Islanhiaw

Unit 4 Limitation of Al-Kali Courts to the Law dPersonal Status

Module 3  Modern Trends in the Application of Islamc Law in
some Countries

Unit 1 Application of Islamic Law in the Middle Ea

Unit 2 Application of Islamic Law in Turkey, Indend Pakistan
Unit 3 Application of Islamic Law in North Africa

Unit 4 Application of Islamic Law in Nigeria

REFERENCES AND TEXTBOOKS

Every unit contains a list of references for furtiheading which are
meant to deepen your knowledge of the course. \kebligrovide a list
containing some of them. Try to get as many asiplessof those
textbooks and materials.

Muslehuddin, M. (1986).Philosophy of Islamic Law and the
Orientalists Delhi: Taj Company.

Kamali, M. H. (2003) Principles of Islamic Jurisprudenc€ambridge:
The Islamic Texts Society.

Qadr, A. A. (1997)lslamic Jurisprudence in the Modern Warldelhi:
Taj Company.

Doi, A. R. I. (1984)Shaf'ah: The Islamic LawLondon: Ta Ha

Vi
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Publishers.

Rashid, S. K. (Ed.) (1986)slamic Law in Nigeria: Application and
Teaching Lagos: Islamic Publicatioridureau.

Ramadan, S. (1970slamic Law: Its Scope and Equitgjijola, A. D.
(n.d.).What is ShariahKaduna: Straight Path Publishers.

Arabi, O. (2001).Studies in Modern Islamic Law and Jurisprudence
Hague: Kluwer Law International.

Amin, S. H. (1985)Islamic Law in the Contemporary Worl&lasgow:
Royston Limited.

Schacht, J. (1979)An Introduction to Islamic LawOxford: Oxford
University Press.

The Encyclopeadia of Islai934). London: E. J. Brill Ltd. Publishers
and Printers.

The Encyclopaedia Britanniqd981). Chicago: Helen Hemingway
Publisher.

Nasr, S. H. (2000)Ideals and Realities of IslamChicago: ABC
International Group.

Elsiddig, A. A. M. (1993). “An Examination of thedblems of

Islamisation of Laws: Issues in Contemporary Istabhegal
Theory”. Ph.D. Dissertation, the Temple University

Makinde, A. K. (2007). “The Institution o8hai'ah in Oyo and Osun
States, Nigeria. 1890 — 2005”. Ph.D. Thesis, Umitgr of
Ibadan, Ibadan.

ASSIGNMENT FILE

In this file, you will find all the details of th&vork you must submit to
your tutor for making. The marks you obtain fronesh assignments
will count towards the final mark you obtain forighcourse. Further
information on assignment will be found in the Agsnent File itself

and later in thiourse Guiden the section on assessment.

ASSESSMENT

Your assessment will be based on tutor-marked msggts (TMAS)
Vi
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and a final examination which you will write at thied of the course.
TUTOR-MARKED ASSIGNMENTS (TMAS)

Every unit contains at least one or two assignméfas are advised to
work through all the assignments and submit thenagsessment. Your
tutor will assess the assignments and select f@hich will constitute
the 30% of your final grade. The tutor-marked assignts may be
presented to you in a separate file. Just know ftiragvery unit, there
are some TMAs for you. It is important you do thamd submit for
assessment.

FINAL EXAMINATION AND GRADING

At the end of the course, you will write a finalaexination, which will
constitute 70% of your final grade. In the examom@atwhich shall last
for three hours, you will be requested to answerelguestions out of
at least five questions.

COURSE MARKING SCHEME

This table shows how the actual course markingakdn down

Assessment Marks

Assignments Three assignments of 10% each counBG&é of

courst marks
Final 70% of overall course marks
Exemination
Total 100% of courstmarks

PRESENTATION SCHEDULE

The presentation Schedule included in your couraiemnals gives you
the important dates for the completion of tutor-kear assignments and
attending tutorials. Remember, you are requiredsubmit all your
assignments by the due date. You should guard stgaifing behind in
your work.

viii
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COURSE OVERVIEW

Unit  [Title of Work Weeks
Activity
Module 1: Definition, Development, Source and Schd® of Islamic
Law
Unit 1 |Definition and Philosophy @feek 1 | Assignment1
Islamic
Unit 2 [Historical Development @hatr'ah Week 2 | Assignment 2

Unit 3 [The Source: of Shai‘ah Weelk3 JAssignmen 3
Unit 4 [The Schools of Islamic Law Weelk4 |Assignmen 4
Module 2: Al-ljtih ad

Unit 1 [The Meanin¢of Al-ljtihad Weelk5 |Assignmen 1

Unit 2 |Al-ljtihad During the Time of the Week 6 | Assignment 2
Prophe anc the companion:
Unit 3 [The Divisibility and Procedure of Week 7 | Assignment 3
ljitihad
Unit 4 |Controversy over the Alleged Week 8 | Assignment 4
Closure of the Gate of Al-ljtihad
Module 3: Law Reforms andSharr‘ah

Unit1l [The Impact of Western Influendéeek 9 | Assignment1

on

Unit 2 |Reform:to Islamic Law Week 10 |Assignmen 2

Unit 3 |Different Approaches to Reviyaleek 11 | Assignment 3
of

Unit4 |[Limitation of Al-Kali Courts tdVeek 12 | Assignment 4
the

MODULE 4: Modern Trends in the Application of Islamic Law
in
Unit 1 |Application of Islamic Law in the Week 13 | Assignment 1
Middle Eas
Unit 2 |Application of Islamic Law in Week 14 | Assignment 2
Turkey, Indie and Pkistan
Unit 3 |Application of Islamic Law ifWWeek 15| Assignment 3
North
Unit 4 |Application of Islamic Law in Week 16 | Assignment 4
Nigerie
Revision
Examination
Total
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HOW TO GET THE MOST FROM THIS COURSE

In distance learning, the study units replace theventional university

lecturers. This is one of its great advantages. ¥aw read and work
through specially designed study materials at youn pace, and at a
time and place that suits you best. Think of itreading the lecture

instead of listening to the lecturer. In the sanas & lecturer might give

you some reading to do, the study units tell yognvto read, and which
are your text materials or set books. You are plexiexercises to do at
appropriate points, just as a lecturer might giwa gn in-class exercise.
Each of the study units follows a common format.

The first item is an introduction to the subjecttt@aof the unit, and
how a particular unit is integrated with the otlierts and the course as
a whole. Next to this is a set of learning objeesivThese objectives let
you know what you should be able to do by the tiyoei have
completed the unit. These learning objectives aeannhto guide your
study. The moment a unit is finished, you must gekband check
whether you have achieved the objectives. If thimade a habit, then
you will significantly improve your chances of pexggthe course.

The main body of the unit guides you through theunesd reading from
other sources. This will usually be either from yeat books or from a
reading section. The following is a practical st for working

through the course. If you run into any troubldepbone your tutor.
Remember that your tutor's job is to help you. Whgou need

assistance, do not hesitate to call and ask yoorr tm provide it.

1. Read this Course Guide thoroughly, it is yast issignment.

2. Organise a Study Schedule. Design a ‘Coursevigwe’ to guide
you through the Course. Note the time you are expein spend
on each unit and how the assignments relate to uthés.
Important information, e. g. details of your tutds, and the date
of the first day of the Semester is available fribi study centre.
You need to gather all the information into onecplasuch as
your diary or a wall calendar. Whatever method gboose to
use, you should decide on and write in your owneslaand
schedule of work for each unit.

3. Once you have created your own study schedaleydrything to
stay faithful to it. The major reason that studdatkis that they
get behind with their course work. If you get iwfifficulties with
your schedule, please, let your tutor know befors 100 late for
help.

4. Turn to unit 1, and read the introduction areldbjectives for the
unit. Aims and Objectives and what learners wilingarorking

10



ISL 837 COURSE GUIDE

through the course materials and its study undéssgated clearly
at the onset. We have also provided you a lisextbiooks and
references for your further reading. As an infeeenc the
Guide, to develop an active interest in the coursea
prerequisite for its successful completion. Assegsurself
through the Self- Assessment Exercises (SAEs). Yol w
equally be assessed for grading purposes throughTMAs.
Thus, to do well in the course, you must get ydlimsganised
and try to conform to the presentation schedule.

We wish you success in this course.

11
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MODULE 1 AL-1JTIHAD

Unit 1 The Meaning ofl-ljtihad

Unit 2 Al-ljtihad during the Time of the Prophet and the
Companions

Unit 3 The Divisibility and Procedure gjfihad

Unit 4 Controversy over the Alleged Closure of Gate of
ljtih ad

UNIT 1 THE MEANING OF AL-IJTIHAD
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1  Definition ofAl-ljtihad
3.2 Basis oAl-ljtihad
3.3  Conditions and Qualifications of thujtahids
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

Al-ljtihad is an important instrument explored for the intetption of
the evidences from the sources of Islamic law wtaoh Qur'an and
SunnahWhile ljtihad is a continuous process of development of Islamic
law, the divine revelation and prophetic legislatidiscontinued after
the demise of the Prophet. It is as a result o$ timat ljtihad is
important in the study of Islamic law. Although teds a debate as to
whether the gate ofjtihad is closed or not, its relevance in the
contemporary period cannot be under estimated. eftwey, ljtihad
continues to be seen as the main instrument ofpireggng the divine
message and relating it to the changing conditiohghe Muslim
community in its aspirations to attain justice va#ibn and truth.

In view of the above, it becomes necessary to dsdihad by
looking at its meaning and its basis with a viewdgtermining its
significance under th&hai'ah. It also requires examining its usage
during the time of the Prophet and his companianst particularly to
look at what brings about the argument of the clesof its gate
thereafter. These are what you are going to comassén this Module
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for your reading and digestion.
20 OBJECTIVES
By the end of this unit, you will be able to:

v give the meaning dftihad

v state the basis djtihad

» discuss the controversy surrounding the closurethef gate
of ljtihad

3.0 MAINCONTENT
3.1 TheMeaningof al-ljtihad

In the linguistic sense, the worgtihad” conveys exertion of effort and
exhaustion of power to do a thing. It is derivednirthe Arabic word
"ijtahadd which means “to exert oneself” but in the langeayg the
law, it is taken to mean the exertion of efforamiving at rules from the
Shai‘ah evidences of th@ur’an, theSunnahtheljma’ and theQiyas.
litihad is therefore defined as “the putting forth of eveffort in order
to determine with a degree of probability a questiof the
Shar'ah. Allah has endowed men with reason by which thapn c
distinguish between differing viewpoints, and Hedgs them to the
truth either by explicit texts or by indications dhe strength of
which they exercisgtihad.

In a nutshelljjtihad means the use of human reason in the elaboration
and explanation of th8hafah Law. It covers a variety of mental
processes, ranging from the interpretation of tekthie Qur'an and the
assessment of the authenticaohadith Qiyasor analogical reasoning,
then, is a particular form djtihad, the method by which the principles
established by th®ur’an, Sunnah andljma’ are to be extended and
applied to the solution of new problems not expgyasgulated before.

Al-ijtihad, therefore, is an exercise of one’s reasoningrtiveaat a
logical conclusion on a legal issue done by thasthurto deduce a
conclusion as to the effectiveness of a legal geicelslam. It is an act
of studying theShar'ah evidences with a view to finding the truth as a
way of solution to legal problem. It is significamt building up the
society for promotion and progress of the law aodthat reason; it
should be performed thoroughly and earnestly. Thersqgn
exercising ljtihad is called a Mujtahid and the question being
considered is callechujtahidth.
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SELF-ASSESSMENT EXERCISE

1. What isAl-ijtihad?
2. State the variety of mental processes whaikljtih ad covers.

3.2 Basisof Al-ljtihad

In view of the fact that th&haf'ah is Divine and is derived from well-
established evidences fundamentally handed dowthéyprecepts of
theQuran to be explained by the traditions of the Propheid a
developed to suit circumstances of necessityijimyi’ and Qiyas, or
juristic construction, etc.ljtihad has served as the medium for the
deduction of rules from these sources and the mdmnswvhich
transactions and social needs were provided thessacy flexibility.
Thus, ljtihad or interpretation is an essential element in themin of
the Shar'ah law.

There are numerous provisions in Qar’'an, the Sunnah theljma’ of
the Companions of the Prophet and the foundertefsthools which
authorise it as a duty binding upon a competerggreto serve the cause
of the sacred principles. The foundation of the tdoe and the
technique of ljtihad lie in many verses of theQuran. The
Glorious Book declares: “So learn a lesson, O y® Wwhve minds”
(Q.59:2). TheQur'an shows the method by the following verse
explaining: “Those to whom we have sent the Booklit as it should
be studied...”

(Q.2.121).

The study is to be performed under a condition arihestness. (See
Q.47:24) and under the path provided by @a’an itself: “O ye who
believe, obey Allah, and obey the Apostle and thokarged with
authority among you. If ye differ in anything amoygurselves, refer it
to Allah and His Apostle, if ye do believe in Alland the Last Day:
that is best and most suitable for final determamét(Q.4:59).

SELF- ASSESSMENT EXERCISE

I Explain the basis fdjtih ad.

. Mention relevant portions of the Glorio@ur’an supporting
ljtihad.

3.3 Conditionsand Qualificationsof a Mujtahid

There are certain conditions and qualifications th@erson must meet

before he is considered to beMajtahid. A Mujtahid must know many
sciences and have the following qualificationsttaiaments:
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1 The knowledge of th®ur’an and all that is related to it, that is to
say, a complete knowledge of Arabic literature, r@fqund
acquaintance with the orders of th@ur'an and all their
subdivisions, their relationship to each other #r&ir connection
with the orders of th&unnah He should know when and why
each verse of th®ur’'an was revealed; he should have a perfect
acquaintance with the literal meanings of the wprtlse
speciality or generality of each clause, the alingaand
abrogated sentences. He should be able to make ttlea
meaning of the “obscure” passages awutaslabihat, to
discriminate between the literal and the allegdrittee universal
and the particular.

I He must know theQur'an by heart with all the
traditions of explanations.

. He must have perfect knowledge of the tradisioor
at least 3000 of them; must know their source,ohyst
object and their connection with the laws of tQar’'an
and even know by heart the most important tradstion

iii. He must lead a pious and austere life.

\Y2 He must possess profound knowledge of all rsme
of law and, later, a complete knowledge of the stho

2. It should however be noted that a combination df the
above qualities is needed for the person who irteade a full
Mujtahid. And in addition to the above, among the moral
gualities he must possess are:

I He must be a good Muslim. That is, he must not be
a nominal Muslim; rather, he must be a practicing.o

. He must be God-conscious and law-abiding to all the
injunctions of the Gloriou®Qur’an.

iii. He must not be influenced by heretical infheoes.

\Y2 He must be just, reliable trustworthy and purem
Iniquitous practices.

SELF- ASSESSMENT EXERCI SE

I Mention the qualifications of Klujtahid.
. State the moral qualities required of a gdgjtahid.

40 CONCLUSION

From what has been discussed so far, it is edtaolithatal-ljtihad is a

process of exercise of one’s reasoning to arrive laigical conclusion
on a legal issue done by the Jurists to deducenalugion as to the
effectiveness of a legal precept in Islam. Thisglane with a view to
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ensuring that contemporary issues which are nectly mentioned in
the Qur'an andsunnahare discussed based on the interpretation of the
texts of these sources. It therefore serves assengal element in the
growth and development of th8harah law. For a person to be
gualified to carry outjtihad, he must fulfill certain conditions and
possess certain qualifications. He must not alsofdumd wanting
morally; hence certain moral characteristics ageired of aMujtahid.

50 SUMMARY

This unit endeavours to give the definition Igihad. Both literal and
technical meanings of the wolgihad are mentioned. The unit further
goes on to state the basis fipihad under theShafah law and
discusses it stands for. It appraises the conditioncarrying outjtihad
and states the qualifications ofNujtahid.lt states the significant of
litihadon issues affecting the Muslim community and foitddng up the
society for the promotion and progress of the laence it should be
seen as an instrument very necessary for the dawelat of Islamic
law.

6.0 TUTOR-MARKEDASSIGNMENT

1. Define the wordjtihad.
2. Discuss the basis fgtih ad with references to th@ur’an.
3 State the conditions and qualifications dfigtahid.

7.0 REFERENCESFURTHER READING

Ajijola, A. D. (n.d.)What is ShariahKaduna: Straight Path Publishers.
Amin, S. H. (1985).Islamic Law in the Contemporary World
Glasgow: Royston Limited.

Doi, A. R. I. (1984) Shar‘ah: The Islamic LawLondon: Ta Ha
Publishers.

Muslehuddin, M. (1986Rhilosophy of Islamic LawDelhi: TAJ Comp.
Ramadan, S. (19703lamic Law: Its Scope and Equity

(n.t.)(n.p.).

The Encyclopaedia of Islan{1934). London: E. J. Brill Ltd.
Publishers and Printers.
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UNIT 2 AL-1JTIHAD DURING THE TIME OF THE
PROPHET AND THE COMPANIONS

CONTENTS

1.0 Introduction
2.0  Objectives
3.0 Main Content
3.1 Al-ljtihad during the time of the Prophet
3.2 Al-ljtihad during the Period of the Companions
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

The first timeljtihad was used with a direct legal import was during the
time of the Prophet. Although, there is a contreyeas to whether all
the rulings of the Prophet should be regarded aspaeen divinely
inspired or whether they also partake lgffhad, the ‘ulama’ are
generally in agreement that the Prophet pradijigedd on some affairs
or some circumstances. There are also evidencdstltbaProphet
approved the practice djtihad to his companions; henchtihad was
used by them when he was alive and after his dédthon the basis of
this that it is necessary to look at the applicatad ljtihad by the
Prophet and his companionsin view of the above, y@ugoing to be
taking through the application ¢tihad during the time of the Prophet
and his companions in this unit.

20 OBJECTIVES

By the end of this unit, you will be able to:

o discuss howjtihad was applied by the prophet

o State how the prophet approved the use lghad for
companions

o Evaluate how companions appligthad

3.0 MAINCONTENT

3.1  Al-ljtihad during the Time of the Prophet

The importance ofjtihad or interpretation in constructing up a society

and promoting the progress of law becomes evidaetwit is found that
the Prophet himself exercisgthad in spite of the fact that his source

6
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of knowledge omwa ywas available to him. In many cases where there
was no revelation, the Prophet used to give his opinion, which the
early Muslim society used to take from the begigras binding.

The majority of‘ulama’ have held that the Prophet in fact practised
ljtihad just as he was allowed to do so. This, it is saidyorne out by
the numerousiyat of the Qur'an where the Prophet is invited, along
with the rest of the believers, to meditate onGhe’an.

Moreover, the majority view that the Prophet resorto Ijtihad finds
further support in th&unnah Thus, according to oreith, the Prophet
Is reported to have said, ‘When | do not receiveeelation (a ),

| adjudicate among you on the basis of my opinion.’

It is also a fact that the companions did, on nwmeroccasions,
practisdjtihad both in the presence of the Prophet and in his
absence. Thadith of Mu‘adh Ibn Jabal is quoted as a clear authority
that the Prophet authorised Mdh to resort tdjtihad in his absence
when he was sent to Yemen. “What will you do if atter is referred

to you for judgment?” asked the Prophet. “I willge according to the
Book of Allah,” Mu‘adh answered. The Prophet asked, “What if you
find no solution in the Book of Allah?” Madh said, “Then | will
judge according to th&unnahof the Prophet.” The Prophet asked,
“And if you do not find (it) in theSunnahof the Prophet?” Muidh
said, “Then | will makdjtihad as best as | can and formulate my own
judgment.” The Prophet touched Mdh'’s chest and said, “Praise be to
Allah who has guided the messenger of His Messengehat which
pleases Him (Allah) and His Messenger.”

Numerous other names are quoted, including thoseAlmfBakr,
Sa‘dlbn. Muadh, Amribn. al-* and AbMusa al-Ash‘afi, who delivered
litihad in the absence of the Prophet. It is also repoied adith
that when the Prophet authorised ‘Amrlbn. al-* @Wjuaicate in some
disputes, he asked the Prophet, ‘Shall | rerigdérad while you are
present? To this the Prophet replied, ‘Yes. If yare right in your
judgment, you earn two rewards, but if you erryame.’ It is similarly
reported that Sa‘d Ibn Madh rendered a judgment concerning the Jews
and Bam Quray ah in the presence of the Prophet, and ieat
approved of it.

The Prophet was always desirous that his comparsbasld develop
insight figh) and clear understanding of religion as a way &f (ifn).
As a result of this, he said, ‘when Allah desirsesniething) good for
someone, He gives him good understanding of aldbacerngiin.’
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SELF-ASSESSMENT EXERCISE

I Discuss howjtih ad was used by the Prophet.
. State how the Prophet approved the useljtiiad for his
companions in his presence or absence.

3.2 Al-ljtihad during the Period of the Companions

As the Prophet approved the applicationljohad for his companions
either in his presence or absence when he was #@bvapplication did
not stop after his death. The companions of thelabcontinued to
develop the concepts of law by the exercisgtibfad. AbaBakr said: “I
decided the question d&ilalah (a deceased leaving no parent or child
to inherit) according to my opinion; if it is coni then it is an
inspiration from Allah; if it is wrong, then therer is mine and the
Satan’s; Allah and His Prophet are innocent of sercor.” ‘Umar said:
“I do not know whether | have attained the truth bspare no effort in
striving to do so.” ‘Ali, Zayd b. Thbit, ‘Abdullah b. ‘Ablkas, ‘ ishah,
the mother of the Faithful, and others, were greasts followed by
great founders of the Sunni schools. They builthgir schools by the
exercise ofjtihad.

The companions of the Prophet understood what lisdc§tinad as
understandingfigh) as explained in the advice that ‘Umar gave to his
judge AliMasa al-Ash‘ad. To him ‘Umar proclaimed, “Judgment is to
be passed according to express Qur'anic imperatresstablished
Sunnahpractices...Make sure that you understand clearly every case
that is brought to you for which there is no apglile text of the
Qur’an and theSunnah You, then, through comparison and analogy,
distinguish similarities and sort out the odds irdes to reach a
judgment that seems next to justice and best isitie of Allah.”

Relying on the above quoted statement of ‘Umar,nintshafi’i took
litihad to mean reasoning by analogyy@s). For him,ljtihad andgiyas
are “two names for the same thing.” This conceptmmindividual
opinion or interpretation was a clear aspect ofitirelectual life of the
companions of the Prophet in the earliest Musliroietg. In another
occasion, ‘Umar asked a litigant after his case lheeh judged by ‘Al
and Zayd, who had both been companions of the Rtofthow was the
judgment?” The man told him. ‘Umar then said: “Hdzken the judge, |
would have decided differently.” The man asked Hwihy, then, don’t
you enforce your decision, you being the Calipi®har answered: “If
it were a decision based upon a specific ordinaridhe Book or the
Sunnahl should have done that, but this is a matteypdhion, and thus
we are all the same.”
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SELF-ASSESSMENT EXERCISE

I Explain the position of AibBakronljtihad.
. Mention the instances for which ‘Umar encowedgtih ad.

40 CONCLUSION

There is no gainsaying the fact that the applicatid ljtihad for
determining issues of law started during the peabthe Prophet. The
Prophet himself was seen to have applied it on saffars in some
circumstances. He also encouraged his companioapgly it whether
in his presence or absence. He sent some of theassignments and
approved the use djtihad for them. It is as a result of this that the
companions continued with the use lgithad after the death of the
Prophet. Hence, the generations after the compsitoanalso made use
of ljtihad.

50 SUMMARY

This unit tries to explain how the Prophet made afsitihad. It states
that although the Prophet's actions were divinelpired, there were
instances when he applidflihad to determine some issues. It also
mentions that the Prophet approved the useljithad for his
companions either in his presence or absence. hheappraises the
conditions for which the companions engaged inube ofljtihad on
some cases handled by them. They, however, didotih@he condition
that they were not issues based on specific ordesmm the Book or
Sunnah

6.0 TUTOR-MARKEDASSIGNMENT

1. Discuss the role of the Prophet in the appboatf Ijtih ad.
2. How were the companions involved in the ushtibfad?
3 State the contribution of ‘Umar in encouragiing use ofjtihad.
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1.0 INTRODUCTION

There is the question as to whether a person is iwhHearned on a
particular subject is qualified to practicgtihadin that area, or
whether he is required to qualify as a fMlujtahidfirst in order to
be able to carry oulitihadat all. Islamic Jurists have discussed this
guestion under divisibility ofljtihad. More so, ljtihad occurs in a
variety of forms, hence, there is no uniform pragedfor ljtihad. It
therefore becomes imperative for us to discuss divesibility and
procedure fotjtihadin this unit.

In this unit, you will be made to understand thguanents of the Islamic
jurists on the divisibility ofijtihad. It discusses the issue of whether the
intellectual ability and competence ofMujtahidcan be divided into
components or not. The unit also endeavours toaexgb you the
procedure ofijtihad. It discusses what a person must first look at in
carrying outljtih ad.

20 OBJECTIVES

By the end of this unit, you will be able to:

o determine the divisibility or otherwise gfihad
o state the procedure bfihad.

3.0 MAINCONTENT
3.1 TheDivisibility of Ijtihad

The question as to whether a person who is learnad a
particular subject is qualified to practidgihad in that area, or

11
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whether he is required to qualify as a MMujtahid first in order to be
able to carry it out at all has been a matter sicussion amongst
Islamic jurists. The majority ofulama’ are of the view that once a
person has fulfilled the necessary conditiondjtiiad, he is qualified
to practice it in all areas of tHghar'ah. According to this view, the
intellectual ability and competence ofMujtahid cannot be divided
into compartmentljtihad, in other words, is indivisible, and we cannot
say that a person isMujtahid in the area of matrimonial law and an
imitator (mugallid in regard to devotional matterghddat) or vice-
versa. To say this would be tantamount to a corfiad in terms, as
litihad andtaqlid cannot be combined in one and the same person. The
majority view is based on the analysis thahad, for the most part,
consists of formulating an opinion concerning arwf theShag‘ah.

An opinion of this type occurs only to a fully giii@d Mujtahid who
has attained the necessary level of intellectuaip=ience. It is further
argued that all the branches of tl&hai'ah are interrelated, and
ignorance in one may lead to an error of misjudgrmeanother. The
majority view is further supported by the argumgrat once a person
has attained the rank d&dujtahid, he is no longer permitted to follow
others in matters where he can exergigead himself.

However, among the majority, there are some junsts have allowed
an exception to the indivisibility ofjtihad. This is in the area of
inheritance ifirath), which is considered to be self-contained as a
discipline of Shar'ah law and independent of the knowledge of the
other branches. Hence, a jurist who is only knogéadle in this field
may practicdjtihad in isolation from the other branchesfifh.

Contrary to the above, some alki, anbai and ahiri jurists have,
however, held the view th#tihad is divisible. To them therefore, when
a person is learned in a particular area ofShaf'ah, he may practice
litihad in that area only. This will in no way violate aafthe accepted
principles ofljtihad. There is similarly no objection, according tosthi
view, to the possibility of a person being bdtlijtahid and muqallicat
the same time. Thus,Mujtahid may confine the scope of Higihad to
the area of his specialisation. This has, in faegn the case with many
of the prominent Imams, who have, on occasionsjtaetitheir lack of
knowledge in regard to particular issues. Imarailis said to have
admitted in regard to thirty-six issues at leasit e did not know the
right answer. In spite of this, there is no doubhaerning Milik's
competence as a fully-fledgétujtahid.

The view thatjtinad is divisible is supported by a number of prominent
jurists, including Abu’l- usaynal-Bai,r al-Ghazli1, Ibn al-Hunam,
IbnTaymiyyah, his disciple Ibn al-Qayyim and al-@fani. According

to the proponents of this view, if knowledge of #ie disciplines of
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Shai‘ah were to be requirement, most jurists would faihteet it and it
would impose a heavy restriction gtihad. Al-Shawléani, Bad&an and
al-Kasab have all observed that this is the preferabltheftwo views.
It may be added that in modern times, in view & #heer bulk of
information and the more rapid pace of its growftecialisation in any
major area of knowledge would seem to hold thetkegriginality and
creativeljtihad. The divisibility of ljtihad would thus seem to be in
greater harmony with the conditions of researamaaern times.

SELF-ASSESSMENT EXERCISE

I What is divisibility ofljtinad?
. What are the arguments for and against diuigyof Ijtihad?

3.2 TheProcedureof ljtihad

Sinceljtihad occurs in a variety of forms, such@gas isti sin

ma la ahmursalah,and so on, each of these is regulated by its
own rules. There is, in other words, no uniformgadure forljtinad as
such. The jurists have nevertheless suggested timat
practisindjtinad, the jurist must first of all look at theu of the
Qur'an and theadith, which must be given priority over all other
evidences. Should there be naon the matter, then he may resort to
the manifest text ghirz) of the Qur’an andadith and interpret it while
applying the rules pertaining to the generah{m and specific Kha ),
the absolute and the qualified, and so forth, ascdse may be. Should
there be no manifest text of the subject in tha’an and the verbal
Sunnah the Mujtahid may resort to the actualfi{i) and tacitly
approved faqrirz) Sunnah Failing this, he must find out if there is
a ruling ofijma’ orgiyasavailable on the problem in the works of the
renowned jurists. In the absence of any guidancéh@se works, he
may attempt an origindjtihad along the lines ofgiyas. This would
entail a recourse to th@ur’'an, theadith or ijma for a precedent that
has an illah identical to that of thefar‘(i.e. the case for which a
solution is required). When this is identified, & to apply the
principles of giyasin order to deduce the necessary ruling. In the
absence of a textual basis on which an analogybeafounded, the
Mujtahid may resort to any of the recognised methodgjtdfad such
asisti san ma la ahmursalahisti ab, etc., and derive a solution while
applying the rules that ensure the proper impleatent of these
doctrines.

The foregoing procedure has essentially been fateadlby al-Shfi‘i.
When the procedure is followed byMujtahid, the ruling so arrived at
may be that the matter is obligatoryvfib), forbidden ( aram),
reprehensiblenjakr B or recommendedr{and ).

13
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From the view point of its procedurtinad may occur in any of the
following four varieties. Firstly, there is the forof a juridical analogy
(qiyas) which is founded on an effective causdlah). The second
variety of ljtihad consists of probability &nn) without the presence of
any fllah such as practisingtihad in regard to ascertaining the time of
alator the direction of theyiblah. The third type ofljtihad consists of
the interpretation of the source materials and deeluction ofa
kam from existing evidence. This type oljtihad is called
litihadbayanz, or ‘explanatory ljtihad’, which takes priority over
‘analogical ljtihad’, or ljtihadqiyas. The fourth variety ofljtihad,
referred to adjtihadisti la 7, is based omu la ahand seeks to deduce
thea kamin pursuance of the spirit and purpose of 8fai*ah, which
may take the form ofisti lah, juristic preference igti san), the
obstruction of meanssédd al- dha#'i'), or some other technique.
Imam Shafi‘ T accepts only the first type, namely analogig#h ad, but
for the majority of‘ulama’, ljtihad is not confined tagiyasand may
take the form of any of the foregoing varieties.

SELF-ASSESSMENT EXERCISE

I State the procedure hfihad.
. Mention the four varieties djtihad.

40 CONCLUSION

From the foregoing, it is established that there arguments on the
divisibility of ljtihad. While some jurists are of the view that the
divisibility of ljtihadis impossible, some are of the view that it is
possible. This latter position seems to be in grebarmony with the
contemporary period. In view of the sheer bulkrdbrmation and more
rapid pace of growth, specialisation in any majmFaaof knowledge
would be of more valuable assistance to the conoépitihad. In
respect of the procedure ftihad however, it is explained that in
practisingijtin ad, there is a laid down procedure to be followedbet
ruling can be arrived at. From such a procedureetbee, four varieties
of ljtihad occurred.

50 SUMMARY

This unit examines the divisibility and procedufejohad. It explains
how the jurists engage in polemics of the divigypibr otherwise the
compartmentalisation gjftihad. It mentions the views of the jurists for
and against divisibility ofjtihad and concludes that its divisibility is
desirable in the modern time. The unit also disesighe procedure of
jjtihad. It states the methodMujtahid will follow in exercisingljtihad
before he arrives at a ruling. It mentions the feanieties ofijtinad that

14
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may occur when the procedure is followed.
6.0 TUTOR-MARKEDASSIGNMENT

1. Explain what divisibility of Ijtifad is.
2. What are the arguments for and against divisilaf ijtinad?
3. State and explain the four varietiesjtit ad.
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1.0 INTRODUCTION

At a particular period in the history of the deymi@ent of Islamic Law,
guestions as to who was a qualified person to eseerfjtihad
were asked by scholars. Consequently, consensaislissed itself that
from that time onwards, no one might be deemedifipchto have the
necessary qualifications for independent reasommdaw (ljtih ad);
hence all future activity would have to be confirtedthe application
and interpretation of thgtihad of some already established scholars.
This implies that the door dftihad was closed. This action brought
about serious controversy among scholars. Whileedoglieved that the
closure of the gate is normal, some others saw tracalled for and
stated that the gate bfihad can never be closed.

This unit is therefore meant to discuss with yoa tkasons for the
alleged closure of the gate Igith ad and the controversy that surrounded
the alleged closure. It also discusses the cafiomfie scholars for the
revival of ljtih ad.

20 OBJECTIVES

By the end of this unit, you will be able to:

o state the reasons advanced for the closure ofaiieeodljtin ad
o examine the controversy over the closure of the g#itihad
o discuss the call of some scholars for the revivdjtit ad.

16
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3.0 MAINCONTENT
3.1 Alleged Closureof the Gate of |jtihad

During the formative period of the Islamic Law, tipgestions as to who
was a qualified scholar and who had the right tependent exercise of
his own opinion had not arisen. It was open to aerysufficiently
interested to embark upon this kind of speculabonreligious law.
However, this freedom to exercise one’s own judgmetdependently
was progressively restricted by several factorshss the achievement
of a local, and later of a general, consensusfdimation of groups of
circles within the ancient schools of law, the sghpn of unfettered
opinion to the increasingly strict discipline ofsggmatic reasoning, and
last but not least the appearance of numeroustitiasli from the
Prophet, traditions which embodied in authoritativeen of what had
originally been nothing more than private opiniofus, the field of
individual decision was continually narrowed down.

By the beginning of the fourth century of the Hiréabout 900 C.E.),
the point had been reached when scholars of abddslfelt that all
essential questions had been thoroughly discussddiaally settled,
and a consensus gradually established itself tetteet that from that
time onwards, no one might be deemed to have theessary
gualifications for independent reasoning in laai+I{tihad), and that all
future activity would have to be confined to the plkxation,
applications, and at the most, interpretation efdbctrine as it had been
laid down once and for all. This ‘Closing of theodoof Ijtihad’, as
it was called amounted to the demandtadlid, a term which had
originally denoted the kind of reference to compasi of the Prophet
that had been customary in the ancient schoolawf &nd which now
came to mean the unquestioning acceptance of thatrires of
established schools and authorities.

However, the rule ofaglid did not impose itself without opposition. In
later generations, there were scholars who heldttieae would always
be aMujtahidin existence, or who were inclined to claim forrtiselves
that they fulfilled the incredibly high demands waihithe theory had, by
then, laid down as a qualification figiih ad.

SELF-ASSESSMENT EXERCISE
I What are the factors responsible for progressesriction of

independent reasoning?
. Discuss the alleged reason for the closurthefgate ofjtihad.

17



ISL 837 ISLAM AND SHARH IN NIGERIA

3.2 Controversy on the Closureof the Gate of |jtihad

In view of the alleged closure of the gateljtihad, the question arises
whether it is still open or has come to an end whthso called closure.
With the exception of anbalis, who maintain th@had in all of its
forms remains open, th@llama' of other three schools have on the
whole acceded to the view that independgitiad has discontinued.
Another related question by thdama’ is whether the idea of the total
extinction of mujtahid rat any given period or generation is at all
acceptable from the view point of doctrine. Cotid $hai‘ah entertain
such a possibility and maintain its continuatioathbat the same time.
The majority of the'ulama’ of us |, including al- mid, Ibnal- ajib,
Ibn al-Hunan, Ibn al-Subki and Zakariyaal-Aari have answered this
guestion in the affirmative, whereas anbdiave held otherwise. The
anbais have argued thdjtihad is an obligatory duty of the Muslim
community, whose total abandonment would amouantagreement of
deviation error which is precluded by theitadwhich states that “My
community shall never agree on an error’. To saat {fiihadis a
wajib(obligatory) whetheraynior kafa'i takes it for granted that it may
never be discontinued. This is also the implicatainanother ath
which provides that “a section of atymmahwill continue to be on
the right path; they will be the dominant force aheéy will not be
vanquished till the Day of Resurrection”.

Since the successful pursuit of truth is not pdssidthout knowledge,
the survival ofmujtahid nn any given age is therefore sustained by
this adth. Furthermore, according to somalama’, the duty to
perform ljtihad is not fulfiled by means of limitedjtihador by
practicing the delivery ofatwa alone. According to the anbsl the
claim thatljtihad has discontinued is to be utterly rejectiiih adis not
only open, but no period may be withoutnaujtahid The Shi‘ah
Immamiyyahhave held the same view. And finally, it may bedsiat
the notion of the discontinuation djtihad would appear to be in
conflict with some of the important doctrines $hat‘ah. The theory
of ijma* for example, and the elaborate procedure relatrngas, all
proceed on the assumption that they are the liprapfs of the law
and presume the existencenofijahid nn every age.

SELF-ASSESSMENT EXERCISE

Discuss the argument for and against the closureghef gate of
ljitihad.

3.3 Call for Revival of Ijtihad

In view of the alleged closure of the gateljtihad and the controversy
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surrounding the closure, some scholars have cédledhe revival of
litihad. An early influence in the direction of a returo original
litihad was the anbal jurist-theologian, lbnTaymiyyah and his
disciples, who inspired the renewed call for thactce of ljtihad,
especially on the part of Wahhabi and the Salafiyy@vements in the
ljaz. Authors throughout the Muslim world have beguetiticisetaqlid
and advocate the continued validity lfithad as a divinely prescribed
legal principle.

A number of most prominentulama’ including ShahWali Allah,
Muhammad Ibn Isn@ilal- an‘ani, Muhammad Ibn ‘Ali al-
Shawkini and Ibn. ‘Ali al-Samsi led the call for the revival of

h
litihad. The 19t century Salafiyyah movement in thazjadvocated
the renovation of Islam in the light of modern ciioth and the total
rejection oftaqglid.

Al-Shawlani (d.1839 C.E.) vehemently denies the claim that
independenmujtahid nhave become extinct, a claim that smacks of
‘crass ignorance and is utterly to be rejectede $hme author goes on
to name a number of prominent scholar who haveeaeli the highest
rank of erudition infShair'ah. Among the Séfi'i's, for example, at least
six such scholars can be named who have fulfille@n uninterrupted
chain of scholarship, all requirementljtih ad. These arelzz al-Dinlbn
‘Abd as-Saim and his disciple, IbnDag al-Td, then the latter's
disciple, Zayn al-n al-Iraqi, his disciple IbnHajar al-‘Asqaihi, and his
disciple, Jall al-Din al-Suyiti. That they were all fullmujtahid ns
attested by the calibre of their works and the iBgance contributions
they have made to tigharah.

In view of the above, Igbal Lahori considers thieged closure of the
gate of ljtihad to be ‘a pure friction’ suggested partly by the
crystallisation of legal thought in Islam and pary that intellectual
laziness that, especially in periods of spirituetaly, turns great thinkers
into idols. Igbal continues: “If some of the latgrctors have upheld this
friction, modern Islam is not bound by this voluytasurrender of
intellectual independence”.

Abu Zahrah is equally critical of the alleged claswf the door of
litihad. How would anyone be right in closing the doorttAah has
opened for the exertion of human intellect? Anyari® has advanced
this claim could surely have no convincing argumenprove it. Abu
Zahrah continues: “the fact thigtih ad has not been actively pursued has
had the chilling effect of moving the people furtheewvay from the
sources oShat‘ah”.
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SELF-ASSESSMENT EXERCISE

1. .Discuss the arguments of Ibn Taymiyyah and higipliss
in calling for the revival ofjtih ad.

2. State the erudite scholars that are mentioned adifigd
mujtahid n

40 CONCLUSION

The discussion above shows that, although thereawasleged closure
of the gate ofjtihad by earlier scholars, some of the later scholars did
not take this position. This, therefore, generataatroversy among the
scholars. While the scholars of other schools wfdaw nothing wrong

in the closure, the scholars of the anifathool of law as well as
Shi'ah Imams did not support the closure. Theyddrthe opinion that
independent reasoning is an instrument given byahAllo every
generation to pursue the truth; hence no period imaywithout a
mujtahid It is on the basis of this that arguments for theival of
litihad were put up by some scholars.

50 SUMMARY

This unit examines the alleged closure of the gatgihad. It explains
the reason advanced by the early scholars forldsie of the gate. It
discusses the controversy that the alleged clogemerated among the
scholars of various schools of Islamic law. Thet @$o discusses the
call for the revival ofljtihad by some scholars. It states the arguments
advanced by these scholars in calling for the so¥ljtih ad.

6.0 TUTOR-MARKEDASSIGNMENT

1. Mention and discuss the reason given for theurk of the gate
of ljtihad.

2. Discuss the controversy generated by the allegesure of
ljtihad.

3. What are the arguments of the scholars catbnghe revival of
ljitihad?
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1.0 INTRODUCTION

The contact of the Muslim countries with the Wesiught about a lot
of changes in almost all aspects of their life uidohg the legal system.
Prior to the arrival of imperialism in the Muslirands, the legal system
guiding them in all aspects of public, private amgrnational dealings
was theShafah. With the arrival of the imperialists however, the
Muslim societies withessed Western influence onr tlegal system —
the Shar'ah, particularly on the penal aspect.

As a result, looking at the Western influenceStaf'ah becomes very
important. It is significant because it has a loeffects on theShai'ah
throughout the Muslim world. It requires that youe anformed about
this development in the history &hat‘ah in the Muslim world. This
unit will therefore take a critical examinationtbe Western influence in
the Muslim countries and discuss its impact onShat'ah. These are
what you are going to come across in this unityflour reading and
digestion.
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20 OBJECTIVES
By the end of this unit, you will be able to:

' state the effect of the Western influence in theslvi countries
' discuss the impact of the Western influence orSinai‘ah.

3.0 MAINCONTENT
3.1 WesternInfluencein the M uslim Countries

The influence of the Western world was first fett the Muslim

countries with the coming of imperialism in the Iyalgth century.

Prior to the arrival of the imperialists in the Mus societies, the legal
system that was prevalent in their lands was $haf'ah. However,

with the arrival of the imperialists, the Muslim wdries were

influenced by the Western legal system known as idomLaw or the

Continental Law. This influence continued even raftahe

independence of these states from foreign dominat&s they
continued to follow Western methodology in legiglat It effected a
large scale transformation in the social, cultuaatl political life of

these countries leading to their modernisation, etbgpment and
prosperity. But this development and progress, wisEnnot be denied,
also kept them away from their history, religiondaheritage and
endangered their future progress. Their legislahd@pted the Western
principle of supremacy of the parliament; crimistdtutory legislations
were enacted by these parliaments or other lenyslatuthorities.

Punishments were devoid of their ethical elementhsas expiation,
self satisfaction and deterrence. Offenders wetenobnly fined or

imprisoned and their spiritual needs were neglectddials and

appointment of judges followed Western patternsdidssentencing
and penal procedures.

Apart from these direct effects of Western dommation Muslim
societies in the area of legal system, other fachave also played a
significant role in this respect. Attracted by Weesteducational system
and social and cultural trends, many individuaksrted to advocate
secularist views in Muslim countries. Scientific dartechnological
advancement witnessed in the West after the Indu&evolution was
interpreted as a defeat of religion and faith; tled to a general
weakening of religious values and morals.

The result was a miserable failure of criminal ppiin these countries, a
continued upsurge of the crime rate and the abandon of moral
values and spiritual teachings which had alwaypdtto prevent crime
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and conditioned social behaviour. Some of the a#dvenpacts were the
disintegration of society and the break-up of fgnahd social ties in

general. Muslim countries were also influenced Iy materialistic

trends which emanated from the West.

SELF-ASSESSMENT EXERCISE

How would you assess Western influence in the Musli
countries?

i Mention other areas affected aside the legal system

i What are the effects of the Western influence am Muslim
societies?

3.2 Thelmpact of Western I nfluence on the Sharr‘ah

Since the 1@' and 155h centuries, there has been continuous growth in
contacts between Islamic and Western civilisatidviaslim societies
had constantly been exposed to new ideas, instisitiegal procedures,
and situations posing a threat to Islamic tradion law. Moreover,
this period witnessed the conquest of the largergdaviuslim lands by
the European imperial powers, British, French antch. Therefore, the
laws of Europe were thrust upon the countries oeclpy the British,
French or Dutch imperialists against the will ok tpeople and the
laments of theulama’.

More so, Muslims were gradually trained under theopean rulers.
They were then influenced by them and were eveargilie opportunity

to proceed for higher studies in European countri€sus, the
imperialists found their supporters from the distemd occupied by
them, and those indigenes, in turn, influencednitasses and to some
extent the'ulama’. It was a long and arduous process of change but
ultimately the colonialists succeeded. Thkama were quietened and a
compromise was struck which resulted into the AAglmhammedan or
Franco-Mohammedan law.

The first influence of the Common Law or Europeagal system on the
Muslim society was found in the fields of publicwlaincluding
constitutional and criminal law as well as the Iciend commercial
transactions. The European rulers were clever dnoagto bring about
the changes in the personal law of the Muslimsaeo

The Ottoman Empire, the then seat of the Islamip@ate was the first

to be influenced by the European legal system & Iéh century
through the capitulations which the Western powstsoduced in
respect of their citizens who were residing inkiddle East as the civil
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servants and traders. In countries in South andhSBast Asia and East
and West Africa, the colonialists had made themromds as
traders. Here the European system of commercial Wwas applied
under the capitulatory system.

The Ottoman Empire introduced its first so calleeforms’ which are
well known as th@anzimabetween 1839 and 1876. By 1850 they fully
introduced commercial law based on French comnmlezode. As if this
was not enough, in 1858 they adopted French ped which replaced
the hadd punishments of theShairah. The Ottoman Empire, the
strongest Muslim power, was followed by Egypt wherel875, they
adopted the French penal law replacing tBleaf'ah and French
commercial law. While doing so, they tried to strie compromise
between the colonial legal system and the Islansigall system.
Later, the Italian and German influences also ciepd the Muslim

countries. Towards the end of theﬂl@entury that is by 1875 and
1883, three quarters of the legal system in Mudéinds was derived
from the European legal system.

In India, theShai‘ah system which was practised during the centuries
of Moghul rule was replaced by Indian penal codd &%2. By 1899,
Sudan also became a victim. The last to be affelojethe European
legal systems were the countries of Maghreb, Mara@oad Tunisia and
Nigeria in West Africa. The colonial rule was edisiired in Tunisia by
France in 1891 and in Morocco in 1912. The Northeigeria was
taken over by 1912. Lord Macaulay declared in Inti@ the Islamic
legal system was out-model and did not provide jasgice whatsoever
while Lord Lugard in Nigeria declared that tihai'ah system was
“repugnant to natural justice and humanity.”

In view of the above, whatever little of ttfghai'ah that continued in

force in the Muslim countries was found only in #rea of family law

but there too certain so-called ‘reforms’ were oduiced. In all the

Muslim countries, with the exception of Saudi Amlithe hybrid system
of law which was neitheBhai'ah nor purely European law is the
practice till today. It was only in the late sevestthat efforts were
being made by certain Muslim nations to re-intraBhbar ah.

Moreover, in recent decades, many Muslim countresge attempted to
revive theShar'ah on a selective basis and in varying degrees. Only
Iran has adopted it generally. Measures have asa baken in Middle
Eastern countries, Pakistan, Sudan, Egypt, andvieée to confirm that
their constitutions and laws of court procedur@perty, and evidence
are acceptable to tighar'ah. The latest development in Malaysia was
the government's announcement in early 1997 tlegt Would raise the
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status of théShai‘ah courts, to bring them up to that of the civil caurt
Islamic laws of transactions have also seen a ctatteevivalist effort
in the wake of successful experiments in Islamitkbay.

SELF- ASSESSMENT EXERCISE

I How did the European imperialists penetrate taslim
lands?

. Influenced by the European legal system?

iii.  State the impact of European legal systemQGitoman Empire
and other Muslintountries.

40 CONCLUSION

From the foregoing, it will be seen that the westation of the legal
systems of Muslim countries began with the impattEwropean
imperialism on Muslim societies in the eighteenthd anineteenth
centuries. The legal systems of Muslim societielsjesited to direct
colonial rule underwent distinctive transformationsrelation to the
legal culture of the colonising power. The OttomBmpire, the
strongest Muslim Empire was affected by the infeeenof the
imperialists. Moreover, there developed in Musliartp of India under
British rule a peculiar blend of common law andnsats of the
Shar‘ah that became known as Anglo-Mohammedan law. Thigusi
hybrid law was progressively reformed to eliminateat were regarded
as the more archaic features of legai'ah elements, and it remained
influential in the legal systems of India and P&lasafter they achieved
independence in 1947. Algeria was part of Franamfrl830 until
independence in 1962, and as a French colony,sd developed a
hybrid legal system, known as l@roit musulman algérienwhich
incorporated many French features. Some countridorth Africa and
Nigeria in West Africa were also affected.

50 SUMMARY

This unit has tried to examine the impact of westefluence on the
Shar'ah Law. It begins by discussing the Western influece the
Muslim countries. It states that the penetration tbé European
imperialists into the Muslim lands influenced masfytheir systems of
life including the legal system. The unit furthesaisses how the
European legal system greatly made impact on Shar‘ah legal
system which resulted to what is called Anglo-Mohaedan or
Franco- Mohammed law. It goes on to explain tha 8Shai‘ah
legal system was so affected by the westernisdatiothe extent that
whatever little of the legal system that continuredorce in the Muslim
countries was found only in the area of family ldwt there too
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certain so-called ‘reforms’ were introduced.

6.0 TUTOR-MARKEDASSIGNMENT

1. Discuss the influence of the Westernisation tbe Muslim
countries.

2. How would you explain the penetration of therdpean legal
system into th&hai‘ah legal system?

3. Examine the impact of Western influence onShat‘ah Law of

the Ottoman Empire and other Muslim societies.
7.0 REFERENCESFURTHER READING

Abd-elrahim, G. M. (1987)The Concept of Punishment in Islamic Law
in Relation to Contemporary Legal Trend3h.D. Dissertation.
U.M.I. Dissertation Information Services, Michigan.

Amin, S. H. (1985)Islamic Law in the Contemporary Worl&lasgow:
Royston Limited.

Arabi, O. (2001).Studies in Modern Islamic Law and Jurisprudence
Hague: Kluwer Law International.

Doi, A. R. I. (1984)Shar‘ah: The Islamic LawLondon: Ta Ha
Publishers.

L. Jones, S. (Ed.The Encyclopeadia of ReligioHistory of Shariah.
(Online). http://www.islamawareness.net/Shariah/srticle005.
html

Lippman, M.et al (1988).Islamic Criminal Law and Procedure: An
Introduction Westport: Greenwood Press.

Mohammad, H. K. (2000). Law and Society: The Infi@yp of
Revelation and Reason in the Shariah.
http://acc.teachmideast. org/ texts. php?
module id=2&reading id=210&sequence=10

Schacht, J. (1964)An Introduction to Islamic LawlLondon: Oxford
University Press.

27



ISL 837 ISLAM AND SHARH IN NIGERIA

UNIT 2 REFORMSTO ISLAMIC LAW
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Various Changes to the Status$bhi‘ah Law
3.2 Law Reforms and Islamic Law
3.3  Aspects of Islamic Law affected by the Lawd&efs
4.0 Conclusion
5.0 Summary
6.0 Tutor —Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

The Western influence o8har'ah legal system not only affected the
penal code but also affected the law of persom@dlistin some Muslim
countries through the so-called ‘law reforms’ slinioted that while some
Muslim societies were influenced by the Europeapédralism to the
extent of droppinghai‘ah Law completely for the Western system of
law, some only dropped the aspect of the penal enddeft the aspect
of personal status unchanged while others dropgpegénal aspect and
also allowed changes to the aspect of th8iafah law of
personal status through the so-called ‘law reforms.

This unit sets out to discuss the changes madketdstamic Law in
some of the Muslim countries. It starts by exangnuarious changes
made to theShafah law which brought about different ways of
applying the law. This unit particular examines the-called ‘law
reforms’ and discusses the aspects ofShai‘ah law affected by the
law reforms. These are what you are going to b@segb to in this unit
for your reading and digestion.

20 OBJECTIVES

By the end of this unit, you will be able to:

o discuss the various changes effecte@bat'ah law
) explain what is meant by law reformsSbat‘ah
o state the aspects of the Islamic law of persomalistaffected by

the reforms.
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3.0 MAINCONTENT
3.1 VariousChangestothe Status of Sharrah Law

After the independence of many Muslim countriegytladopted legal
concepts of the imperialists without regard to rtreiitability for the
Islamic social milieu and the basic spirit of tledigion of Islam. Since
Anglo-Mohammedan and Franco-Mohammedan legal systbave
operated side by side with whatever was left ofShai‘ah during the
pre-independence period in the Muslim world, catdlihave often
arisen. TheShar'ah and the Western Common Law cannot be fused
together completely nor will it be allowed by th#ama’ of Islam and
well meaning Muslims. This is the reason why theedilaw has not
been able to command the respect of Muslims.

The post independence legal experience of some ifusbuntries

showed that some new Muslim states declared Isldawcas their
source of legislation while some invited Muslim amdn-Muslim

scholars to advise them on their legal matters.Abd al-Razzaq al-
Sanhuri and Professor Anderson were invited to sed¥hem in the
process. Dr. Sanhuri drafted civil codes partidulas regards the law of
contract and property for Egypt, Syria, Iraq andya. Professor
Anderson was invited by Habib Bourgiba of Tunisra &ir Ahmadu
Bello of Nigeria to advice on Islamic legal system.

In their march towards modernisation and seculaoisa Egypt and
Tunisia, in 1955 and 1956 respectively, abolisHeziShatr'ah courts
entirely. The law of personal status which wag Btiked orShai‘ah in
now administered by a unified system of nationairt®along with the
civil and criminal law.

In Algeria, the French legal system influencedebantry so much that
the courts of th&adis act as courts of the first instance and the appeals
are to be made to judges who are sitting in thénarg civil courts. In
India, the remnant of th&8haf'ah law has been put in the hands of
ordinary civil courts and the final appeal was otdybe made to the
Judicial Committee of the Privy Council. In the zgdor modernisation,
the entireShai'ah was entrusted to be administered in the hands of
incompetent lawyers who were solely versed in Comrhaw but
certainly were not competent to administer 8tei‘ah. The fusion of
the two systems resulted into confusion which take a long time to
be removed from the minds of the Muslims elites.niaf the laws
based on the Qur’anic injunctions and Bennahof the Prophet were
deliberately “reformed”. Since the judges did nobsgess sound
knowledge of theShar'ah, they tried to formulate novel principles by
way of supplement to the traditional Islamic lawthe name of so-
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called justice and equity. They considef&ai‘ah as rigid, harsh and
inequitable under modern conditions and hence tieyght it was
necessary for them to temper with the divine law. &result of this,
some changes were made by them tdshai*ah in the name of reform.

Going by the above development, Muslim countriefeciéd by
influence of the westernisation to effect changesraspect to the
operation ofShaf‘ah can be categorised into three categories. These
are:

I Countries wher&har'ah law has been abandoned and replaced
by the modern law applicable to all people irrespecof their
religious inclination. These are Turkey and Albawniaere most
of the laws both civil and criminal are secularigeliowing the
influence of the European legal system. Once th®nGn
Empire came to an end, these countries aband&ted’ah
totally.

. The countries which have retained the practofeShai‘ah
unchanged and un-codified as far as ®leai'ah family or
personal law is concerned. These countries onbyvaltl western
influence in the aspect of criminal law but retainéhe civil
aspect of theShaf‘ah. These countries include Nigeria, Niger,
Senegal, Mauritania, Mali, Guinea, Chad and Gambia.

Iii. The countries where th&haf'ah has been changed through
modern legislative process, thus subjecting thanigt legal
institution to regulatory measures. Many Muslim andn-
Muslim scholars call these changes “Law ReformsheT
countries involved include Algeria, Egypt, Indiadbnesia, Iran,
Irag, Jordan, Lebanon, Malaysia, Morocco, Pakist8ndan,
Syria and Tunisia.

SELF-ASSESSMENT EXERCISE

I Discuss the changes madeSisai‘ah in some Muslintountries

. State the major categories into which the Muslimrtees are
divided in view of the changes effected®mar ah.

iii. Mention the names of the countries that complestdgndoned
Shar‘ah.

3.2 LawReformsand IslamicLaw

In many of the Muslim countries, the Islamic Familgw has been
tampered with, or as the modernists put it, it b@sn ‘reformed’ under
what they called ‘law reforms’. Law reform is dedohas “the process of
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examining existing laws, and advocating and impletimg changes in a
legal system, usually with the aim of enhancingigasor efficiency”. It
is to be noted at this juncture that the few caastwhich have
retainedShatah either in all spheres of their legal system orenspnal
status alone had to face great challenges to defeedcause of
Shar'ah. However, there is a category of countries whére $o-
called reforms are introduced in tlsharah Family Law. In such a
situation, great damage was done since the modteimse attempted
to change th&har'ah to suit their imaginations. In the process, they
have rejected or twisted the legal injunctions leé Qur'an and the
guidance from th&unnalof the Prophet.

Islamic Family law in Muslim countries has undergotremendous
change over the past century. This change has dm®sidered one of
"reform," defined loosely as the adoption of naséiblaws to modify the
rules of Islamic law that had been applicable aredpminant in the
particular country in an effort to improve the righof women and
children. Reform efforts have largely focused oacpig restrictions on
a husband’s right to enter into a polygamous mgeridimiting a

husband’s right to unilaterally declare his wiferatced; extending a
mother’s right to child custody and to be compesddor it by her ex-
husband; raising the minimum age of marriage; edian a wife’s

ability to get a divorce at her initiative; requigi a husband to
compensate his wife if he arbitrarily divorces hemg limiting a wife’s

duty of obedience towards her husband.

In the debate concerning family law in Egypt, bdthing the process of
modernisation that took hold during the independezra as well as in
current times, feminists pushed for legal reformsthmic family rules

that, to them, established inequality in the familheir demands
included a prohibition of polygamy, equal accessditmrce for women

and men, an increase in the financial rights of woyrelimination of

child marriage, and the end to the legal institutdd obedience within

marriage.

It was not until 1915 that the reformers venturgd iextending principle
of law reforms to the Islamic family law. The refoistarted during the
Ottoman Empire when the miserable plight of Muslives governed
by the dominant opinion in the Hanafi School fortked Sultan to take
action and later the Ottoman Law of Family Righesswpromulgated in
1917. The vanguard of reform next centred on Egyre in 1920, the
first reform of the substantivBhai'ah law as applied by the Egyptian
courts was put on the statute book. It was sodovield by a single, but
important, enactment in 1923, a series of articeeerned with family
law (similar to Law No, 25 of 1920, but more dajing 1929, and three
fairly comprehensive codes (of intestate successiaigf endowments
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and bequests) in 1943 and 1946.

By this time the impetus for reform had become wpead and
manifested itself in a rapid succession of coddamily law or personal
status — some more, and some less, comprehengh&iprovisions. In
1951 the Jordanian Law of Family Rights was proratdd to displace
the Ottoman Low of the same name — as was als&ynan Law of
Personal Status in 1953. The Syrian Law is the mostprehensive of
all these enactments and was, at the time of amplgation, the most
progressive; but it was soon replaced, in so fdrodgness of innovation
is concerned, by the Tunisian Code of Personau$ta956 (with an
important appendix in 1959). This was followed hg Moroccan Code
of Personal Status in 1958 and the Iraqgi Law oE&w®al Status in 1959
(with an important amendment in 1963). There wasefarm to the
Islamic family law in Pakistan known as Muslim FamiLaws
Ordinance 1961. Piecemeal reforms along the sanes lhave also
been introduced in what used to be the EasternVdadtern Aden
Protectorates. More so, an exceedingly interestefgrm has been
affected in Iran too by means of the Family ProtectAct 1967.

In most Muslim-majority contexts, however, the rulef figh remain
particularly (and in some jurisdictions uniquelglavant in the area of
family law, and the reform process is usually pnésé as taking place
internally to Islamic law rather than somethingeeral to it. In early
reform efforts, three main strategies were usedctiieve substantive
results namely: the strategies of exercising pesfeg {ahayyu),
patching talfiq), and jurisdiction stripping.

SELF-ASSESSMENT EXERCISE

I. State the areas focused in the reform efforts.

il. Discuss the various reform activities in the

ii. Muslim countries.

Iv. Mention the main strategies employed in the ealgrm efforts.

3.3 Aspectsof Islamic Law Affected by the Law Reforms

The reform efforts carried out in many of the Masicountries show
that many modifications have been introduced toShai*ah family or

personal law. The aspects where the modifications manipulations
are affected need to be mentioned for the purpbssadafication and
understanding of the so-called ‘reforms’ to Islantawv of personal
status. Some of these aspects are discussed here.
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1. Divorce: It is believed by the modernists and feminists that
Islamic law on divorce is discriminatory againstmen; hence,
justice and equity have to come in this aspecthWhe reform
therefore, a wife can get a judicial divorce, in sindArab
countries, for any of four reasons: because hebdngis unable
or unwilling to support her; because he subjects te
intolerable treatment; or because he goes awayeands her for
a specified period. But in Tunisia, Pakistan arah Ithings have
gone further than this. The Tunisia Code allowsife w0 insist
on divorce, whatever her reason may be, providedssprepared
to pay such financial compensation as the court degree. In
Pakistan judge-made law has opened the door to & wi
demanding a divorce, where she alleges that heriagarhas
become intolerable, on condition that she pays Weakdower
and returns any gifts which she may have receinegspect of
the marriage. And in Iran she can apply for a dieorafter
first obtaining a certificate of “impossibility ofeconciliation”
on a wide variety of grounds (in which virtual etjtyabetween
husband and wife has been achieved).

2. Marriage: Attempts have been made in most Arab countries
virtually to eliminate both child marriage and mages
compulsory imposed on adult wards by their guasliarhe
restrictions on child marriage are confined, in |gyto the
procedural device. It is noteworthy, however, tteg minimum
age for bride and bridegroom differs greatly fromutry to
country, and that most of the relevant legisla@so prescribes
an intermediate age at which marriage is permittely if the
court regards the parties as sufficiently mature @ntheir
guardians approve.

3. Polygamy: In several of the countries concerned, polygamy has
been restricted, whether more or less drasticatig; in Tunisia it
is totally forbidden. The first country to introdei@ny restriction
in this matter was Syria, where a man who already bne
wife is required, under the law of 1953, to get iqual
permission before he marries another; and this issrom should
be withheld if the Court is not satisfied that tsefinancially
competent to support his existing dependants aswl take
on new responsibilities. Restrictions of varyingvesgty were
also introduced in Morocco in 1958, in Pakistarl$#61 and in
Iran in 1967; but it was only in Tunisia under Rdest
Bourguiba that plural marriages were absolutelyhfimited, in
the code of 1956, by criminal sanctions — on thal dground
that certain human institutions, such as slavery polygamy,
made sense at an earlier period in human develdpimgnwere

33



ISL 837

34

ISLAM AND SHARH IN NIGERIA

repugnant to the civilised conscience today, aad listory has
proved that no man other than a prophet is in tagable of
treating two or more wives with equal justice (s@siwithin the

province of the State to forbid a union which woulévitably

fail to fulfil the divine conditions). The Iragi de of 1959,
moreover, included a clause which made it cleart tha
polygamous marriage contracted without consentbooftowvould

not only be liable to criminal sanctions but woutdelf be

regarded as null and void; but this lat provisioalthough not
the criminal sanctions — was repealed in 1963.

Bequest: Several reforms have been introduced in the law
of intestate succession in some of these countmdeether
directly or sometime by calling in aid the law @stamentary
dispositions. An example is going to be cited hardhe Islamic
law of succession, orphaned grandchildren arelyoédcluded
from any share in their grandparents’ estate ifoa ef such
grandparents also survives. This is in accordarite twe basic
principle of “the nearer in degree excludes theamemote”. So
the reformers in Pakistan introduced the principté
representation in such cases; but this, while ritagdy protects
the interests of orphaned grandchildren, makes thafothe
Islamic law of intestate succession in a numberdifferent
respects. The solution first introduced in Egypt 1846 and
subsequently adopted (with minor differences) imi$ia — and
also (in so far as the children of pre-deceaseds,sbat not
daughters are concerned) in Syria and Morocco —mwas more
subtle. This took the form of requiring grandpasetdt make a
bequest, in favour of such orphaned grandchildrenwauld
otherwise be excluded from any share in their estalf
what their predeceased parent would have receivad He
survived, provided this does not exceed that tbirdhe estate
regarded as the maximum over which a testator basat; of
instructing the courts, should the grandparent eored have
failed to fulfil his obligations, to act as thoudgje had; and of
giving these “obligatory bequests” priority overyawmoluntary
ones. This device has the virtue of protecting ititerests of
orphaned grandchildren very adequately, in mosesas least,
while leaving the structure of the Islamic law aitdstate
succession wholly unaffected.

Wagqgf. Regulations about the way in whiclwgif are
administered have, indeed, been promulgated intopuafter
country; but much more stringent changes were duofted in
Egypt in 1946 and in Lebanon in 1949. Under the gy
reforms only suchawgaf as took the form of mosques or
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cemeteries were to be irrevocable and perpetulaér dpublic’
awaqaf might be temporary or permanent at the discretiothe
founder; and “private” or familawqgaf must never be created to
last more than 60 years, or form more than twoeseof
beneficiaries, after the death of the founder. $ame law also
included many other provisions designed to ensha the
beneficiaries in a familywaqgf should have much more
immediate and lasting control of their share in g@reperty
concerned. But in 1949 the Syrian Government tplolished
private or familyawaaf; and this lead was followed in Egypt in
1952 and in Tunisia in 1956.

SELF-ASSESSM ENT EXERCISE

1. Why is it that law reforms affected divorce?
2. State why polygamy is restricted or forbidden undee law
reforms.

40 CONCLUSION

It will be seen from the foregoing that the so-edll‘law reforms’
affected the Islamic family law to a greater extehVhile the
westernisation of the legal systems of Muslim caestwas not limited
to the penal code, it was even extendedShar'ah law of personal
status. The whole idea of reform began in 1915ndutihe period of the
Ottoman Empire when by 1917 Ottoman Law of Familghis was
promulgated. Egypt followed suit in 1920 and otbeuntries were not
left out in promulgating theirs. This, thereforegplght about various
modifications witnessed in some aspects of themigldaw of these
countries. Such aspects included divorce, marripggamy, bequest,
wagfetc.

50 SUMMARY

This unit has tried to discuss the modern reformasleno theShaf'ah
Law. It starts by examining the various efforts maa making changes
to the status of Islamic law in some of these Muslcountries. It
mentions that these changes brought about thregaras of applying
Shai‘ah law of personal status in some Muslim countriese Thit also
examines the so-called ‘law reforms’ as they affel@mic family law.
It states what led to the reforms and mentions fowas carried out
from one country to another. It finally explainsetlaspects of the
Shai‘ah legal system or the Islamic family law so affecteg the
reforms.
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6.0 TUTOR-MARKEDASSIGNMENT

1. Explain how various changes were made to titesbfShai‘ah
Law

2. State how law reforms began leading to the pigation of
Family Law Rights in various countries

3. Discuss the aspects of Islamic family law atfdc by law
reforms.
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1.0 INTRODUCTION

Since the seventies, the Muslim world has beenesgimg signs of a
widespread Islamic resurgence. All Muslim countssept, perhaps,
Saudi Arabia, had been applying western laws duhedong periods of
foreign domination and most of them still continadollow the western
pattern, especially in matters related to crime.shfu societies have
suffered from the deterioration of social, legabrai and cultural life,
resulting from the influence of foreign criminaglslations which have
contributed to the upsurge in crime rates and beeffectual in
combating crime. These societies have lately becamare of the
necessity to return to their moral and religiousthge to remedy these
problems. As a result, Muslim countries have wisegsvital changes or
revivals in their legal policies.

This unit endeavours to examine the efforts of sbtuslim countries to
revive theirShai'ah law to conform to the tradition&hat'ah system.
It begins by discussing what led to the clamour faviving
Shai‘ah law in some of these Muslim countries. It then pexts to
examine various approaches employed in reviving Igi@mic law.
These are what you are going to be exposed toisnuthit for your
reading and digestion.

20 OBJECTIVES
By the end of this unit, you will be able to:

. discuss what led to the idea of reviving Bieai'ah law
. explain various approaches adopted in revivingshai‘ah law
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3.0 MAINCONTENTS
3.1 Revival of ISlamic Law

In the 1970s the political influence of forces faxiag the retention
and/or renewal of th8hat'ah began to make itself felt, and a process of
abrogating westernising reforms and reinstatgi'ah law began in
Libya, Iran, Pakistan, Egypt, Sudan, and Kuwait. nMaof these
countries attempted to revive ti$hai'ah on a selective basis and in
varying degrees. Only Iran has adopted it generilBasures were also
taken in Middle Eastern countries, Pakistan, Sudagypt, and
elsewhere to confirm that their constitutions aralvd of court
procedure, property, and evidence are acceptaltleet§hai‘ah. The
latest development in Malaysia was the governmamtsguncement in
early 1997 that they would raise the status of $h@f‘ah courts, to
bring them up to that of the civil courts. Islantéws of transactions
have also seen a concerted revivalist effort inwlaée of successful
experiments in Islamic banking.

The circumstances in which the replacement andmetd theShar*ah
took place resulted in political tensions betweaa Wwesternised elites
and other, more traditional segments of Muslim stie€s. The masses
remained attached to the idea of the supremacyslddi‘ah law,
anticipating that its reinstatement would cure enide political,
economic, and social ills. THagahi' continued to study and defend the
Shatr‘ah and were offended by their displacement by the olass of
lawyers and judges trained in Western law; as ticadil guardians of
the Shar'ah heritage, thdugahi' also retained prestige and a popular
following among the masses. Meanwhile the forceslwdt has come to
be known as political Islam, in which Islam was werned to a populist
political ideology, won support from disaffectedan dwellers for their
proposals for Islamisation.

The regimes in the Muslim world have respondecht demonstrated
popularity of Islamisation programmes by enactietgsted principles
of Shai‘ah law in statute form. Libya was the first countryuodertake
such initiatives in the 1970s, and its example swdssequently imitated
in Pakistan and Sudan and to a lesser degree ie stimer countries.
These measures did not mean that the governmen¢srelenquishing

control over the legal systems, which remaineddadigi Western in
character and structure. The major emphasis in Sigtdmising

legislation tended to be on re-enactment of Qur'anminal laws.

Although in the West religion has been largely safl from law, in
the Muslim world Islamic law, oShat‘ah, is not confined to purely
religious mattersShatr'ah is applied to a wide variety of ‘secular’ legal
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Issues, ranging from inheritance, marriage, andrde/to contracts and
criminal punishments. Moreover, after a brief (andstly disastrous)
flirtation with secularisation in the 1950s and @96 many Muslim-

majority countries have now embarked upon consogbigsts to inject

more religion into government.

An increasing number of Muslim-majority countriese ainserting
‘Shair‘ah supremacy’ clauses into their constitutions, makisgy
legislation which contradicts the provisions of alsic law
unconstitutional. This trend is a continuation okdhat began in 1979
in Pakistan with the passage of thed dOrdinance, and in Egypt with
a 1980 amendment to the constitution stating ttreg principles of the
Islamic law are the chief source of legislation.’oid recently, the
newly adopted Iragi constitution included a clastating that “no law
can be passed that contradicts the undisputeddaiskam.”

Avowedly religious political parties are gainingpgort all across the
Muslim world, from traditionally secular Turkey (wre the Islamist
Justice and Development Party has governed sin€2)2t Egypt,

Jordan, Morocco, and Palestine (where the Islampéesties of the

Muslim Brotherhood, Islamic Action Front, JusticedaDevelopment,
and Hamas, respectively, constitute the largestosiipn groups in

those countries). It is therefore shown that in tmafsthese Muslim

nations, Islamic law is now being used to reagberislamic identity in

spheres of their life by striking back at the Wast more precisely at
Western interests and values.

SELF-ASSESSMENT EXERCISE

I Discuss the circumstances leading to the clambueviving the

Shar‘ah
. How did the Muslim nations go about the revivaf the
Shai‘ah law.

3.2 Different Approachestothe Revival of Islamic Law

In many of the Muslim countries, not only the natb legislative

authorities are actively engaged in debating awdnpigating a new set
of Islamic-based laws, but the national courts @ibdinals also place an
increasing emphasis on the Islamic principles i ttourse of
interpretation of the existing (often Western typislation. Thus, the
significance of the Islamic legal traditions foetfurther development in
the contemporary legal systems in these counsiesident.
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The on-going discussion is now centred upon the tybapproach to
Islamic law which should be adopted by modern Igtdegislators who
are required to find solutions to the problemsrgcmodern Muslim
States by digging into the corpus of the classick&/f the Islamic
jurists of the medieval time. This is the greatdstllenge which faces
the advocates of law reform on the one hand andah®paigners for the
purification and de-colonisation of law in Muslirauntries on the other.
They have to define their own relationship a visthe great masters of
Islamic jurisprudence whose institutional writinggve been accepted in
respective schools of Islamic law without questignior generations. In
all, there are three distinct bodies of opinionhitthe Muslim world
concerning the appropriate approach of modern Muglrists towards
the classic Islamic law. First, the conservativeost which considers
the classical rules, worked out by old masters si&niic law, as
binding. These revivalists (or fundamentalistsjrl@hat the task of a
contemporary Muslim jurist is confined to find dbe exact rules of the
relevant Islamic legal principles as laid down ime tclassic and
institutional works of the old masters, and to gpghme rules. This
view is based on the ideological and theologicaugds which regard
Islamic law as an integral part of the institutioh Islamic faith, thus
being infallible and eternal. This view is uphelg the “followers of
tradition” (Ahl as-Salafin Kuwait. A handful of the supporters of this
group gained access to the Kuwaiti National Assgniblthe general
election of 1981. They were responsible for intmdg legislation
which prohibits conferring Kuwaiti citizenship t@m-Muslims resident
in Kuwait. Their Iranian equivalents, called the jjdtlyeh, dominate
the Council of Guardians — a constitutional body sp under the
Iranian Constitution of 1979 with a view to ensugrithat the decisions
of the Iranian National-Islamic Assembly (the Msgjlido not ignore
Islamic precepts. The Hojjatiyeh movement is daedato purifying
the observance of the religious formalities in Iren the face of
socialistic and radical attempts by the revolutrgn®luslims led by
Ayatollah Khomeini. The Hojjatiyeh for instance sassfully opposed
the nationalisation of foreign trade which had besracted by the
Maijlis.

Secondly, there is a growing body of opinion whighestions the
binding character of traditionaFatwas of the old masters. The
proponents of this view consider the modern Mudkgal scholar as
being entitled to work out his own legal solutidos new, or even old,
problems with reference to the primary sourcesstdnhic law but
bypassing the traditional legal scholarship of lgeding jurists of the
past. This attitude opens the door to have a yota#ish approach
towards Islamic law because the primary sourcedhaii‘'ah are open to
guite different interpretations. In practice, maséen than not the
proponents of this approach have already made eip thind that a
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particular legal solution is the most advantagemusest suited solution
and only for the sake of justification of their owiew they make
reference to selective sources of traditional Igtalaw. Much of the

socialistic views upheld by many Muslims are bejasgtified in this

way.

Thirdly, there is a middle-of-the road approachahhacknowledges due
respect for the institutional writings of old mastebut at the same time
recognises that if and when these old solutiondlicorwith public
interests in the Muslim community, other legal solus can be found
under the doctrine astislah or masalih marsalah.e. public interest or
public policy.

SELF-ASSESSMENT EXERCISE

Enumerate and discuss the approaches employednhdoretival of
Sharah.

40 CONCLUSION

The practice of western laws in most of the Mustoaintries for a long
period of foreign domination created some problemhese countries.
It was observed that their societies suffered fitbmn deterioration of
social, legal, moral and cultural life resultingoin the influence of
foreign legislations which cannot control soci#é br combat crimes. In
view of this, the necessity to return to their nh@mad religious heritage
to remedy the situation was realised and efforteevmeade to follow it
up. This brought about Islamic resurgence in tleamtries leading to
the revival of Islamic law. However, three diffeteapproaches were
used in carrying out the revivalist mission on 8t&r'ah law.

50 SUMMARY

This unit discusses the revitalisation $haf‘ah law in the Muslim
world. It starts by examining the various effortade various countries
In reviving Islamic law in their constitutions.dtates that some of these
countries insertedShaf‘ah supremacy’ clauses into their constitutions.
The unit goes on to examine the different approschdopted in
reviving theSharf'ah law. It mentions that the approaches include the
conservative school; fresh school and middle-ofrtiael approaches.

6.0 TUTOR-MARKEDASSIGNMENT

1. What can you adduce as reasons leading to dghatian for
revival of Shai‘ah law in some Muslim countries?
2. Discuss how the revivalist mission &harfah was carried
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out.
3. Examine various approaches to the reviv8ludi‘ah.
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1.0 INTRODUCTION

Prior to the colonisation of Muslim societies by tBuropeanShai‘ah
law was applied in both civil and criminal mattefstheir courts. These
courts were either known as Alkali or Khadhi couwt&siving from the
name given to a judge in Arabical-gadi. The westernisation of their
legal system after colonisation notwithstanding $haf'ah law was
still applied in many of these societies althougthwmitation.

This unit attempts to discuss the limitation of Steai'ah to the law of
personal status in view of colonialism witnessed thg Muslim
societies. It begins by examining meaning and hystd Alkali courts.
It later discusses how tHghar'ah was limited to the law of personal
statues in the Alkali courts. These are what yeugming to be exposed
to in this unit for your reading and digestion.

20 OBJECTIVES

By the end of this unit, you will be able to:

o discuss the meaning and history of Alkali courts
o explain how theShair'ah was limited to the law of personal
status.

3.0 MAINCONTENT
3.1 Meaningand History of Alkali

The word ‘Alkali’ is derived from the Arabic wora-gadi which means
the judge Al-gadi is the judge appointed by a Muslim ruler to judge i
accordance with Islamic law in a court known&3sar'ah Court. The
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term “Alkali” later became the name attached to $iiai*ah courts or
courts of the judges who app8hat‘ah law particularly in Nigeria. In
some other parts of the world, the courts are somest called Kadi
courts or Khadhi courts.

The termgadi was in use right from the time of the Prophet Muhwad,
and remained the term used for judges throughdammls history and
the period of the caliphates. While the muftis dngahz’ played the
role in elucidation of the principles of jurisprude and the laws, the
gadi remained the key person ensuring the establishofejuistice on
the basis of these very laws and rules. Thusgdfidge was chosen from
amongst those who had mastered the sciences gfijudence and law.
During the period of the Abbasid Caliphate, theoeffof thegadi al-
gudat (Chief Justice of the Highest Court) was estabtisiemong the
most famous of the earbydi al-qudat wasQadi Abu Yusuf who was a
disciple of the famous early jurist Abu Hanifa. To#ice of thegadi
continued to be a very important one in every ppality of the
caliphates and sultanates of the Muslim empires thes centuries. The
rulers appointedadis in every region, town and village for judicial and
administrative control and to establish peace amstige over the
dominions they controlled.

In the history of the Muslim societies in the woréd-Kali courts had

been in existence long before the arrival of theofpaan colonialists.
For example, Kadhi courts were in existence aldrgy East Coast of
Africa long before the coming of the British colahsts in the 19th

century. The Kenyan coastal strip was then partthef territories

controlled by the Sultan of Zanzibar. In 1895, tdtan of Zanzibar
authorised the British to administer the coastap sis a protectorate,
rather than a colony as distinct from the mainlagubject to certain
conditions including the British agreeing to redpie judicial system
then in existence in the said protectorate. ThéidBriagreed to these
conditions and throughout their administration loé ttoastal strip this
judicial system, which included the Kadhi courtsntnued to exist.

In Nigeria, almost all towns and villages in the rto established
Shatah courts popularly known as Alkali courts in theieas prior to
the arrival of the British. Hence, the Alkali caaittad to be primarily
retained by the colonial rulers. There, Alkali dsuconcurred entirely
with the Emir'ssiyasahtribunal (palace courts). They were all regarded
by the British colonialists as the Native Courtdekhhad both civil and
criminal jurisdiction.

Sooner or later, the British administration introdd gradual methods to

ensure the juridical subjugation of Nigeria. Thigswvaccomplished
through various judicial and legal policies thatrgvdormulated to
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whittle down or exterminate th8hat'ah. The British efforts in this
direction included the attempt on legal harmonye thtroduction of
repugnancy clauses, British proclamations, ordiearand laws etc. The
Native law and custom was virtually introduced éplace theShai'ah
law whereas the Native Courts were set up with aume of adherents
of different religions as membeiShai‘ah courts or Alkali courts were
then placed under Native courts. This step cestdiad a far reaching
effect on the application &hat'ah law in Northern Nigeria.

SELF-ASSESSM ENT EXERCISE

I What is Alkali? Briefly discuss its history Ialam
. What was the position of Alkali Courts befaiee arrival of the
British colonialists?

3.2 Limitation of Alkali Courtsto thelaw of Personal Status

It is a fact that almost all parts of the Muslimndohave been under the
European colonial over-lordship in one form or éeotat one period or
the other. In some places, colonialism came byefaicarms through
conquests as in most parts of Africa and Asia. tineo places, the
colonial powers penetrated through their agents adied as “advisers”
to local rulers but the so-called advisers, in itgalcontrolled the
countries. In yet other places, colonial powers hgdnts working for
them right inside the officer corps of the armextés of a country up to
the high command and at an appropriate time, tlagests enacted a
coup d’étatand delivered the country to colonial hegemony.réheere
also places where local potentates were procursdhmit to a state of
“freely consented domestication”. In all these saselonialism acted in
different styles. Thus, in Turkey, for example, thession was to
eradicate Islam completely — root and branch ahelefore,Shai‘ah
was scrapped at a stroke. In French African colyrfghaiah was
allowed a very limited scope as part of toleratexhl customs mainly in
personal status and customary land matters, angl @pplied only
through assessors in French courts. In some Britislonies, the
Shai‘ah was allowed in “personal status” matters only, &ngas
administered by the English judiciary as a toletgpart of the local
English legal system - as was the case in Britighial (and as remains
the case in the whole of the Indian sub-continerthis day). In other
colonies, as in the Sudan and Egypt under thesBrithe permitted part
of the Shaiah (i.e. Muslim personal law) was allowed to be
administered byShar'ah courts, includingShat'ah Court of Appeal,
and Shar‘ah judges. The case of British India affords a goodnegle
of the possible consequences of putting theaf'ah under the
administration of nonShaf‘ah judges. In the time of Muslim rule in
India under the Mughal emperors, t8bai*ah applied in the Muslim
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parts in its totality and this continued to applyee after the British
penetration. The British, at first, continued wikte full application of
the Shaf'ah and the Shaf'ah applied in both civil and criminal
matters, with few modifications. This continuedildB862 when they
ousted the jurisdiction of th8hai‘ah from criminal law and procedure
and replaced them with a Penal Code and Code afical Procedure,
and theShar'ah was eventually confined to personal status matters
and it was administered by the British judges nattheen, as was
hitherto the case, by MusliShat'ah judges. This application by the
British judges led to what has become known as thAaglo-
Mohammedan Law” — a hybridisation that eventualigduced neither
fish nor fowl.

The above was the experience of many Muslim se@setolonised by
the British. In Nigeria, for example, the graduathods introduced by
British administration to ensure the juridical sugmtion of Nigeria
really affected the status @hafr'ah in the North. The first British
legislation to govern Native Courts in Northern &lig was Native
Courts Proclamation No. 5 of 1900. It gave recagnito the existing
Alkali courts prior to the subjugation of the ateaBritish rule. It was
amended by Native Courts Proclamation No. 11 o#19®his was later
repealed in 1906 and re-enacted by Native Coudsl&mnation of No. 1
of 1906. However, the repeal and re-enactment gp\a various times.
Later, the Native Courts were empowered to try soases according to
the dictates of th&har'ah on the one hand, and the British officials
could apply English laws to review such cases endimer hand. This
development reduced the jurisdiction of the Alkalurts in the North to
law of personal status and these courts were afldavéunction.

SELF-ASSESSMENT EXERCISE

1. What was the position &hat'ah in Muslim societies before the
arrival of the European colonialists?

2. Discuss the different styles in which colonialisnoteal on
Sharah in the colonised Muslim societies

40 CONCLUSION

There is no doubting the fact tHalhar'ah practice in the Muslim world
attracted both civil and criminal matters befores thrrival of the
European colonialists. Sooner or later, the Coloai@ministration

introduced gradual methods to ensure the juridscddjugation of the
Muslim societies. This was accomplished throughousr judicial and
legal policies that were formulated to whittle doanexterminate the
Shar'ah. Therefore, the jurisdiction of Alkali courts whidormerly

covered both civil and criminal matters of tBhai'ah law was reduced
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to cover only the law of personal status.
50 SUMMARY

This unit discusses the limitation of Alkali couttsthe law of personal
status. It begins by looking at the meaning of Allead discusses its
historical background. It goes on to examine th&tmm of Shar‘ah in

the Alkali courts of the Muslim world before theigal of the European
colonialists into these areas and the effect fjuelicial subjugation had
on theShar'ah. The unit finally states how the jurisdiction ofkali

courts in the Muslim societies was reduced to #élwedf personal status.

6.0 TUTOR-MARKEDASSIGNMENT

1. Give the meaning and historical developmemlkéli courts

2. What was the status of Alkali courts before dnaval of the
European colonialists?

3. Discuss the different styles employed by the
colonialists in reducing the jurisdiction of Alkaburts.
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1.0 INTRODUCTION

The Shai'ah was considered the core and the essence of Islamic
civilisation in the Middle East or Arab countries the pre-colonial

period. However, their contact with western cidtisn in the 1§1
and

19th centuries ended up with their weakness and the taxomf
the Western law. With the adoption of the Westeystean of law,
the application of Islamic Law became seriouslygetéd.

This unit endeavours to discuss the effect of trestfn civilisation on
the application of Islamic Law in the Middle Ea#it.commences by
examining the legal system of the Middle East. |#oalooks at the
application of Islamic Law in the Middle East with view to
showing the effects of Western system of law onisheamic Law. These
are what you are going to be exposed to in thisfonyour reading and
digestion.
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20 OBJECTIVES

By the end of this unit, you will be able to:

o discuss the legal system of the Middle East
o give account of the application of Islamic Law imetMiddle
East.

3.0 MAINCONTENT
3.1 Legal SystemintheMiddle East

The first thing that needs to be mentioned aboaitiegal system of the
Middle East is that there is no single uniform Mal&ast or Arab law,
nor is there one uniform legal system for all Acalointries, though most
of the Arab countries have adopted the codified @aw system, based
on the Egyptian Civil Code, as opposed to the BhgCommon Law
system.

During the Ottoman Empire before the First Worldr\wthe Ottoman
government compiled the jurisprudence of the Har&dhool in a
uniform Civil Code called "Majella”, which was apgd to Arab
countries, which were parts of the Ottoman Empifbe Majella
continued to be applied in most Arab countriesraftee fall of the
Ottoman Empire, until each Arab country developtd awn legal
system and enacted a Civil Code.

With the partition of the Ottoman Empire, France &mitain took over
different Arab countries. Under the rule of the Yées colonial powers,
the influence of Western laws particularly thoselef French codified
legal system and the French Civil Code grew inAbeb countries, and
the legislative process of reconciling between 8t@ir'ah and the
Western laws gradually began. Consequently, thectlimpplication of
Islamic law continued to decrease.

The Egyptian Civil Code of 1948 was the first ansuacessful product
of the aforesaid process. The author of the EgypGail Code, Dr.
Sanhuri, succeeded in reconciling and bringingttuegein harmony the
principles ofShafah and the provisions of European Civil Codes and
in particular the French Civil Code.

In this modern period, all Arab countries excepid@arabia and Oman
have modern Civil Codes based fully or partly oe thgyptian Civil
Code. Thus, one of the common features betweelatte of the Arab
countries is the similarity or even uniformity dfet provisions of the
Civil Codes. Another major common feature is thepl@ation of

49



ISL 837 ISLAM AND SHARH IN NIGERIA

Islamic law in all Arab countries whether directty indirectly. As
understood from the foregoing introduction, these no single or
uniform Arab or Middle East law, but the laws oktlArab countries
share together many common features and similgritidich render a
comparative view of those laws a matter of intete$awyers.

In addition to the application ofSharah, the influence of the
Majella and the uniformity of the source of ArabviCiCodes as
mentioned before, there are other common factark as interchanges
of judges and jurists between Arab countries, comrhistory and
common language, which all together have creatembramon legal
approach and jurisprudence between the Arab cesntri

SELF-ASSESSMENT EXERCISE

I What is the reason why there is no single unifivliddle East or
Arab law?

. How would you explain why all Arab countriesaded fully or
partly on the Egyptian Civil Code?

3.2 Application of Islamic Law in the Middle East

There is no single rule asto when and wh8rair'ah applies; its
application varies from one country to another degends on the
religious and social structure of the society, ligal system, and the
provisions of the constitution and the Civil Codeeach Arab country.
Shai‘ah may apply either directly as a common law of theintoy,
where there is no fully developed codified legasteyn, or indirectly
through the application of statute law based faitypartly on Islamic
law, or as a source of law to fill legislative gapisen a particular statute
lacks the necessary provisions.

In Saudi Arabia, where there is no Civil Cod&hatr'ah operates and
applies directly as a common law of the countrythbio commercial
courts as well as in courts of personal matters. dtloer law is
applicable, if contrary t&hai‘ah. For a businessman who concludes for
example a contract with a Saudi company includirmgvigions for
interests, or for a group of banks which providadsgated loans to a
Saudi client, it is indeed advisable to see whetherterms of their
contract are valid or enforceable under Islamic. IBarties should take
the prohibition of interest undeiSharah into account when
negotiating an agreement. Even excessive penaltisek in a contract
may be held unenforceable by the Saudi courts,dbasethe general
principles of Shar'ah. However, the direct application @&hai‘ah
remains confined, in Saudi Arabia to areas of latvere no legislation
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exists. ThoughShafah is the common law of the country, Saudi
Arabia has enacted a great number of legislatidhe, so called
"Regulations” covering many fields of law includirtge Company
Law, the Code of Commerce and the Tender Law.

In other Arab countries which adopted Civil Codexl aivil legal
system, Shaf'ah plays a lesser role and applies mainly in the figid
the family laws such as, marriage and inheritaficghese countries,
family laws were enacted based on one or moreefidlamic schools
of law, while commercial and civil codes are basedEuropean and to
some extent on Islamic law.

In such countries, where a complete civil law leggatem was founded,
the Shair'ah domination or application in matters, other thags thmily
law, also varies depending on the provisions ofdiestitution and the
Civil Code of the country. The constitutions of tine@st Arab countries
including Egypt, Syria, Kuwait, Bahrain, Qatar, thd Arab
Emirate and Yemen refer ®hai'ah either as a primary source of law
or the source of law. Consequently, and in casdegiflative lacuna
where the law lacks a provision, tidai‘ah principles are to fill the
gap either as the first source or as one of theceswf law. Where the
constitution describeShat'ah as the “principal” source of legislation,
the hierarchy implies that, all other laws andwstatmust comply with
the principles oShat'ah.

SELF-ASSESSMENT EXERCISE

I Explain how and where Islamic law is appliededity as a
common law in the Middle East.

. Discuss how and where Islamic law is appliediiectly through
the application of statute law in the Middle East.

40 CONCLUSION

The incursion of the Western legal system onSheaf'ah system in the
Middle East greatly affected the application of ldwter. The application
of Islamic law which was hitherto applied throughraform Civil Code

called “Majjela” was jettisoned and each Arab couyrdeveloped its
own legal system and enacted a Civil Code. Hent&rab countries

except Saudi Arabia and Oman have modern Civil €ddesed fully or
partly on the Egyptian Civil Code. With this devefoent therefore, the
application of Islamic law in all Arab countriesdagne whether directly
or indirectly.
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50 SUMMARY

This unit discusses the application of Islamic iawhe Middle East or
Arab countries. It starts by examining the legadteyn of the Middle
East. It moves on to discuss the application ainst Law in the
Middle East. It identifies the fact Islamic Law wastherto applied
under a uniform Civil Code called “Majjela” througiit the Middle East
during the pre-colonial period. It further statbstttheir contact with
Western civilisation led each Arab country to tma@ment of modern
Civil Codes based fully or partly on the EgyptiaviCCode. The unit
finally submits that the Islamic Law was reduceddicect or indirect
application in the Middle East.

6.0 TUTOR-MARKEDASSIGNMENT

1. Discuss why all Arab countries based their IGBodes fully or
partly on the Egyptian Civil Code.

2. How would explain how Saudi Arabia directly pp  Islamic
Law?

3. Explain what is meant by direct and indiregtlagations of

Islamic Law in the Middle East.
7.0 REFERENCESFURTHER READING

Amin, S. H. (1985)Islamic Law in the Contemporary WorlGlasgow:
Royston Limited.

Arabi, O. (2001). Studies in Modern Islamic Law and
Jurisprudence
Hague: Kluwer Law International.

Kareem, E. (n.d.Reclaiming Tradition: Islamic Law in a Modern
World. International Affairs Review. http://iar-gwu.ong/de/23

Majid, S. (2003)Application of Islamic Law in the Middle East.
http://www.mondaqg.com/article.asp?articleid=52976.

Mayer, A. E. (1987), Law and Religion in the Middkast. The

American  Journal of Comparative Law/ol. 35, No. 1
www.jstor.org/stable/840165.

52



ISL 837 MODULE 3

UNIT 2 APPLICATION OF ISLAMIC LAW IN TURKEY,
INDIA AND PAKISTAN

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1  Application of Islamic Law iTurkey
3.2  Application of Islamic Law in India
3.3  Application of Islamic Law in Pakistan

4.0 Conclusion

5.0 Summary

6.0 Tutor—Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

TheShai‘ah law was at one time or the other part of the Isgatem of
some countries in the world including Turkey, Indiad Pakistan,
particularly before the colonial period. Howevehgit contact with
western civilisation led to the secularisation agsternisation of their
legal system which eventually weakened or elimithatiee Shai‘ah
system as the case may be in any of this countries.

This unit endeavours to take a look at the effefctthe Western

civilisation on the application of Islamic Law ihdse countries. It
commences by discussing tlshai‘ah application in these countries
before the colonial administration and in the modimes. It begins by
examining Turkey before India and finally Pakistihese are what you
are going to be exposed to in this unit for yoadiag and digestion.

20 OBJECTIVES

By the end of this unit, you will be able to:

o discuss the secularisation of Islamic law in Turkey
o give account of the application of Islamic law nulia
o explain the application of Islamic law in Pakistan.

3.0 MAINCONTENT
3.1 Applicationof Islamic Law in Turkey

Turkey was one of the very first Muslim countribattencountered the
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Modern West and its civilisation and that attemptedespond to the
challenges posed by Western power and civilisatarlier before the
encounter with the West, Turkey had been undercth@rol of the
Ottoman Empire. The entire power and authority waléected in the
hands of one man, the Sultan. The sultans ruledEthpire from its
foundation until its fall under an absolute auttyrDuring this period,
the rules of Islam were the only legal order in Empire. TheShaf'ah
law was the legal system that regulated the lifé behaviour of the
individuals. This was the first feature of the Tigtklegal system and the
era was based entirely on religious laghai*ah (1299 — 1839).

The secularisation and westernisation of law begari839 by the
promulgation of Tanzimat(Reorganisation Charter) in the Ottoman
Empire. Inspired by the 1789 French Revolution es@ffects on legal
and political systems, the western minded “vizigrsifsuaded the Sultan
to proclaim thelanzimat With the Charter, the Ottoman rulers aimed at
renewing the social and political life and struetof Turkey in line with
western formats and some European codes of law \adopted.
Particularly in the fields of criminal, commerciahd procedural law
some western tenets were adopted. The most impoeform at this
period was the enactment of the Civil Code in 1&f6ch was called
“the Majella.” This was the first Civil Code everadhe in the Ottoman
Empire. Refusing the proposal of the civil codenirthe West, only
Islamic principles were adopted in the Majella. TNajella remained in
force until the adoption of the Swiss Civil Codelii26, 2 years after
the promulgation of the Republic. This period whasréfore known as
the era of joint application of Islamic and secuidavs.

However, after the promulgation of the Turkish Repuin 1926, an
array of reformist movement began under the le&geref Kemal
Ataturk. Ataturk indicated the future and the neestihation of the
Turkish nation as the West. The Sultanate and Qailgwere abrogated.
The most important reform of the modern state vasaidoption of the
Civil Code and the Code of Obligations of the Setlznd in 1926.
With the enactment of new Civil Code in 1926, thadylla and all its
Islamic extensions were abrogated and the equaflityen and women
was adopted. The year 1926 was a very prolific y@avarious types of
codes. By the year 2000, a new Civil Code basethore liberal rules
and an absolute equality of men and women wasmatforce. It is
therefore noted that in the entire legal systemthef contemporary
Turkish society, there are no Islamic rules anetenOn the contrary,
the system is based on the classical Roman andin@atdl legal
systems since the promulgation of Republic in 196s is the era of
secular and westernised legal system.

It needs to be mentioned, however, that althougmtw Turkish Civil
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Code became effective in 1926, it created an anorfamily law had
been one of the last bastions of Islam, and th&l Bgtem the area most
resistant to secularisation. Muslim family law oiéilly became secular
for the first time in history, while Islam contindi¢o be the religion of
the most Turkish citizens. Hence, the Turkish Muslihave not totally
abandoned the Muslim law in favour of the transyddn‘secular
western law. These Turks Muslims have actively mgated to the
secular law but on their own terms unofficially §pphe Shat'ah,
particularly in the family law. By combining theles of two different
normative orderings, they have pragmatically begrcassful to meet
the demands of both secular law and the religiaus [Therefore, the
application of Islamic law in the secularised Twyrke in form of
dynamic legal pluralism which is a social field mbre than one legal
order; official and unofficial. In a condition ofydamic legal pluralism,
unofficial and official laws continuously and dynigailly interact.

SELF- ASSESSMENT EXERCISE

I How can you explain the era based on religiausin Turkey?

. Which period can be described as joint appioraof Islamic and
secular laws in Turkey?

iii.  What is the situation of Islamic law in theaeof secular and
westernised legal system of Turkey?

3.2 Application of ISlamic Law in I ndia

The application of Islamic law could be said to édegun in India in

the 7th century. At the second half of théh7century, the Islamic law
was first witnessed in India subcontinent. It wamcpised by the
Muslims who came to India for business. MuhammadQasim

conquered Sindh at the beginning of tﬁ@ 8entury and he introduced
Islamic law only to administer peace and justice. did not interfere
with the arena of the personal law of the nativepte

The Umayyad regime ruled the subcontinent of Ifidien 1206 t01526.

They applied Islamic law only to the Muslims andoaked other

communities to practise the law of their traditioifie Mogul emperors
thereafter ruled over the subcontinent between H#61862. During
this period, Islamic law was developed based onafiaBchool of

Jurisprudence. This was therefore in practice incentinent of India
until the colonisation of the area by the Britiahli862. It was during the
British rule of India which covered about 300 yedisat they

westernised the law of India and formed a numbecarhmissions to
reform the existing laws.
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The British administration then codified the follmg codes:

I. The India Penal Code,

. The Code of Civil Procedure iii. The India Beince Act
V. The India Contract Act

V. TheShair'ah Application Act, 1937

Vi. The Dissolution of Marriage Act, 1939.

From the different codes codified by the Britishmagistration as listed
above, it is clear thaShaf'ah Application Act was one of the codes
allowed. This is a clear indication th&hat'ah law was in application
in India and was recognised by the British admiaigin. TheShafah
Application Act of 1937 came into existence wherwds discovered
that some Muslims used to practice the customarylaHindu religion,
especially the law of will and inheritance. Thewglrsed it against the
existing law of Sharah. In view of this, a Bill on Shafah
Application Act was presented to the Federal Lagige Assembly in
1937 and was passed into law.

In view of the fact that majority of Muslims in lradwere followers of
School of Imam Abu Hanifa, the Hanafi Family Law sveadically
developed in India. This created a sort of hardshipeople, especially
the law relating to divorce. For instance, onehef fieatures of the law is
that a husband can divorce his wife without prawyner any reason for
it. Some Muslim women then found it difficult tom® with the hardship
of Hanafi law; hence, this led to the DissolutidriMuslim Marriage Act
of 1939. The Act was enacted according to the M&ldhool of Law.

The application oShaf‘ah in India centres on Muslim family matters
and the judiciary always plays secondary role @nthThe people
usually do not approach a Court of Law for adjutaraon personal
matters. Therefore, a court only takes litigatiba party files a suit in a
court of law. What the people do usually is to aagh the Imam or
Mufti on the personal matters for him to gifswain accordance with
Shai‘ah laws. Therefore, there are two important institasion India
which implement th&hai'ah laws. These are thearul-Quda’and the
Darul-Ifta. Fatawa (Islamic verdicts) are usually issued by these
institutions and their verdicts are given imporgnby the common
Muslims because they believe that their verdictsgiven onShai‘ah
basis.

SELF-ASSESSMENT EXERCISE

I How was Islamic law practised before the Bhtolonisation of
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India?
. Mention the codes of law enacted India by iBhtadministration
iii. How is the status of the application of Isl@ntaw in India after
British colonisation?

3.3 Application of Islamic Law in Pakistan

Akistan was part of the subcontinent of India uritd44 when the
subcontinent was divided between India and PakistEmerefore,

Pakistan operated the same system with India 1@di#t when it became
an independent country. Ti8hai'ah Application Act of 1937 and the
Dissolution of Marriage Act of 1939 were in praeti;n Pakistan till

1961 when it enacted Muslim Family Law OrdinanchisTcame into

existence in order to reform certain parts of tA89lAct.

However, in most of the cases, the Ordinance waguninto practice.
As much as the legal practitioners considered thdin@nce as
appropriate legislation, the feminists and socaivists thought that it
creates a lot of domestic and social problems. Theye therefore
working for ‘Uniform Family Code’. The religious pgrts too
considered that the Ordinance was againsiSinai'ah particularly the
laws relating to polygamy, divorce, intervening nwmge and
succession. They demanded for a law based on Hanafi
jurisprudence. The differences among these groapsnued for more
than a half century without any effective initias/taken to resolve the
problem.

In view of the above, the situation in Pakistajust like that of India.
The common Muslims do not approach the court. Whay do is to
approach their Imams and Muftis when they haveesstelating to
Islamic family matters. Although there is what abube seen as
application ofShar'ah in Pakistan, the enactment of Muslim Family
Law Ordinance of 1961 created a problem in the tguwhen some
Muslim scholars alleged that the some aspects efGhdinance was
contrary to the principles oShaf'ah. This, therefore, made many
people not to approach a Court of Law for adjudicaion personal
matters; rather they prefer approaching the Imards\ufti.

The above situation notwithstanding, Pakistan warther in 1979 to
expand the application of Islamic law to go beydnd family law of
personal status. In this yedtud dOrdinance was enacted. This has to
do with criminal matters which includedina (adultery or extra-
marital sex);Qadhf (defamation or false accusation bha); Sariga
(theft or offence against property) anihamar (intoxicant or
prohibition of drinking of alcohol). By the year @® an amendment
was carried out to 1978lud d Ordinance. It was President Pervez
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Musharraf who proposed reform of thud d Ordinance. On
November 15, 2006, the Women’s Protection Bill vpassed in the
National Assembly. The Bill was ratified by the &&n on 23
November, 2006 and it became law in 1 December,620the
amendment included rape and fornication (volunseyual intercourse
by an unmarried man and woman) into khed dOrdinance.

SELF- ASSESSMENT EXERCISE

1. How was Islamic law applied in Pakistan before 161

2. What was the situation of the application of Islataw after the
Ordinance of 1961?

3. What are the contents of tidud d Ordinance of 1979 and
its amendment of 20067

40 CONCLUSION

Turkey was under the control of the Ottoman Empe#ore the coming
of the West to the country and thehai'ah law was the legal
system that regulated their life at that periode Hirival of West to
Turkey led to the secularisation and westernisatiatheir law in 1839.
Eventually Turkey became a secularised state dadhis law became
a private affair of the Muslims. However, the sitoa in India is a little

different. While the application of Islamic law g&d long before the
coming of the British colonial masters, their aativdid not

completely phase out the application of Islamic .ldtv was only

restricted to Muslim Family law through the enacatin®f various

codes of law. The situation was similar in Pakistamce the country
was part of the subcontinent of India until 1944wéver, Pakistan
went further to extend its Islamic application tver criminal matters
throughHud dOrdinance of 1979 and its amendment of 2006.

50 SUMMARY

This unit takes a look at the application of Islaraw in Turkey, India
and Pakistan. It begins by discussing the legakay®f Turkey before
and after colonisation and how the legal system wasntually
secularised and Islamic law was applied only avate level. It also
discusses the application of Islamic law in Indiastates that Islamic
law was applied before the arrival of the Britisilanial administration
and was also applied during the colonialists buy an the level of the
law of personal status. The unit further examirtes application of
Islamic law in Pakistan. It submits that the apgdiicn of Islamic law in
Pakistan was initially at the level of what wasoperation in India but
was later expanded to cover criminal matters.
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6.0 TUTOR-MARKED ASSIGNMENT

1. Discuss the historical origin of legal systemlofkey up to the
time it was secularised.

How would you explain the situation of Islarfaev in India?

The application of Islamic law in Pakistan ifedent from that
of India. Elucidate.

wn
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1.0 INTRODUCTION

North Africa, comprising Tunisia, Algeria and Mogacis known by the
Arab asAl- Maghrib Al-‘Aralx — the Arab West; it is indeed the island
separated from the Africa of the black races. Tihupation of
Maghrib states or North Africa has largely adopted Arakllisation.
Therefore, there is no doubt that the countrieNornth Africa, like their
counterparts in other Muslim world appli&har'ah law before they
were colonised. However, their contact with westemwilisation has
influenced greatly the application of Islamic law the countries.
Therefore, the threlklaghribi states selected the French model, a choice
that maximised the possibility of centralised sttatrol over the legal
system. In the area of personal status, statealamtis extended to areas
that had previously been governed according tooousty practices or
private arrangements. In general, compliance withtesmandated
bureaucratic procedures became required. Hencee sire Maghrib
states became independent of France, they havefietbtheir family
law to accommodate modern ideas regarding womeglgsr and the
nature of marriage. Tunisia, Algeria and Moroccaarsha common
legacy of Islamic jurisprudence of the Maliki Schamd French legal
culture.

This unit endeavours to take a look at the effectthe French
civilisation on the application of Islamic Law ihdse countries. It
discusses th8har'ah application in these countries in conjunction with
the French Legal System. It looks at how Frenchlisation has
influenced the application of Islamic law in thesmuntries. These are
what you are going to be exposed to in this unitylour reading and
digestion.
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20 OBJECTIVES

By the end of this unit, you will be able to:

o discuss the application of Islamic law in Tunisia
o give account of the application Islamic law in Alige
o explain the application of Islamic law in Morocco.

3.0 MAINCONTENT
3.1 Applicationof IssamicLaw in Tunisia

Tunisia was an autonomous province of the Ottomapike from 1574.
During this period, the legal system was based oth Hanafi and
Maliki schools of law. Hanafi was influential buever disposed the
position of the Maliki School. However, Tunisia bewe a French
protectorate in 1881 and attained full independeincéMarch 1956.
Like the case of other Muslim countries which haeen brought under
the control of Western powers, there has been @ugtaublimation of
Islam and Islamic law in Tunisia too. Thereforenigia is one of the
three Maghrib states that selected the French model, a choice tha
maximised the possibility of state control over kbgal system.

In the area of personal status, state control wénded to areas that
had previously been governed according to custonmmagctices or
private arrangements. In general, compliance withtesmandated
bureaucratic procedures became required. Hencéxatigional Islamic
model of separate, confessional based family laas mgjected leading
to the adjustment of their personal status lawsrtable them apply to
non-Muslims, but the laws continued to be intemulelby reference to
Islamic jurisprudence. Thus, although they havenbegstematically
westernised in terms of their content, these pailssiatus laws are not
fully secular.

The Tunisian Code of Personal Status was enactd®%6, only six
months after independence. Since then it has bemnded several
times. The code introduced dramatic reforms andnadied
unequivocally President Habib Bourguiba’'s deterrtioma to use
Tunisian law as an instrument of modernisationslknown as The
Law of Personal Status (TLPS). It was inspired bgfticial draft codes
of Maliki and Hanafi family law. The TLPS was exti&d to apply to
all Tunisian citizens in 1957, thus ending the agapion of rabbinical
law to Jewish personal status matters and the Rréhel Code to
personal status cases relating to non-Muslim TangsiAmong the most
controversial provisions of the TLPS were thosenan polygamy and
extra-judicial divorce. Tunisia’s is by far the rhosiodern of the
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Maghribi codes. It is unique in the Arab world foaving prohibited
and criminalised polygeny. It established identigabunds for divorce
for husband and wife and allowed both spouses vorcke without
proof of fault.

SELF-ASSESSMENT EXERCISE

I How can you trace the historical record of Rimiegal system?

. What can you say about The Law of PersonaluStaTLPS) in
Tunisia?

iii.  Why is Tunisian code the most modern of thagldribi codes?

3.2 Applicationof IslamicLaw in Algeria

The Algerian legal system is based on French dadhls law. Algeria
remained under French rule for 132 years, constguhe longest direct
European colonisation of any region in North Afrigsfter a brutal
eight-year struggle for independence, Algeria becansovereign state
in July 1962.

Under French rule, courts applied Maliki principlesnatters relating to
personal status and succession. Commentators maitéhe process of
adjudication and interpretation in the Franco-Alger courts led to
distinctive developments in the area of family laim 1916, a
commission headed by the French jurist Marcel Moramas appointed
to formulate a draft code of Muslim law. The drafbde, Avan-

project de code du droit Musulman Algeridrased mainly on Maliki
principles but incorporating some non-Maliki (mainlHanafi)

provisions, was never formally passed into law algh it did

influence the application and administration of fignlaw in Algeria.

The government eventually issued a Marriage Ordieam 1959,

enacting some Maliki principles relating to famitgatters; the Ibadi
minority was initially exempted from the OrdinancEhe legislation
may have been inspired by the codification of fgnddw in Tunisia

and Morocco in 1956 and 1958 under newly-independhetional

governments. Though the Marriage Ordinance did ndtoduce

substantial changes to family law, there were spnoisions based
on Hanafi principles. The Ordinance established esul for

solemnisation and registration of marriage, raighd minimum

marriage ages for both parties, and establishethioeregulations
relating to judicial dissolution and court ordeos post- divorce reliefs;
its application was specific to those who registefreir option for state
legislation.

62



ISL 837 MODULE 3

The first Constitution promulgated in 1964 decladsthm the state
religion. The new regime also amended the Marri&ggeinance of
1959, repealing or amending certain provisions sicthe exemption of
Ibadi marital relations from the terms of the Ostdine and the
minimum marriage-age. The second Constitution atbph 1976
reaffrmed Islam as the state religion. Periodicmdads for
comprehensive codification of personal status amikeritance laws
eventually led to a draft code being presentedhé¢oNational Assembly
in 1980. After several years of debate, discusarahprotest, the Family
Code was enacted in 1984.

The provisions of the Family Code 1984 are drawmfrvarious schools
of law, the Algerian draft code of Muslim law forfated by a
commission headed by Marcel Morand in 1916, andlfgidegislation
from neighbouring countries (particularly Moroccanactments).
Article 222 of the Code specifies tBdai‘ah as the residuary source of
law, thus allowing for selection of appropriateeirretations from any
school of law or directly from the original souraaislaw (Qur’an and
Sunnaly or from secondary sources.

In view of the above, although the Algerian indegimce came in 1962,
it was not until 1984 that Algerian Family Code wasacted. Many
previous drafts had been put forward and rejecf@dyoking more
controversy. Resembling the Moroccsludawwana the 1984 Family
Code represented a solid victory for Algerian covesves.

SELF-ASSESSMENT EXERCISE

I How would explain the fact that Algerian legal ®yst is
based on French and Islamic law?
. Discuss the Marriage Ordinance of the Algerianllsgatem.

3.3 Application of Islamic Law in M or occo

Spanish and Portuguese power in Morocco and theeiweSahara was
in its ascendancy in the tﬂ%century, with several coastal areas being

the subject of rival claims. By the early tEOcentury, the British
acknowledged Morocco as part of the French sphieneflaence, with
Morocco being divided between Spain and France9o41A French
protectorate was established in 1912. Spanish Mordaced fierce
resistance and a revolt in 1920 nearly succeedeédvimg the Spanish
out, when a French and Spanish alliance re-estaolisSpanish
authority in 1926. Morocco gained independence ffnance in 1956
and Spain relinquished authority over most of itertdcan holdings
during the same period. The status of the Westaimai@ remains
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unresolved, with contesting claims on the parthefMoroccan state and
the Polisario Front (Popular Front for the Libevatiof the Saquia el-
Hamra and Rio de Oro) which proclaimed a governnreeikile of the
Sahrawi Arab Democratic Republic (SADR) in Februd976. The
region was divided between Morocco and MauritanidApril of that
year, with Morocco taking over the remaining onietlof the territory
soon after Mauritania succumbed to pressure frolsdtm in 1979 and
abandoned its claims. Preparations for a long-@elayN-sponsored
referendum on the future of the territory continue.

Under French and Spanish rule, the colonial legatesns influenced
local developments outside of the sphere of fafaNy. Shai‘ah courts
continued to apply Malikfigh during the first half of the century (in
addition to local tribunals applying customary lawirollowing
independence in 1956, a Law Reform Commission vetabished in
order to draft a code of personal status. A Code passed into law
within the next year, based on dominant Maliki dioets as well as
takhayyur maslaha and legislation from other Muslim countries
(perhaps most importantly the Tunisian Code of ¢teakStatus 1956).
Article 82 of the Code directs that “with regardaioything not covered
by this law, reference shall be made to the mogtapiate or accepted
opinion or prevailing practice of the school of imaMalik.” Major
amendments to the Code’s provisions relating taiange guardianship,
polygamy talaq andmut‘ah al-talagwere made in 1993.

The Moroccan personal status code, known asvihdawwana came
into force in 1958, two years after Morocco’s indegence. The
philosophy it embodied was diametrically opposedtiiat of the
Tunisian code. The Moroccan state signalled itepathdence from
France by reaffirming many rules taken from theatises of Maliki
jurists of centuries past. Reforms adopted in 1@@8eased women’s
rights, but did not bring Moroccan law to the levelached by the
Tunisia law in 1956.

SELF- ASSESSMENT EXERCISE

I What was the status 8hat‘ah under French and Spanish rule in
Morocco?

. Discuss the Law Reform as it affecte8hairah after
independence in 1956.

40 CONCLUSION

North Africa states comprising Tunisia, Algeria dddrocco like other
parts of the Muslim world applie®hatr'ah law before they were
colonised. Their contact with western civilisatike other Muslim
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countries made great impact on the applicatiorskanhic law in these
three countries too. The impact seems a littleedgifit from others in the
sense that the three Maghribi states selectedrdrveck model, a choice
that maximised the possibility of centralised sttatrol over the legal
system. Therefore, since the North African statsame independence
of France, they have modified their family law tmcammodate modern
ideas regarding women’s rights and the nature ofriage. Hence,
Tunisia, Algeria and Morocco share a common legatylslamic
jurisprudence of the Maliki School and French legdture.

50 SUMMARY

This unit discusses the application of Islamic lawNorth African
states. It begins by examining the situation befodependence giving
the effect of the French civilisation on the apation of Islamic Law in
these countries. It discusses ®leair'ah application in these countries
in conjunction with the French Legal System. Itkeat how French
civilisation has influenced the application of Isia law in these
countries. It shows that the French civilisatiors leen incorporated
into their legal system to the extent that womemghts were given
prominence in their law of personal status.

6.0 TUTOR-MARKEDASSIGNMENT

1. Discuss The Law of Personal Status (TLPS) inijia.

2. How would you explain that Algerian legal systés based on
French and Islamic Laws?
3. Give an account of the application of IslamawLin Morocco.
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3.0 Main Content
3.1  The Development &hai‘ah in Nigeria
3.2 Application of Islamic Law Jhai‘ah) under the
ColonialRule
3.3 The Shafrah Application after Independence to the
ContemporaryPeriod
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5.0 Summary
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1.0 INTRODUCTION

As it was the case in many parts of the Muslim diodo was it in
Nigeria when it comes to the issueStiar'ah application. Islamic law
had been applied in the Northern Nigeria and sommspof South-
western Nigeria long before the arrival of the oaddists. It is on
record that the practice &hai‘ah in Nigeria was as old as Islam itself.
Islamic law was applied in both the civil and cnmai aspects in the
Northern Nigerian long before the arrival of theitBh colonial
administrators. It was later that the Islamic cnalilaw ceased to be
applied and was replaced with penal code. Howehker)slamic law of
personal status continued to be applied.

This unit endeavours to take a look at the apptioadf Islamic Law in
Nigeria. It discusses th8hai'ah application in the country before the
British colonisation. It also examines the applmatof Islamic law
during the colonial administration. It goes on tmK at the status of
Islamic law in the country after the independenlitehe present time.
These are what you are going to be exposed toisnuthit for your
reading and digestion.

20 OBJECTIVES

By the end of this unit, you will be able to:

. give account of thé&Shair'ah application in Nigeria before the
colonisation

J describe the situation of Islamic law during théooaal era

o discuss the status of Islamic law after indepenééme¢he present
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time.
3.0 MAINCONTENT
3.1 TheDevelopment of Shar‘ah in Nigeria

The development ofhaf‘ah in Nigeria cannot be separated from the
spread of Islam in the country. Therefoighar'ah application in
Nigeria began immediately after the emergencelafrian the country
through Kanem Bornu in 1085 C. E. during the ragMai Hume Jimi.
Ibn Batuta confirmed thabhaf'ah was in some parts of the North as

early as the 1% century and it was reinforced in the reign of Mariig
Aluma. Shaykh Muhammad Al-Maghili who arrived int&ma in 1483
was reported to have contributed immensely to thiabdéishment of
Shai‘ah in the Northern areas. After leaving, he settle&amo during
the reign of Muhammad Runfa (1463 — 1499). Thd fis functions
which he was reported to have performed were tipoiapment of the
Imam for Friday prayers and aad) of which two jurists, Ahmad and
Abdullah were recommended by him to occupy respelgti Under the
government of Muhammad Runfa, he also establiStei’ah Courts,
the development of at least one of which he supedvby himself.

Shai‘ah got the real booster after the establishment ob&o&aliphate.

With success of the Sokoto jihad, early irﬁl@entury, a caliphate was
established wher8har'ah, in all its ramifications, was the law of the
land. The application oShat‘ah therefore took firm root in the areas
covered by the caliphate. The empire reigned foemtury before the

advent of the colonial administration.

As Shai‘ah was practised in the Northern part of Nigeria beftre
arrival of the British colonialists, it was alsomipd in some parts of the
South-western Nigeria. Although, there was the madrklifference
between the practice in the North and South whschtiributable to the
effect of Jihad more than any other factor, thisn@ to say that
Shai'ah was not practised in the SoutBhar'ah was applied in some
areas in Yoruba land of Nigeria before the advdnthe British rule
particularly where the rulers were Muslims. Thiyglepment showed
that Islam cannot be divorced fro®hai'ah and vice versa. As a
result, the practice oShar'ah was well established among some
Yoruba Muslim communities, particularly in placésel Ede, Epe, lwo
and Ikirun.
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SELF-ASSESSMENT EXERCISE

I How would you assess the developmersloai'ah in Nigeria?
. What would you explain was the major distinetifactor between
the application oEhat*ah in the northern and southern Nigeria?

3.2 Application of Islamic Law (Shanrah) under the Colonial
Rule

As earlier mentioned, the history 8hai'ah in Nigeria dates back to the
advent of Islam in the country. It has been appirethe country since
the advent of Islam for more than one thousandsydars stated to be
an art of governance and administration of justmemore than two
centuries before the appearance of British admatish in Nigeria.
However, its history has been a chequered one #necBritish colonial
masters took control of political power. Admittedigecognition was
accorded tdShaf'ah as part of the Indirect Rule System, but its status
was somewhat compromised through the axes of theud®ancy
Doctrine, resulting in its progressive subjugatiénglish Common Law
as well as Statute Law was declared superi@hai‘ah.

Before the arrival of the British colonialists tagdria, it wasShat'ah,
both civil and criminal, which applied to the Musk in the Northern
States.Shaf'ah Courts existed, with the Emir's Court serving as an
appeal court in criminal cases. Even after the patian of the Northern
States by the Britain, they did not abolish theligppon of Shag‘ah in
both criminal and civil cases until 1960 when Islkarariminal law
ceased to be applied fully and was replaced wihPdnal Code.

In view of the above, th&haiah legal system was methodically
displaced of criminal law and was confined to peeolaw. The
introduction of the codes was accompanied by agesusation of the
judiciary. The Muslim Court was scrapped and repdhavith the
Shai‘ah Court of Appeal, which was given appellate jurisidic in
matters of Muslim personal law.

Apart from Northern NigeriagGhai‘ah was also applied in some areas in
Yoruba land of the South-western Nigeria before dhéval of the
British colonialists. Some Muslim Yoruba Obas ditablishShai‘ah
Court for their Muslim citizens at one time or three. For example, Oba
Aliyu Oyewole (1795 — 1820) instituteéshatr'ah Court in lkirun, Oba
Momodu Lamuye (1858 — 1906) instituted it in lwohile Oba Abibu
Olagunju (1855 — 1900) applied it fully in his dam&n Ede. Even the
British colonialists were said to have relocateel $inai‘ah court to an
area called Agbongbe in Ede in 1914. However, théisB later
contrived and abolisheshatr'ah in Yoruba land.
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SELF-ASSESSMENT EXERCISE

I What was the status &haf'ah in Nigeria before the arrival of
the British colonialists?

. Explain what the British rulers did to displatee Shai‘ah of
criminal law.

ii. Mention the Yoruba Muslim Obas that instituteéghaf'ah
Courts in their domains.

3.3 The Shamah Application after Independence to the
Contemporary Period

The Penal Code and the Criminal Procedure Code ingmuced and

they took effect as from SiOctober, 1960. The introduction of the
Codes was accompanied by a reorganisation of tdecigmy. The
Moslem Court of Appeal was scrapped and replacethbyShai‘ah
Court of Appeal, which was given appellate jurisidic, its decision
was final — unless there was an issue involvingl&mental rights.

Although, criminal matters were removed from th&hai‘ah
jurisdiction with the introduction of the Penal &dnd the Criminal
Procedure Code, yet civil matters between Musliraseweft under the
Shai‘ah. This was done in two ways: first, the Native GsuLaw
provided for the application in civil matters, aththe native law and
custom prevailing in the court’s area of jurisdictior “the law binding
between the parties”; and secondly, even thougheappin civil
matters other than matters of “personal law” do gotto the
Shair‘ah Court of Appeal but to the High Court, the High @owas
specially constituted to include &hai‘ah Court of Appeal judge to
hear all appeals from native courts. In civil apgpegoverned by the
Shar‘ah, theShar'ah judge presided.

It is to be noted that on its way out, the Britiblad in 1956
incorporated a singleéShai'ah court of Appeal for the Northern
region. This court was operated in the first Reulpl960-65). In
1976, the Rotimi Williams-led Constitution Drafti@pmmittee (CDC)
proposed the establishment Sfhai‘ah Courts of Appeal at state and
federal levels. The tension generated during thecqmdings of the
1977/78 Constituent Assembly (CA) resulted in thalesnate and
walkout by Muslims in protest against the mannee tbsue was
handled. Nevertheless, the Supreme Military Couri&iMC), the
highest ruling body of the military regime, themized at a compromise
by retaining the provision for the establishmentiioé Shat'ah court
for any state, which required it. Similarly in 198 the floor of the
Constituent Assembly convened by the Babangida tani
Administration, much political heat was generatadrty the debate on
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the application oShai‘ah in the country, which threatened to melt the
unity of the fragile Federation. As in 1978, wiseunsel prevailed and
the burning issue was resolved through a compronaseely, that any
State that requires &har'ah Court of Appeal may establish one.
Moreover, the 1999 constitutional provisions inpexst of theShai‘ah
are identical with those of the 1979 Constitutiomherefore,
establishment ofShairah Court of Appeal is still optional in the
1999 Constitution since it could only be establesiy the state that
requires it.

However, with the re-entrance of democracy in Nayer 1999, Islamic
legal system found an established footing in aremtise westernised
and secularised national legal system to floui@m.October 27, 1999,
Zamfara State in the North Western part of Nigeneralded the
implementation of “totaBhat‘ah” through a highly publicised and well
celebrated launching. The action of the ZamfaréeSieought about the
extension of application @hat'ah to cover criminal aspect &har'ah
that had hitherto been removed by the British. baedwagon effect of
the Zamfara State initiative culminated into theottbn of the new
Shai'ah model in a number of states in the Northern Nigeria
particularly, Muslim dominated states. The effe@swnot restricted to
North; it was also felt in the South-western Nigeit was based on the
initiative of Zamfara State that some states in tBeuth-West
established Independeshai‘ah Panels in their states to adjudicate on
personal matters affecting Muslims on private babie States where
these Panels are found for now are: Oyo, Lago< munh.

SELF-ASSESSM ENT EXERCISE

I Explain the two ways by which civil matters wdeft under the
Sharah.

. Briefly describe the constitutional history ofShaf‘ah
between 1976 and 1999.

iii. State the contemporary situation dbhaf'ah in Nigeria
between 1999 till now.

40 CONCLUSION

Nigeria is, without doubt, a country whe&haiah (both civil and
criminal) was practised before the arrival of thiigh colonialists. The
practice was prominent in the North and there aekets of evidence
that it was also practised in some towns in Yorigoal. However, the
arrival of the British brought about the introdwoctiof the Penal Code
and the Criminal Procedure Code which led to tmoneal of criminal
matters fronShaf‘ah jurisdiction in Northern Nigeria an8hai‘ah was
totally scrapped in South-western part. This was ghuation up till
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1999 when Zamfara State re-introduced the crimaspect of the
Shai‘ah and this was followed by many states in the Nortre impact
was also felt in the South-West when some stated tise Zamfara
initiative to established what is called Indeperidgénar'ah Panels to
see to the adjudication of Muslim personal matberprivate level.

50 SUMMARY

This unit examines the application of Islamic lawNigeria. It starts by
discussing the development 8hat'ah in Nigeria. It traces the history
of Shar‘ah in the country from the date Islam found its waythe
country up to the time of the arrival of the Bittisolonialists. It also
discusses the application &haf'ah under the colonial rulers in the
Northern Nigeria as well as in Yoruba land. It skdwwShai'ah was
dealt with by the colonial rulers in the countriyfihally discusses what
happened toShaf‘ah in Nigeria after independence up to the
contemporary period.

6.0 TUTOR-MARKEDASSIGNMENT

1. Discuss the development$iiai‘ah in Nigeria.

2. Give an account of ho®hai‘ah was applied during the colonial
period inNigeria

3. State the position @dhaf'ah in Nigeria from independence to

the contemporary period.
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