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Introduction

INR 112: Introduction to International Law darDiplomacy in Pre-
colonial Africa, is a one semester course. It Wil available for all
students to take towards the core module of thedfrand International
Studies programme. This course is suitable for Boyndation student
seeking to understand the whole essence of IntenahtLaw and of
Diplomacy generally and with respect to the sitwatin pre-colonial
Africa.

This course consists of 21 Units thatamine in detail the types of
interstate laws prevalent in pre-colonial Africadamow they were used
for the purpose of interstate relations.idtalso concerned with a
thorough investigation of how the aims and purpaofsdiplomacy were
achieved in Africa. It traces the origins and sesrof international law
in pre-colonial Africa, the nature and uses of cactual obligations and
inter-state agreements, general principles of ptengal African law, the
use of force, settlement of disputes amné-cplonial diplomatic
matters. However, a proper grasp might not passible without
juxtaposing what was with what is. Therefotee course addresses
some aspects of modern international law, the calimig Schools of
thought in International Law, elements ofemmational law and the
substance of diplomacy. The approach adopseduch that there is
usually a comparison between what obtained in ptental Africa and
what modern international system has to ofiar issues relating to
International Law and Diplomacy.

There are compulsory prerequisites for this coulde course guide
tells you briefly what the course is all about, wiau are expected to
know in each unit, what course materials you needse and how you
can work your way through these materiatsalso emphasizes the
necessity for tutor-marked assignments. There laceperiodic tutorial
classes that are linked to this course.

What You will Learn in this Course

The overall objective of INR 102: Introduction tatérnational Law and
Diplomacy in Pre-colonial Africa, is to expose stadents to the whole
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gamut of issues surrounding the notion and pradticdiplomacy, its

origin, appearance in pre-colonial Africanciety and its present
manifestations in modern international law. Youderstanding of this
course will serve to expose you to a very imporfaart of international

studies that deals with the rules and rdguia that guide the
relationships between states, and also the manng&hich international

relations is conducted.

Course Aims

The basic aim we intend to achieve in this coussdoi expose the
student to the history, development and pracof diplomacy as it
existed in pre-colonial Africa. It is importanthat the student
understands that the international system is ncéssarily anarchic, but
had rules and regulations which developed over timé modulated the
relationship between sovereign nations.

Course Objectives

Several objectives can be delineated from thissmuin addition, each
unit has specific objectives. The unit objectivan be found at the
beginning of each unit. You may want to refer tenthas you study the
particular unit to check on the progress you ar&inga You should

always look at the unit objectives after completmginit. In this way,

you can be sure that you have covered what is nedjaf you in that

unit.

What You will Learn from this Course
On successful completion of the course, you shbaldble to:

identify the different forms of interaction in poelonial Africa
know how international law and diplomacy developeAfrica
understand the role of trust, reputation and thereded family in
the interactions

identify the different processes of internatioraal |

understand the evolution of modern International la

know the sources of modern international law

i
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be familiar with the nature of international tresti
understand the relationship between municipal aternational
law
be conversant with the position of the various $thof thought
on International law
understand the concept of recognition of statessandreignty in
International relations
be acquinted with the issue of territory as rélates to
international law and diplomacy
be able to relate immunities and privileges of aiphts to the
importance of diplomacy
be conversant with the features and operatioh foreign
missions
understand the processes and interpretations lonagey
be familiar with pre-colonial African diplomacy

Working through this Course

To complete this course you are required to readsthdy units, read
recommended textbooks and other materials proviethe National
Open University of Nigeria (NOUN). Most of the tmicontain self-
assessment exercises, and at points in the coyoseare required to
submit tutor-marked assignments for assessmenbpesp At the end of
this course, is a final examination. Stated belog the components of
the course and what you are expected to do.

Course Materials

Course Guide

Study Units

Textbooks and other Reference Sources
Assignment File

Presentation

It cannot be sufficiently stressed that you musaimbthe text materials.
They are provided by the NOUN. You may also be éblpurchase the
materials from the bookshops. Please, contact yator if you have
problems in obtaining the text materials.

1ii
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Study Units

There are twenty-one study units in this coursese¢hare as follows:

Unit 1 Discourse on Africa as the Origin of Humanit

Unit 2 The Nature of Pre-colonial African society

Unit 3 Municipal Law in Pre-colonial African socies

Unit 4 Cross-Boundary Interactions in Pre-coloifica

Unit 5 Sources of Pre-colonial Africa Internatioteal

Unit 6 Laws of War in Pre-colonial Africa

Unit 7 The Nature of Modern International Law

Unit 8 Sources of Modern International Law

Unit 9 Classical Scholars of International Law

Unit 10 Settlement of International Disputes

Unit 11 Recognition of States in Modern Internasibbaw

Unit 12 Jurisdiction of States in Modern InternaabLaw

Unit 13 Contending Schools of Thought in Moderretnational
Law

Unit 14 Understanding Diplomacy
Unit 15 Who is a Diplomat?

Unit 16 Historical Evolution of Pre-colonial Diplaaay

Unit 17 Conduct of War in Pre-colonial Africa

Unit 18 War in Modern Times

Unit 19 Power and Capability in Pre-colonial Afic&ocieties
Unit 20 Power and Capability in Contemporary Times

Unit 21 Comparing Trends in International Laimternational

Relations and Diplomacy

Each unit contains a number of self-tests. In ganénese self-tests are
based on the materials you have just covered anireegou to apply it in
some way. They are to assist you to gauge yoogress as well as
reinforce your understanding of the materidghgether with tutor-
marked assignments, these exercises will assistiryoachieving the
stated learning objectives of the individual umitel of the Course.

Set Textbooks

You may require to purchase these textbooks statkmiv.

v
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J. Brierly, ThelawofNations:AnlIntroductioritdernationallLawof
PeaceOxford, Clarendon Press., 1949.

I.Brownlie, BasicDocumentsininternationallLa@xford, University
Press, 1995.

G. Finch, TheSourcesofModerninternational L&l¥, William Hein and
Co. Inc., 2000.

Assignment File

There are many assignments for this course, withh emit having at
least one assignment. These assignments are Ilhasieant to assist
you to understand the course. In this file, yoll fnd all the details of
the work you must submit to your tutor for markinthe marks you
obtain for these assignments will count tasathe final mark you
obtain for this course. Further information on gseient can be found
in the Assignment File itself, and later in thi®sulse Guide in the
section on assessment.

Assessment

There are two aspects to the assessment of thrsecokirst, are the
Tutor-Marked Assignments; Second, is the writteanexation.

In tackling the assignments, you are expected pdyajhe information,

knowledge and experience acquired during the colise assignments
must be submitted to your tutor for formal asses#mn accordance
with the deadlines stated in the Assignment Filee Work you submit
to your tutor for assessment accounts for 30 petr @eyour total course
mark.

At the end of the course, you will need to sit &ofinal examination of

three hours duration. This examination will accotamtthe other 70 per
cent of your total course mark.

Tutor-Marked Assignments (TMAS)
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There are a number of tutor-marked assignmentsisrcburse. You only

need to submit 21 of them. The best five (i.e the highest score of the
21 tutor marked assignments) are taken into accdtath assignment
carries 20 marks but on the average when the Bgggaments are put
together, then each assignment will count 10% tds/gour total course
mark. This implies that the total marks for thetlibsee (3) assignments
which would have been 100 marks will now be 30%amir total course

mark.

Assignment File

The Assignments for the units in this coues®e contained in the
Assignment File. You will be able to complete yassignments from
the information and materials contained in your lsmbks, reading and
study units. However, it is always desiralae this level of your
education to research more widely and demonstnateybu have a very
broad and in-depth knowledge of the subject matter.

When you complete each assignment, senadgekther with a TMA

(tutor-marked assignment) form to yourtotu Ensure that each
assignment reaches your tutor on or before thellideagiven in the

Assignment File. If for any reason you cannot caetelyour work on

time, contact your tutor before the assignmentus tb discuss the
possibility of an extension. Extensions will not ¢panted after the due
date unless there are exceptional circumstancesniary such.

Final Examination and Grading

The final examination for INR 102: Introduction toternational Law
and Diplomacy in Pre-colonial Africa, will be ofiree hours’ duration
and it accounts for 70% of the total course grdde examination will
consist of questions which reflect the piactiexercises and tutor-
marked assignments you have previously encountéieé@dreas of the
course will be assessed.

Use the time between the completion of the last and sitting for the
examination to revise the entire course. You mag it useful to review

vi
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your tutor-marked assignments and comment tleem before the
examination. The final examination covers informatirom all aspects
of the course.

Course Marking Scheme

Table 1:Course marking Scheme

ASSESEMENT MARKS

Assignments Best five marks of the Assignments @10%
each (on the averaae) = 30% oicourse merks

Final examinatior 70% of overall course marks
Total 100% of course merks

How to get the most from this Course

In distance learning, the study units replace thigaxsity lectures. This
is one of the great advantages of distance legrnjou can read and
work through specially designed study materialgatr own pace, and
at a time and place that suit you best. Think @sitreading the lecture
instead of listening to the lecturer. In the sanag & lecturer might give
you some reading to do, the study units tell yoatwh read, and which
are your text materials or set books. Yom provided exercises at
appropriate points, just as a lecturer might giva §n in-class exercise.

Each of the study units follows a common formate Tinst item is an

introduction to the subject matter of the unit, &wgv a particular unit is
integrated with the other units and the course ah@e. Next to this is
a set of learning objectives. These objectivesytet know what you
should be able to do by the time you have compl#tedunit. These
learning objectives are meant to guide your stlithg moment a unit is
finished, you must go back and check whether lyave achieved the
objectives. If this is made a habit, then you wifnificantly improve

your chances of passing the course.
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The main body of the unit guides you through trepuineed reading from
other sources. This will usually be either from yset books or from a
Reading section.

The following is a practical strategy for workingraugh the course. If
you run into any trouble, telephone your tutor ostathe question on the
web GS OLE’s discussion board. Remember that yatar’'s job is to
help you. When you need assistance, do not hesttatall and ask your
tutor to provide it.

Read this Course Guide thoroughly, it is your fassignment.

Organise a Study Schedule- Design a ‘Course Owehte guide you
through the Course. Note the time you are expetiespend on each
unit and how the assignments relate to the umtportant information,
e.g. details of your tutorials, and the date offtret day of the Semester
is available from the Web GS OLE. You need gather all the
information into one place, such as yourrydiar a wall calendar.
Whatever method you choose, you should decide drfilum your own
dates and schedule of work for each unit.

Once you have created your own study scheduleyvdoy/ghing to stay
faithful to it. The major reason that students faithat they get behind
with their course work. If you get into difficulBewith your schedule,
please, let your tutor know before it is too late.

Turn to Unit 1, and read the introduction and thgectives for the unit.

Assemble the study materials. You will need youtlieoks and the unit
you are studying at any point in time.

Work through the unit. As you work through the unjibu will know
what sources to consult for further information.

Visit your study centre for up-to-date course infation which will be
available there.

viii
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Well before the relevant due dates (about 4 weeasré due dates),
access the Assignment File for your next requiresigament. Keep in
mind that you will learn a lot by doing the assigam carefully. They
have been designed to help you meet the objectivéise course and,
therefore, will help you pass the examination. Sukath assignments
not later than the due date.

Review the objectives for each study unit to confithat you have
achieved them. If you feel unsure about any ofathiectives, review the
study materials or consult your tutor. When you esafident that you
have achieved a unit's objectives, you can stathemext unit. Proceed
unit by unit through the course and try to pacerystudy so that you
keep yourself on schedule.

When you have submitted an assignment to your fetomarking, do
not wait for its return before starting on the hexit. Keep to your
schedule. When the Assignment is returned, paycpét attention to
your tutor’s comments, both on the tutor-markedgamssent form and
also the written comments on the ordinary assigrnsnen

After completing the last unit, review the coursel grepare yourself
for the final examination. Check that youvéaachieved the unit
objectives (listed at the beginning of each unii) ghe course objectives
(listed in the Course Guide).

Tutors and Tutorials

There are 15 hours of tutorials (twenty 2-hour iees3 provided in
support of this course. You will be notified ofetldates, times and
location of these tutorials, together with the naand phone number of
your tutor, as soon as you are allocated a tutgr@aup.

Your tutor will mark and comment on your assignmsemteep a close
watch on your progress and on any difficulties yaight encounter and
provide assistance to you during the course. Yostmuail your tutor-

marked assignments to your tutor well before the date (at least two
working days are required). They will be marked your tutor and

returned to you as soon as possible.
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Do not hesitate to contact your tutor by telephaneail, or discussion
board. The following might be circumstances in abhiyou will find
help necessary. Contact your tutor if.—

- you do not understand any part of the study unithe assigned
readings.

- you have difficulties with the exercises.

- You have a question or problem with an assignmeiihy your
tutor's comments on an assignment or with thedigga of an
assignment.

You should try your best to attend the tutorialkisTis the only chance
to have face to face contact with your tutor arkl@sestions which are
answered instantly. You can raise any problem emeoed in the course
of your study. To gain the maximum benefits froraurse tutorials,

prepare a question list before attending them. Wdllearn quite a lot

from participating in the discussions.
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MODULE 1

Unitl  Discourse on Africa as the Origin of Humanit
Unit2  The Nature of Pre-colonial African Society
Unit3  Municipal Law in Pre-colonial Agrican Sodees
Unit4  Cross-Boundary Interactions in Pre-coloaflca

UNIT 1 DISCOURSE ON AFRICA AS THE ORIGIN OF
HUMANITY

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1  The Origin of Man
3.2  Evidence/Facts
3.3 Artefacts
3.4  Technology
4.0 Summary
5.0 Conclusion
6.0  Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

Until recently many Western had shown obvious cmpieand prejudice
for Africa, describing that part of the world, #ee “dark continent”. It
was strongly argued that Africa had no historydmel its contact with
Western civilization. However, unfolding events ardiscoveries,
especially in archeology and Darwinism, have alhted to Africa as the
foundation of humanityThis part of the course therefore, introduces the
student to the rudiments of the forms of interactibat existed in Africa
prior to Western civilization. It gives an insighto the understanding of
the African people and their diverse ways of lfefore the European
colonial conquest of the continent. Attempts wdoddmade at tracing the
developments from pre-Christian Era (B.C.E.). lis thise, we would be
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dealing with the emergence of tAastralopithecus Africanus and Homo
Habilis in East Africa, between the periods, 3-1.5m. Femtiore, this
would include the spread of Homo erectus overoafrand Asia in the
period 750,000 till the Berlin Conference on theti#aning of Africa in
1884.

2.0 OBJECTIVES

To present the different stages of human developmen
Highlight issues surrounding the origin of man.

Provide evidences to substantiate the nobbriAfrica as the
origin of man’.

Broaden the debate on the origin of man.

3.0 MAIN CONTENT
3.1 The Origin of Man

There have been copious explanations andrif®e@dvanced on the
origin of man. It would be pertinent to highligldrse of them, viz:

Theory of spontaneous generation

Theory of uniformitarianism

Theory of prior simpler form

Inheritance theory

Degeneration theory

Theory of natural selection

The first of these theories presupposes that eaghnism came into
existence in its present form without any form efationship with other
species, thus the evolution of man is matdable to any object or
substance that had existed sometime in the pa#.igfiollowed by the
uniformitarian thesis as propounded by James Hulsognifying some
kind of commonality in the evolutionary processédiving organisms.
Perhaps, the most strategic and instructive indgkhe origin of man to
Africa is the theory of natural selection, by Darwit argues that all
currently existing organisms evolved from a proceksatural selection
by which at a point in the history of omga development, certain
unfavorable conditions resulted in the death ofkeearganisms and the
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survival of the fittest. For the survivor twvercome extinction, they
developed special adaptive features to cope waitsh environmental
conditions. Also, that the new breed which resulteom their parent
stock over a period resulted, through gradualediffitiation, in a new
species.

Africa’s position becomes clearer in the @& of considering the
evolutionary tree in the animal kingdom. The nagllular organisms
occupy a higher level than the unicellular orgasisand the vertebrates
are more complex than the invertebrates. Mammasckassified as the
highest of the vertebrates in terms of ligehce and sophistication,
followed by the species of monkey and gorillas, ckhare next in this
hierarchy. Treated as closely related to man antbagorimates or apes
are chimpanzees and gorillas. Hence, in the qodatd the missing link
in the trajectory of human race, reference is madéhis category of
living ‘personalities’. On this score, theis enough archaeological
excavation to prove the assertion. The most sicamfi of the
archeological discoveries have been foundtl African continent.
Logically therefore, it may be asserted that liferted in Africa.

In 1925, the fossil of a primate found in Southigdrwas identified as the
earliest primate calledustralopithecus. One identifiable feature of the
primate is the presence of opposal fingers ardngea manner which
facilitates gripping of objects for tool making.sdl, the Australopithecus
had a set of teeth similar to that of man exceptit® molar teeth.To

buttress this point, a compendium of Toyinlokes findings on pre-
colonial African societies would further guide dbhimking in this part of

the course. The overwhelming evidence hasfirooed that humans
evolved in Africa and migrated to other parts o thorld. This idea was
expressed as early as 1859. However, this viewuwvasceptable to some
based on spiritual and racial considerations. Thene those who faulted
the assertion as a result of their belief in badliaccount of the origin of
man, while Europeans found it impossible to acdbpt their ancestors
had African origin. Nevertheless, scientific antthaeological findings
have validated the view that Africa is the birtlggaof humankind. The
examination of ancient objects of stone and bonwelkas many other
artifacts and fossils from various parts of thetownt has shed light on
human evolution. The sequence of events lbandetermined by



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

stratigraphy—the idea that objects found below igy& earth are older
than those above. A dating technique, - radiocadeting (carbon-14) -
has also made it possible to provide an approxirageefor a variety of
organic materials, such as charcoal and bonesatleatis much as fifty
thousand years old. The more recent technique vmgImitochondrial

DNA (deoxyribonucleic acid)—the analysis of the gen material in a
cell that is passed unchanged from a motbeher child, has also
confirmed the archaeological evidence that modemmans originated in
Africa and began to move elsewhere about bnedred and fifty
thousand years ago.

Africa is an ancient continent, indeed the oldedbllows, therefore, that

it contributed to the prehistoric development ofriankind. The history

of Homo sapiens and those before them shows how humans emerged and
developed the first tools and technology, how thegd in a difficult
environment, and how they survived on fishing, dmchting. This is a
long history during which people and the ealtg they valued both
emerged, a time when variations in climate, skilmwo way of life, and
beliefs began to occur in various parts of Africa ghe rest of the world.

3.2 Evidence/Facts

Homo sapiens (“modern man” or “thinking man”) was a stage in the
development of “hominids”—primates who had enlardpedins and the
capacity to walk on two legs. How the earliest hods evolved over
three million years ago is still a subject of gregeculation. However,
there are archaeological records of the esdirlhumans in East and
Southern Africa, including hominids that could stamnd walk on two
legs.In 1959, a large Australopithecus African knownZasjanthropus
(the nut cracker) was found in Olduvai Gorge irstEAfrica (precisely
Tanzania). It was radio carbon-dated to bé illion years old.
Archeological experts have suggested thatoiilcc have evolved into
homo habilis from which thehomo sapiens descended. This is the species
of the modern man characterized by bipedailufea and large brain
which enables man to organize complex communitydenetlopment. On
the basis of existing archaeological knowledgés istablished that man
has been existing in his present biological formableast two and a half
million years, first in East Africa. It is the vieaf many scholars that the
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transition from the australopithecines (collectiveeference to
australopithecus) tbomo habilis andhomo erectus marks the emergence
of “true” human beingsThese two-legged beings could use their hands to
protect themselves, use simple tools, and cargneitems. Their fingers,
too, became elongated, thus giving them an advantagnaking tools.
The first clues to what the early hominids lookie,| and which of them
are connected to “modern man,” are derived fromyrskeletons found

in Eastern and Southern Africa.

The origin of man is located geographically in &&i This is mostly
because the various stages of human developmentransformation
across the phylogenetic scale of life have beenddo have deposits in
the part of the world. Once again, the earliesstfalopithecine to the
homo habilis, homo erectus andhomo sapiens are all traceable to Africa.
Africa is key in providing the archaeological fdssin tracing man’s
origin. It is not the production of the fossil thatin itself important but
that it points to the fact that the fossilized amgms lived in the place
where the fossils have been found. It is the lagficestablishing the
location of the fossil to its origin that puts Afa forward as the ancestral
root of humanity.

More recently, there have been evidence of a nummbAustralopithecus
found in Africa. Africa has produced both Austyaithecus Africanus
(often known as the gracile Australopithecws)d Australopithecus
robutus. Not too long ago, a third Australoptir® species had been
added to the fray, that is, Australopithecus afeieen These fossilized
remains were once again discovered in the eastmnop Africa. The
extant evidence suggests a most likely link betwaenf them. In other
words, it is suggested that Australopithe@afsrensis gave rise to
Australopithecus Africanus which in turn led to Aagopithecus robutus.

Students of human evolution used to think of adaditeansition from the
australopithecines to australopithecus erectughmutdiscoveries of the
1960s have disproved this. The famous biologic#@hrapologist, Louis
Leakey, believes this much. In addition, thereracee recent discoveries
from Lake Turkana region of eastern Africa, datatgput three million
years B. P. (before the present). In the final ysig) the linkage has been
established that the origin ohomo habilis is located between



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

Australopithecines and¢homo erectus. More importantly, scholars have
claimed that thédomo sapiens evolved independently, but in Africa.

3.3 Artefacts

Part of the material cultural heritage left behimdthe early man is the
artefacts. These are necessities that complemeiited physical aspects
for the daily existence of man. The artefa@also provide useful
opportunity to trace the history and origin of mahese constitute those
concrete objects made by man to master his enveatsnThe use of the
artefacts coincided with certain periods e torigin of man. The
invention also added to the transformation of ¢aely man from one
stage to another.

Leakey has shown not only that man origihafeom Africa but
developed a large variety of tool types nearly twitlion years ago to
cater for himself. The evolution of the tools otefacts are spread across
the different epochs, as man develops the mengalbiiities to adjust to
his ever dynamic environment, starting from theye&tone Age to the
late Stone Age. Man's earliest tools were stones.spent about two
million years using the stone tools. Although loelld have used other
materials such as bones, wood and leather undmagpcircumstance,
these scarcely survived the harsh climatic constioThe Stone Age is
split into three within which the stone tools otefacts went through
developmental stages.

Early Stone Age

The production of the artefacts and their refineinvegre very slow under

this dispensation. The earliest and simplgpes of tool used, were
pebbles. These are regard as O’Huvan type of tbelving their name

from Olduvai George in Tanzania. Such tools haws dbeen found in

many other places in Africa. Later, man began tredgation of tools

with definite shapes, which were remarkably difféaréom what existed

at the initial beginning. These included; choppealsavers and picks.
The process of the production of these tools iegdly regarded as the
Acheulian industry. The period of the eatliestones used as tools,
coincided with the era of the Ilower Pleistocene nvhéoth
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Australopithecus and Homo erectus have been samte existed. The
import of this is that they were produced the Homo erectus and
Australopithecus.

Middle Stone Age

Ecological and environmental changes in thge resulted in the
production of various tools in different parts Africa. Moreover, the

tools being produced by the different localities iseflection of the social,
economic and political challenges being faced lmhe# these localities.
The “forested” areas featured Lupembam and Tshndibols named after
Lupemba in Angola and Tshitolian named after Beshitdli plateau in

the Kasai region of the Democratic Republic of Gand@he Lumpemba
tools included lance heads, arrow points, etc. eviighitolian tools were
more refined and more pointed. Additionaltihe arrow heads were
barbed for more effective hunting. Along the grasdl regions, three
major tools, namely- the stillbay, Magosian andtdvi industries were

prominent features. The end of the middle Stone mgnessed further
improvement, finer and more pointed tools in ther$ towards meeting
the various challenges of daily existence. The mosininent among the
lot was called, the Microliths. These werat go various use and
functioned very well until the evolution of neweots, made for the Late
Stone Age.

Late Stone Age

This epoch witnessed the emergence of the Bush ey, were known
as theHottentots or Khoi khoi. For most part of this era, the Microlith
continued to be useful. Further improvements iritiorg techniques were
later made, with the result that the stone implasi@ecome very small
in size, since, as arrow-point and barbs and pert@mposite knives,
they were slotted into shafts in which grooves warewith tiny chisel-
like tools. These very small implements are ofteralled
‘microliths’ (‘small stones’). Microlithic industes have been found in a
number of places in West Africa, and several rslokker sites, which
produced them, have been excavated in Ghana ayetiali A different
form of the same general ‘family’ of mocrolithicduastries, but with its
relationships pointing more to the northward, hasrbknown in Senegal.
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The earliest of these microlithic industries hagsrbelated as beginning
about ten thousand years ago. In Sudan and Kemydater stages of the
microlith-using people seem to have used it to nmakeery.

Ground stone axes are found throughout thwlev of West Africa

including the forest area — in fact in far greatembers than in Eastern
and Southern Africa. They are often believed bygtesent inhabitants to
be thunderbolts hurled by the god of thunder dkyagod, and as such to
have magical properties. Until recently, compasdtiview ground stone
axes had been found in satisfactory archaeologioaditions, but some
axes may be associated with the later stages ofolinic industries.

There seems to have been a rather different veisicaves and rock-
shelters in Guinea, where the microlithic elemsniuch less prominent
and instead there are heavier cutting and sayafools; in the more

forested areas near Conakry and in Sierra Leon&dadGuinea.

Note however, that so many other artifacts wereelbged overtime, and
these included the barbed harpoons, decorptdtery and a bone
industry. Furthermore, there were the bows and indgggsticks.
Furthermore, asides from the various artefacthefStone Age, there are
also those credited to the Iron Age, which mositiginated from the
Northern part of Africa.

3.4 Technology

About a hundred thousand years ago, the modern mif@mo sapiens)
began to displace the archaic hominids. Even ifesamatomical features
of the previous hominids were retained, the emjshaow shifted to
cultural and intellectual changes, such as thatald use tools and the
challenges occasioned with living in groupdot only0 did humans
multiply; they advanced in their technologies amVeloped agriculture
and states.

Although, it is almost impossible to extricate tbalection of artefacts
from technological development of any people, nobeless, there exists a
thin line between both, which allows for sonevel of distinction.
Technology encompasses both techniques and toaated, discovered
and applied to the mastery of nature or itmenediate surrounding
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environment. Apart from modern technology @& know it, the

traditional African society had developed its owautochthonous

technology, however, crude it was, before intecsctwith the Western
world. This can be linked to the relics and matesidture of the different

ages earlier mentioned. It involved the methodsarfsforming the gift of

nature (natural resources) into a form that wowddrddevant to meet the
challenges of daily existence.

One of the major discoveries of the African mart thaimplication could
be taken as part of his contribution to the tecbgichl development of
the human race was the discovery and mastery arthef making wood,
discovered about 55,000 B.C. This enabled haeguire his first
apartment, that is, places once occupied by stroogmivores, and to
cook his own food. Examples of such cases inclhdeMontague cave in
South Africa, Kalambo cave in Zambia. In addititme African man was
also able to evolve the technique and process wfedticating animals.
This was a landmark achievement, if one notesritat of these animals
stayed in the forest and were known to have beey wéd. Perhaps, a
more resounding success story of this technologidahncement was the
use of clay for artistic purposes. The popularat@atta technology is a
living testimony of this assertion.

4.0 CONCLUSION

In this unit, we have discussed the originman, and attempted to
substantiate the claim that in Africa lay the arigif humanity. This has
been conducted by tracing the history of Africa #mel various modes of
exchanges that existed, even prior to the intemacivith other human
races. There are indeed, scientifically verifiecdsi®afor believing that
Africa is the origin of man. All of the developntahtheories, though
distinct in their own ways of tracing the emergentenan, are yet agreed
on the geographical root of man. Furthermore, dlier millennia, man
developed tools to adjust to the ever dywawircumstances of his
environment. The evolution of these tools is alsacaable to Africa,
which clearly substantiates the belief that Afrisanot just the origin of
man, but the authentic base of civilization. Eqyathe ancient peoples
developed modes of interaction to enable exchahgbseen themselves
in the society. However, all other forms of develgmt such as codified
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laws and acceptable standards of internationatioe did not properly
take shape until the interaction with the outsiaelo:

10
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SELF ASSESSMENT EXERCISES

1. Explain the theory of natural selection.
2. How can you determine the age of archeologitdhats?

5.0 SUMMARY

In this unit, we have discussed the origin of marg his different stages
of human development. In the process, we highgighhe dynamics of
adjustment to circumstances of hid evolving enviment.

6.0 TUTOR-MARKED ASSIGNMENT

1. Narrate the history of the development of thenan race.

2. Discuss the various methods used in dating @rehning the age
of archeological findings.

3. Highlight and discuss some of the African tedbgmal gifts to
the human race.

4. Discuss some of the evidences that point tonti®n of Africa as
the origin of man.

7.0 REFERENCES/FURTHER READINGS

Olson, J. (1996), The Peoples of Africa: An Ethnstdrical Dictionary,
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Davidson, B. (1961), The African Slave TraBee-Colonial History
1450-1850, Little Brown.
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UNIT 2 THE NATURE OF PRE-COLONIAL AFRICAN
SOCIETY

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Economic/Commercial Activities
3.2 Politics
3.3 Territoriality
3.4 Social/Cultural Activities
4.0 Conclusion
5.0 Summary
6.0 Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

Here, we are concerned with studying the naturgoofetal interaction in

pre-colonial Africa. You would have realized fromitul, that this group

of people was neither deaf nor dumb. Similarlyisitobvious that they
possessed remarkable level of intelligence, fag ftom them that all the
advancements- technological, information, trangtam, etc. enjoyed by
man today, evolved. However, they probably woulthreve been able to
achieve the much they achieved, if there was nolgmggenvironment for

such. In essence, the economic, political andosogitural milieu was

such that provided for an organized nature of hurmarexistence. We
have therefore, addressed the issue of the nafutlkeosociety in this

period from the angle of relevant instruments fesessing interactions
among men.

2.0 OBJECTIVES
After you have studied this study unit, you shdddable to:

understand the role of trust, reputation and thteraed family in
transactions during the pre-colonial era.

12
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understand the dynamics of all facets of interactopre-colonial
Africa.

understand the relationship between the mode afystmdn and
laws governing commerce.

highlight the role of non-institutionalized mechsms for peaceful
coexistence in pre-colonial Africa.

3.0 MAIN CONTENT
3.1 Economic/Commercial Activities

Historical evidence and accounts suggest thaving commerce had
existed in Africa long before colonization.et&een the fourth and
fourteenth centuries most of the old empires hambime well known for

their commerce and wealth, which they hadubeto extend across
borders. Domestic transactions in pre-colonial @&drwere not necessarily
consummated instantaneously, and "payments" fodg@ere made over
extended periods. The market participants effelstipeacticed a version
of modern day "buying on credit." Expectedly, thavere mechanisms
with which pre-colonial Africans enforced thetontracts, paid their
debts, and ensured the quality of their goods.

Panyar ring was one means of ensuring the perfarenah contractual
obligations, particularly debt obligations, in sagore-colonial African
states. This practice indirectly invites membershaf extended family or
the community to exert pressure on the offenaerfulfill his or her

obligations. Under this practice any inhabitantniréhe village of the
delinquent debtor is seized by the members of ithege of the creditor.
The debtor is then put to work for the creditottiluthe debt is paid.
Although the practice appears rather harsh whewedethrough today's
lenses of fairness and justice, the appeal of paimyg lies in its ability to
use family and community pride as a guarantee fier fulfilment of

contractual obligations.

While maintaining a good reputation, honest peréomoe on the part of
sellers, family pride and integrity, this systenswaed performance on the
part of buyers in the pre-colonial Africaoeaomic environment. The
culture placed a premium on family pride and intggwhich would be

13
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lost if a buyer failed to live-up to his end of ar@pain by failing to pay a
debt. Financial obligations privately entered ibtoindividuals often took

on a larger meaning because they invariably olddyan entire family if

not the entire community. The objects andthaes of trade in pre-
colonial African societies were relatively simpld?roduction was

principally agrarian, mostly herding or deamning for subsistence.
Furthermore, primitive production technologiesited the volume of

output and therefore restricted the volumesofpluses to be traded.
Additionally, bartering, a common means of exclead the time also
imposed restrictions on the types of tranemst Therefore, it is not
surprising that the prevailing enforcement mechaniswere relatively

simple, taking into account the simple nature aefliing, the limitations

imposed by geography, and the lack of writlaws and recorded
transactions.

3.2 Politics

The political plane was volatile. This is clearlgdause power-sharing
and allocation of resources between and ammeg is naturally a
vexatious issue. Thus, over the years, irrespectiibe different epochs,
political issues have always courted deserved tatenIn pre-colonial

Africa’s political plane, like in Europe, wars ansdmmunal clashes were
not uncommon occurrences. There were conductsgihded warring

communities and states with particular refereteethe limitations of

participants, treatment of prisoners of wars, puat-relationships, etc.

3.3 Territoriality

Relatively low population densities in Africaver previous centuries
made it much more difficult to establish fixed t&mral states than was
the case in Europe and elsewhere in the past. \ihdlat cities arose in
Europe in recent centuries, African citieanamed mere towns by
comparison. One of the reasons is that Africarsceged from one area to
a next once soil became exhausted or iliness iattud

As opposed to the conditions in Europe, the Africtate of the pre-

colonial period was not a territorial state. Besmwf low population
densities and the large amount of open land, whtsrotorial conquest

14



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

have seldom been a significant aspect of the cemts history. In pre-
colonial Africa, the primary object of warfare wiscapture cattle, slaves
and treasure, not land, which was plentiful. Whégitorial conquest was
a key factor in state formation in Europe and ineotregions in modern
history, war played a smaller role in state develept in Africa). Thus,
while at the end of the T8century, the so-called ‘absolute’ states in
Europe achieved a virtual monopoly of force, a¢ #xpense of their
subject populations, the situation in Afriemd elsewhere, was very
different. Of the five hundred or so independenlitigal units in the
Europe in 1500, only twenty-five remained by 1900this process the
modern European map took its shape as states wered through war
and territorial conquest - a process of steadynsx@ of the provision of
territorial security from one community to the nastthe one king, bandit
or warlord, succeeded in subjugating his neighloothis, and many other
respects, European history, while servingtlas dominant source of
writing and reference, is quite dissimilar fromttish much of the rest of
the world, in particular that of Africa.

In this process security came to be identified il security of the state
from external or internal threat. Largely as a lestithe important role
that the military played in European state formatimuch of the debate
about security came to be dominated by militaryamst — with the armed
forces seen as the last resort of power. Militastitutions were of central
importance in fashioning the nation-state that gieein Western Europe
and North America. In fact citizenship and compuoysoational military
service co-existed in a close relationship. Evdhtuhle citizen army and
its civilian reservists became instruments of nalsm and a device for
political control over the military professionals.

The 19" century witnessed the democratization of the Euanpsate, in
part a response to pressure from subject poputafanmore rights, and
in part as incentive offered by state leaders toeiase the legitimacy of
the states’ demands for raising taxes. The ‘stieéloped as a separate
institution from the broader citizenry that is tydeharacterized as the
evolution of the rational-legal state — in contrsthe personal exercise
of power that continued to be the rule in pre-n@b Africa. Events in
North America had by then diverted from that Europe with the
establishment first of the Union and evenyudhe United States of

15
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America, built on the lessons of oppression andoggtion that its white
people brought from Europe and at the expenseefrtilions of black
slaves that were brought from Africa.

In Africa, with its widely dispersed populationgncentrations of people
in one area seldom intruded on the security consaiess elsewhere on
the continent. Boundaries between communities wepgecise and fluid
and it was unclear where one area of authority @raatel another began.
The result was that pre-colonial African etatwere exceptionally
dynamic. This prompted Geoffrey Herbst's sudsiun that “political
organizations were created, rose and felurafly in response to
opportunities and challenges”. Naturally lowpplation density also
reduced innovation and development pressure. Toagsrwere few and
far between, too costly to build and maintain ovast distances with low
population density and low traffic volumes. Untibdern medicine was
able to overcome the limitations imposed by #mvironment on the
procreation of humans on the continent, the palitstructure in Africa
was an age-grade system that established gerooyoasathe dominant
form of political organization.

In contrast to the history of Europe with its higbpulation densities and
tight territorial control, power tended to dissajuite rapidly from the
centre in Africa. Clear borders between tribes nddoms were seldom
evident. The imposition of rigid colonial bordersat were superimposed
after the Berlin conference of the late"™ 1&ntury thus represented
impressive changes for the continent and its pso@l#hough it would
appear as if African state formation (in the iterial sense) had been
accelerating during that century, the indigengorocess of security
consolidation that characterized European statedbon was interrupted
by the external and militarily superior intention in Africa in the
scramble for relative influence between Europeawgre and control
over resources.

Subsequent colonialism left an indelible footpramt Africa, despite the
fact that the colonial interlude was relaiveorief, the number of
colonialists few, and the methods of control oftedirect. In the process
the continent was reordered along the politicalkcepeoncepts prevalent
in Europe, derived from a foreign experience antlitsoown. Borders
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were drawn and determined by the political inteyéstEurope based on
the occupation of what were, at least ityiaonly small slivers of
African territory. Security was now guaranteed dyforeign, external
force, differentiated by its superior orgamiza and technological
advancement. A thin white line stood betwegftica and Europe,
imposing the structures of the latter, however dupally, on the former.

Upon independence during the 1950s and 1960s, akfrggovernments
inherited the trappings of statehood, including edrforces that had been
orientated to serve a wider, imperial scheme sscpratection of a sea-
route or contribution to European forces in sefemttiers. Quite literally,
the armed forces of the newly independent Afridates had no clear role
comparable to their European counterparts excepéiee as presidential
guard. No wonder that in time, they would aspirgaditical power. The
police forces, previously essentially and pradiycghere ‘to keep the
natives in check’, soon served to keep any oppmosiio the government
at bay. Perhaps more importantly, post-colomdministrations were
taught and soon absorbed the thinking of their &sroolonial masters.

3.4 Social/Cultural Activities

The evidence shows that most natives of pre-cdldiiaca relied on
trust, reputation, and the institutions tife extended family and
chieftaincy to police the behavior of the rkea participants. These
institutions were used to prevent fraudulent pcadtiin the market, and to
ensure that contractual obligations were dutifdliycharged. The village
chiefs, as custodians of the laws and customs,redisurder. They held
court and relied on their council of elders to é@isgpe justice. In extreme
cases the chiefs meted out punishments such a®tampr permanent
banishments to individuals who violated the normisheir respective
villages. Because members of tribal communitiesewiiterate, the rules
governing market operations and the community imegal were recorded
through the practice of oral history whereby tradi$ and rules would be
narrated by the elders to the young. Sometimesetmarrations were
ritualistically performed, conferring solemnitupon the rules and
reverence upon the elders and chiefs.

Indeed, there were overwhelming similarities in tiagure and character

17



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

of most societies in pre-colonial Africa, howevespme striking
diversities cannot be ignored. There was, ifstance, an early and
important cultural differentiation between the savah and forest zones
of West Africa; and if most of the languages oé tbntire area had a
common origin they subsequently diverged. Thoday, whereas the
Mande languages are spoken in a large part ofdli@ansah region, the
Kwa languages prevail in the forest belt. Aeden within the each
geographical zone clear linguistic differenca® in evidence. As an
example, Ewe, Akan and Ga in modern Ghana, andodgmupe and Ibo
in modern Nigeria belong to the Kwa group of langeg The speakers of
these Ghanaian and Nigerian languages doahaill understand one
another, although frontier populations are freglyebiingual. Similarly,
in the realm of state-building, we find that altigh the ancient Tekrur,
Ghana, Mali and Songhai empires of the savannalifeadlater parallels
in the Mossi, Nupe, Igala and Jukun kingdoms ofrtiiédle zone and the
Asante, Dahomey, Yoruba and Benin kingdoms of tredt, each set of
state systems was distinctively adapted and el&dmbta suit its particular
environment.

In the indigenous patterns of subsistence, moreowverfind contrasts
between the forest and grassland peoplesngluthe period under
consideration. Before contact with Europeans inioed such food crops
as maize and cassava, the forest peoples werenpiregittly cultivators
depending on root crops, fruit and legumes. They aultivated kola
trees and obtained palm products from their foesstironment. In one
particular area in the west, an area stretchingn fitke Gambia to western
Liberia, both swamp and upland rice was grown a&aple crop. None of
the early Europeans reported that it had been tigomtroduced; in fact
it had long been an important riverine crop on thieldle Niger from
where it reached the forest peoples to sbath and south-west. In
addition to cultivation, the forest peoples keptnéstic livestock such as
hump-less cattle, goats, pigs and poultry; andihgrdand trapping were
prominent in the traditional economy. Their fabriagre mainly screw
pine and raffia matting and bark-cloth. Thevere, centres of iron-
smelting, and especially in parts of the transizone between forest and
savannah, iron-smithing was also fairly gelheraractised. Besides
indigenous architecture (including the subsidiakylls of masonry and
carpentry), sculpture, in the media of clay, brormass, ivory and wood,
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was undertaken in places. These arts andtsciserved utilitarian,
religious and aesthetic ends, producing peivahd public buildings,
household utensils, stools, gongs, statues, maskaments, etc.

Before the organization of the centralized statgesyis, the old patterns
of social and political organization were gengradmall in scale and
rooted in kinship and other ties. A lineaggstem, which might be
patrilineal or matrilineal, enabled kinsmen afie line of descent to
maintain solidarity for internal organisation anor fdealings with the
kinsmen of other lineages. In some places thisafjeeprinciples was
extended to embrace a number of local groups ceadeand organized
as a kindred body. In other places, particularlyerhthe people lived in
comparatively large settlements, the concapl practice of kinship
reached the level of a village organization. Buirsely anywhere were
large politically centralized states.

4.0 CONCLUSION

We have discussed the nature of coexistence, anghisical attributes
of communities in pre-colonial Africa. A strikingbservation has to do
with the various methods in ensuring thefgemance of contractual
obligations, namely, trust, reputation, the extehdamily, community

and panyar ring. This character of smooth econaglationships within

pre-colonial intra-African societies pervaded dley areas of communal
coexistence. There were rules and regulatitmst guided moral,
economic and political conducts.

5.0 SUMMARY

In this unit, we discussed the role of family aminenunal living in pre-
colonial Africa and the dynamics of interactioraihramifications.

SELF ASSESSMENT EXERCISES

1. Explain the role of the extended familgdacommunities in
ensuring the sanctity of transactions in Pre-calofirica.
2. Panyar ring was a means of ensuring pleormance of

contractual obligations, Discuss.
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6.0 TUTOR- MARKED ASSIGNMENTS

1. What was the place of trust and reputatio ensuring the
performance of contractual obligations in pre-c@bAfrica?

2. Would you say that pre-colonial Africa kad instruments of
mediation in market transactions?

3. Compare and contrast the nature of territoeaietbpments in pre-

colonial Africa and Europe.
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UNIT 3 MUNICIPAL LAW IN PRE-COLONIAL
AFRICA

CONTENTS
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4.0 Conclusion
5.0 Summary
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1.0 INTRODUCTION

This aspect of the course would concernlfitsgh the evolution of
municipal laws, the methods of legal intetatien, adjudication and
administration in pre-colonial time. This flewonto the international
level. We shall examine the interrelationships leetwthe municipal and
international law of the times, which would allowr fthe understanding
of the continuing debate of the ‘lawfulness’ or erthise of international
law. It is interesting to note that, like every ettareas of existence in pre-
colonial Africa, there were critical institution®mcerned with obedience
and with the rule of law, and they also have a fofrwatchdog to curtail
excesses of the authority.

Every human society has a body of rules, princjptestoms, mores or
folklores, which regulate the activities of the imiduals and groups that
make up the society. Logically, the absence of qaarty of rules guiding
the conduct of constituent individuals (i.e. the)ldas the implication for
lawlessness, violence, anarchy and jungle justicehat Thomas Hobbes
refers to as the State of Nature- where life wagiddr, nasty and short.
The traditional African societies also did haveirttltevn legal systems
before the advent of the colonialists. It coulddagd that these societies
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operated their guiding principles effectiveiynd was sufficiently far
reaching, basically because of the potent measaruaftions.

Essentially, the laws guiding any society are alpob of the dynamics of
events, culture, beliefs, myths, etc of susbciety. As such, the
understanding of the municipal laws of the pre-n@bAfrican Societies

Is inseparable from the key institutions of govecein existence at the
time and the interplay between these institutiond atructures in the
determination, implementation and interpretatioswth legal rules.

To buttress the foregoing, the nature of societypamt of pre-colonial
East-Africa, (present-day Uganda) would sufficetvideen the 14th and
the 16th centuries A.D Nilotic-speaking hesdenigrated south from
Sudan, displaced the Chwezi, and established dowenaver preexisting
farming peoples. The Nilotic speakers formed sdvargdoms, notably
Bunyoro, south of Lake Albert, and Ankole, west.ake Victoria.

The kingdom of Buganda, located between Bunyoro laaice Victoria,
also developed about 500 years ago. Bugandaabpiwpldormed by a
defeated claimant to the Bunyoro throne, steadijyaeded over the next
four centuries, largely at the expense of Bunydiwe earliest confirmed
date in Ugandan history is 1680 when a solar exhpas recorded during
the reign of Jjuuko, an earkabaka (king) of Buganda. As opposed to the
omukama (king) of Bunyoro, who was chosen exclusively frdme royal
clan and whose chiefs had some independent aiyththve kabaka of
Buganda could be chosen from any clan. By the &étiury the kabaka
commanded total authority over his kingdom, andpalver and wealth
flowed from him. He did not keep a standing army, &dult males were
conscripted for war as needed.

By the 19th century the Ankole kingdom had beconmaste system in
which Hima herders, ruled by a king selecfeadm the royal clan,
dominated Iru farmers. Toro, Uganda’s fourth madmgdom, emerged
about 1830 when a disgruntled son of the Bunyorak@ama declared the
region north of Lake Victoria that he ruled indegent. This constantly
evolving nature of society was replicated in mdspie-colonial Africa.

Thus, all manner of human interaction was dynamicature, always
going through regular fine-tuning in order to béevant in meeting the

22



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

exigencies of specific situations. The series ofsyvattrition, occupation,
etc meant the constant changing of societal gaaldstlae means through
which the goals are achieved.

In this light the legislature, executive, igidry often fused and the
checks and balances among them constitute the pyrifmeus in tackling
the issue of laws and legality in pre-cobbrifrica. However, it is
noteworthy that the classification of the pre-caddrAfrica into a neat
compartment is impossible given the fact that sdidenot exhibit highly
structured or hierarchical societies. Even thoseth whierarchical
structures varied in the degree of centralizationetheless, what would
be recognized is a make-shift classificatiorregublican and centralized
societies.

2.0 OBJECTIVES
After you have studied this study unit, you shduddable to:-

trace the evolution of municipal laws in pre-cokdfrica.
understand the relationship between municipal labernational
law

establish a linkage between municipal in pre-ca@baifrica and
other parts of the world.

trace the sources of law in pre-colonial Africa.

3.0 MAIN CONTENT
3.1 Sources of Law

The municipal laws in the pre-colonial Africsiates were essentially
derived from two principal sources. These inclutiex

1. Customs/Religion

2. Indigenous legislation/Proclamation.

Under the customary sources, the role of the iraddit religion in the
different pre-colonial communities was not differé&om the way of life
of the people. The way of life of the various pmenial communities
was characterized by ancestral worship, stuahd traditions which
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formed the bedrock of their religion. The religiqusctices of the society
were over time accepted and respected as givem llmgh supernatural
being or demi-god that could not be questionedhSwetigious precepts
constituted part of the law of the societyhich specifies what is
acceptable, right, good or otherwise. They alsdlseimoral standards of
conduct in the relationship between members widach community and
the entirety of the society. Another point thasaxiologically relevant is
the fact that the communal rituals, an aspect efréigion, depict interest
and values of specific societies which relate tthlslomestic and political
domain of social life. An example is tiAglae Ceremony of the Ashanti
Federation in Ghana.

The religious influence or determinant of the mypatlaw is manifested
in many forms and often coloured by a people’s gepees, philosophy,
beliefs, and social structure, as such, moraktynseparable from the
formal laws. Therefore, the customs of treogle of Africa became
another religiously interwoven source of lalwhese covered many
aspects of the traditional life. It could be regatds civil or criminal in
outlook, depending on the issue involved, the isitgrof the offence, the
scope of its impact and number of people involvidte area of coverage
by the traditional/customary laws included tradnerritance, kinship and
marriage, ownership, land tenure, guardianshipcagphizance was taken
of such wrongs as murder, transgression or talboes|ts, assaults and
defamation. In other words, the municipal lawsdesh to emerge with
local content influenced as they were by econosuocjal and ecological
exigencies. Established by regular practice andirmeuobservance, that
IS, peremptory acceptance, the customary normatiwkes were
recognized by the society. Put differently, thegcdome a body of acts,
practices and procedures which had accumulatest the years and
became stereotyped. Therefore, disputes ont wias appropriate or
otherwise were settled by reference to customsti@dition which to a
large extent had the force of law.

Not all customs or religious practices were incoaped, however, as part
of the municipal laws. The aspect of the religipuactices that made part
of the municipal law in most cases provided whauosars have regarded
as “negative values” or contents i.e. the dont® taboos which were
believed to be proscribed by the ancestors or tireéne Being. For
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customs, only those practices essential for thegiah co-existence of
the society became part of the municipal llamt trivial issues were
excluded from the precinct of the enforceable mipaidaws. In the final
analysis, for as long as an act could be showrat@ lbbeen commanded
by a god or ancestor or to have been practiced fnm@ immemorial and
enjoyed the sanctions of elders and ancestosight and the good man
has to comply. The non-compliance was tantamotmt showing
disrespect to the gods and threatening the wetffatiee society. This was
a most serious offence which was highly and seyeyehished. It could
attract banishment or death penalty in the extreme.

Legislation or indigenous proclamation was anoswiurce of law in the
pre-colonial Africa. Life then was not quite diféent to what we have in
the modern Africa with respect to instruments o€ial control, most

especially in pyramidal or hierarchical societieaws in the society were
not static. They reflected the nature of @mng development in the
society. Besides what were handed down kg @ncestors through
animism or customary practices, there were deltbegéorts by political

leadership or the entire community in the caseepfiblican or cephalous
communities to forge rules, codes and standardsebévior that could
handle the exigencies of the time, regulate intsipeal relations and
order social life in a particular direction for smlcdevelopment, common
good and communal survival.

In essence, it is inaccurate to conclude that ousty law was a static
and immutable rule because of the allegedestral origin. As the
supplementary principle of order, the chief eithéyne proclaimed law
(instructive and prohibitive) or in-council whichrgpected and reflected
the current stage of social development. This vembse in many places
there existed legislative bodies which were nabiftden to make new
laws. This provided the opportunity to respondatml meet the current
needs, wishes and demands of the people. oltheOyo Empire, the
Dahomey Kingdom, the Benin Kingdom, Ashanti Kingddm mention a

few provide instances where the people had maded@snup the king

and the chiefs which later led to proclamations kgislation, unwritten

as they were.

At another level, law-making was not the @asole preserve of the
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paramount ruler, especially in egalitarian istbes. The pre-colonial
municipal law took the form of what was experiathdey the ancient
Greek city-states. Municipal laws were the restijpot deliberation and
collective reflection.

3.3 Institutions/Structures

By the institutions or structure of municipal lawse refer to various
agencies or groups of individuals which playedhsigant roles in the
making, execution and interpretation or adjudicated laws in the pre-
colonial African period. Although laws were largelpwritten, they were
made by the locals, who had the moral authorityravide principles that
reflected the currents of social development.

The Legislature- what constituted the legislatuegiad from place to
place with respect to nature of society i.e. céatrd or republican. The
law-making bodies in the centralized societies cosepl the paramount
chief himself (monarchy) or chief-in-council (olighy). In some highly
centralized societies, it was the paramount rul@neawho ruled without
recourse to any of his subjects, this was howevera case. This took
place in the “Islamized” part of Africa and in tbahomey Kingdom.

On the other hand, the king-in-council made lawshwhe help of certain

advisory council. The king discussed issues ofceam with them and

solicited their candid views on issues, althoughwimas not bound to
accept their perspective. This law making bfoat” could comprise

village chiefs i.e. those in-charge of other proes under the overall
control of the king. The Oyo Empire hade tihlaafin who made

declarations either alone or in consultation wtik ©yo Mesi, the king

makers. The various king makers held different tomss of specialty and

could offer advice to the Alaafin withespect to their area of
specialization. The procedure was replicated atldlesr hierarchy i.e.

provincial level by the Baales (village heads) &ahles (clan heads). In
Ghana, the story was not different. There wasAbkantehene as the
paramount ruler of the Akan federation. lis legislature were the
kingdom heads i.e. the Omanhene which he constdigescribe laws

for the entire federation.
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There were also law-making bodies in the pre-caloAfrica republics.
In these republics, various organs had a certagreg of law-making
jurisdiction. The council of chiefs was a major lamaking body which
comprised various clan heads meeting together tceraad ratify some
laws as well as adjudicate matters in desputhe age groups also
performed some law-giving role as well as law ecdonent.

On the whole, the legislature embarked on demacmiscussion and
then promulgated throughout the land. These lasvddcemanate from
the act of borrowing “positive” rules from neighbbgg communities or a
declaration of new legal rules to regulate thevéats of subjects within
the ruler’s area of jurisdiction.

The Executive- laws made (written or unwrijtemithout sanction or

instrument/machinery enforcement is as good aexistent. The role of

the executive in pre-colonial Africa was not cleat. This was due to the
fact that there was nothing like the separatiopafer in most cases. The
same personnel handled the process of lawmakingeaadution, in the

person of the paramount ruler. However, he did pieyrole of seeing to

the enforcement of the rules he made. He operamedmaintained an

enforcement agency which was his police and pajaeeds. Also, he had
his own prison system and put in place mechanisensure compliance
with the laws made.

There were also delegated executive powers whiale \ggren to some
chiefs and provincial heads to ensure and enfodberance to common
rules of the land. Some cult groups also perforithedlaw-enforcement
roles of the land, such included the Ogboni in Yoeuba Kingdom and
Ekpe in the Igbo Kingdom among others.

The Judiciary- since there was no clear separatiaifice and personnel
in most places, the paramount ruler acted as thueliadtor. The court of
law was legally constituted under the politicaldesship. The purpose of
the judicial system was to settle dispute and adhteinjustice. In other
places, there existed an established tcaystem not directly or
completely under the king’s control. For instanites Hausa —Fulani had
the Alkali court which heard all suits brought effaerred to it. However,
the Emir acted as the Chief Justice who heardappgeom the Alkali
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court.

In the Ashanti Kingdom, the court system was adn@hy, specifically
three levels. There was the lowest level of Odilwithe village head).
The Odikurow court was subordinated to the Ohenasfdnal chief) and
the Ohene in turn to Omanhene (the paramount chafer and above
Omanhene, however, was tfegleral supreme court which was for all the
Akan Kingdoms of which Ashanti Kingdom constitut@gbart. The whole
process had something similar to the court system.

The courts in pre-colonial Africa heard both ciaithd criminal suits. In
the “pre-literate” society, the judges had to rety personal knowledge.
This was made easy due to the fact that rille of a judge was
inseparable from the traditional role of ralewho were not only
repositories but also orthodox interpreters of ttural institutions —
legal or otherwise — of their communities. Aldhe members of the
judicial council also played “remembrancer” roleassist the king in the
ascertainment of the customs and mores. Undernrc@&itaumstances, the
judges’ decisions produce new laws, and havingctieacter of judicial
precedent. These are regarded by contemporaryasshaddiscretionary
laws, which mirrored the ideals of fairness, justand equity in the pre-
colonial community. This occurred in cases wheriggs (kings) had to
fill lacunae left by customary laws, more #wose relating to the
ancestors. The king acted as the “Alase iEKmjsa” (Second in
Command to the gods) i.e. could interpret the mofdbe gods.

3.4 Checks and Balances

The picture painted above about the ubiquitous odléhe paramount
rulers in legal matters may suggest that they &lagblute powers. To
think in this manner is not only erroneous but atssleading. For, in the
various pre-colonial Africa societies there werechaisms to check the
possible excesses of the king or ruler. These weeensure that the kings
or rulers comply with the ancestral directives antoms as well as
avoid becoming tyrannical.

In the Oyo Kingdom of the Yoruba land for instanttes Oyomesi and the

Ogboni exercised checks and controls on the kitggyTmight in some
cases do so in an advisory manner, by drawingttesitéon to the errors
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in judgment. In the extreme, he could be askedojpef the calabash”
meaning to commit suicide, if the situation is itdle as to warrant such
action to appease the gods.

Among the Vais tribes of Liberia and Sierra Leone hature and form of
government was monarchical, with the king relseng great power.
However, the will of the king was limited by a sapre council composed
of the noble who had significant roles to playhe execution of the rules
of the unwritten constitution.

4.0 CONCLUSION

Without doubt, pre-colonial African societies ha@lmestablished legal
rules and codes of conduct that guided the natuce-existence in every
society. These rules were made by authorities, sdmetimes might be
both the interpreter and the adjudicator, as theumstances demanded,
but were also curtailed by series of checks andngals mechanisms. Of
equal importance, is that the dynamic nature ofesp@layed significant
roles in the determination of the system of lawt thvas applied to each
and every society. As the war of conquest, occopatattrition, were
waged, so also was the legal norms amended t@treftesting realities.

5.0 SUMMARY

In this unit, we examined the source(s) of law gl institution in pre-
colonial Africa.

SELF ASSESSMENT EXERCISES

1. In general, what role does a chief play in eimguorder in pre-
colonial Africa?
2. Highlight some checks and balances mechanismyio making

processes in pre-colonial Africa.
6.0 TUTOR-MARKED ASSIGNMENTS

1. How did the authorities ensure compliavegh rules in pre-
colonial Africa?

29



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

2. What were the specific roles of the three anmerisuring lawful
behaviour?
3. Explain the relationships between the three arhg®vernment.
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1.0 INTRODUCTION

We define cross-boundary interactions as glaenut of relationship

between two or more distinct cultural or linguisgioups or states. Such
interactions could be peaceful through trade onewnuc activities, social

activities or cultural interactions. They couldalse violent and tension-
soaked, as a result of politico-military aities such as wars and
conquests. Either by peace or war, an importantitre$ cross-boundary
relations has been the spread of some culturds tsach as religious
ceremonies, names, dresses, royal emblems, titlesencies and some
other forms of socio-political and economiagstitutions among the
interacting communities. In our discussions of mgwup relations, we

shall dwell on such critical issues as dradrade-routes, markets,
religions, wars and diplomacy.

2.0 OBJECTIVES
After you have studied this study unit, you shdwddable to:-

understand the nature of international retegtion pre-colonial
Africa.
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gain the ability to compare international relatiom®oth periods.
be familiar with foreign policy methods of the era.
understand the underlying basis for interaction.

3.0 MAIN CONTENT
3.1 Economics

The system of exchange and production hadayd taken a cross
boundary toga in pre-colonial Africa from the easlti period. The major
economic activity that facilitated cross—boundarteraction was trade.
Trading activity in pre-colonial Africa was based agricultural products
as well as in solid minerals such as gold, satte.dasically, this was as
a result of the agrarian nature of most of the eouas. This endeavour
led to the creation of trade routes such as thasF&ahara and Atlantic
trade routes, which facilitated and consolidated interaction through
trade.

However, one form of trade which had its econommd @emographic

impact on the various communities in different egidal zones was the
slave trade. Trans-Sahara slave trade hamhedr some states while
undermining others especially in the North. Ondheer hand the Atlantic

slave trade later became the mainstay of the ecasooh several coastal
states and their immediate neighbours in the Hartdrespecially Yoruba,

Ashantes, Dahomey, Igbo and Benin.

For our purposes, a very comprehensive systgrattern of trading
activities would be relevant. In this respect, &réwl the Sahara and Sudan
during this period would perhaps be the best fitdor case. Villages in
the savanna were compelled by the conditions untiéch they lived to
endure the rigours of a subsistence econoysy, they managed to
produce occasional surpluses, which they were emg&ade whenever
the opportunity presented itself. In his extendadney through Mali and
adjacent lands, Ibn Battuta, as stated eraneported no difficulty
obtaining local foodstuffs at stopping points alotig route, farming
wives greeting the travelers with millet and ricéieh they sought to
exchange for salt, glass ornaments, and perfumes.
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This was but particular evidence of a trading carplhat spread its
network throughout the West African savanna anddipraccounting for a
lively and continuous exchange at local amgional markets, and
eventually channeling goods into the main commeerigries that bound
West African to the Mediterranean and Middle EAstthe village level,

the markets were held weekly or at some other aegoterval, each day
at a different hamlet, the goods restricted fog tost part to locally
grown foodstuffs, the merchants those hard-workargh wives hopeful

of adding to their limited resources through thke s# a chicken, some
eggs, a portion of surplus grain, or even a hotlspaoduced expertly in
a tiny portable kitchen.

From time to time the itinerant merchant appearetha village market
but more often he was to be found in the largeiorej centers that grew
up at important intersections or near the seatowegiment. Here were
located mercantile clans like the Mandinka-speakgula for whom

trade was a full time occupation, which they pudsuath such skill, and
determination that their very name came to be symwmus with ‘trader’

throughout West Africa. Making full use of familgonnections, Dual
merchants shipped goods across West Africa, motWiag along forest
paths on the heads of slave porters, across tlaisavn donkey trains,
and down the rivers in fleets of dugout canoes.

The movement of goods involved many items in a demgxchange

marked by a shrewd sense of profit and patience to overlook
immediate for ultimate gain. Rice, for exampleghtibe sold at a loss in
a forest market in order to quickly obtain kolastdr sale at high prices
in the north. Rarely, however, was the transaciasimple exchange of
two commodities. More typical was a commerceolmwmg numerous

shipments, shipments, purchases, and sales,carthignments making
several journeys to centers where they were éd/idome sold, some
retained for further shipment, some combined welvrots and sent off

to still other markets. Such complexities requitleak merchants fill many
roles, acting variously as exporter and importerpeoker, as shipper, as
wholesaler, and as retailer.

Much of this local and regional traffic eventuafiyund its way to the
principal entry points perched near the end ofdésert, for it was, in
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fact, part of the great movement of goods that &mrthe trans-Sahara
trade. At towns like Awdaghost, Walata, Gao, Kano, the caravans
arrived and departed, negotiating the difficulsel® passage in a two-
month march during which they often fought bothrstoand brigand,
ever mindful of the need for haste to the next oémfore supplies of
water were exhausted. Given competent guigestection purchased
from the desert peoples through whose territogy thassed, and wells
unspoiled by drifting sand, the travelers found 8shara passage more
uncomfortable than dangerous, its chief irritaritese desert lice and
scorpions encountered at each oasis. Buffeéledstomps or attacks,
however, a train might lose its way in the wastd)grerhaps slaughtering
its camels for the moisture in their craves,desperate measure that
sometimes saved those for whom rescuer vess, rbut more likely
merely postponed for a few miserable days the alimloss of men,
beasts, and cargo.

The earliest known desert crossing dates fromiteerhillennium before

Christ and was undertaken by hose-drawn charetslence of which

occurs in cave drawings from the Fezzan to the INigerodotus reported
these vehicles in the fifth century B.C. but, orthe camel made his
appearance, use of the horse declined except almnglesert edge. It
seems probable that a certain amount of commersetraasacted across
the Sahara in these early times; howeveg, Itk of Mediterranean
artifacts in the savanna and the paucity of egfees in ancient texts
suggest that such trade must have been slightnésahittent.

The camel greatly eased the desert passage, famadtned for the Arab
and Berber merchants from North Africa to orgarapel direct the great
caravans that maintained the trade for over a trasyears until the last
decades of the nineteenth century. Following tbe of Islam in the mid —
seventh century, Arab armies conquered North Afdnd Arab settlers
were soon established in Egypt and in the Maghhelse regions of
Mediterranean Africa lying to the West. From cestalong the northern
desert such as Sijilmasa or Wargala, North Afrioaerchants began to
organize and dispatch caravans to the south lad#nrich cloths and

tempered steel, with cowries from the Indian Ocaaa glass beads from
Venice, with copper for the bronze-casting indestrof Ife and Benin,

with dates, figs, and other oasis foods, with a $awves for the courts of
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savanna kings, and with vast numbers of Barbargd®oto sustain the
royal cavalries and endow the king’s officers watlprestigious transport
appropriate to their elevated station. By about0lAM. there were four
main routes. Two in the west started from SijilmasaMorocco, one
descending through Taghaza to Awdaghost dmed dther proceeding
straight south to Timbuktu and Gao. The other iegan in Tunis and
Tripoli, moving across the desert to Hausa land Bornu respectively
via the Fezzan.

The caravans also brought south quantities ofcgadtried from Saharan
mines; in return West Africa sent north its celébdamalaguetta pepper,
acacia gum used in Europe as fabric sizkwja nuts for the North
African market, leather goods and cotton clothesiqdarly from Hausa

land, and many slaves destined eventually for theslitddrranean basin
and the East. Far more than all these other gdumsever, it was gold
that was shipped north to the hungry markets ottiNafrica and Europe.

Like the Dyula, the Arabo — Berber merchamaintained agents at
numerous points, north and south to keep checkhercompetition, to

follow the market trends, and to observe, perhagsftuence, important

political developments. Such elaborate orgdinimawas essential, for
expenses were high and decisions based daolty or inadequate

information could prove fatal. The cargoes weresthat both northern

and southern terminals as well as en route, anldetge costs were added
expenses of transport — camels rented or bougides, outriders, and

drivers, food and forage for the journey — as \aslthe price of the cargo
itself. All these factors greatly heightenadxieties over the desert
journey, yet the profits were great indeed for ¢hegho adventured and
overcame its hazards. Personal fortunes may bemedkby an individual

promissory note of six thousand gold ouncesorded in the tenth
century, or the seventy-five hundred ounces of goidorted annual by

merchants from Jenne in the sixteenth century. &/bilerall estimates

are difficult, it seems reasonable to value thalteblume of business

crossing the desert each year at more than fiverednthousand ounces
of gold.

At another level, the trading interactions amorgypkeople of pre-colonial
Africa also facilitated language transfer from doeation to another and
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also encouraged the exchange of ideas and sodtiiatadibeliefs.
3.2 Politics

Political association in this era was centered mdouraditional
authorities, with major areas on the continent ingamore of a modicum
of similarity than differences. Once more, the Swe$® case would be our
case-study. The great empires of the medieval iSUdave sometimes
been regarded as ephemeral political entities witigoeat intrinsic unity
and lacing even frontiers to delineate the extdntheir authority. In a
purely time sense it seems unreasonable to impeékness to states that
lasted as long as Ghana’s three centuries, Mdfexteve existence from
the advent of Sundiata in 1239 A.D. until the captaf Jenne by Sunni
Ali. Over two hundred years later, the unbrokenudand-year reign of
the ruling Mais of Kanem-Bornu, or the long-livelsility of the Mossi
states. Furthermore, the test of political vitalitythese African kingdoms
must be in terms of Africa’s own traditionabcial structure vastly
different from the concept of empire that develgped example, in the
West.

Political authority within the black African civdation of the savanna had
evolved over time at two differing level, each dfieh was rooted in the
idea of mutual relationship between individuar groups. One level
comprised the village community which was the esakeaconomic unit
of this rural civilization. Within the village, dubrity rested with such
individuals as the heads of families, the membéitse council of elders,
and the chief. Within their sphere the agk leaders continued
unchallenged, for the connection between the wgllagd the enlarged
state was made at quite a different level of praitrelation.

This second level was the lineage or the a@gouping involving
individuals who possessed common ancestry or icinége grade. The
number of these groups, spread out over a numbegillafes, shared a
fixed status such as rulers, nobility, slavesd others, performed
hereditary occupational roles long associated whiir family group —
farmers, merchants, craftsmen, hunters, and sahk-do in the case of the
age set, inherited different civic functioms they passed through
successive age grades. State making occurred \hieeledader of one of
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these affiliations, the head of an age group, erdief of a warrior clan,
for example, succeeded by persuasion or mumeally by force in
imposing his authority on a growing number of ipeledent villages.
Such a configuration, based upon duties angoresbilities within a
group membership, constituted a vastly differemtrnfaf polity than the
idea of state defined by territorial dimemsiand the imposition of
authority by one civilization, nation, or politicaksociation upon another.
Under this system many political groupings basedireage and age-set
relationships could coexist within the same stdtaying little impact
upon each other or upon the village comnyun& lineage could
profoundly change its character, perhaps Ogptang Islam, without
having any marked effect on the rest of #Hoziety. The ruler was
concerned, therefore, not with total dominationaoparticular territory
but with maintaining clan relationships on which ¢muld rely for such
services as troop requisitions, tribute, labam the royal lands, or
servants for his court. In the Sudan, the state rh@doundaries, only
spheres of influences. It had no name, only tie at its ruler. It had no
body of law, only the fixed obligations bdsepon kinship or other
inherited status. To be sure, the system had nemaiate weaknesses,
although such weaknesses have been apparent i qibidical
configurations from the days of yore to the moere.

Another interesting dimension to commercial/ecoroativities during
this period is the case of the forest belgions. For this area, few
communities were completely self-supporting. It Wasrefore a case of
economic interdependence since some had cdities that others
lacked. A hypothetical case goes thus; there agengghboring villages,
while one is by a river full of fish, the other has river, but is built on
clay soil, which can be used to make pots. Eachshagething the other
lacks, and the inhabitants can make an exchanday—pots for fish. In
essence, the fisherman provided the fish, while po&er provided the
pots. There was therefore no need for sjieeth retailers whose
profession it was to trade.

Several villages may be close to one another, epobducing

commodities which are wanted in the othdfgre instead of direct
exchange, the commodities may be brought for bdadeone village,
perhaps to each village in turn on successive dayis. means a market,
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and a regular market day. Here trade has to be mganized. If the
market lasts all day the fisherman cannot take tiftldrom work, so he
sends his wife, who thus becomes a part-time tralgs is how trade
grew up in the forest belt of coastal West AfriG@mall communities,
largely, but not completely, self supporting, exuipad goods with one
another. But there was no need for a specializading profession, for
women could combine trade with their house hold dadhily
occupations.

Interestingly, political institutions were transfed from one state to the
other and from one community to the other, throtlgh process of cross
boundary interaction. This means that sombtiga institutions and

activities were transferred through conquest, wat axchange of idea.
For example, the Igbo in the Eastern Nigeria aghllgiacephalous and
usually organized along village lines but througkit interactions with

the Benin Kingdom they embraced the Kingship systeemce title such

as Obi of Onitsha and his Ndichie became assatiatth the Igbo. In

spite of the above example, it is noteworttiat whether in the
monarchical forms of government (found in most egadf Western and
Central States) or in the segmentary types ofipalibrganization (found

in those African States that are not celytralrganized), there are
institutions or bodies that performed law makirayy implementation and
law adjudication functions in the societies, beftiie contact with the
Europeans which established the modern politicsltirtions.

3.3 Cultural

Cross cultural relations was a welcome dguwakent in pre-colonial
Africa. Foreign cultures that were perceivad providing positive
influences on the community were welcomed wholertleedy, while the
opposite was the case for those perceivéegrwise. In pre-colonial
Africa a lot of cultural practices both nrk and intangible were
transferred through cross -boundary interactddmong the Efik and
Ibibio there were both masculine and feminméts which used the
Nsibidi sign language. This became a possibildyaaresult of liberal
cross-boundary interactions.

In the area of religion, most pre-colonial Africaacieties worshipped
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their local gods and deities and used tlegad ancestors as the
intermediaries between the living and the gods. Wbeship of the gods
did not however foreclose the possibility of othmeligions into African
communities. Most significantly, Islam penetht pre-colonial Africa
from the early 7th century. The North African ssatnd most Western
Sudan states became highly influenced by Idl@mic religion and
culture. For example, the Kanem-Bornu Empire wagmed in Arabic
literature as a Muslim state because the leaderglers embraced Islam
much earlier than other peoples of African descent.

Furthermore, cultural interactions also led to tt@sformation of some
segmentary societies into centrally organipaditical units, and also
provided a soothing balm for tension and threatrots-boundary wars.
For example, the Ashanti and Fante settled mostesf quarrels by using
their daughters that have been given in iager to either side as
Ambassadors of peace. Also, the camel used fospgatation among the
Hausa- Fulani in Northern Nigeria is a crdtupicked up from the
Berbers, Tuaregs and Moors traders of North Africa.

3.4 Socials Interaction

Perhaps, the nature of social interaction on thermational plane in the
contemporary world has become very massive, yerigsn can be traced
to pre-colonial Africa. In that era, local commues, and the far-flung
ones, aspire to promote interactions in all facétsuman existence. This
ensured the lessening of tension, and by extensimn possibilities of
wars. Indeed, cross-boundary social activities &eilitated interaction
and encouraged relations across boundarywof ¢r more states or
societies. Some of these activities include thgawoization of wrestling
matches among various societies to commence some @b friendly
relations or to start diplomatic ties. Such harroasikind of relationships
encouraged the practice of inter-communal iages, inter-change of
names, and so on. As such, there were commonailitidse conduct of
ceremonies, such as death, burial, child-namiryg, et

4.0 CONCLUSION

Here, it has become apparent that cross-boundéatoreships predate
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the conduct of modern-styled international relagiomhese relationships
have been an exemplification of foreign policy, ldipacy, international
economic relations, international political andisecultural relations, as
we have them today.
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5.0 SUMMARY

This unit was discourse of the operation of impoEedo-American law
in pre-colonial Africa and its impact — be it ecamo, political, cultural
and social.

SELF ASSESSMENT EXERCISES

1. Discuss the nature of international relationprig-colonial Africa.

6.0 TUTOR-MARKED ASSIGNMENT

1. Give a brief narration of the trans-Saharandrad
2. Discuss the role of economics in pre-colonialigs international
relations.

7.0 REFERENCES/FURTHER READINGS

Fred Burke, 1974: Africa: Selected Reading (ed)AUSoughton Mifflin
Company.

Robert S. Smith; 1989; Warfare and Diplomacy inguknial West
Africa, London: Methuen & Co. Ltd.

A. Osuntokun & A. Olukoju (eds). 1997; Nigerian P&s and Culture.
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MODULE 2

Unit 1 Sources of Pre-colonial Africa Internatiohalw
Unit 2 Laws of War in Pre-colonial Africa

Unit3  The Nature of Modern International Law
Unit4 Sources of Modern International Law

UNIT 1 SOURCES OF PRE-COLONIAL AFRICA
INTERNATIONAL LAW

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1  Municipal Laws
3.2 Religious Practices
3.3  Myths/Belief System
3.4  Conventions

4.0 Conclusion

5.0 Summary

6.0  Tutor Marked Assignment

7.0 References/Further Readings

1.0 INTRODUCTION

A review of pre-colonial African system revedlsat legal or ethical
norms, backed by religious sanctions, were oftersiciered in organizing
actions and transactions between independefticpl units existing
within such civilization and culture. In many okese societies, there were
legal or religious principles that established nmoeg to handle
communications between the political unitsg.(evarious forms of
diplomatic), commercial transactions, conduct offes®® and observance
of treaties.

Incidentally, there are many analogies betweerrules found operating
effectively in historical systems and those of emdinternational law.
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Evidence in the reports of explorers and engecent studies of
anthropologists have noted the rather sophisticaitgs and ceremonies
that were associated with economic, diplomatic, muldary transactions

between tribes, lineage groups and empiresio8l all peoples used
various forms of treaties to secure peaolpwed by some kind of
ceremony, ritual or sacrifice to seal obligatiofite sanctions to these
treaties were often religious beliefs that those Wwhoke them would die

or receive some violent punishment. Economic emgha were usually
consummated according to strict rules, and in maages, tribes also
possessed rules and customs regulating theormme and conduct of
warfare. Regular observance of these religiousaiess helps to explain
why, despite frequent wars and violence, many Afritribes survived for

centuries.

In those ancient times, the role of law in ordertransactions between
independent states was much less in evidencefeamdanalogies with

modern international law are to be found. The mdmas neither fully

recognized the concept of a family of sovereignestaor a well-defined

body of law. Although some vague understandinggoarig to diplomatic

immunities and commercial transactions seem tad,esavereigns did not
faithfully observe them except when they fearedosesr reprisals. There
was so little faith in treaties that the signaterioften exchanged their
hostages as a guarantee for compliance. &idr use of force were
accepted as normal activities of the state, whetinelertaken for glory,

plunder, territory, or creation of vassal stateordlimportantly however,

is that there were strict rules governing the cahdf warfare. One of
such is that warriors fighting from chariots coulok strike those on foot,
wounded enemies could not be slain, and, as a fdr@arms control,

poisoned weapons could not be used. In essenagitm of the glaring

weaknesses of the dictates of international laes,sibciety still observed
some level of deference for such laws.

As in the modern times, various pre-colonial Africaommunities or
societies exchanged various forms of relations wite another. The most
prominent were the trading relations. Moreovee thteraction among
these societies was not restricted to only peacefigagement such as
trade, cultural, marital, religious, politicalelations but also involved
conflict interaction. Arising out of this web oftaans and reactions were
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certain general rules which the pre-colorsatieties stuck to as the
guiding tenets of inter-tribal relations both dgyithe time of peace and at
war periods. This body of laws, conventions andt@ms among and
across traditional African societies is what wearelgas the pre-colonial
Africa International Law.

Attempt at the study of the “international law” pre-colonial Africa
necessarily takes off from a parallel studfy international relations
among the pre-colonial communities. A number otdes facilitated the
coming in contact of several African societies. @maor factor was the
reason of the interdependent nature of the pedpbeause no single
community produced all it needed to survive, thengwnities met with
one another to exchange commodities which theyndid control but
needed. For example Oyo and Nupe people produdadnkibs that were
exported to the Hausa states. Between the Nupdhen®@yo peoples, a
great deal of trade relation went on. Fostance, the Nupe traders
supplied potash, shea butter, cereals, bandletle, and others in
exchange for yams, palm kernels, oil, cam wood earth wares. For the
Jukun as part of exchange relations, because these wnainly
agriculturists, they produced food items both lfwral consumption and
for their neighbors. Common among the exports weoendnuts, pepper,
oil seeds, ivory, and ostrich feather.

To buttress this point, there is the need to cgteathe nature of export
trade in pre-colonial Africa. Some highly valuedroonodities were made
only in a few places, but were in demangroa wide area. Often,
potential customers were hundreds of milesayairom the place of
manufacture. To supply them, the commodities weaasported over
long distances. Such trade we can reasonably'egibrt trade’ for the
commodity was exported far from the place whensas made. Salt, for
instance, which most people find a necessity rathan a luxury, was
manufactured on the West African seashore. Sea wai® made to flow
into shallow ponds where it evaporated in the loeéahe sun, leaving a
thick, salty crust on the ground. This defpagas scrapped up, and
purified by being mixed with warm water apdured through cone-
shaped baskets, filled with straw. This strainefdtloé earth. It was then
re-dried in the sun. The finished salt was therquaup in baskets to be
‘bartered’ with the inland peoples who had way of making it
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themselves.

Cotton, imported originally form the North Africgrew plentifully on
many farms and in compounds (though it was nottpthsystematically
in plantations). In some places people sfized in weaving it and
exported their woven cloths to regions where thigyribt weave. Some
special cloths were sought after over an enormoea dike the famous
Kano cloth).

For the western part of the continent, there wack easily workable
mineral deposits. The archaeologists who hewestigated the Nok
culture of Northern Nigeria have proved that ircas tbeen worked here
for about two thousand years. In some places iras @xtracted from the
ground surface, in order that shafts were tunnweaach the seams of
iron ore. The extracted ore was smelted in furnaaed the smelted iron
was then shaped into bars. Iron became an expertalphmodity which
could be exchanged against other goods - saltinkiance, for most
swords or farming implements; sometimes it was itgpaanufactured by
blacksmiths on the spot.

Other industries that produced goods for exporeweather making, and
perhaps soap making. The cattle keeping peopleglion the fringe of

the forest belt could export leather goods in® fibrest country, which

was unsuited for rearing cattle either tanned haekides manufactured
into goods like sandals or shields. Soap was mada palm oil mixed

with ashes. The soap manufactured on the Plantd@mds, off Sierra

Leone, was of such high quality in the sg®enth century that the
Portuguese government are said to have prohiltiteelimg imported into

Portugal to compete with the Portuguese soap.

The export trade, then, was based on localizedsings. Some industrial
workers were set apart from the rest of ¢peedominantly farming)

population: miners, perhaps, and certainlyckdaniths. But in some
industries there were no specialized full time versk For example sea-
salt was made by women or by men too old to farmnde industrial

organization did not lead to any widespread dwisof labor among

manual workers.
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Export trade over long distance required specidlizaders who were
occupied solely with transporting goods and bartethem with distant
customers. They tended to follow familiar pathsrfrone locality to the
next, so trade routes developed. People who livethem could count on
getting imported trade goods regularly. A villagarket might develop
into a long distance trade market if it lay on important trade route.
People would be attracted to live there, and tlage becomes a town.
As the market grew it needed a more complicateghrorzation: market
officials to allot pitches, hear complaints and keeder. It also provided
wealth for the ruler, who could levy duties on tmarket people. The
implication of this on international law should rio# lost on us.

In the village community every able-bodied persamed: in the market
town, occupations could be more specialized. k& Yoruba cities, for

instance, there were many who did not farm: the @i his court, the
market officials, and the itinerant import-expatiders. Food had to be
provided for them, either brought in from the surrding villages, or

grown by the town people who went out daily to tHarms. This swelled

the volume of goods sold in the market, for fooduldobe sold there, as
well as imported commodities. Nevertheless, aparmfthe long-distance
traders, there was no real class. As in the \abBagthe markets were
carried on largely by women for whom it was a parnte occupation —

though vital to the community. Nor, in then submmste economy of West
Africa, were farmers able to grow food for expbeyond their own

locality, for each community grew the basic foodtpport itself.

The implication of this trading relation was thaengendered a form of
cultural exchange or diffusion. As such there wes spread of some
common cultural traits, religious ceremoniemmes, dresses, royal
emblems, and practices which influenced wllaveloped as African
international law in the pre-colonial era. As exafjes in trade went by
there was the need to secure and ensure wholessatinglamongst them
which came to be established through treaties aatl taking. Again,

certain widespread practices came to be péede as conventions
governing international intercourse among neighteord other trading

partner-communities.
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The relations among the various societies werelinoted to peaceful
relations, but it equally involved conflicts. Pripally, the issues of trade
and trade-routes have been found to be one ofréaeagt causes of wars
amongst the communities of the era. The consequehcgar was the
conquest of some groups who became subgedhé control of the
conguering empire. At other times, armistices waxehanged and mutual
agreement was signed as guiding principles foréuinteraction. In other
cases, diplomacy played key roles in the exchamjeterms and the
establishment of the rules of inter-communal/soesetelations. Some of
the diplomatists have ended up contracting treédietheir masters.

On the whole, there were unwritten laws that guidlee relationship
between and among these peoples. These dawsbe said to have
emanated from the under mentioned sources.

2.0 OBJECTIVES
After you have studied this unit, you should besabt

understand the notion of recognition of stateshm ¢onduct of
inter-state relations.

distinguish between the “constitutive” and “dectarg’ views.
understand the linkage of these theoriesth® positive and
naturalist’s positions.

understand the basis of legal antecedents in posiebAfrica.

3.0 MAIN CONTENT
3.1  Municipal Laws

Many experts or scholars of African history (indiges and foreign) hold
the view that most pre-colonial African “states’ash similar pattern of
social organization, control and administratidkccording to Robert
Smith in his study of warfare and diplomacy in &&j there is the belief
that the political life of the peoples of West A&fj in particular and
Africa in general provided the tendency towardsyuof customary law
over a large part of Africa and consequentiallyvdimg the context and
content of what constituted the international lawnoag this
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primitive/primordial societies. He expatiated tlaat the account of the
exchange of diplomatic relations through sendingeg@resentatives, the
aim of the diplomatic exchanges was to be the mbgnghich the policy
of a government through negotiation was achievduls hiad manifested
in either informal understanding or specific treatiThese all point to the
fact that as with the domestic or municipal laws tnternational laws
were largely unwritten. They were a mattér noutual understanding
among the societies which were parties to it. Sarchngement could be
secret or open. These agreement or treaties catthiastilities among or
between states. It also concerned trade. About,lif'80OHausa states of
Kano and Katsina entered into one; another boundgrgement was
enacted by the end of Kanem wars of Idris AloBetween 1730 and
1748 Oyo and Dahomey made peace treaties. Otherpdes were those
of the treaty of Jarapanga between Ashanti andéfeated Dagomba and
the anti-lbadan alliance of the Ekiti small states.

3.2 Religious Practices

Religion is believed to be the opium of any sociéttyno other time is
this assumed to be truer than in pre-colonial Afri&t this point in time,
religious practices were taken as matters of lifd death. All societies
had their traditional way of worshipping thejods, and the various
doctrines determined the behavior of the individaradl by extension, the
collectivity (the adherents). These had great erftes on rules that were
applied at the domestic level and inadvertentlyttninternational scene.
Most of the traditional beliefs condemned evil ae#arded good, and
most often, these ideological concepts formed #dmesbof legal standards
between societies, even across borders duringo#hrisd. Even after the
embrace of Christianity and Islam from both the ¥#&esand Arab world
respectively, the momentum for the role mfigious practices in
establishing the rule of conducts for society iasetl tremendously.

As regulations guiding inter-state relationgligion also played a
significant role especially with the contact hvithe Northern African
states that brought about the spread of the Islaehigion. This was not
in any easy manner but through conquest @dowhination. Having a
common outlook, it became easier to relate with Hody Qu'ran. The
content and injunction of the Qu’ran guided int&tes practices. Clearly,
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the introduction of Islamic doctrine into vaus part of Africa was
accomplished by that of the Islamic law. This wasvever made to
accommodate the customary laws of the people wihidnot pollute or
dilute the central tenets of the religionpeS&ifically, a degree of
uniformity among the Islamized states of the cariinrwas introduced in
such matters as the disposal of booty and themiedtof captives.

3.3 Myths/Belief Systems

Apart from and before the diffusion of Islam intany of the states of
pre-colonial Africa, the traditional belief systenas the basis of inter-
state relations. This was owing to the fact of fe@anogeneity across the
continent in certain aspects of life including thealings/interaction with
the outsiders. More so, the myths and belief systefmthe continent
supported holding sacrosanct, treaties solemnlgredtto and gave a
binding force to it. Therefore, treaties wenith practices such as
swearing of oaths, preparation of sacred emblemgations and so on.

3.4 Conventions

These were those aspects of their relations whieteweither religious
nor fundamental rituals. These aspects were tindseh resulted over
time from common practices and became held as @atte rules of
intercourse between or among pre-colonial Africar. iistance, the issue
of paying tribute to stronger or overlord statedme a rule rather than an
exception. This also went with the sending andttneat of emissaries,
equivalent of modern-day diplomats. It wasganeral practice to
exchange ambassadors among the states/comesurti pre-colonial
Africa to represent the interest of the kingp designated territories,
mostly conquered territories. These representatwere expected and
were treated with the understanding relating whid king who sent them
to represent his interest. This was more importeacause, the
messengers could sometimes be members of the faoydly. They were
also known to carry around badges signifying this.

In the area of war relations, there was supposée @ formal declaration

of war contrary to surprise attacks, though thesmetimes happened.
The challenge among the Yoruba state was alwaykarform of an
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“Aroko” (war message) sent through the ambassaflaheo challenging

king. In some places, to minimize the occurreace the destructive
effect of war, there was the arrangement of thehamge of excess in
casualties of war. In other words, it was parthdit convention, to send
the number of people a particular community killadexcess to a place
which killed less, a sort of balancing method.

In essence, the international law of the-qmienial Africa was an

extension of the municipal laws of the states. Was made possible by
the degree of similarities among them and the aegfanter-penetration

in peaceful dealings. The law guiding the relati@msong these states
went beyond the boundary of the peaceful to thenred the violent. The

effectiveness and compliance with the inteoma law which was

largely unwritten was through certain superstitiongeligious practices

such as oath taking, swearing and the lWkech made the treaties,
conventions and agreements sacred.

4.0 CONCLUSION

We conclude this unit by noting that the developnwdrthe modern legal

system was largely euro-centric in character, andrated from the push
and pull of autocratic rule, religious infhees and other extra-legal
sources. It is almost impossible to link teeolution of modern

international law to the practice of intefomél law in pre-colonial

Africa. The point of departure evolved from the essity for international

law in both eras. The emergence of inteomafi law in Africa was

prompted by the necessity of economic activitielsough, these laws
were crude at the initial stage, and thus had dothgough series of
processes to fine-tune the mechanisms. By and,lavgge we can not

conclude that international law in pre-colonial i8& had technical issues
such as the Laws of the Seas and Human Right Lats istatute, yet it

provided enough legal strength to guide domduct of relationships
between the members of the society and divealled international

community.

5.0 SUMMARY

Attempt has been made to examine the sources erhational law in
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colonial Africa and the relationship with meipal law, religious
practices, myths, beliefs, convention, etc.

SELF ASSESSMENT EXERCISES 1

1. Describe the evolution of Modern InternationamLwith respect
to Europe.

2. Explain two of the sources of pre-colondiica International
Law.

6.0 TUTOR-MARKED ASSIGNMENT

1. The Development of Modern International Law Wagely Euro-
centric. Discuss.
2. Draw a linkage between municipal law and inteamal law in

pre-colonial Africa.
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UNIT 2 LAWS OF WAR IN PRE-COLONIAL AFRICA
CONTENTS
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3.0  Main Content
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3.2  Treatment of Prisoners of War
3.3  Children/Elderly/Women
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5.0 Summary
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1.0 INTRODUCTION

It is easy to assume that no law can actually gottez conduct of war. A
classic prompting for the assumption is the assenby the renowned
Roman orator- Cicero, who claimed that ‘laws atensiamidst the clash
of arms’. In essence, a war would commence whers |&ave broken
down. However, glaring examples of war tribunakcontemporary times
have put a question mark on the veracity of theragsion. The cases of
former leaders of Yugoslavia, Rwanda, Sierra-Leané Liberia are high
profile examples of the limitations of warring pes. Just like it is in

modern times, warring parties had limitations concey their actions

towards one-another, the neutrals and other aatothe society. It is

however pertinent to dwell more on these laws g@dieghto modern times
because of their more explicit nature. Ftwe documentation of this
aspect of pre-colonial Africa is not as robust leet ©f the modern state-
system.

As it were, these laws are based on customs, behadres and traditions
that have passed through several phases of dewetdpIn our present
world, these laws can basically be brokeowr into five main

characteristics. These include:

1. The first Geneva Conventions for the Protectdrihe Wounded
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and Sick on the battlefield.
2. The second Geneva Convention for the WedndSick and
Shipwrecked at sea

3. The third Geneva Convention on the stadud treatment of
Prisoners of War.
4. The fourth Geneva Convention for the Protectib&ivilians.

5. The Additional Protocols of 1977.

The above conventions act as guides against th&tioio of the rights of
different categories of non-combatants and in s@ases, combatants
who for various reasons might not be in a positmprotect themselves.
The definition of combatants and non-combatantseapicit within the
provisions of the law. A combatant being, ‘any membf the Armed
Forces except permanent medical and religista$f. Furthermore, it
includes any member of an armed group if suchndeu responsible
command, carries weapons opemy least during every military
engagement or for as long as the person is visblthe enemy when
engaged in military deployment. For the non-comtatare civilians or
persons not belonging to the armed forces. IniBpeerms, protected
persons and objects include, members of Red Cross Society/Red
Crescent personnel, their installations antiicles, safety zones and
hospitals, civil defense group members, cultural property/special
protection (three small signs), general protec{one big sign), flag of
truce and works and installations containing daoggiforces. Violations
of any of these laws have been treated wlitith@ seriousness they
deserve by the relevant international organizatityas are charged with
such responsibilities. In most cases, violators aceight to book at the
end of the war. The cases of Slobodan Miloseviemé&r President of
Yugoslavia, Jean Kibanda- former Rwandan PriMmister, Hinga
Norman- former Vice-President of Sierra-Leone pointer to the fact
that the international community is committea prosecuting persons
alleged to have violated the laws and customs of Wae recent clamour
by a section of the international community for gvesecution of Charles
Taylor- former Liberian President for committingcrimes against
humanity during the course of the civil war thaged in his country is a
testimony to the importance of the laws of wartHa final analysis, feer

a conflict has ended, persons who have committeztaered any breach
of the laws of war, especially atrocitiesaynbe held individually
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accountable for war crimes through process of R&o, nations which
signed the Geneva Conventions are required talsdar, then try and
punish, anyone who has committed or ordered celgiave breaches"
of the laws of war. (see GC lll, Art. 129 and ArB0)

According to Olowo-Ake (2005), there are basic piples that must be
adhered to in the utilization of the law. These are

1. Distinction- combatants must distinguish clearlyetween
combatants and civilians or the civilian populatid@ombatants
can be attacked unless they are out of action,heing been
injured, captured or surrendered. Civilian® arotected from
being attacked but lose the protection once theyddeto take up
weapons to engage in hostilities themselves.

2. Proportionality- when military objectives ard¢aaked, the civilian
population and civilian objects must be spared fianidental or
collateral damage to the maximum extent that isipbs Further,
incidental damage must not be excessive in reldtothe direct
and concrete military advantage from war operations

3. Military Necessity- the 1868 Saint PetersburgclBeation states
that ‘the only legitimate object to which State®w@ld endeavor to
accomplish during war is to weaken the militaigrckes of the
enemy’. The principle accepts the reality of baitieallowing for
whatever reasonable force is necessary; wdulaand; can be
operationally justified in combat to make the opgainsubmit.

4. Limitation- in any armed conflict, the law rerdgparties that their
right to choose the methods and means affane are not
unlimited. Thus the law limits how weapons anditeny tactics
may be used, prohibiting those which canseawnnecessary
suffering and superfluous injury.

It has often been commented that creatings ldor something as
inherently lawless as war seems like a lesson suralty. But based on
the adherence to what amounted to custonmaernational law by
warring parties through the ages, it was felt tadifying laws of war
would be beneficial.

Some of the central justifications underlying laxfsvar are:
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That wars should be limited to achieving tbelitical goals that
started the war (e.g., territorial contr@hd should not include
unnecessary destruction

That wars should be brought to an end as quick[yoasible

That people and property that do not contributehto war effort be
protected against unnecessary destruction andHiprds

To this end, laws of war are intended to mitigate evils of war by:

Protecting both combatants and noncombatams) funnecessary
suffering;

Safeguarding certain fundamental human rights e$qges who fall
into the hands of the enemy, particulariysgners of war, the
wounded and sick, and civilians; and

Facilitating the restoration of peace.

Among other issues, the laws of war addrdsslaration of war,
acceptance of surrender and the treatmenprsioners of war; the
avoidance of atrocities; the prohibition on deldtety attacking civilians;
and the prohibition of certain inhumane weaponss & violation of the
laws of war to engage in combat without meetingaterrequirements,
among them the wearing of a distinctive amf or other easily
identifiable badge and the carrying of weapons bpdmpersonating

soldiers of the other side by wearing the enemgiform and fighting in

that uniform, is forbidden, as is the taking of tages.

2.0 OBJECTIVES

After you have studied this unit, you should beesabt
to understand the origin of the laws of war.
to compare the relationships of the laws of wabrath era.
to outline the relevant conventions on the lawwaf.

to outline the different personalities, places ahgects protected
by law.

3.0 MAIN CONTENT
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3.1 Places of Worship

In pre-colonial Africa, Shrines and Sacred Bushenssme of the places
that were protected from denigration in the cowfkeonflict. Aside the

fact that combat is not allowed to take place enthany one or regiment
that took refuge in them could neither be assaul@mdkilled. As at that

time, Western religion such as Christianity ana@rslhad not taken root
on the continent and therefore, traditional modewarship were highly

revered. It would be a sacrilege to violate sudulaion, and there is no
recorded violation of such a law.

Closely related to the above, is that warriorsfarkidden from poisoning
a river or a well. Africans are of the belief traten if the enemy is
deprived of everything in life, water should nebera part of the denials.
It is considered very relevant to life, as suclidts never allowed to be
used as a weapon of war. In addition, warriors thaght on horseback
were forbidden from striking any enemy combataat tiad fallen off his
horse. They were equally barred from striking argyavhose back was
turned to them, as that would be considered anfamwardice.

3.2 Treatment of Prisoners of War

The armed forces of the belligerent parties maysisbrof combatants and
non-combatants. In case of capture by the enenty lete a right to be
treated as prisoners of war. Without any form aftcadictions, prisoners
of war are in the power of the hostile Governméunt, not in that of the
individuals or corps who captured them.

The law states that they must be humanely treatéidtheir personal

belongings, except arms, horses, and militaapers remain their
property. Prisoners of war may be interned in antofertress, camp, or
any other locality, and bound not to go beyondaterfixed limits; but

they can only be confined as an indispensable measiusafety. The
State may utilize the labour of prisoners of wecaading to their rank
and aptitude. Their tasks shall not be excessive,shall have nothing to
do with the military operations.
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Prisoners may be authorized to work for the PuBkevice, for private
persons, or on their own account. Work done for 3kege shall be paid
for according to the tariffs in force for soldieod the winning army
employed on similar tasks.

The wages of the prisoners shall go towards impigtneir position, and
the balance shall be paid them at the time of tle@ase, after deducting
the cost of their maintenance. In order words,Glogernment into whose
hands prisoners of war have fallen is bound to taairthem.

Failing a special agreement between the belligergmtisoners of war

shall be treated as regards food, quarims, clothing, on the same
footing as the troops of the Government which baptured them. In

addition, prisoners of war shall be subject to ldne@s, regulations, and
orders in force in the army of the State into whiogeds they have fallen.
Any act of insubordination warrants the adoptias, regards them, of
such measures of severity as may be necessary.

Escaped prisoners, recaptured before they haveesded in rejoining
their army, or before quitting the territory occegb by the army that
captured them, are liable to disciplinary punishm@nisoners who, after
succeeding in escaping are again taken prisonsgsna liable to any
punishment for the previous flight.

Every prisoner of war, if questioned, is bound &xldre his true name
and rank, and if he disregards this rule, he isldido a curtailment of the
advantages accorded to the prisoners of war aflass.

Prisoners of war may be set at liberty on paroléhd laws of their
country authorize it, and, in such a case, theybatend, on their personal
honour, scrupulously to fulfill, both as regardsitrown Government and
the Government by whom they were made prisoneks, ehgagements
they have contracted. In such cases, their owmethiment shall not
require of nor accept from them any service incarbfgawith the parole
given. A prisoner of war can not be forced to atd¢ep liberty on parole;
similarly the hostile Government is not obligedagsent to the prisoner's
request to be set at liberty on parole. Any prisarfevar, who is liberated
on parole and recaptured, bearing arms againsetivernment to whom
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he had pledged his honour, or against the allieshat Government,
forfeits his right to be treated as a prisonemaf, and can be brought
before the Courts.

3.3 Children/Elderly/Women

There was a special sentiment attached ¢oféimale gender in pre-
colonial Africa, and such sentiments are beginrimgesurface with the
amplification of gender-related issues in modemmes. Women were seen
as the ‘weak sex’ and such there was usually somme 6f protection they
enjoyed in everyday life, which was extended to plegiod of battle.
Because of the special role they are assumed falyeng in the society,
women were given all the protection they desirdadsTs however not to
assume that there were no women warriors, far ftpas a matter of fact,
Yoruba history is replete with courageous femal@riers who made
‘marks on the sands of time’. It must be noted tiegse category of
women were given special treatments on the batltef(respect for their
sensitive parts) this is asides the fact that theye assumed to be men,
since they were also warriors.

In those times, children were seen as special fyota the gods and their
chances of survival were never meant to be jeopeddirespective of the
socio-political conditions in existence. Ascku they enjoyed special
protection in both war and peace times. Their ¢assot different from
those of the elderly, both male and femdleis is because of their
assumed harmlessness, as such they are equallpraitted in times of
crisis. An example is that of severe pumisht for anyone who
disrespects their sensitive body parts.

Treatment of the InjuredA neutral State which receives in its territory
troops belonging to the belligerent armies shalérn them, as far as
possible, at a distance from the theatre of waratt keep them in camps,
and even confine them in fortresses or locatiosgyasd for this purpose.
It shall decide whether officers may be left atefly on giving their
parole that they will not leave the neutral temytovithout authorization.
Failing this process, the neutral State shall suige interned with the
food, clothing, and relief required by humanityt #he conclusion of
peace, the expenses caused by the internmenbghalhde good.
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A neutral State may authorize the passageudfr its territory of

wounded or sick belonging to the belligerent armeescondition that the

trains bringing them shall carry neither combatards war material. In

such a case, the neutral State is bound to adopt measures of safety
and control as may be necessary for the purpose.

Wounded and sick brought under these conditiorsneutral territory by

one of the belligerents, and belonging te tiostile party, must be
guarded by the neutral State, so as to insure tim¢itaking part again in
the military operations. The same duty shall dezaiw the neutral State
with regard to wounded or sick of the other armyowhay be committed
to its care.

On a general note, the right of belligerents topadoneans of injuring the
enemy is not unlimited. Furthermore, it was esghicraade known that
there were prohibitions on the following acts;

To employ poison or poisoned arms

To kill or wound treacherously individuals belongito the hostile nation
or army

To kill or wound an enemy who, having laid down ayrmor having no
longer means of defense, has surrendered at dastret

To employ arms, projectiles, or material of a natir cause unnecessary
injury

To make improper use of a flag of truce, the natidiag, or military
ensigns and the enemy's uniform.

To destroy or seize the enemy's propertyessnsuch destruction or
seizure be imperatively demanded by the necessitiasr.

4.0 CONCLUSION
In summary, the fore-going is a pointer ttee fact that wars were
regulated even in the Western pre-civilizatiera. The mechanisms

deployed by both belligerent parties and obserwetsether neutral or
otherwise, for dictating the pace, tempo and litrotes of war for the
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monitoring of combats between state-actors devdldpeough the ages.
As at the pre-colonial period, when the weaponsvaf had not become
as sophisticated as they presently are, and wiercapacity to inflict
collateral damage had not been as possible asisiiseoday, there had
been mechanisms put in place to ensure civil casdafcdevastating acts.
Fortunately, if these had not been in erste human kind would
definitely not been constituted as it is todayislthus a good omen, that
pre-colonial African peoples were civilized oegh to recognize the
sanctity of some objects and location, andeed, the necessity to
preserve the lives of some human beings in thetlsmiThese guiding
principles, curtailed the yearnings for war, agdes today. The numerous
conventions guiding the different protocols in teesent international
system have their origins in ancient times. Intémgdy, in contemporary
times, these conventions have indeed curtailedi¢iséructive activities of
belligerents, for even after the stoppage of hitiesl charges have been
brought against perceived culpable personalities.

5.0 SUMMARY
This discourse of laws of Wars in pre-colonial aradonial Africa and
comparative analysis also covered the examinabionarious Geneva

conventions for the protection of the woundeélde sick, places of
worship, civilian population and prisoners of wetg.

SELFASSESSMENT EXERCISES 1

1. Mention the different objects that are held gsanct by
belligerents in war-time pre-colonial Africa.
2. Mention and explain why specific kinds of peopiere considered

non-combatants in war-time pre-colonial Africa.

6.0 TUTOR-MARKED ASSIGNMENTS

1. Compare and contrast the laws of war in bothkcptenial Africa
and contemporary times.
2. Discuss the implications of protection for p@s@nd objects in

war-time, pre-colonial Africa.
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1.0 INTRODUCTION

International law is the body of rules consideredally binding in the
relations between national states, also known adailv of nations. It is
sometimes called public international law in costrato private
international law, which regulates private legtbies affected by more
than one jurisdiction. International law dealith the relationships
between states, or between persons or entitiesfanaht states. It is sub-
divided into "public international law" and paite international law".
When used without an adjective, “international "layenerally refers to
"public international law." Thus, public internat@l law defined, "is the
system of law which regulates the activitieE entities possessing
international personality.”

The lack of record for the pre-colonial Africa etan be captured in
Akinjide’s (1988:15) submission: “In the sparseartof events available
to us, one comes across occasional referencesetoational agreements
and concordants between these medieval Sthtdsthe historians of
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these times showed little interest in such mattansl, we are the poorer
for that”. But indeed, there “is some evidendetlee high degree of
knowledge and the practice of diplomatic law asitkeown in Europe

and Asia”. Specifically, there were African jurists and diplat® at the

court in Delhi in the fourteenth century; there vexchanges of envoys
and courtesies between the King of Portugal and®ibe of Benin as well

as between him and the traditional ruler of then@oin the fifteenth

century. In like manner, there were alliandes attack and defence
between the Kings of Ghana or of Mali and thatMdérocco over the

centuries. Such were the ordinary types of dipkrend other forms of

intercourse within Africa and between it and thésale world.

This section of the work would explore the posgipibf identifying the
different processes through which rules of inteomal law are created
and how proofs of the existence of such rules atabéished. Hence, the
focus would be a bifurcation of the evolution, #xastence and contents
of its norms.

Modern international law as it developed during It 400 to 500 years
was a creature the of Western states and it waernee their purposes.
The historic details of its growth is theidence of its continuous
response to needs at successive stages of padiidatconomic European
life. This fact can explain the only selective gueece of international
law by the post-colonial African states and ersl&liommunist states.
The international law they found at their birth&svin many respects
unsuitable to their needs and interests. Theg d¢éaim to pre-colonial
sources of international law. As was to beeeted, changes in the
character of the international society, especiddlypolitical system, were
always accompanied by changes in the institat and content of
international law. For example, before the risenation-states in the
fifteenth and sixteenth centuries, there was eeitoom nor need for a
comprehensive body of rules regulating refeticbetween the then
existing political entities. Only a few limited gebts (mainly relating to
warfare) were controlled by legal norms, which weaedly worthy of the
name ‘international law’. The Holy Roman Engrerand the Pope
reigned over the Western world and under their al/enle, extraordinary
complex sets of feudalistic relationships of domicea and subjection
criss-crossed an equally complex politically franated Europe.
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Relations between lords, seigniors, princes, ahdrqtossessors of power
were of a personal nature. Their rights and dutefsrred to specific,
limited subjects in a given geographic area, s #everal lords could
have different jurisdictions and competences the same territory.
Exclusivity or monopoly of all political powewithin a territorially
defined area was unknown. Only exceptionally wasler able to amass
a sufficient volume of power to control a givenritery exclusively,
without its being split up into different jurisdiochs of several rulers. In
such cases, a ruler was able to prevent the egeotipower by others in
his territory; to lay claims to the coastlior even the high seas
contiguous to his territory (as, for example, Vendid for the Adriatic
Sea and England for the North Sea) andnterlly to territories
conquered overseas.

Mainly as a result of new economic forces-forentbst growth of urban
economies and the resumption of trade across Euamp beyond-the
Holy Roman Empire broke down. It brought the quila of the least
nominally centralized political order of Europerdshadowing the need
for a different legal system. The reality of a ugdf Christian community
with one law and order for all mankind faded awlayt enough of the
idea survived to affect the development of inteomal law for several
centuries to come. The Treaty of Westphalia in8lé/s the turning
point. It opened the possibility of independestatehood. Kings and
princes eagerly exploited it, correctly calculatithgat future new states
would consider their personal dominion, enlvanctheir power and
wealth.

The use of new centres of independent power gaeealso to the need
for laws regulating their coexistence and relatiomst, until the age of
absolutism had passed, these laws had to reféetpdrson of the rulers
more than the political entities. Gradually, thelatienships of
subordination and super-ordination under theiversalist reign of
emperor and pope were replaced by a system ofdic@iion among
sovereign rulers. The feudalistic entities withithelatively uncertain
borders gave way to states based upon sharplyedeferritory. In this
territory, kings and princes had exclusive pers@uater over people and
things. Laws were now needed to safeguae ihdividuality and
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inviolability of the new states, the power tieir rulers, and the
orderliness of their relations. Some of theseslawere taken over, in
adjusted form, from the ancient Jewish, Greek, Rachan worlds. Others
were gradually generated as need and practice adkdan

As important as the formulation and applicatiomefv legal norms was
the spirit in which statesmen and writers conagittee development of
international law. It was inspired by Roman lawjriGtianity, and the
classic tradition (Renaissance). This inspiratienpptuated into the new
age, religious and moral values and a sense ofgiam) community that
were responsible for softening the use of powerctwysiderations of a
"divine" or "natural" social order and humanitaigm. The surviving
sense of community did not prevent or even miéigabstilities among
European states. As a group, however, these $etesiperior to peoples
outside their select circle. They all felt justdievhen the occasion arose,
to exclude these peoples from the realm of inteynat law. Imperialism
and colonialism with virtually unlimited means welegitimate in this
legal system, which only tried to regulateede enterprises as they
affected the European states among themselvesas not until the
middle of the nineteenth century that some "nonigtian” states were
fully admitted to the select circle, and until thmeddle of the twentieth
century most traces of this superiority complex hadn eradicated.

2.0 OBJECTIVES
After you have studied this unit, you should besabt
identify the different processes of internatiorzadl
understand the evolution of modern International la
understand the limitations of International Law
be familiar with the enforcement process of Intéomal Law
3.0 MAIN CONTENT
3.1 Origin

There was little scope for an international lavthia period of ancient and
medieval empires. Its modern emergence coincidaith, the rise of
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national states after the Middle Ages. Rules ofitinae intercourse and
rules respecting diplomatic agents soon cante existence. At the
beginning of the 17th century, the great multitafesmall independent
states, were finding international lawlessnesdenable and, prepared the
way for the favorable reception given to tiejure belli ac pacis [the law
of war and peace] (1625) of Hugo Grotius - thestficomprehensive
formulation of international law. Though not forilgaaccepted by any
nation, his opinions and observations were reguleohsulted, and they
often served as a basis for reaching agreememtténniational disputes.
The most significant principle he enunciated wase thotion of
sovereignty and legal equality of all states.

Development to World War |- The growth of imtational law came
largely through treaties concluded among stateepded as members of
the “family of nations,” which first included theéases of Western Europe,
then the states of the New World, and, finally, sketes of Asia and other
parts of the world. The United States contributegcimto the laws of
neutrality and aided in securing recognition of tleetrine of freedom of
the seas. The provisions of international lavere ignored in the
Napoleonic period, but the Congress of Vienna edsished it and added
much more, particularly in respect to intéioaal rivers and the
classification and treatment of diplomatic ageftse Declaration of Paris
abolished privateering, drew up rules of contrabaml stipulated rules
of blockade. The Geneva Convention (1864) provitednore humane
treatment of the wounded. The last quarter of @t tentury saw many
international conventions concerning prisoners @fr,wcommunication,
collision and salvage at sea, protection of miggabird and sea life, and
suppression of prostitution. Resort to arbitratodrdisputes became more
frequent. The Declaration of London contained aveotion of prize law,
which, although not ratified, is usually followedt the Pan-American
Congresses, many lawmaking agreements affecting Western
Hemisphere were signed.

3.1.1 Effect of the World Wars
In World War [, no strong nations remained on #igelines to give

effective backing to international law, arfte tconcept of third party
arbitration was again endangered; many of thedstg provisions of
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international law were violated. New modes of werfpresented new
problems in applying the laws of war. Attemptsenfthe war to effect
disarmament and to prohibit certain types of weapalso failed, as the
outbreak and course of World War Il showed. The ef hostilities in
1945 saw the world again faced with gravéerimational problems,
including adjustment of boundaries, care of refgg@md administration
of the territory of the defeated enemy. The inadeguof the League of
Nations and of idealistic renunciations of war tedthe formation of the
United Nations as a body capable of compelling abex to
international law and maintaining peace. After \WowWar Il, a notable
advance in international law was recorded:deéfined as prescribed
punishment for war crimes. Attempts at anegal codification of
international law, however, proceeded slowly urttier International Law
Commission established in 1947 by the United Nation

3.1.2 Recent Developments

The nuclear age and the space age have led to eeelopments in

international law. The basis of space law waseltged in the 1960s
under United Nations auspices. Treaties have bieged mandating the
internationalization of outer space (1967) awither celestial bodies
(1979). The 1963 limited Test Ban Treaty prohibitectlear tests in the
atmosphere, in outer space, and underwater. Thie&hudonproliferation

Treaty (1968) attempted to limit the spreadnatlear weapons. The
agreements of the Strategic Arms Limitation Takigned by the United
States and the USSR in 1972, limited defensive affensive weapon
systems. This was first of many international atreaties signed between
the two nations until the dissolution of the Souwmion. Other treaties
have covered the internationalization of Actiaa (1959), narcotic
interdiction (1961), satellite communicatior{f$963), and terrorism
(1973). The Law of the Sea (1983) clarified theustaf territorial waters
and the exploitation of the sea-bed. Environmeistslles have led to a
number of international treaties, including agreetmeovering fisheries
(1958), endangered species (1973), global waynand bio-diversity

(1992). Since the signing of the General AgreenoentTariffs and Trade
(GATT) in 1947, there have been numerous inteonati trade

agreements. The European Union (prior to 1993, HEweopean

Community) has made moves toward the establishofemtegional legal
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system. In 1988, a Court of First Instance washéisteed to serve as a
court of original jurisdiction on certain economic matters. The
establishment of the InternationaCriminal Court (2002), with
jurisdiction over war crimes, crimes agairtsaimanity, and related
matters, marked a major advance in internationaldaspite the United
States' repudiation of the treaty under Presidear@ W. Bush.

3.2 Nature and Scope

The value and authority of international law isiety dependent upon
the voluntary participation of states in its folation, observance, and
enforcement. Although there may be exceptionsstnstates enter into
legal commitments to other states out of enlighdeself-interest rather
than adherence to a body of law that ighéi than their own. The
formation of the United Nations created aan®e for the world
community to enforce international law agauint mersbthat violate its
charter.

Traditionally, states were the sole subjects oérimational law. With the
proliferation of international organizations ovhetlast century, they have
in some cases been recognized as relevaniegpaas well. Recent
interpretations of international human rights lavinternational
humanitarian law, and international trade laave been inclusive of
corporations, and even individuals.

International law includes both the customary rided usages to which
states have given express or tacit assent angrthasions of ratified
treaties and conventions. International lasv directly and strongly
influenced, although not made, by the writingsusfgts and publicists, by
instructions to diplomatic agents, by important \c@mtions even when
they are not ratified, and by arbitral avsard’he decisions of the
International Court of Justice and of certain nagiocourts, such as prize
courts, are considered by some theorists to bataopaternational law.
In many modern states, international law is by @msor statute regarded
as part of national (or, as it is usually calledjmgipal) law. In addition,
municipal courts will, if possible, interpret maipal law so as to give
effect to international law.
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Because there is no sovereign supranational boéwyfarce international
law, some older theorists, including Thomas HoblSssnuel Pufendorf,
and John Austin have denied that it is true laweXineless, international
law is recognized as law in practice, and the samst for failing to
comply, although often less direct, are, with darexceptions similar to
those of municipal law; they include the force mfblic opinion, self-
help, intervention by third-party states, thanctions of international
organizations such as the United Nations, andyeridst resort, war.

National states are fundamentally the entities withich international
law is concerned, although in certain cases mpalidaw may impose
international duties upon private persons, eltg, abligation to desist
from piracy. New rights and duties have been imrdo®n individuals
within the framework of international law by thectlons in the war
crimes trials, the treaty establishing the Intaovatl Criminal Court, the
genocide convention, and by the Declaration of HuiReghts.

3.2.1 Fundamental conflicts within international law

As a philosophical, political, and constitutionahtter, sovereign states
derive their autonomy through inherent legitimaather than by a decree
of the international community. Though states rttagrefore choose to
voluntarily enter into commitments under interoatl law, sometimes
they will accept legislative process outside tlmim consent. It follows

that they will follow their own counsel when it cesto interpretation of
their commitments under international law.

Some scholars and political leaders have recerglyeal that international
law has evolved to a point where it existparately from the mere
consent of states. There is a growing trémdards judging a state's
domestic actions in light of international law astdndards. A number of
states vehemently oppose this interpretation, ramimg that sovereignty
is and ought to be the dominant value. Similaalypumber of scholars
now discern within domestic law, legislative andligial process that
paralles those of international laws. Opposetat this point of view
maintain that states only commit to internatio@aV Wwith express consent
and have the right to make their own interpretaioh its meaning; and
that international courts only function with thensent of states.
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3.2.2 Interpretation of International Law

Where there are disputes about the exact meanidgapplication of
national laws, it is the responsibility of the csuto decide what the law
means. In international law as a whole, there areaurts which have the
authority to do this. It is generally the respongibof states to interpret
the law for themselves, and there is rarely agre¢mecases of dispute.

Accordingly, the Vienna Convention on the Law oédties writes on the
topic of interpretation that: "A treaty shall beéampreted in good faith in
accordance with the ordinary meaning to be giwerthe terms of the
treaty in their context and in the light of its etj and purpose.” (article
31(1)). This is actually a compromise between tldi#ferent theories of
interpretation:

The textual approach is a restrictive interpretatichich bases itself
on the "ordinary meaning" of the text, the actext thas considerable
weight.

A subjective approach considers the idea behindrdagy, treaties "in
their context", what the writers intended when thegte the text.

A third approach bases itself on interpretationthia light of its object
and purpose”, i.e. the interpretation that bedis sihe goal of the
treaty, also called "effective interpretation”.

These are general rules of interpretation; speciiies might exist in
specific areas of international law.

3.2.3 Enforcement by states

There are a number of enforcement media, but oncesdration would
however be limited to that of states. Ap&fnom a state's natural
inclination to uphold certain norms, the force iofernational law has
always come from the pressure that states put aperanother to behave
consistently to and honor their obligations. Ashwany system of law,
many violations of international law obligai® are overlooked. If
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addressed, it is almost always purely througjplomacy and the
consequences upon an offending state's remutathough violations
may be common in fact, states try to avoid theeapgnce of having
disregarded international obligations.

States may also unilaterally adopt sanctions agains another such as
the severance of economic or diplomatic ties,through reciprocal

action. In some cases, domestic courts may rejdiggment against a
foreign state (the realm of private internatioraal/)} for an injury, though

this is a complicated area of law where internaidaw intersects with

domestic law.

States have the right to employ force in self-deéeagainst an offending
state that has used force to attack its territarpdaitical independence.
States may also use force in collective self-defemshere force is used
against another state. The state against whicle fisrased may authorize
the participation of third-states in its self-defenThis right is recognized
in the United Nations.

4.0 CONCLUSION

In this unit, we have examined the differencesl dinkages between
municipal and international law, and how interoa#il law came into

being. In examining the boundaries of internatidael, we have seen that
there are no clearly demarcated boundaries. Muali¢gwvs exist side by

side with international law, and may apply to indials depending on
their circumstances.

But as far as the comparison between the pracficaternational law in
pre-colonial Africa and modern times goes, we waliktover that there
are similarities in terms of nature, sources angh@ses. The departure is
concerned with the subject, differences iharacteristics of States,
emergence of other actors, and novel developmesisceted with new
challenges in the international system

5.0 SUMMARY

In this unit, you have studied the naturepoé-colonial and modern
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international law, its origin and impact of worldarg and contemporary
development. In the process, the fundamentaiflicts within the
international law were highlighted.

SELF ASSESSMENT EXERCISE

1. Distinguish between International Public lamd International
Private Law. How may they be different?

6.0 TUTOR- MARKED ASSIGNMENT

1. Comprehensively describe the major developmahitgternational
law.
2. Explain the different theories of interpretatiarinternational law.

7.0 REFERENCES/FURTHER READINGS

I. Brownlie, Basic Documents in International La@xford, University
Press, 1995.

A. Cooper, et al (eds.), Enhancing Global Govereaffowards a New
Diplomacy, NY, University Press
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UNIT 4 SOURCES OF MODERN INTERNATIONAL LAW
DISTINGUISHED

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Sources
3.2 Performance of Internal Law in the African Gaxit
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

Unlike modern international law, the sources of-gotonial law are not

traceable to any codified documents. One of theaes is that the period
lacked institutionalized organs, like the Interoatl Court of Justice, that
could have aggregated the desires and decisiostatefactors. Thus, the
sources of international law in the pre-coloniakiéd advisedly, were
flexible, and not the outcome f a pre-arexhghegotiation of states
concerned, like it obtained in modern time. Forderm day international
law, the sources could be found in Article 38 ad thternational Court of
Justice, but essentially three of the sources @#stantive while there are
two subsidiary sources of determining the rulerdgéinational law. The
course would allow us an insight into thessbility of locating

precedence in the earliest international legalngement as exemplified
by a Treaty of Peace, Alliance and Extradition doded by Pharaoh
Rameses 11 of Egypt with the King of Cheta in th8 Century. In this

unit therefore, we would examine the correlatioe$wieen the modern
sources of international law, such as; internatiom@aties and

conventions, general principles of law recagdi by civilized states,
customs, judicial decisions and judicial writingfsscholars, as dictated
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by Western states and the sources as applied-woforial African states.
2.0 OBJECTIVES
At the completion of this study unit, you shoulddide to:

determine the sources of modern International Law
understand the linkage between the modern souroks
International Law and judicial writings of scholars

be familiar with the nature of International Tresti

distinguish between the different sources of lrdéamal Law

3.0 MAIN BODY
3.1 Sources

International law has three primary sources: irggamal treaties, custom,
and general principles of law. See Article 38t &t&of the International
Court of Justice

International Treaties

Treaties are formal agreements between stafBlsey comprised of
obligations that states expressly and voluntarilgcept between
themselves in treaties.

Customs

Customs are regular practices, usages, traditibassociety. Customary
International law is derived from the cotesd practice of States
accompanied byopinio juris, i.e. the conviction of States that the
consistent practice is required by a legaligation. Judgments of
international tribunals as well as scholarly wohksre traditionally been
looked to as persuasive sources of custom in aadib direct evidence
of state behaviour. Attempts to codify customarnginational law picked
up momentum after the Second World War with tbemition of the
International Law Commission (ILC). Codified custamy law is made up
of the binding interpretation of the undemlyi custom by agreement
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through treaty. For states not party to such tesatihe work of the ILC
may still be accepted as custom applying to thtes
General Principles of Law

General principles of law are those commonly recogh by the major

legal systems of the world. Certain norms of iné#ional law achieve the
binding force of peremptory normué cogens) as to extend to all states.
Legal principles common to major legal systems @@y be invoked to

supplement international law when necessary.

Some writers have referred to Article 38 thfe Statute of the
International Court of Justice, as the "Bible of the Poor". It is
commonly referred to by persons who seek quick arswespite of the
complexity of international relations, congi#s nevertheless a good
starting point for the understanding of the sourcksnternational law.
This article confirms that international lafinds its origin in the
following three sources:

- international conventions of general or particulmature;
- international custom, as evidence of a genedtjme

accepted as law;
- the general principles of law recognized dyilized nations.

International law experts have added the latenal acts" as another
source of law declaring that Article 38 tfe Statute has omitted.
Contrary to this opinion, other international lawg/@vould maintain that
these unilateral acts constitute specific expressiof the will of States
leading eventually to agreements which are theregmwd by the rules
applicable to international conventions.

Finally, the idea of justice and equity originating the philosophy of
natural law is not to be discarded as a sourcatefnational law, since it
is the opinion of thénternational Court of Justice itself that whatever
the legal argumentation of the judge, his or harigiens have to be just
and in that sense must correspond to the demanastote and equity.
Moreover, the judges of tHaternational Court of Justice are expressly
authorized to decide a cageaequo et bono, if the parties agree thereto,
I.e. to found their judgments on equity princip(@sticle 38 (2) of the
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Statute of the International Court of Justice.

International treaty law as codified Menna Conventionon the Law of
Treaties, 1969 is also open for considerationshbyjuistices (Preambular
para. 4 and 5 and Article 44 (3)). Moreover, theaapt of"jus cogens'
seems also to be an angle of incidence faurala law ideas.

it must be stressed that the basis of sovereigatyg therefore
independence, as well as the equality of Sttes constitutes the
theoretical foundationof international relations. Although public
international law, by definition, does not belowgcivil law, international
legal debates are often reminiscent of the disonssknown in the civil
law, particularly in the contextof the law of contracts.

However, this cannot be said for measures taketherbasis of Chapter
VII of the Charter of the United Nations. Although they are foreseen in
an international treaty - in particular by Artic® of the Charter - these
measures deserve to be highlighted because otga dbligations they
impose on the whole world, their political signdnce and the
remarkable development they have undergone sireé&thf War, 1991.
The measures taken by the Security Council and lwhie expressly
based on Chapter VII of the Charter encospamitary as well as
economic sanctions against certain States [Etlgiopia, Eritrea, Iraq,
Yugoslavia, Sierra Leone etc or against insurgergs Angola's UNITA.
(See resolution 1173/1998 of 12 June 1998) in mdreases sanctions
have been imposed on political parties in goverringeg. the Afghan
faction of the Taliban. (See Resolution 67/199916f October 1999).
The Security Council has also been known to crepégial tribunal for
purpose of prosecuting war crimes or crimes agdiastanity. Example
is the Special Tribunal for the territory &rmer Yugoslavia (Res.
827/1993 of 25 May 1993) and Rwanda (See Resol@k1994 of 8
November 1994). The Council has gone furthed created special
administrative zones like in East Timor (See Resmiul272/1999 of 25
October 1999) or in Kosovo (See Resolution 1244318910 June 1999).
Currently and since 2001, the Council hasiated measures against
terrorism in general (See Resolution 1373/200188&2ptember 2001).

All these have expanded the sources of interndtilama and they are
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supplemented by two subsidiary instruments tfee determination of
rules of law (Article 38 (1) (d) of the Statutegmely:

a. Judicial DecisionsThe decisions of the International Court of
Justice have binding force only between the pagres$in respect
of the particular cases submitted to the Courtticke 59 of the
Statute) and

b. the teachings of the most highly qualifiedbicists of the
various nations.

International Treaties and Conventions

International treaties and conventions are seemlgasements between
subjects of international law. To qualify asch, there must be the
existence of pertinent elements e.g.

the capacity of the parties to conclude treaties,

parties must have intended to act under internaliamv,
there must be a meeting of wills between the paere

the parties must have the intention to create lelgidations.

However, not all treaties end up as rulésinbernational law. The
essential ingredient to watch out for is whetherttieaty was agreed upon
multilaterally. It is only multilateral treatiesigred, ratified or adhered to,
by a large number of states that can be regardedhvasiaking treaties, as
no nation is bound by a contractual agreement ithaas not legally
accepted. Treaties may be used to abolish or mandfsting custom or
law or to add a completely new law. However, evdava making treaty
Is subject to the limitation which applies to otheaties: it does not bind
states who are not parties to it. Therefore, exietiie almost impossible
event of every state in the world becoming a pttgne of these treaties,
the law which it creates will not be lawrfevery state. The real
justification for ascribing a law-making functioa & treaty is that it does
in fact perform the function which legislation parhs in a state, though
it may do so only imperfectly. It is only a machig which exists for the
purposive adapting of international law to new dbads and in general
for strengthening the force of the rules of lawnesn states.
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Customs

For a long period of time, international law wasgky composed of
customary rules. These legal norms arose througheuand practice over
a fairly long period, and become internatiofev when it has been
repeated by many states over a period of time.r#kgowvhen states have
generally acquiesced in such behaviour by anether. Lastly, when
governments begin to behave as if they have a tdgajation. However,

most new nations are no longer recognizing thieaely of customary

international law and the proliferation of law madsitreaties has also in
recent time obliterated the acceptance of customéeynational law.

General Principles of Law

The general principles of law recognized by ci@tiznation is a source of
international law, despite the controversy trailithe inclusion of this
source. The General Principles of Law musifillfuthe following
obligations to be accepted as a source of intemmaitilaw. First, it must
be a general principle of law distinct from a leguainciple of more
limited functional scope. Second, it must teeognized by civilized
nations and lastly, it must be common to all or meional systems of
law.

Judicial Writings/Decisions

These are regarded as subsidiary sources of lathéy are only useful
as a means of educating the rules of law. Themedgs and advisory
opinions of the Court are often cited byernational lawyers as the
authoritative pronouncements on international lawdicial writings of
renowned scholars can be evidence of internatiemabs well as playing
subsidiary role in developing rules of law. In sooases, the opinions of
leading international law scholars are oftqgonoted as persuasive
authoritative source. It should also be emphasizatisuch works are not
independent source of law, although they sometises to the formation
of international law.
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How pre-colonial African municipal law impact oretlsources of modern
day international law, especially in the areasreéties and customs are
some of the questions we are poised to answeriméxt segment of the
course. Article 59 emphatically states that anri@gonal decision is
binding only upon parties to the case and in relspethat particular case.
Precedents are not therefore binding authoritigaternational law. This
is such that, when any system of law has reachsidge at which it is
thought worthwhile to report the decisions and tba&soning of judges,
other judges inevitably give weight, thougbt mecessarily decisive
weight, to the work of their predecessors. Forgiadiwritings, there are
two basic contributions to international law. Thiestfis that it provides
useful evidence of what the law is, and the sedsnthat it provides
speculations on what the law ought to be. Thee islhighly revered for
their writings may help to create opinion ieth may influence the
conduct of states and thus indirectly in the cowkdime modify the
actual law.

3.2 Performance of International Law in Africa

International law is the system of rules governthg relations among
sovereign states and providing the common prinsipfehumankind. The
first dimension of the system corresponds to hishbrinternational law.
In the post-historical international system, seigm states are not the
only entities provided with rights and obligatiomsd capacity for action.
In the system of international law, this requiresatation in the concept
of the law. Generally, with a number of qualificats, such a function of
the law remains valid. The second dimensainthe law, identifies
universal interests which were established andepted as such by the
law, as an inherent characteristic of the posbhistl or contemporary
international law. The protection of human rightsl ahe criminalization
of offenses against them- and of the common heritddhumankind -sea,
air and outer space, and the earth's environmam-hasic components of
this second dimension. International law has fafl&tta in terms of both
dimensions.

The formation of the state system in Africa is ity the result of a
process of destruction of the native social andipal systems and of the
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imposition of artificial constructs, concerning Inolaries, population, and
governmental institutions. Political decolonizatizvas not meant, and
could not possibly mean, to erase such legacy. Viter©Organization of
African Unity endorsed the principle of title tertitory -uti possidetis
juris- as the basis for the delimitation of iterral boundaries, in
agreement also with the pattern which was emengiriat respect in the
jurisprudence of the International Court of Justitelid so for the good
reason that an alternative approach aiming at gpoeimensive revision of
what the colonial powers had done, entaibesically launching the
continent in a free fall of absolute uncertaintyhhal does not mean the
principle, as applied to the African context, wasnparatively sound or
just. On the contrary, the compulsive nature ofdbeision amounted to a
sanctioning, by Africa itself, of its own loss afentity. A significant
measure of identity, identifiable as such i@ standing within the
international community, is perhaps the most badective outcome
sought for through the application of the critesfastatehood. The impact
of wars of imperial conquest on the formatiof the state is not
absolutely unique of Africa's political systeaxperience. Absolutely
unique are the complete exogenous nature of thquesh wars and the
reintroduction of the institution of slavery, whittad been abolished in
Europe and Asia hundreds of years earlier. Thec@fte instrumentation
of international law, through a sophisticated tyeatchitecture designed
to maintain the colonial rule and to guaranteeitierests of the colonial
powers, was also fairly unique because of its éeditton and efficacy. No
state and inter-state system in any other regiocoatinent of the world
has been so directly determined by any coaipa construction of
colonial international law. After the adoptidsy the U. N. General
Assembly in 1960 of th®eclaration on the Granting of Independence to
Colonial Peoples and Countries, followed by the U. N. determined
implementation measures, theternational law of decolonization
obviously aimed at redressing some critical aspetthe defects of the
colonial international law. The change concentratedthe political and
external aspects of independence. The substanbmponents of the
identity of the new internationgbersonae emerging through the
decolonization process have remained somewhatl fbye the efficient
architecture of the colonial treaty law. Whethunder contemporary
international law such law is valid or not is netybnd dispute.
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4.0 CONCLUSION

For a good understanding of the sources of Intenmailt law, cognizance
must be taken of the fact that treaties and Cuoiwes can be seen as
subjects of international law. However, for theaties to be recognized as
law-making treaties, they must be universally ategpAlso, customary
rules, general principles of law, judicial decisoand writings of legal
luminaries are all veritable sources of Internaiolaw. In this unit, we
have examined the various sources of modern Irtierzh Law and the
nature of International treaties.

In addition, we have taken a look at the importanoce relevance of
international law on the modern day Africaocisty, arriving at the
position that Africa has not fully benefited frotine supposed comfort
that international law is expected to providée political history of
Africa since it entered into contact with the What been dominated by
extreme predicaments- occupation, colonialismperialism, etc. It is
also a unique trait of the continent that the saowition prevails today
with worse intensity. The failure of internatioralv in relation to Africa
has exogenous causes and conditions. It is a amatif the nature of
African conquest and colonization, of slaveand of the colonial
apportionment agreed at the Berlin Conferentgble. From those
exogenous factors derive precise fixtures of Afsictanding in postwar
world politics. It remains the economic plunderibg the metropolis in
the pre-decolonization years, the politicalippression and master
mindedness of the formation of autochthonalges in the pre-
decolonization years, the political suppressiorth@ decolonization and
post decolonization years: decolonizatiamthout democracy, the
establishment of apartheidvith initial and protracted Western
acquiescence. The failure of internationalv |is caused also by
endogenous structural conditions: the rules aaevetl. The flaws are
procedural, in that the rules fall short of meetiagtablished operating
criteria, and established operating criteria do produce adequate rules.
The flaws are also substantive: the rules ot legitimate, they are
unjust, as they do not meet the yearnings of tleeego The flaws of the
rules are also teleological: the outcomes of th@iegtion of those rules
are manifestly inconsistent with system principlasd those outcomes
are also contrary to the system’'s functiogaals (certainty and
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predictability, efficiency, effectiveness, and jae).

Finally, we must have observed some simiéxitin the sources of
international law in both pre-colonial Africand in modern times.
However, the nature of the source is more flexihlehe former period
than the latter. Perhaps more importantly, it stidoé noted that the
modern African society has been short-changed eénptiesent nature of
international law, having been under colonial rdiering the birth of
modern international law.

5.0 SUMMARY

This unit centred on sources of modern internatioteav, and
distinguished the pre-colonial from modern times.

SELF ASSESSMENT EXERCISES
1. What are the various sources of Modern Inteonati Law?
2. What obligations must be fulfilled before a Gemérinciple of

Law can be accepted as a source of InternationaPLa

6.0 TUTOR-MARKED ASSIGNMENT

1. What are the various sources of modern InteynatiLaw?
2. What do you understand by a Law-making Treaty?

7/0 REFERENCES/FURTHER READINGS

J. Brierly, The Law of Nations: An Introduction toternational Law of
Peace, Oxford, Clarendon Press, 1949.

G. Finch, The Sources of Modern International LB, William Hein
and Co. Inc., 2000.
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MODULE 3

Unit 1 Classical Writers of Internatioan! Law

Unit2  Settlement of International Disputes

Unit 3 Recognition of States in Modern Internatiolnaw
Unit4  Jurisdiction of States in Modern Internaabhaw

UNIT 1 CLASSICAL WRITERS ON INTERNATIONAL
LAW

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content

3.1 Classical Writers

3.1.1 Hugo Grotius
3.1.2 Richard Zouche
3.1.3 Samuel Pufendorf
3.1.4 Emerich de Vattel

4.0 Conclusion

5.0 Summary

6.0 Tutor Marked Assignment

7.0 References/Further Readings

1.0 INTRODUCTION
In spite of Africa’s claim as the purveyor of modecivilization, the

records of the historical r\trajectories tfe continent have been
untraceable. Undoubtedly, there would have beeatgicholars, writers,
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lawyers, and son on, but it has become sgsijpte to track their
contributions to the growth and development of Afgcan continent.
Akinjide contends that: “Since their civilizatioméw the art of writing,
almost entirely Arabic letters, there must dndyeen some interesting
treaties now lost to us”. Thus today, there exmsiother choice than to
appreciate the contributions of classical writemT outside of Africa to
international law and diplomacy, and this forms $hbject of this unit.

2.0 OBJECTIVES
After you have studied this study unit, you shdoddable to:

familiarize ourselves with contributors to tlievelopment of
International Law

get acquainted with the processes of developmenitefnational
Law

understand the relationship between InternatiormaV land other

disciplines

capture the whole essence on International Law

3.0 MAIN CONTENT
3.1 Classical Writers

Some personalities are reputed to have contribiate¢lde development of
most disciplines that we study in contemporary imé&hese include the
sciences, philosophy, religion, law, managememt. Historians have
done well to record the contributions of persoreditin the development
of such courses. This explains why we oftead of, for instance,
Socrates’ contribution to philosophy, Newton’sead on physics,
Aristotle, Pythagoras, Oedipus, etc. In tleme way, a handful of
scholars made indelible marks on the developmerihtefnational Law,
but we have, however, isolated four based on tbadcoverage of their
writings on international law. Unfortunatelthere is no documented
history of pre-colonial African legends who contried to the discipline.
This does not in any way detach from the qualitytha contribution of
these Europeans, moreover, since the developn@nt modern
international law is easily traceable to Europe.
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Brierly's account (19: 45) of these contritmst identified the initial
confusion that had predated the commencement efiational law as a
discipline. International Law emerged as a separatgse of study in the
latter part of the sixteenth century. Prior to thisriod, writers have
mixed issues relating to modern internatiomal, especially with
relevance to war and diplomacy, but did rioid it expedient to
differentiate the extraneous variables from the estim ones.
Furthermore, the legal aspect was intertwined wibkh the theological
and ethical standards. Indeed, Francisco de Vjtwf® was a professor
of theology at Salamanca from 1526 to 154&den quite remarkable
contribution during this epoch. His worlReflectiones theological,
published after his death was an admixture of thggoland international
law. However, the person that made the first mdgparture from the
trend but whose work was not immediately recoghineas Allmerica
Gentile. He was known as Gentiles, a professoriwf kaw in Oxford
University, who wroteDe jure belli, published in 1598. His distinctive
contribution was in the delineation of internagbtaw from ethics and
theology, and its treatment as a branch of jurdgnce. However, he was
only able to pave the way for a new thmgkifor other determined
scholars to follow.

3.1.1 Hugo Grotius

Grotius was born in South Holland in 1583 and lifed approximately
sixty-two years. At age sixteen, he obtained aatoct law degree. When
he was twenty-four, he became an advocatergkrfor Holland and
Zeeland, an historian, theologian and a poet. lddigpated greatly in
political and public affairs of his place birth- Holland, eventually
became an Ambassador of Sweden at the French Court.

His greatest gifts to mankind are contained in this publications on
international law. These arBg jure praedae in 1604 andDe jure belli

ac pacisin 1625. His works touched on interstate commgraesdiction,

wars, etc. The former being a reaction to the clafna Portuguese ship
seized by the Dutch East India Company. @wer he had built a
reputation for himself and his scholarly contrilbas were usually easily
appreciated. A contributory factor to his mproence, which impacts
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greatly on the acceptability of his writings, was Butch origin. Holland
at this time had become a leading country in Europe

On wars, Hugo Grotius said: ‘I saw prevailing thgbaut the Christian
world a license in making war of which even barlaraations should be
ashamed; men resorting to arms for trivial or fior reasons at all, and
arms were once taken up no reverence left for divan human law,
exactly as if a single edict had released a maddassig men to all

kinds of crime’.

On justice, He wrote:

‘Justice is the highest utility, and meredyn that ground
neither a state nor the community of states caprbserved
without it. But it is also more than utility, beauit is part of
the true social nature of man, and thaitssreal title to
observance by him’.

In applying the above principle to the conduct airyhe contended that;

‘It is so far from being right to admit, as someagime, that in
war all rights cease, that war ought never to bdettaken
except to obtain a right; nor, when undertaken,houigto be
carried on except within the bounds of right andd&aith...
Between enemies those laws which nature tdgtar the
consent of nations institutes are binding’.

He defined natural law as;

‘the dictate of right reason, indicating that art, doom its
agreement or disagreement with the rational andhlspature

of man, has in it moral turpitude or morscessity, and
consequently that such an act is either forbidden o
commanded by God, the author of nature’.

In reality, Grotius based international law on makdaw, which for him,

embraces civil and even divine law. In exmd that each society
naturally chooses its own form of government, bubhations are subject
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to the same basic or natural law and as naturalidafounded in divine
wisdom: there cannot be conflict.

By and large, his writings greatly impacted in t@ntents of modern
international law. Most of the contentious issuesdised were picked up
and fine tuned by his successors, in order to rtieetchallenges of the
times. Specifically, his insistence that the opea sannot be subjected to
the sovereignty of any state still holds much appaday, ‘and many of
the temperament of war that he suggested have ineerporated into
international law’. Indeed, he left a worthwhilgéey.

3.1.2 Richard Zouche

Richard Zouche was born at Anstey, Wiltshire, 1%9®@ educated at
Winchester and afterwards at the University of @dfavhere he became
a fellow of New College in 1609. He was admittedattor's Commons
in January 1618, and was appointed regius profexfsiaw at Oxford in
1620, principal of St Alban Hall and chancellortbé diocese of Oxford
in 1641 he was made judge of the High Court of Adity.

Before he died in March 1, 1661, Zouche terextensively on law
related issues, and his work on internatiolaa conferred immense
prominence on him. The work titleglit et judicium feciale, sive jus inter
gentes, was published in 1650 and its impact reverber#teslghout the
globe. It became known as ‘the first manual of nmédional law’ being
characteristically detailed on every aspect ofrmd&onal law.

Though, accepting the profundity of the law oftuna as one of the
foundations of international law, the author digpld apparent preference
for deducing international law from precedentsstdte practice. This
preference earned him the title of ‘precursor’ loé tpositive school of
thought on international law. This refers itgernational lawyers that
regard the practices of state as the only soura&ernational law.

His contribution to the development of internatibtew as a field of
academic study is invaluable and this can be gbe&men his distinction
between the law of peace and the law of war, atasehis perception of
law as an abnormal relation between states.
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3.1.3 Emerich de Vattel

He lived between 1714 and 1769. He was a Swissmatthat served in
the diplomatic service of Saxony. He was a bridgénveen diplomacy
and international law, having intended hisv-laformed writing as a
manual for men of affairs. His worke Droit des gens published in 1758,
though not original, being a replication ofhet thinkers, was by no
means a great influence on the development ofnatemal law.

He initiated the doctrine of legal equality of stahto the lexicon of
modern international law. In his view, the statenafure is the appropriate
doctrine for the understanding of interstate refet This is because,
‘nations being composed of men naturally free antpendent, and who
before the establishment of civil societies livedether in the state of
nature; nations or sovereign states must be redaad so many free
persons living together in the state of nature’blidtress this standpoint,
‘since men are naturally equal, so are states’.

He emphasized that, the law of nations in its arigi merely the law of
nature applied to nations, it is unchangeable,teeaties and customs that
are contrary to it are unlawful. Some form of flaikty could however be
observed in his assertions. This is derived frosndoinclusion that natural
law itself establishes the freedom and independencevery state, and
therefore each is the sole judge of its own actemms$ accountable for its
own conscience. Other states may make requesss ffefiormation of its
conduct, which might in fact be much leste refers to this as the
voluntary law of nations, because there is a presiom of acceptance by
states as against other elements of nalawal which he termed as
necessary law.

He subscribed to some specific beliefs whaduld be regarded as
advancements on the thinking of his predewsssFor instance, he
advocates for a more humane view of the rights af Wurthermore, he
disagreed with the patrimonial view of thature of government
advanced by Grotius. For him, ‘this pretendeght of ownership
attributed to princes is a chimera begotten oflaursa of the laws relating
to the inheritances of individuals. The st&enot, and cannot be, a
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patrimony, since a patrimony exists for the goodh® owner, whereas
the prince is only appointed for the good of tlregest

Specifically, Brierly’s contributions to the develment of international
law is his postulate that:

by necessary law a state has a duty to maintasddm of
commerce, because this is for the advantage ohtimean
race; but by the voluntary law it may impose suestrictions
upon it as suits its convenience, for its dutiesitself are
more important than its duties to others. By nemgssaw,
again, there are only three lawful causes of welf;defence,
redress of injury, and punishment of offexycdut by
voluntary law we must always assume that eacé kabs a
lawful cause for going to war, ‘for the princes nfegve had
wise and just reasons for acting thus, and thatfcient at
the tribunal of the voluntary law of nations’.

3.1.4 Samuel Pufendorf

He was a professor of international law at HeidegJbie Germany, and
later at Lund in Sweden. He is generally regardedha founder of the
‘naturalist’ school of thought in international lawhis recognition was
derived from his publication dDe jure naturae et gentium in 1672. His
thinking was skewed in favour of a non-binding fo@n the behavioural
patterns of nations, having their origin from natuiThere appeared a
linkage with Grotius’ thinking, but yet had littiefluence on his system;
for his law of nature was a law of reason diregtmen at all times,
whether organized in political societies or notl arhich in this sense has
the conception of validity.

Samuel Pufendorf was born in Saxony on January82 1o a Lutheran

clergyman. He studied at Leipzig and Jena and kwddfirst modern

professorship in natural law, at the UniversityHeidelberg. Pufendorf
was successively professor of natural law at Luin8weden and Swedish
historiographer royal. He ended his career as Rms®urt historian and
died in Berlin in 1694. In addition to fundamentebrks in Protestant
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natural law, much admired by Locke, being a juisifendorf contributed
importantly to German constitutional theory andoter major historical
works.

Educated at Grimma, he was sent to study theolbglgeaUniversity of
Leipzig. Its narrow and dogmatic teaching was reywung to him, and he
soon abandoned it for the study of public law. Blecated to Jena, where
he formed an intimate friendship with Erhard Wejgke mathematician,
whose influence helped to develop his remaeandependence of
character. Pufendorf left Jena in 1637 and becataeain the family of
Petrus Julius Coyet, one of the resident ministérking Charles X of
Sweden, at Copenhagen.

At this time Charles Gustavus was endeavouringnjpose an unwanted
alliance on Denmark, and in the middle of the tiedgjons he opened
hostilities. The anger of the Danes was turnedrsgjahe envoys of the
Swedish sovereign; Coyet succeeded in escapinghéwgecond minister,
Steno Bjelke, and the rest of the staff were agcbsind thrown into
prison. Pufendorf shared this misfortune, and welsl Im captivity for
eight months. He occupied himself in meditating mpdhat he had read
in the works of Hugo Grotius and Thomasbbks. He mentally
constructed a system of universal law; amwtden, at the end of his
captivity, he accompanied his pupils, the sons @fef, to the University
of Leiden, he was enabled to publish, in 1661 fthis of his reflections
under the title ofElementa jurisprudentiae universalis libri duo. The
work was dedicated to Charles Louis, elector pasatwho created for
Pufendorf at Heidelberg a new chair - that of the lof nature and
nations, the first of the kind in the world. In I66e wrote, with the
assent of the elector palatine, a trdag statu imperii germanici liber
unus. Published under the cover of a pseudonym at ‘zeire 1667, it
was supposed to be addressed by a gentleman oha/eSeverinus de
Monzambano, to his brother Laelius. The pamphlased a sensation. Its
author directly challenged the organization of @y Roman Empire,
denounced in the strongest terms the faults ofhthese of Austria, and
attacked the politics of the ecclesiasticainges. Before Pufendorf,
Philipp Bogislaw von Chemnitz, publicist and sotdiead written under
the pseudonym of "Hippolytus a Lapidd)e ratione status in imperio
nostro romano-germanico. Inimical, like Pufendorf, to the house of
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Austria, Chemnitz had gone so far as to make arapp France and
Sweden. Pufendorf, on the contrary, tegcall idea of foreign
intervention, and advocated that of national itite In 1670 Pufendorf
was called to the university of Lund. His sojounere was fruitful. In
1672 appeared thBe jure naturae et gentium libri octo, and in 1675 a
résumé of it under the title @fe officio hominis et civis.

In the De jure naturae et gentium, Pufendorf took up in great measure the
theories of Grotius and sought to compldtent by means of the
doctrines of Hobbes and of his own ideas. His firgbortant point was
that natural law does not extend beyond the limitthis life and that it
confines itself to regulating external actde combated Hobbes's
conception of the state of nature and concludedttieastate of nature is
not one of war but of peace. But this peace isléeahd insecure, and if
something else does not come to its aid it carvely little for the
preservation of mankind. As regards publiev [BPufendorf, while
recognizing in the stateciyitas) a moral personpérsona moralis),
teaches that the will of the state is but the stith® individual wills that
constitute it, and that this association explaims state. In this priori
conception, in which he scarcely gives proof oftdnical insight, he
shows himself as one of the precursors of Rousaeduof theContrat
social. Pufendorf powerfully defends the idea that inégiomal law is not
restricted to Christendom, but constitutes a comrbond between all
nations because all nations form part of humanity.

In 1677 Pufendorf was called to Stockholm as hisgwapher royal. To
this new period belong&inleitung zur Historie der vornehmsten Reiche
und Staaten, also theCommentarium de rebus suecicis libri XXVI., ab
expeditione Gustavi Adolphi regis in Germaniam ad abdicationem usque
Christinae and De rebus a Carolo Gustavo gestis. In his historical works
Pufendorf is very dry; but he professes @agrespect for truth and
generally draws from archives. In Hde habitu religionis christianae ad
vitam civilem he traces the limits between ecclesiastical andl powver.
This work propounded for the first time the so-edll'collegial” theory of
church governmentKpllegialsystem), which, developed later by the
learned Lutheran theologian Christoph Mathkus Pfafined the basis of
the relations of church and state in Germang anore especially in
Prussia.
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This theory makes a fundamental distinctioetwleen the supreme
jurisdiction in ecclesiastical matterkifchenhoheit or jus circa sacra),
which it conceives as inherent in the power ofdtage in respect of every
religious communion, and the ecclesiastical powerchengewalt or jus
in sacra) inherent in the church, but in some cases veastéde state by
tacit or expressed consent of the ecclesiasticdy.bdhe theory was of
importance because, by distinguishing church fréateswhile preserving
the essential supremacy of the latter, it prep#ntedvay for the principle
of toleration. It was put into practice to a certaxtent in Prussia in the
18th century; but it was not till the political aiges of the 19 century
led to a great mixture of confessions under théwuarstate governments
that it found universal acceptance in Germany. theery, of course, has
found no acceptance in the Roman Catholic Churahjtimnone the less
made it possible for the Protestant governsmén make a working
compromise with Rome in respect of the Catholic IChiestablished in
their states.

Pufendorf was at once philosopher, lawyemgnemist, historian and
statesman. His influence was considerable, antiaseleft a profound
impression on thought, and not on that of Germdogea But the value
of his work was much under-estimated by ¢ritst Much of the
responsibility for this injustice rested with Leibnwho would never
recognize the incontestable greatness of whe was constantly his
adversary, and whom he dismissed @i pPparum jurisconsultus et
minime philosophus.” It was on the subject of the pamphlet of Seuesin
de Monzambano that their quarrel began. The ceatee and timid
Leibniz was beaten on the battlefield of politicel goublic law, and the
aggressive spirit of Pufendorf aggravated yet ntbee dispute, and so
widened the division. From that time the two wsteould never meet on
a common subject without attacking each other.

4.0 CONCLUSION
This unit has exposed us to the beliefs of andiiaspns of classical
scholars in the field of international law. Throutis medium, we have

become familiar with the specific area of conitibn by each of the
scholars.
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5.0 SUMMARY

In this unit, there has been examined the relahp between
international law and other disciplines. Hlso discussed the
developmental process, the various scholars amdidsethey proffered.

SELF ASSESSMENT EXERCISES

1. Briefly differentiate between the contribution§ Hugo Grotius
and Samuel Pufendorf to the development of modaarnational
law.

6.0 TUTOR MARKED ASSIGNMENT

1. ‘Without people, international law would tndvave been in
existence’. Comprehensively discuss the contimstiof all the
individuals you were exposed to in class, to tkgetbpment of
international law.

7.0 REFERENCES/FURTHER READINGS
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G. Finch, The Sources of Modern International L&Y, William Hein
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UNIT 2 SETTLEMENT OF INTERNATIONAL DISPUTES
IN PRE-COLONIAL AFRICA AND MODERN
TIMES
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1.0 INTRODUCTION

Diplomacy can be regarded as the application ofcgieh conduct to

inter-state relations. As we are aware, wars @ndlicts have always

been part of inter-state relationships. In polaial Africa, there were

wars of conquest, attrition, annexation, etc. Hosvethey have never
had to last for eternity. Wars are ended rwiamy or both of the
belligerents call for truce. The call for trucepeeceded by the need to
enhance the diplomatic channels, so as tigaite the possibility of

reoccurrence and pacify the warring factions. @ime of diplomacy was

therefore to carry out the policy of a governmentieans of negotiation;
its achievements are usually expressed in eitliernmal understanding or
specific treaties. The solemnity with which treatiwere entered into
made them sacred and binding, whether at the locaxternal level.

Their importance was usually emphasized with tiweasing of oaths,

which were formidable undertaking to observe theeoant or treaty.
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It would be appropriate at this juncture @aborate on treaties as a
diplomatic means of settling dispute in pre-colbAfica. Smith’s thesis
(1989:18) submits: “The majority of the treatigsoat which there is
evidence were designed to conclude hostilities bebnstates. An early
treaty of the first kind was that concluded betwdle®m Hausa states of
Kano and Katsina, c. 1650, to end a long seriesarsk; another was the
boundary agreement in the late sixteenth centngnded to end Idris
Aloma’s Kanem wars and which, although apparentbffective, was
perhaps the first written border agreement in tiséoty of the Central
Sudan. The peace treaties of 1730 and 1748 bet@gerand Dahomey
(the second concluded through the good officeshef director of the
Portuguese trading fort at Whyday) are well-knpwhey aimed at a
comprehensive settlement and laid down the anmilmité to be paid to
Oyo by Dahomey.

This format of dispute settlement has been impraveoh as a result of
development in the international system. Hostance, unlike the
prevalence of state actors in the pre-colonial iatarnational actors now
participate in every area of the globe — disputét/eament inclusive. The
major remarkable difference in dispute settlemarthe early days is not
the means of settlement, but rather, the actoxved and the method.

The creation of the Court represented thémication of a long
development of methods for the pacific setttnt of international
disputes, the origin of which can be said to gokb# classical times.
Article 33 of the United Nations Charter lists tmlowing methods for
the pacific settlement of disputes between Stategotiation, enquiry,
mediation, conciliation, arbitration, judiciaettlement, and resort to
regional agencies or arrangements, to which gotidesfshould also be
added. Among these methods, some involve appe#dirthird parties.
Historically speaking, mediation and arbitrationegeded judicial
settlement. The former was known in ancient Inaina in the Islamic
world, whilst numerous examples of the latter ardd¢ found in ancient
Greece, in China, among the Arabian tribes in #mydslamic world, in
maritime customary law in medieval Europe and ipdaractice.

The modern history of international arbitratics, however, generally
recognized as dating from the so-called Jay Tre&ty794 between the
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United States of America and Great BritairhisT Treaty of Amity,

Commerce and Navigation provided for the wo@aof three mixed

commissions, composed of American and Britigtionals in equal
numbers, whose task it would be to settlewuanber of outstanding
questions between the two countries which it hatlbsen possible to
resolve by negotiation. Whilst it is true that thesixed commissions
were not strictly speaking organs of third-partijudication, they were
intended to function to some extent as tédds. They re-awakened
interest in the process of arbitration. Throughtihg 19th century, the
United States and the United Kingdom had recowsbdm, as did other
States in Europe and the Americas.

The Alabama Claims arbitration in 1872 between the United Kingdom
and the United States marked the start odeeond, and still more
decisive, phase. Under the Treaty of Washingtori&®#1, the United
States and the United Kingdom agreed to submitlidration claims by
the former for alleged breaches of neutrabty the latter during the
American Civil War. The two countries specified te@r rules governing
the duties of neutral governments that were togied by the tribunal,
which they agreed should consist of five rhem, to be appointed
respectively by the Heads of State of theitddl States, the United
Kingdom, Brazil, Italy and Switzerland, the lastd@ States not being
parties to the case. The arbitral tribunal orddfred United Kingdom to
pay compensation, which award was duly compliedhwitThe
proceedings served as a demonstration of the e#eetss of arbitration
in the settlement of a major dispute and it ledrduthe latter years of the
19th century to developments in various directions.

The Hague Peace Conference of 1899 marked the rbegiof a third

phase in the modern history of international aatibn. One chief feature
of the Conference was the remarkable innovatioh tthe smaller States
of Europe, some Asian States and Mexico particgpaide emergence
was to discuss peace and disarmament arghded by adopting a
Convention on the Pacific Settlement of InternaioBisputes, which

dealt not only with arbitration but also with othmethods of pacific
settlement, such as good offices and mediation.
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The Permanent Court of Arbitration was establisired900 and began
operating in 1902. A few years later, in 1907,e@ond Hague Peace
Conference, to which the States of Central andi®on America were
also invited, revised the Convention and thées governing arbitral
proceedings. Some participants thought that thefe€Cence had not gone
far enough and ought not to confine itsif merely improving the
machinery created in 1899. For instance, the Unitades Secretary of
State, Elihu Root, had instructed the United Staletegation to work
towards the creation of a permanent tribunal comgosf judges who
were judicial officers and nothing else, who hadotizer occupation, and
who would devote their entire time adjudicating oirdgernational cases
by judicial methods. The United States, thaited Kingdom and
Germany submitted a joint proposal for anmament court, but the
Conference was unable to reach agreement updrbigchme apparent in
the course of the discussions that one of the mdijoculties was the
acceptable way of choosing the judges. None optbposals made could
to command general support. The Conference confiriedlf to
recommending that States should adopt a draft ecdiorefor the creation
of a court of arbitral justice as soon as agreemest reached "respecting
the selection of the judges and the constitutibmhe court”. Although
this court was never in fact to see the light of,dae draft convention
that was to birth to it enshrined certain fundarakideas, which some
years later, were a source of inspiration for theftohg of the Statute of
the PCIJ. The court of arbitral justice, "composédudges representing
the various judicial systems of the worlddanapable of ensuring
continuity in arbitral jurisprudence" was to hawedhts seat at The Hague
and to have had jurisdiction to entertain casesndtdd to it pursuant to a
general treaty or in terms of a special agreentenavision was made for
summary proceedings before a special delegatidhret judges elected
annually and the provisions of the convention werebe supplemented
by rules to be determined by the Court itself.

Commercial Dispute
International trade and commercial disputes arngm finternational trade
and commerce. There are disputes arising fromlatimg to international

sale of goods; carriage of goods by sea, oai land; international
financing and banking, marine insurance and promigf international
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insurance services; tariff and trade restrictionden GATT and the WTO
Agreement; regional economic cooperation; foreignvestment;
operations of MNESs; enforcement of internationalde and commercial
treaties; and any other matters which fall into¢h&egory of international
trade and commerce. Although internationaldéraand commercial
disputes may arise from all forms of traded commerce, most
commercial disputes in fact come from the areamtefnational sales of
goods, contracts for the carriage of goadggrnational banking and
finance, insurance contracts, international licegsior distribution
agreements, international supply of services, matiéonal construction of
works and foreign investment.

International commercial and trade disputes settled through three
major means: negotiation (consultation), litigatioor arbitration.
Conciliation or mediation is sometimes also usecdca3ionally countries
resort to economic sanctions or ‘trade war’ whicholves measures and
counter-measures of an economic nature. The usrilibdhry force as a
means of resolving dispute is rarely seen todayelation to the matters
of international trade disputes, the modes usedeitling the disputes,
could be generalized into two categoriedgdiion and non-litigation
means. (also called Alternative Dispute ResolutipADR).

Alternative Dispute Resolution (ADR)

Conflicts arise between two or more individualsipowations or groups

when the fulfilment of the interests, neeals goals of one side are
perceived to be incompatible with the fulfillmerittbe interests, needs or
goals of the other side. Often disputes end upigation and thus usually

expressed in a great deal of delay. Thereforeanlg natural that a more

viable solution has to be found, an alternative msea

‘Alternative means’ refers to non-judicial methoafsdispute resolution,
which are alternatives to litigation. Although amethods which do not
fall within the formal judicial means of giste resolution may be
regarded as alternatives to litigation, 'alterrativeans’ generally refers to
arbitration, consultation (negotiation) and comdibn (mediation).
International arbitration is a commonly used al&tinre to litigation for
settling international commercial disputes. €ldtation is always a
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necessary step in the settlement of a dispute. iltadian is somewhere
between arbitration and consultation, but it isdumted by a third party.

2.0 OBJECTIVES
After you have studied this study unit, you shdoddable to:

familiarize you with the various attempts at digpséttlements.
understand the necessity of ensuring a palaceternational
environment.

understand the differences between the variousis dispute
settlement.

understand the similarities between the variousm$oof dispute
settlement

3.0 MAIN CONTENT
3.1 Negotiation (Consultation)

Negotiation means to confer with another for theppse of arranging
some matters by mutual agreement; to discuss temaith a view to

settlement or compromise. In life there is no sge of disputes, as
they happen at all level: between husband and wdeyeen neighbours,
between employees and their employerswdsn developers and
environmentalists, between groups within a couatrg between nations
themselves.

There are at least three main styles of negotiatibith are commonly
utilized, each style in its turn giving rigde the use of appropriate
strategies. These strategies are not necessaidyiel to specific styles,
and are capable of being used interchangeableldayc distinguishable,
each having distinct objectives; ‘competitive’, -operative’ and
‘problem-solving’. The negotiation could be cadrieut by another or by
own representation.
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3.1.1 Competitive Style of Negotiation

The courtroom litigation or adversarial modetemplifies this style
resulting in the equation: total winning for onatgaminus the total loss
for the other party equal to zero. What one pgéws another must lose
in a situation where resources are essentiallytdignand must be divided
between parties. It is assumed that the parties fmisn conflict and
since they are presumed to be bargainingtiier same scare items,
negotiators assume that any solution is predicafemh division of the
goods. Thus the competitive negotiator makes comjze reluctantly
because it may ‘weaken his position’ through positioss or image loss.
He tends therefore to make high initial demands, éempromises and
have a generally high level of aim for him or Higiat.

However competitive strategies have a number oitdiions. They may
force parties into defensive positions, thus hirtlerdevelopment of new
or creative solutions. The competitive stglen also lead to serious
disadvantages for the competitive negotiator argdchent, if the other
side responds equally to this strategy, wofdd to implement any
decision or feel resentful towards the opp@snhegotiator in future
negotiations. Other dangers of this approach irectheé possibility that in
repeated encounters it will be increasingly unsssité, making
increasing number of cases of ending up in trial.

3.1.2 The Co-Operative Style Of Negotiation

While the competitive negotiator seeks to force apposing party to a
favorable settlement, by impressing on his oppotleat the opponent’s
case is not as strong as he had previously thotightco-operative style
encourages a negotiator to make compromise, to tsudt in the other
party and in turn encourage that party to also nw@kapromise. In each
negotiation, compromise is made in anticipatioat tthe opponent will
make the same and end up with a solution througtpcomise.

Strategies involved would be to make compromisesarisg of

information and adopting behaviour which igirfand reasonable.
Therefore a negotiator normally explain the reasmnshis compromise
and proposals; attempts to reconcile theigsriconflicting interest,
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which in turn being measured against standardshmbath parties could
agree on e.g. legal merits of the case and failnetsgeen parties.

The advantages of the co-operative style of netyotiare as follows:

i it tends to produce fewer breakdowns in bargaiaimg recourse to
litigation

i. it produces more favourable outcomes for both suti

i it leaves a friendly environment where parties ocage again do
business again.

Co-operative style is however subject to certaifiadilties in operation
where the parties to the negotiation are unequatatus or power or
where one party will not bargain for joint or mutgain.

3.1.3 The Problem-Solving (or Integrative) Style oNegotiation

A style also called ‘Principle negotiation’, a plem solving approach
that can be used in any negotiation situatiors hat a compromise based
approach but seeks to maximize the parties’ patefar problem solving,
in order to increase the joint benefit and expdreduality of resources.
For example in the commercial dispute an actiorbrefach of contract
may involve not just monetary compensation for tost of obtaining
substitute goods but also issues relating to @dsiiture business and
business reputation. Through negotiation tiveguld both discover
different needs and objectives, one party couldease its option in a
negotiation without necessarily reducing thosehef dther side. This is in
contrast to the zero-sum model where gain for aré/pnust necessarily
be a loss for the other. Another example over cemoial disputes is
where one party wishes to make deferred paymenttove, because of
lack of funds, while the other party may be willibgy accept staggered
payment, for tax reasons.

As part of the means for settling Internasiorcommercial deputes,
settlement through negotiation offers a numberatéptial benefits to the
parties involved. It may avoid the delays, econoonast and uncertainty
associated with trial and the ‘winner takes altuma of the legal system.
Furthermore, negotiation reduces the pressure ercalrt system and
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thus benefiting those parties whose cases do eegjtigation. Under the
international trade transactions where partiedeesi different countries
with different legal systems and trust and repomatre very important
elements, problem-solving offers the best solutioilts business
continuity.

3.1.4 Mediation

This is when disputing parties appoint a skilleddiparty — the mediator
— to assist them in finding a mutually adeéfe solution to their
differences. Mediation is now recognized as agraditive to adjudication
and a much cheaper method for achieving a lasésglution of all kinds
of inter-personal, commercial, industrial and comitydisputes.

Most people who have had experience of litigiousqes know that very
often in the inception of the dispute the mattaghth be very easily

settled if some mutual friend could bring rthéogether and talk the
matter over. Certain officers may be appointedemighated mediators to
whom parties to a dispute may have recourse folesent. They may
be persons who from their wisdom and experienabdefvorld command

the confidence of the persons who are lik&dy litigate. In  most

contemporary industrialized Asian countries, medratcontinues to be
the predominant means of dispute resolutiéor example, in Japan,
Taiwan and China, mediation is regarded as thegresess, and is often
directly supervised by state appointed officialshar courts.

In recent years in the industrially developed Weastgations of Europe,
North America and Australasia, an alternataed truly facilitative,
consensual and non-judgmental mediation proces®mmasged which is
based upon the principle of agreement arlfidegermination of the
parties. This new model of Mediation is now widedgognised by many
individual and corporations as not only cheapegra#tives to litigation
but also as providing a less risky and more effectheans for achieving
a truly final resolution of their disputes. Thermmipal characteristics of
mediation are that it is accessible, voluntaryfickemtial and facilitative.
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3.2 Conciliation

The conciliator in conciliation functions difently from mediator. A
conciliator plays a more pushy role. This is beeaasconciliator would
ask the parties to the dispute if they are pmsgao try and reach an
amicable settlement. If he gets a positive respaimgeconciliator would
hold a meeting with the parties to outline theiinpaf view, while he
listens, takes down notes and if needed asks qusstWhen the session
is over the conciliator would then talk over tlssues with each of the
parties and they would invariably agree to seflsolution would then be
proposed to the parties. The conciliator’s role banmore interfering in
that he/she may draw up the terms of the agreemsflgcting a fair
compromise of the dispute.

3.3 Good Offices

It is the intercession of a third party (a statejrdernational organization,
or a private individual) in a dispute between m@atihat are at war or at
any rate are not on speaking terms. The aim of gdfoces is to bring the

parties into direct negotiations for the settlemehttheir disputes. Any

party to a dispute may ask for good offices. Nobbdg a duty to offer

good offices, even when asked to do so. The offelways advisory, is

never binding and cannot be considered an unfryeact. Presumably for
these reasons, the dispute (or war) continues ectaff in any way by the
offer. Some parties or States find the good offieevice as “meddling’ in

other people’s affair.

Good offices, conciliation and mediatiorre aprocedures that are
undertaken voluntarily if the parties to the digpab agree. Good offices,
conciliation or mediation may be requested at amg tby any party to a

dispute. They may begin at any time and be terradhat any time. Once

procedures for good offices, conciliation or mediatare terminated, a
complaining party may then proceed with a requestlie establishment

of a panel.
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4.0 CONCLUSION

From this unit, we have been able to garner thapite of the seeming
anarchic nature of the international system, actotisin make efforts in
peaceful co-existence. The numerous optideted above, are not
exhaustive; they are a pointer to the yearning tlo¢ spirit of
accommodation and tolerance that exist in the sysi&ehind all of the
facade, are more effective bilateral options, Uguzing explored to step
the tide of disagreements and conflicts betweeansong actors on the
international arena.

5.0 SUMMARY

We have discussed various ways of settling cosfligtinternational law

in both pre-colonial and modern Africa. In partaaywe made references

to Alternative Dispute Resolution, ArbitratiofNegotiations and their

varieties, mediation, conciliation, etc.

SELF ASSESSMENT EXERCISES

1. Explain the term, ‘Alternative Dispute Resolutio

2. When would a third-party intervention be necesgaresolving an
international dispute?

6.0 TUTOR-MARKED ASSIGNMENT

1. Comprehensively explain the different forms aéttlement
mechanisms open to actors on the internationabaren
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UNIT 3 RECOGNITION IN INTERNATIONAL LAW:
PRE-COLONIAL AND MODERN AFRICA

CONTENTS

1.0 Introduction

2.0 Objectives
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3.1 Types
3.2 Recognition of Government
3.3 Views on Recognition

4.0 Conclusion

5.0 Summary

6.0  Tutor Marked Assignment

7.0 References/Further Readings

1.0 INTRODUCTION

Recognition is a process whereby certain factsaacepted and endowed
with a certain legal status, such as statehoodersmnty over newly
acquired territory, or the international effectstbé grant of nationality.
The process of recognizing as a state a new gty conforms to the
criteria of statehood is a political one, each ¢oudeciding what criteria
it would consider before bestowing the statisrecognition on the
aspiring entity. There are basically two ®ats of recognition-the
recognition of a state can be either explicit oplioit (tacit), "de jure" or
"de facto". It is customary for one state to reangranother by means of
an explicit formal declaration, e.g. vis-a-vis thevernment of the new
state. Diplomatic recognition- is an act by whiatecstate acknowledges
an act or status of another state or governméeteby according it a
degree of legitimacy and expressing its intentrtogointo force the legal
consequences of recognition. Things which can lbegmzed include:
belligerent rights of a party in a conflict, thecapation or annexation of
territory, or maritime flags. Most importantly state can recognize
another state or the government of a state. Retogréan be accorded
de facto or de jure.
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The case of Democratic Republic of Congo (formere&jagives a robust
interpretation of the complexities involved in thecognition of states.
The government of Zaire changed on May 16, 19%9&si@ent Mobutu
Sese Seko, dictator since 1965 of the third largeste in Africa, had
faced prolonged attack by domestic opponents, asdodsition in the
country had become precarious months befordirtaly relinquished
power. Indeed, the entire domestic governnheotder in Zaire went
through a spell of uncertainty as substantial assther fell to the rebel
forces of Laurent Kabila or saw the disapgeee of organized
government altogether. When the anti-Mobutmyarat last securely
installed itself, foreign ministries which had facent years foresworn
Issuing statements of recognition toward ngawernments formally
acknowledged both the new Kabila regime and itsst@t to change the
name of the country to "Democratic Repuliic Congo”. Numerous
factors over the last twenty years indicated thatognition of
governments was falling into desuetude, but int@snal response to the
change of government in Zaire/Congo suggests tigapbienomenon may
yet hold a place in law and statecratft.

2.0 OBJECTIVES
After you have studied this study unit, you shduddable to:

get acquainted with one of the technicalities defjninterstate
relations.

understand the distinction between the recognibbgovernment
and recognition of states.

learn the internationally acceptable charactessticstatehood.
understand the theoretical perspectives on redognit

3.0 MAIN CONTENT
3.1 Types of Recognition
De Facto Recognition- A "de facto" recognition mrigded from actions

and contacts between two states if they enter entelationship on a
political level. The following acts are considerslacts of this nature:
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diplomatic activities by representatives of theteganvolved in
connection with tasks between states, relations#tips
statements of a state on politically relevant issaled problems of
the other state such as statement on mutual datiomt
recognition and official endorsement with &av of passports
issued by the other state as traveling documents.

In addition, the opinions of internationally renoeh experts on

international law are considered a justificatiof the claim to the
existence of a state - at least as a fundamesai@insént. The claim to the
existence of a state might be a unilateral acirsit f on the basis of such
an expert opinion; acts in terms of the vasmentioned examples,
however, also turn this claim into a "de facto"agaition.

De Jure recognition- "De jure" recognition, in aast, is a mutual treaty
such as between two states. This is an additimaaty to international
regulations which already exist on an indional level, are thus
applicable anyhow and draw consequences derived ifnternational law
automatically.

Apart from this determination of special agreemésgsveen contractual
parties (states), the execution of this fdrraat offers a series of
advantages which also primarily serve the purpdsbeoself-portrayal of
certain personalities. Moreover, special agesdm also include the
assumption of additional obligations which Idowotentially rather
delimit a party's action potential.

3.2 Recognition of Government

This implies recognition of the state being govekneut not vice versa.
Recognition of states de facto, rather than de igim@are, and questions
center around recognition of governments. jlx recognition is of
course stronger, while de facto recognition is mteatative and more
connected with effective control of the recogniztate over its territory,
as when the United Kingdom recognized the Sovigibkl de facto in
1921, but de jure only in 1924. Another exampléhis state of Israel in
1948, whose government was immediately recognizedadto by the
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United States (and later Britain), and "one-upp#ddte days later by
Soviet Union de jure recognition. Recognition & mecessary when a
government changes in a normal, constitutional way,is in the case of
a coup de’ tat or revolution, and can become paeity important for the

permanence of the new government then. IRetamce, the Taliban
government of Afghanistan was recognized by ontgdlcountries, while

far more recognized the government of ousted @&easiBurhanuddin

Rabbani, and it lasted only from 1996 to 2001.

Recognition can be implied by other acts, like Wt of the Head of
State, or the signing of a bilateral trealfy.implicit recognition is
possible, a state may feel the need to explicitbclaim that its acts do
not constitute diplomatic recognition, as whdéime United States
commenced its dialogue with the Palestine LibenaOrganization in
1988.

The doctrine of non-recognition of illegal or immabfactual situations is
called the Stimson Doctrine, and has become mopeitant since the
Second World War, especially in the United ibla&g as a method of
ensuring compliance with international law, fortarxce in the case of
Rhodesia in 1965. Withdrawal of recognition is aere more severe act
of disapproval of another state than the breakimdjpdomatic relations.
Another example is the United States nongseitmn of the WWII
annexation of the Baltic States by the Sowaion. It continued to
recognize the independence of these three statéssumprisingly with
the collapse of communism in the Soviet Union, ¢hstates once more
came into being in fact, rather than just on paper.

The formal recognition of a state in thentext of international law
involves a legally applicable declaration of tikention of one state to
recognise another entity as a "state" as definethteynational law. Such
recognition amounts to a unilateral declaration¢csithe decision whether
or not to recognise another state is in principlenatter for the free
appreciation of each individual state. The recognitof one state by
another is in practice particularly important irsea when there is doubt
as to the legal existence of a (new) state, elpwing a splitting off of a
part of a territory (secession) or the collaps@antitioning of an existing
state.
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Although the end of the main period of deowmation considerably
reduced the need for and importance of the recogndf new states, it
again became an issue in the 1990s with the breakthe Soviet Union
and of the Socialist Federal Republic of Yugoslawi&o events which
spawned a host of new states. Today the commuhitations numbers a
total of one hundred and ninety states recognisedccordance with
international law.

The formal recognition of a state presupposes tthatstate in question
truly meets the requirements of internatiomal in the matter of
statehood. The prevailing doctrine imposes thrgeirements: a national
territory, a citizenry and a state authority, ae.internally and externally
effective and independent government embodyingsthereignty of the
state. The sole criterion for assessing the qualftystatehood in this
context is the actual situation on the ground (igple of effectiveness").

The recognition of a state before these conditiares met (premature
recognition) is contrary to international law adevoid of legal effect.
The state that prematurely recognises another gtalites the principle
of non-interference in the internal affair§ another state (Art. 2,
Subsection 4 of the UN Charter).

The act of recognising another state today hasndlfare of a declaration:
through recognition a state declares that inviesv the country it is
recognising is a "state" within the meaniofy international law, and
should thus equally be considered as subject taotbdy of law. Whether
or not it is the act of recognition itself that éoconfers statehood (so-
called constituent effect of recognition) is a sfien that has still not
been resolved in terms of jurisprudence. In pcacthe existence of a
state is not however dependent on any swabr recognition. The
determining factor is solely the actual and cori@esence of the three
concomitant characteristics of statehood, ae.national territory, a
citizenry and a state authority.

In more recent state practice however "rettmgri has often been
dependent on the fulfilment of certain conditiongls as observance of
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the UN Charter or the respect paid to such matsrshe rule of law,
democratic principles and human rights. These not criteria for
recognition in international law however, but ettpreconditions of a
political nature that have been formulated with #&w to the
commencement of relations between states.

In a political sense, recognition can be somewinabiguous. How else
does one describe the recognition of a governmdmte that of the state
is withheld? In recognising a government a stagaigrthe authority to a
group of persons to act as the organ of dta#e in question and to
represent it in relations governed by internatidaal. As already stated,
the only requirement international law makes foe tlecognition of a
government is its effective exercise of sovereigthaerity -above all the
control over a substantial part of the itery and control of the
administrative apparatus. Exceptions are maderii@ioecases such as in
a civil war, when a legitimate government may @distior entirely lose
the power to rule over the state and may evenobmed to take refuge
abroad (government in exile). In practice the edctjovernment will to
some extent continue to be recognised as the g government (so-
called "de jure" government), even though it has the effective control
of the state (at least temporarily) and this cdnsamow being exercised
in situ by a different, new government (so-callelé facto” government).

A state that recognises a new government amintains normal

diplomatic relations with it is only taking a pasit on the question of the
new government's effectiveness, not its legitimasysuch. The case of
Switzerland is one whereby the state detracts fgetting embroiled in

the controversy of state/government recognititin has been Swiss
practice since the end of the Second World Waetmgnise in principle

only states, and not governments. When the gowvemhrof a country

changes, Switzerland as a matter of principle dm¢sagree to explicitly

recognise the new government, limiting itself asila to an uninterrupted
continuation of relations with the state in quastand thus with the new
government. The Swiss practice is thus above akd@n the principle of

effectiveness.

3.3 Views on Recognition
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Governments are not international legal personghar own right" but
the "human agents" responsible for conducting ffaera of states on the
international plane. This distinguishes "governthdrom “state”. The
state is an international legal person, the foromatind disappearance of
which directly implicates international law. Howstate is formed and the
relationship of recognition to this process haveegated quite enormous
debate among scholars.

The role of recognition in the conduct of intertstaelations cannot be
overemphasized. The corpus of traditional inteonal law scholarship
contains two conflicting orientations toward thssue: the "constitutive"
view, which holds that an entity's very legal esigte as part of the
international system is “constituted” by thecognition of the other
entities making up that system; and the "declayateiew, which holds
that the international system encompasses m@milers rights and
responsibilities to such entities that exist asnatter of fact, and that,
therefore, recognition by member states of newtieatis nothing more
than a "declaration” of an already existing legattfthat, in turn, implies
an already existing legal relationship. Therep constitutive view is
typically associated with the positivist concepttbat law among nations
arises exclusively as the product of sovereign @sndNo new state need
have any relation to another unless it has accejptedother into the
community of nations. The declaratory view, to ttentrary, appears to
comport better with a natural law conception of i@rnational system
as automatically entailing rights and responsibgitfor whatever entities
present themselves in fact. It draws a distincti@tween the political
relations among nations, which each sovereign stafieee to order as it
sees fit, and the irreducible substructure of legédtions among them,
which requires respect for the sovereignty of @xiststates. If
recognition is to be constitutive, the controllinginion must be that of
some substantial preponderance of states,ohdhe individual state.
International law aspires to assure at least somamal global order, not
merely order among such states as decided freelgckmowledge one
another's sovereign rights.

The declaratist position, after all, traditionaligntailed the legal

acknowledgement of which is to say, imputationight to existing fact,
without regard for the manner in which such facheanto existence. The
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establishment of a meaningful international lawpaface and security
requires a collective denial of recognition of timaits of illegal acts;
otherwise, violations of international law are péted to create rights in
international law. If such an eventuality were waial, the resulting loss
of integrity of the pre-colonial African sést would erode whatever
influence international law may have had on theab@r of the states,
since one finds no benefit in respecting the systelmmands when others
are rewarded for defying them. Thus, in order there to be the
necessary unity of legal and factual relationshipsjte facts must be
permitted to create and destroy legal relationshijpg not limitlessly.
Neither the declaratory nor the constitutipesition, as traditionally
articulated, lays the groundwork for dealimgth this fundamental
tension.

The declaratory theory assumes that territoriatieatcan be by virtue of
their mere existence readily be classified asrwvthe one particular
legal status, and thus, in a way, confusest” with "law". The
constitutive theory, although it draws attentiontie need for cognition,
or identification, of the subjects of international, and leaves open the
possibility of taking into account relevant legalngiples not based on
“fact”, incorrectly identifies that cognition wittiplomatic recognition,
and fails to consider the possibility that ideoation of new subjects
may be achieved by way of general rules, rathen thia an ad hoc,
discretionary basis. The strict declaratory posita@cords with the strict
constitutive view in regarding recognition as acdesionary political act,
but denies that such political recognitioy btates individually or
collectively could have legal effect. By thiegic, a declaration of
recognition is dispensable altogether; it is redueigher to a formality, or
to a gesture of assurance of enjoyment of alreadstireg rights, or to a
declaration of willingness to enter into diploncatelations. Whether a
state or government exists or not is a separatstignegoverned solely by
the facts. Yet, ascertainment of an entitggal status as a state (or
government) vel non requires the prior determination of diffiicu
circumstances of fact and law, and there must benéity to perform that
task. In the absence of a preferable solution, siscthe setting up of an
impartial international organ to perform that fuont the latter must have
been fulfilled by states in existence.
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4.0 CONCLUSION

Though the issue of the recognition of states tarmational law is a very
serious matter, it has been difficult to have ackut criteria or globally

acceptable opinion on the vexed issue of stategretton. Neither the

constitutive or declaratory views have beenthaout its criticisms.

However, we should note that for a state to beajlplaccepted as a legal
entity it requires the recognition of the key miateral bodies like the
United Nations, the Organization of American Statethe African Union

(AU) as the case maybe.

We have just discussed the issue of state recogriiti international law.
The challenge is to be able to apply tfos instance, to the self
determination struggles of the various natistea movements in the
world, and especially in Africa.

5.0 SUMMARY

The focus of this unit has been the concept oésdad its recognition in
international law in pre-colonial as well as modafrica.

SELF ASSESSMENT EXERCISE

1. Discuss the ‘Constitutive’ and ‘Declaratoryiews on state
recognition in International law.

6.0 TUTOR-MARKED ASSIGNMENT

1. Outline the terms of defacto recognition.

2. Distinguish between defacto and dejure recogmiti

3. Explain the differences between recognition ofegnment and
recognition of state.

4. Attempt a critique of the Constitutive and Deatary theories of

the recognition of states in International Law.

7.0 REFERENCES/FURTHER READINGS
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University Press, 2000

116



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

UNIT 4 JURISDICTION OF STATES IN
INTERNATIONAL LAW
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1.0 INTRODUCTION

The traditional focus in international relationghsit which pays attention
to the behaviour of states as the basic actors iSHinked to the notion
that the major actors in the internatiorsaistem are nation-states.
Different experts and scholars of internationalattens/affairs provide
quite an elaborate description of the state anilsodmergence. Among
experts, there is no unanimous definition of tteestHowever, there is a
high level of consensus on its basic charactesistscwell as its origin.

What is done here is to provide a few definitiohgh® concept of state
and then give a comprehensive definition dasa these collections.
Some have attempted to describe the state astdtaly based political
unit characterized by a central decision-making agforcement
machinery (government and administration)”. Egséiyttherefore, the
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state is viewed as a legal entity (sovereign) whelther has external
superior or internal equal. With reference to atzdsGreece, the identity
of the state is correlated with or taken as thealiants of a place rather
than the place itself. States are regarded agegwein their territories

under their jurisdiction, that is, the states srgbvernment, controls what
goes on within its borders. The possibility oftezral interference is
foreclosed in reference to the state of the state.

The state could also be described as an areartogrvhich is under the

single rule of a government. It has also beenceived as the most
inclusive organization which has formal instituisofor regulating the

most significant external relationships of the maithin its scope. It is

the basic political unit of a group of people whe arganized in a

defined territory for the pursuit of common welfatbe maintenance of
law and order and the carrying out of externalti@fs with other actors

in the international system. Comprehensively, shate is a political

organization confined within an identified ¢hrspace, maintained by
administrative machinery which exercises unrestdctontrol over its

constituent members and is co-equal with any cttede.

States and nations are often confused. Howevery rhave attempted to
resolve the riddle by identifying the basic essdntharacteristics of the
state. These include; territory, population, gowveent and sovereignty.
The distinction between the state and the natiothas the latter lacks
both sovereignty and specific territory but onlyspesses a homogeneous
population.

The origin of the modern state is traceable tosilgaing of the Treaty of
Westphalia in 1648 marking the end of the ThirtyargeWar in Europe.

This treaty gave the modern states their defirdhgracter as well as
setting the scope of their jurisdiction. It provsdéhat only sovereign
states could engage in international relations.edwer, for a state to be
recognized as such, it must possess a gaugeh territory, definite

population and effective military power to fulfiliternational obligations.

An important aspect of the treaty is the emphasighe equality of all

sovereign nations.

2.0 OBJECTIVES
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After you have studied this study unit, you shdaddable to:

understand the various ideas on the concept @&.stat
explain the rights and limitations of states.

understand the linkages between the symbols afdiation.
distinguish between the notion of states and nation

3.0 MAIN BODY
3.1 Territoriality

As earlier mentioned, a key pre-requisite of stadehis the possession of
a fixed territory (both water and land). A states lzan unchallenged right
to exercise authority over and throughout the rextd its territory. For
this reason, territory became in the legal realm trecessary point of
departure in settling or resolving most problemasues of international
relations. In the earliest period of western higtdine acceptable title of
territory (right of ownership) was effective cortiaf a territory and the
ability to defend it. In modern times, internatibteav contains a certain
number of rules regulating the manner in whichestatcan acquire and
maintain exclusive jurisdiction over a sizeabletjor of the globe which
they may claim as their own. In tune with geogiagmperatives, the
rule of international law has established land lolauies, jurisdiction over
the oceans, and most recently over the air.

Although, this single concept is enshrined as dn#h@® main conditions
concomitant to statehood and for most sovereigtesttnis condition is
apparent enough, yet the process of colonisatienréladered the notion
of territory in some entities extremely problemaftitodern international
law has been slow to address these notions oftaeatity since it is
framed from a particular perspective that doeshase to address these
kinds of problems. Rather, in seeking to addréssgrowing spate of
violence induced by conflict over territory it has/oked legal notions
that were first developed during the Roman era. &oproperty regimes
and their resultant principles, notablyi possidetis juris have been
applied and re-applied in different contexts todme the problematic
bedrock of the treatment of territory within modanternational law. This
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anomaly has often prompted the regular cries the review of
international law concerned with territory. All tlkame, land, sea and air
remain important part of territorial definition.

On the issue of land (lithosphere), customary m@gonal law recognizes
four (4) major principles by which a state acgsitéle to land areas.
These are prescription, cession, conquest andpation. Prescription
implies the state exercises jurisdiction over acdearea for a long time
(habitually) without any serious challenge or cewcdfim from other
states. It is the only principle through which éxig nation states can
justify their “territorial sway” or influence ovex place.

Furthermore, title to territory is also readily acgd by act of cession.
This is equally an acceptable standard by intenak law. Numerous
cases abound in modern times, for instance, Fraaded Louisiana to
the U.S.A., Lagos was ceded as a colony by the @lea of Lagos in
1861. The act of cession comes in two basic tybhexuld be as a result
of conquest during war, or it could be outright ghase by an interested
member of the international community. For instante on record that
Alaska in the USA was bought from Russia.

The act of conquest used to be an attractive ogborpowerful states.
This style was however abolished by the Stimsontiee of 1932. The
underlining principle of the doctrine was tthhe acquisition of any
territory which runs counter to the laid down m&ional conventions
and treaty obligations should not be recogphiby members of the
international community. This was as a rexfltthe repressive and
undignified methods of its application.

Occupation

The acquisition of unexplored and previously umokd lands is the basis
of the principle of occupation. While someld that discovery and
exploration confers the discoverer - state “in¢bd#le” others charge
that it must be by “effective occupation”. The isss yet to be resolved,
perhaps cases of such instances have become batveen. A classical
example is the scramble and the partition of Afiicéhe 19 century.
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The case of maritime jurisdiction is equally im@ort There are distinct
provisions of international law that deals withigdictional details as far
as the oceans and seas are concerned. Accordingustomary

international law, territorial waters extend to iata@nce of three nautical
miles from the shore and beyond this point is thg pf the high seas,
which is not under the exclusive control of any aweintry. However,
there are parts of the ocean considered part ofttte territory (that is,
territorial waters), the high seas, etc.

Air

Jurisdictional stipulations as regards the aireiatively less ambiguous.
The air space over territory (land) and iterial water is under the
jurisdiction of the state beneath it. Over the hsglas, the planes are part
of the territory whose flag they bear buice they enter a national
airspace, they are subject to the law of the dtedg are. Therefore, they
do not possess a blanket right to enter ports, thest be licensed. For
security reasons, states continue to assert aadd gheir “unlimited”
jurisdiction over airspace, thus minimizing freedofrair traffic.

3.2 The Seas

The fact of the state’s sovereignty and m@omoy is no license to
unrestricted claim to the gift of naturesuss on the ownership and
control of water ways and resources embeduakee generated hotly
contested debate on the jurisdiction of any statr the seas. However,
various efforts have been made by the comity ofonatto finding an
acceptable resolution to the misgivings among stdtbese controversies
can be gleaned by the initial efforts at esthbiig laws for inter-state
relationships pertaining to territorial waters.

In international law, the principle is based on tiagion that outside its
territorial waters a state may not claim soversignter the seas, except
with respect to its own vessels. This principliestfestablished by the
Romans, gives to all nations in time of peace unotsd use of the seas
for naval and commercial navigation, for fishingpdafor the laying of
submarine cables. From the late 15th to the e&h tentury, Spain,
Portugal, and Great Britain attempted to excludaroercial rivals from
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parts of the open sea. Protests by other natiahtla revived acceptance
of freedom of the seas. One of its strongest amtescwas the United
States, especially in its dispute with Great Bnitareceding the War of
1812. In time of peace, freedom of the seas cabaatstricted lawfully
except by international agreements, such as thegaating fisheries or
the right of visit and search. During war, howeveelligerents often
assert limitations of the principle in order to ifdate the more effective
conduct of hostilities, and it is then that therpleat disagreements arise.
Subjects of contention between neutrals and bedigs include the right
to seize neutral property and persons aboard anyeskip, the mining of
sea lanes, and the exclusion of neutral elesBom enemy ports by
blockade. The Law of the Sea Treaty establishez-mile (19-kilometer)
territorial limit for coastal nations and a&slishes an international
authority to regulate seabed mining, among othevigions.

Until recently, the problems relating to the usetlod oceans by nation-
states, and private actors were relatively uncacaf@d. The principle of
freedom of the seas governed navigation, fish yéatiful and most of
the states individually claimed jurisdiction overas to a length not more
than a three-mile territorial sea adjacenttheir shores. From 1945
upwards, the conditions have changed as some stiai@s jurisdiction
over the adjacent waters and seabed to a distantte200 miles; there is
high threat to aquatic lives; and increased sphte@an pollution as well
as the vast reservoirs of petroleum trapped urigecontinental margins.
To worsen the problems, there have emerged views on the
jurisdiction over the sea usage: the first declénesoceans and seabed as
“the common heritage of mankind” and reducingiarat! jurisdictional
claims to a narrow range of territorial waters @ed beds. On the other
hand, there are the coastal states and privateegtsewith a “sweeping”
claim of national jurisdiction of almost a fourth the ocean and sea bed
area, where lies 90% of mineral and fishing resesirc

To give relief to this tension, in 1958 an interaaal convention was put
in pace, setting the limits not by the natural con$ but at a water depth
of 200m and extension to the average width more ftify miles (that is,
the law of the sea conference). Behind thiaiden international
arrangement have followed other laws of the seascamventions. For
example, convention on the continental shelgenvention of the
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territorial sea and the contiguous zone, a congantin the High seas;
and a convention of fishing and the ConservatiothefLiving Resources
of the High Seas, among others. All of these we®veen 1962 and

1966. A remarkable incidence took place in 7.9&hen Ambassador
Arvid Pards of Malta made a propodal restore order in the
circumstances surrounding ocean usage, more ebpeacithe interest of

developing states. From then on, various sessmon@ne-tune previous
Laws and Convention have taken place. The tredite® covered all

aspects of ocean access and usage. Therealswe provisions for
compulsory submission of disputes not settled lgohation to a variety

of arbitral or judicial procedures including theantternational Tribunal

for the Law of the Sea and a Seabed Disputes Chambe

3.3 Legal Equality

A state may exist, functioning as an opegtpolitical community

without gaining the legal status of a state. Tlamdformation into a legal
personality begins when it is admitted and recogmhias such by the
comity of nations. Before the end of the 1@#ntury, jurists agreed
almost unanimously that nation states enjoyed thesgssion of certain
fundamental rights. These include a right of edqualf existence, of
external independence, of self-defense, of teraltorsupremacy

(sovereignty), of intercourse and of respect.

From the foregoing, one of the oldest “rights” etahave laid claims to
has been the right of equality. This has beenrtegbsince the time of
Hugo Grotius. It is of course obvious that stades not equal in may
respects, differing in land size, population, reses, access to oceans,
armament, and other factors of power. Howevertuwhanperative is the
equality in law, that is, legal equality. On thiasks, the Permanent Court
of International Justice made a distinction in 1985veen “equal in fact”
and “equality in law”. Focus, however, is on thguality in law, what
Article 2 of the United Nations Charter msfeto as the “Sovereign
Equality of its Members”.

The meaning of Equality in Law is that all recogrdzstates are treated

equally in all matters without prejudice. More sfieally, they all enjoy
the same rights and are ideally co-equal in thermattional community.
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As such a state has one vote (unless it dgased to the contrary)
whenever a question has to be settled by conseobh@rstates. In other
words, the vote of the smallest state carries éineesweight as the vote of
the largest and most powerful members of the conigpah nations, in
principle. It also translates to the idea that tadesmay claim jurisdiction
over another state, hence no state can be suéeé iaw court of another
state or placed under the tax paying control oftlarostate. Besides, it
affects the adoption and application of new rulesternational law: no
state is bound by a new rule that it does not esgbyeor implicitly assents
to or accede. The actual import of all this is caed in the doctrine
expounded by Chief Justice John Marshall in the cd$he Antelope:

“No principle of general law is more universally
acknowledged, than the perfect equality of natidRassia
and Geneva have equal rights. It results from dgsality,
that no one can rightfully impose a rule on andther

Some have argued that in reality, equality in la@es not mean that each
state has to treat all other states alike buthall ts required is that every
state is assured the equal protection of the tmm-denial of access to
judicial or arbitral procedures on the grounds alative weakness, form
of government, size and other physical characiesist

3.4 Sovereignty

In the identification of what makes up atstin international law,
sovereignty is arguably the most paramount. Thecept of sovereign
underscores the independence or autonomyhefstate to make and
implement decisions within its territory withountérference from other
states. It is the supremacy of any given stateotmdact its internal or
domestic affair without any external meddling.

A more holistic view sees sovereignty as #aeercise of supreme
authority in a political community. It haksad a long history of
development, and it may be said that every politicaorist since Plato
has dealt with the notion in some manner, althougthalways explicitly.
As earlier implied, a sovereign state is often dbsd as one that is free
and independent. In its internal affairs it hasiuided jurisdiction over
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all persons and property within its territory. laiens the right to regulate
its economic life without regard for its iglebors and to increase
armaments without limit. No other nation may righy interfere in its
domestic affairs.

This description of a sovereign state is deniedydwer, by those who

assert that international law is binding. Becagt®es are limited by

treaties and international obligations and arelegally permitted by the

United Nations Charter to commit aggression at, wliley argue that the
absolute freedom of a sovereign state is, and dhioe) a thing of the

past. In current international practice this vieagenerally accepted. The
United Nations is today considered the principglaor for restraining the

exercise of sovereignty.

Internationally, it connotes a state’s planethe international and its
capacity to act as an independent and autonomdiiy. éssentially, the
notion of “national” or “external” sovereignty h@amme to embody the
principles of nationalindependence and selfegoment. Besides,
international laws give all nations equal ogration. Put differently,
nation-states in the international system are hegajual. This explains
the loose nature of the world state-systemmiclv has no structural
hierarchy, per se, although there are powerfatest and weak states.
What this translates to is the retention of soggngi only in form rather
than in substance contrary to what the Wedip Treaty envisaged.
Therefore, the internationalist strand of the csitof sovereignty argues
that contrary to the assumption underlying tiotion of sovereignty,
states are not really free to do as they pleasausectheir behaviors are
restrained by internationally accepted standardsithen growing
interdependence of nations. Hendergenthau contends that
“sovereignty” is nothing but a formal standard ofahnations should treat
one another rather than the description of realibus, the extent of the
jurisdiction of states in Modern International Lamith respect to the
notion of sovereignty depends largely on a numlbdactors such as the
status or position of the state in the internati@yatem; parties involved
in the assertion of sovereignty, propriety of sttgons, etc.

4.0 CONCLUSION
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This unit has inundated us with spatial limitatiarfsany state as agreed
to by states, through the instrumentality of ing&tional law. The spatial

limitations cover land and its resources, the seakits resources and air-
space. The agreement on this score became exyrampbrtant as a

result of series of conflict that arose hesea of non-delineation of
borders. Although, international law has not yetvmted an answer to the
multifarious issues thrown up by jurisdiction, ashhowever become an
important reference point in the determinationirdérnational disputes

that arise from this source.

5.0 SUMMARY

The important issue of jurisdiction of State reeeiwour attention in this
unit with particular focus on the period of pre<ahl Africa to modern
times. You have learnt the key pre-requisites ateébtood, the position of
seas and water ways and sovereignty.

SELF ASSESSMENT EXERCISES 1
1. Explain the concept of jurisdiction in interrcatal law.

6.0 TUTOR-MARKED ASSIGNMENT

1. According to Morgenthau, “sovereignty” is notfpibut a formal
standard of how nations should treat one anothétrer than the
description of reality. Discuss

2. Explain the different methods through which atestcan claim
ownership of a territory.
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UNIT 1 CONTENDING SCHOOLS OF THOUGHTS ON
INTERNATIONAL LAW

CONTENTS
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1.0 INTRODUCTION

In this unit, we shall examine the nature of in&ional law with respect
to the views of classical schools of thought onghbject. The naturalist
and positive schools of thought hold muclpes in this enterprise.
However, we shall not limit the discussion on thés®. Traditionally,
international law has been defined as that bodyraiciple and rules
generally accepted by civilized states as bindipgnutheir conduct. It is
the sum of the rights that a state may claim feeli and its nationals
from other states, and of the duties which in cquseace it must observe
toward them.
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The dictum that international law governs the refeg between states
creates the erroneous impression that the bousdafieternational law
are clearly delineated. The impression isthiemr strengthened when
international (public) law is distinguished fromtemational private law
(or conflict of law), which applies to relations tiveen individuals of
different nationalities or, more generally, to Gasevolving two or more
municipal (national) legal systems; or when intdoval law is
distinguished from municipal law, which appliesitdividuals within the
territory and under the jurisdiction of one stéeich a clear delineation
between various types of law could not have beehiamot feasible in
practice. It is correct that international law rsfdasically to states in
their relations as entities. But in many situatisgh law is relevant to
municipal law, and the reverse is true as well. iRstance, let us assume
a case in which the municipal law question of aiviiual's nationality
would affect the right of a state to protecd ditizens' rights against
foreign states under international law. A swhat more feasible
distinction would be between the law that must haeen applied in a
municipal and in an international court. Ordingritymust have been that
a national judge would apply municipal law andiaternational judge
international law. In fact, neither of them may, appropriate cases, be
relieved from looking into aspects of both legasteyns and including
them in their decisions.

From the various assertions in this enterprisbag become obvious that
international law has emerged from an effort tol a@th conflict among
states, since rules provide order and help to atgiglestructive conflict.
The existence of law, however, does not mean thadlict is any easier to
resolve. Instead, as law becomes more el&baad constraining, it
becomes increasingly contentious. The powedal not wish to be
constrained in their ability to respond tareats. At the same time,
developing countries see much of internatiolaa¥ as being crafted
largely without their input, primarily due tthe so-called democratic
deficit in intergovernmental organizations, whicbwnare typically the
negotiating venues for the creation of new law.

Perhaps the first question to ask is whether inifdgernational law is law

at all. The primary distinction between municipatianternational law is
that the latter often lacks an enforcemerdgcimanism. There is no
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government to enforce the law, as thereinisdomestic situations.
International law is often as much a source of locirdis it is a solution to
them. Most forms of international law are contestedrely is it agreed
upon universally. As will be seen below, it n®t enforceable unless
powerful countries see it in their interest to @o ¥/hat is more, cross-
cultural differences make its interpretation angliementation difficult.
Another question is whether international laws banconsidered law if
they are not translated into domestic laws wheeeetls greater potential
for enforcement. By adapting international law irdomestic statutes,
governments theoretically provide enforcement meismas. There are
also instances in which domestic law natlyodoes not contain
international law, but is in fact in contradictitmit.

Despite all of this, international law istexi followed. This can be
attributed in part to Great Power backing, but ataach of international
law is based on customary practice. Internatioaal thay be enforced by
states taking unilateral action if it is imeir interest or through
multilateral measures where sufficient consensustsexReciprocity can
play a role, as benefits in other areas may beegddirom following laws.

In addition to ad hoc efforts to enforce interaaéll laws, a number of
formal courts have been established for that p@rpos

States have long relied on treaties and othernatemal agreements for
security against war. The first important move bel/¢taws of war was
the Kellogg-Briand Pact, signed by sixty-three does in 1928, which
condemned "recourse to war for the solution of rimd&onal
controversies" and foreswore war as an instrunoémgolicy. However,
the conflicts of the 1930s made this agreement moot

The principles of international law often provelte in tension with one
another, however. This confusion was exacerbatesubgequent treaties,
such as the 1948 convention for the Prevention Rumgishment of the
Crime of Genocide. One of the clearest alspéa international law
emerged with respect to Irag's 1990 invasainKuwait. The Iraqi

invasion was a clear violation of Kuwaiti soverdignand the ensuing
Gulf War was a multilateral effort to enferdnternational law. The
growing role of international law can be seen ia theation of the "no-fly
zones" in Irag via U.N. Security Council Resoluti®é88 of April 1991,
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which served as the legal precedent for a rangeitdtives later in the
decade, from Somalia to East Timor.

The question of terrorism has also become a diffane for states to deal
with using international law, particularly as tatg) become increasingly
international. Some steps have been takemadtiress these issues. A
number of conventions have been created to de#i wsues ranging
from aircraft hijacking to hostage-taking and alds, but all suffer
from lack of enforcement. Part of the difficulty dealing with terrorism
is a general lack of consensus over what groupistactics would fall
under such law. The law, however, still largelyleets an overly state-
centric view that makes it difficult to dealith the growth of
transnational groups. Taking action against grougten requires
infringing on sovereignty, another core principfergernational law.

One of the most dramatic developments in internatitaw has been the
growth of laws focusing on the individual, whichopide protection and
require accountability. Whereas in the pasternational law focused
primarily on regulating state behavior and definstgtes rights, it has
increasingly been involved in identifying individuaghts and holding

individuals accountable. This trend began after W\Whe identification

of individual responsibility in the Nuremberg Teaafter World War I

was followed by the creation of the Universal eation of Human

Rights by the United Nations. In the years thatehtllowed, there has
been a proliferation of international covemsarthat have specified
additional rights.

Our focus in this part of the course is to situate different views on the
propriety, piousness, effectiveness and the pautity of the principles
of international law, within the prisms of diverggraradigms.
2.0 OBJECTIVES
After you have studied this study unit, you shdaddable to:

become familiar with theoretical notions on inte¢roaal law.

juxtapose theory against reality in internatioay.|
understand the differences between the normatidesarentific
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views of international law.
understand the effect of theoretical assumptiorropiricism.

3.0 MAIN CONTENT
3.1  Monism and Dualism/Pluralism

In the monist view, there is only one legalstem in the world.
International and municipal laws are its parts. faestion is only which
of these two is superior to the other. In the dialiew, international and
municipal laws are two separate legal systeAlthough each can
incorporate parts of the other, they are sepanatitiess. Dualists argue
that municipal law originates in customs and lawshiw the state, while
international law originates in customs and tesatbetween states. The
monists answer that law is conceptually one foleglal systems. They
also deny the additional argument of the dualists the subjects of the
two systems differ: states for international, indials for municipal law.
Instead, they maintain, all law ultimately addresgself to individuals.
They extend this point also to the relations thattivo systems regulate:
in the end these relations are also between inaisg whether they act
as single or collective entities. The dualidigally, contend that the
subject matter or manner of functioning between tthe legal systems
differs. Municipal law is hierarchically organizddlis a command from a
sovereign to the citizens. International law isaw between sovereign
states, between equals, not between a superioraanthferior. Some
monists add that because international lafinee the jurisdiction of
municipal law (e.g., its jurisdiction over which mand what territory), it
is the higher law, proving that the legal ordeome. Other monists place
municipal law above international law by arguingttinternational law is
the external branch of municipal law under whidhstdte organs operate.
State practice, though not uniform, tends to folkh& monist view. This
Is due less to theoretical considerations thameweitability. Occasionally,
both types of law must be referred to for reachandecision. Otherwise,
the untenable situation could arise in which theea@ase was subject to
two different legal systems and contradictaigcisions resulted. In
principle, municipal courts must use municipal 1&s.it were, in order to
prevent conflicts between legal systems or, fot thatter, obligations of
states to their citizens as well as the intermatiGociety, many states
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have constitutional provisions or practices, whiohsome form make
international law part of municipal law.

3.2 Positivism

The concern of this group of thinkers i teource through which
international law originates. The positivists wganerally skeptical about
the abstract and vague nature of higher princifriasthe naturalist claim
exists. They contend that international law coutdtiaced to more than
what God wanted or did not want. For theamgoes beyond divine
direction. They believe that one could untéerd the true source of
international law if one takes a critical look hetpractices and customs
of princes. The positivists do not want to havegtiaimg to do with the
naturalist and their propositions. They prefer mefiee to concrete and
positive human actions as the source of internatitaw. As such, what
nations actually did provided more relevant andstattive norms for the
conduct of international relations.

Like today’s positivist thinkers, the idea of thebstantive tradition of

states as a source of international law has beexisience through the
ages. In their view, international law is ante to be obeyed by law,
whether the system is anarchic or not. From pasitivis thought to

follow the principle that legal relations betweevotentities who are not
subject to a superior legal order can arise oslyhe result of mutual

recognition of legal personality. Internationaw thus operates only
within the bounds of membership of a concord ofeseign actors who

are free to exclude (and, it must follow, to abusk)wvho lie outside. In

spite of the rejection of the extreme voluntarissipon, wherein, states
are expected to determine their interest in padtog in the respect
accorded international law, however, hardlyoanis to a full-scale

embrace of natural law. For the positivistyw is the command of a
sovereign backed by force, unlike the naturalidherg law is handed
down by some supernatural force. Municipal law tlvemforms to the

toga of real law, since the violation of its diet® can be sanctioned,
without recourse to the complications encountenethe application of

international law. Since the international systeam ho supreme authority,
the idea of law as international is therefore, aefit. Note that their point
of departure is that, in case, there is an agreeomeithe existence of
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international law, the source could not be someaeterrestrial body, but
rather, earlier practices and conduct of estatHowever, their basic
contention is that municipal law is more ldhan international law,
because of the existence of substantive sanctiaitigprity.

Great scholars like Alberico Gentili (1552-1608)¢Hard Zoucha (1590 —
1660), Cornelius Vaw Bynkarshoek (1973 — 13748d Johan Jacob
Moser (1701 — 1785) all separated law from thechkigthinking and
studied such positive sources of law astiggaand customs. One
prominent positivist, John Austin (1790 — 1858)niveo far as to argue
that law could be derived only from a sovereigrhatity. Law had to be
“handed down” from a superior, which of course mdéaat in his view
international law was not true law, since there waswvorld government
authority, handing the principles down to differstdtes.

3.3 Naturalist/Moralist

The naturalist/moralist approach stems from theievad period and was
championed by such great legal philosophess Samuel Pufendorf
(1632-1694), Emerich de Vattel (1714 — 1767), emtoorimar (1818 —
1890). These scholars, in varying degrees accdptedbasic notion that
international obligations are derived fromhaher law. The ultimate
explanation and validity of human law rests on pineciples of natural
law, such that whatever the nature of the lavg dfidivine source.

The naturalists believe that international law images from the law of
nature, the creator they said had laws that hduk tobeyed. The religious
theologians originally advocated for the existeraf divine law. They
claim that these laws came from God and thres binding on all
monarchs (princes & Kings). International law thascording to them
evolved from the God-made laws which we could se@ a@bey. If you

could trace international law to God, thevdawould be binding on
monarchies because they do believe God was sugeritrem. As time

want on, the nature of the argument changed, hdavas made by God
would be determined immediately. Some laws theyeagneed not be
traced to the Holy book but be based on reasonnamde forced on
humans by humans. Natural lawyers dependvilgean religious

teachings to find out those laws monarchs mustpcddey argue that
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some laws just have to be complied with becausg ¢bme from God. In
contrast to the position of the positivistee naturalists would not
discountenance the existence of International loswthe basis of the
absence of a coercive enforceability by ditipal entity which is

juridically superior to the state.

3.4 Utopians

Prior to the First World War, the utopians engagéstourses on inter-
state relations with the perspective on pussibility of achieving a
peaceful, law abiding and harmonious state of imlahip between actors
on the international arena. However, the World Welallenged utopian
theories of international relations and internagiolaw. The ideas were
primarily based on the notion of internatiomaorality and faith in
international legalism. The principles receivedrtemdous bashing as an
aftermath of the war. It became obvious that tretesy was composed of
actors that were determined to protect their natianterests at all cost,
irrespective of the damage this might cost othatesactors. Before long,
alternative theories that emphasized realggwer politics, began to
sprang up.

The Utopians still believe that in spite thfle anarchic nature of the
system, there is still room for improved rhanious relationships, if
concerted efforts are undertaken by states togiinen the institutions

and remodel existing international laws to cater tfee yearnings of all

and sundry.

3.5 ldealists

The defining characteristic of idealism isattht views international
politics from the perspective of moral valuasd legal norms. It is
concerned less with empirical analysis (that ighvihow international
actors behave), than with normative judgments (ghahow they should
behave). For this reason, idealism is sonmeginseen as akin to
utopianism.

The idealist proposition is underpinned by inteioralism, that is, the
belief that human affairs should be organized atiogrto universal and
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not merely national, principles. This, in turn,usually reflected in the
assumption that human affairs, on both the domestid international
levels, are characterized by harmony and co-operati

The idealist rejects the past and draws ogied from the domestic
environment which he argues should and cantransposed to the
international arena, since there is order in thenektic society, in the
same way international institutions and laws shquitavide a framework
for the realization of international order. The raodf operationalizing
municipal law could in fact be replicated on tmeernational arena, if
only the concerned parties could agree to this agsippn.

Consequently, the idealist believes that collecsigeurity, in the mould of

international law should be strengthened idep to save succeeding
generations from the scourge of war. Powelitigs could indeed be

reconstructed to conform to the principles of p&aaso-existence, which

happens to be highly held by all of humanity.

4.0 CONCLUSION

This has been an attempt to place the various oot on international

law, as it relates to its sources, existence aadtige within the prism of

existing theoretical abstractions. While some @sththeories are based
on norms, and subjective assertions, othees keased on unfolding

realities on the international arena. Howeversipertinent to note the
commendable efforts of some of the theories inrdpfeasizing the force

and anarchy as variables in international relatidn this respect, they
have based their assertions on the necessity dacgbul co-existence

between and among states.

It is imperative to note the incontrovertible staofactors as regards
schools of thought on international law ire-polonial Africa. The
traditional authorities placed more emphasis the obedience of
municipal laws; as such the Monist ideology wasvptent in the era.
Similarly, the view was more naturalist/moralisamhpositivist, idealist or
utopian. This can be garnered from the regulaofcecourse to deities
and gods in the actualization of the objectivethefstates.
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5.0 SUMMARY

You probably have enjoyed the interesting discowséhe contending
schools of thoughts in international law. The eomibns are considered
from different perspectives e.g. monism, dmli pluralism, moralist,
naturalist approach, idealism, etc.

SELF ASSESSMENT EXERCISES 1

1. Outline the two major contending views time nature of
International Law.
2. What is the major difference between the natirahd positivist

views of International Law.

6.0 TUTOR-MARKED ASSIGNMENT

1. Compare and contrast the basic contentminthe monist and
pluralist views on international law.
2. “International Law is Positive Law”. Discuss.

7.0 REFERENCES/FURTHER READINGS

G.Finch, The Sources of Modern International Law, Milliam Hein
and Co. Inc., 2000

R. Falk, et.al, International Law and Orgatian: An Introduction,
Philadelphia, J.B Lippincott Co., 1968.
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UNIT 2 UNDERSTANDING DIPLOMACY
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Origin
3.2 Techniques
3.3  Mechanisms
3.4 Institutions
4.0 Conclusion
5.0 Summary
6.0 Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

Diplomacy as a concept has a long history and tstyedissipate in

relevance or currency. Diplomacy, or the geéal management of
international relations, is an ancient and viialdf of human endeavor
which has always tended to be shrouded in secfé®ymeaning, essence
and role of diplomacy in international affairs isrounded by a dualist
controversy i.e. the subjective views of its “goedsi’ or “badness”. To

some it is rationalist pacifism while to others,is a manifestation of

realism. What is incontrovertible is its linkagethwvinternational law, and

by extension international relations.

We shall be looking at this part of the rkvofrom the different
interpretations that have been given to diploynaSecondly, the
pathology in the sense of processes would also dwawattention. The
term had been conceived as foreign poliggotiation, as a tool of
foreign policy and as the totality of the functoof diplomats. Hence,
diplomacy must have been seen as the relationgtpelen two or more
states. These relationships would have coveredyese&a of endeavor-
the economic, political and socio-cultural. fdover, the conduct of
negotiation equally falls under this umbrell@s in, the act of the
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resolution of conflicts through careful and patieriplomacy.
Furthermore, it is applied as a tool of foreignipglwherein, special skill
or tact, care or politeness or in an unsavory sahgaicity and guile are
employed to achieve the national interest of gestainally, the overall
functions of appointed personnel of governmentgieged as diplomats
and ably supported by the home-governments andgnemed as such by
the host-government could be captured under thémgement. This part
of our course would therefore attempt adgtwf the method of
conducting foreign policy, by putting into congidgon, the latent and
manifest national interest of states. Becawsse,we have discovered
diplomacy is the means and methods through whistate conducts its
business with others in the system. Furthermots, ghrt of the course
would also help us in coming to terms wilte two methods of
diplomatic conduct, viz; bilateral and multilatecaplomacy.

Diplomacy is one of the policy instruments of im&tional relations or

foreign policy in the bid to achieve certain natibgoals and objectives
regarded as the national interest. In a more analytanner, it can be
perceived as that body of generally routine offidisteractions among

non-warring states by which they communicate tpeiicies, attempt to

gain concessions (by means of argument, promisesats, the exchange
of benefits, or the impose of penalties) securemotect the right of their

citizens and business abroad, gathering infoonatin each other and
seek solutions to common problems.

Some scholars have identified different types pfainhacy, however note
that, all of these types are intertwined and oygilag. They include:

Summit Diplomacy

This is a form of negotiation, whose major actare the leaders of
respective countries. In other words, it is theecti interaction of the
heads of government of concerned countries.

Conference Diplomacy

Conference Diplomacy involves intercourse (exchargmong foreign
ministers (secretariat through correspondenceyater talks at foreign
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ministers’ conferences. It could also be throughhassadors’ meetings
with appropriate officials or delegates wi#mbassadorial rank and
plenipotentiary powers at international nmegdi Most international
relations take this form.

Parliamentary Diplomacy

This is the most multilateral in nature. Hereinlilmgrations are governed
by rules resembling a typical national paniant. Activities such as
debates and actions on draft resolutions, electiafs official
determination of budget, political maneuvering tigb the formation of
blocs of power are identified as the bastmducts in parliamentary
diplomacy.

2.0 OBJECTIVES
After you have studied this study unit, you shdwddable to:

intelligently discuss the evolution of diplomacy.

understand the dynamics of diplomacy.

understand the conduct of foreign policy as agdimstpractice of
diplomacy.

outline the relationship between diplomacy andifpregolicy.

3.0 MAIN CONTENT
3.1 Origin

From the very first beginning of internationa&lations, it must have
become apparent that negotiations would be skvéampered if the
emissary from one side were killed and eaten byother side before he
had had time to deliver his message. The practigst rhave therefore
been established even in the remotest times thaiutd be better to grant
such negotiators certain privileges and immunitigich were denied
warriors. Thus, such methods as negotiation amd farty interventions,
such as; ‘Good Offices’, mediation, arbitration, pldmacy and

conciliation would be examined. How were contrattobligations met
and carried out? Same goes for inter-state agraspgeneral principles
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and methods of dispute settlement.

Although, most Euro-American literature woulduate the birth of
modern diplomacy in Greece, there are evidencelpbdmatic practices
in Africa before its advent in Greece. In amotive tone, Ekpebu
(1999:18) contends: “Africa’s internationallattons had, before the
emergence of Europe, scaled through their ownstates, national units
and empires carved out of these units, like thettgumit of Songhai,
Ghana, Mali and Kush”. Despite the fact that evadsnare meager,
reports of travelers show that African States werthe habit of sending
their representatives on diplomatic missions te another. At times
referred to as ambassador, the officials also beeln titles as messenger,
linguist and herald. According to Smith (198B:8): “The earliest
reference to diplomatic relations in West Africass to be the account
by al-Saghir (writing in the early tenth teny) of the sending of
ambassador (called Muhammed ibn Arafa) by ninthtognimam of the
Tabert in North Africa to an unnamed Sudanic statsssibly Gao. Then
follows al-Bakri's description of the mosque the royal capital of
eleventh-century Ghana which was set side for #eeaf Muslims who
visit the king on missions, and thee are indicatitmat political relations
were maintained in the late eleventh or early filvetentury between
Ghana and the Almoravids in Morocco. In the sxté century there is
the reception at the court of Timbuktu ahb@assadors from other
princes”.

For the Eurocentric version, it is on record tleg hature and nearness to
one another of the numerousGreek city/states encouraged the
development of inter-city-state relations in Ewwophe political and
commercial relations among the states gave riséhéoappointment of
intermediaries or ambassadors who could plead #lusec of the states
they represented in the popular assemblies of ther @ity-states. These
intermediaries had to be orators and tleeyoyed privileges and
immunities such asthe inviolability oftheir person. A major
characteristic was that ambassadors from a stagsmdther at the same
time. Moreover, negotiations were conducted inlipubMuch later was
the introduction of the practice of taking hostage®rder to guarantee
the implementation of treaties, and subsequenthg practice of
ultimatum was equally introduced.
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Modern diplomatic practices manifest many elementsch are a legacy
or hand-down from Greek and Roman traditidimese include the
establishment of foreign diplomatic mission anddseg missionaries to
transact particular business, though on a non-psntabasis. Also the
origin of diplomatic archives which now forms there of the foreign
office structure is credited to the economic tratisas of ancient times.
It was besides, their practice to issue stateretof recommendation,
passport, safe conduct etc to the foreign repraseas or emissaries.

Beyond the administrative aspect of the evolutibdiplomacy, there are
views on the actual origin of the practice of diphcy. Though it is
difficult to state specifically and categoricallyet precise beginning it is
undeniable that it has a very long history rootethter societal relations,
especially among city states which were beforeetmergence of modern
nation states, which were a product of the 1648tptadia Treaty.

Some scholars have traced the history ofodipcy to the story of
creation alleging that the archangel was the todbe involved in the art
of delivering messages from God. Different mytlesséh also been put
forward from different civilizations, popular amonghich is the Greek
tradition. As such some scholars resolve that enfiledicine, diplomacy
has no founding fathers. Diplomacy is alleged tgilan some dark,
primordial forest of pre-historic era, of two gpsuof savages fighting
over hunting boundaries, stolen cattle or abduetedhen. Eventually,
they got tried of slaughtering one anothad &ecame scared of the
prospect of mutual extermination. They atteedptsending armistice
(peace proposal). Of course, there was difficulipsmitting the proposal
to the other side, because of the danger involwextivancing towards an
enemy armed. Therefore those charged with d@hdiest diplomatic
assignment surrounded themselves with an awe-ingpimir of
superiority, donned with distinctive clothes anctalated with religious
emblems to show they were sacrosanct and therditieeent from other
men.

Every age has thereafter produced its own formiglbohats. There was
the era of diplomats who were a little more thdorified town criers.

Under the ancient Greek city state system, theviacof diplomacy was
more demanding. The diplomatic representatiedk on the garb of
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advocacy, skilled in conducting negotiation by pulebate. This art was
criticized to be “ambiguous vacuity” in that it lnded “the art of talking
without saying anything”. The Romans had no timae guch ingenious
ineffectiveness and as such, provided treatbesover practically all
aspects of their external relations with otlwuntries. One major
contribution of the Roman diplomacy was to spread strengthen the
idea that treaties, like ordinary contractsight be held sacred and
obeyed. Foreign ambassadors received Roman drafaif. If there was
too much argument, they were given deadlines afitbrch they were
stripped of diplomatic privileges, dubbed “spiesidarepatriated back to
their country.

The Byzantine Empire, more than the Romans depeodeatiplomacy. If
Rome was too strong to bother much about diplomey, were weak to
survive without diplomacy. With the Byzantine Emgisurrounded by
vigorous, blood thirsty and belligerent barbariaits,only hope lay in
playing off one potential enemy against anothed #ms act called for
accurate information about what went on lie heads and minds of
neighboring rulers. This challenge was met by appwm more-or-less
permanent ambassadors at foreign courts, askingdoodic or regular
report back home. The report would be metigsly perused, policy
decided and instructions swiftly dispatched to dh@bassador on the next
line of action. This process is regarded as fitttnapt ever made to use
diplomacy in a systematic and professional way.s€hi@novations were
copied from the Byzantine Empire by Venice, spmegqdo the Italian
states, to Spain, France and then to the resedfithlized world.

The conduct of diplomacy among the Italian Stateshe Renaissance
produced an unfortunate tradition of duplicity, noung, and unscrupulous
maneuvering for advantage which has beentiraoously linked to

diplomatic activities of the modern world. WMever, the character of
modern career diplomacy owes more to thendfrethan the Italian
examples. From the French experience came theiqgaat public and

secret diplomatic maneuvering and the maariea of permanent
embassies and numerous missions.

3.2 Techniques
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Diplomacy seeks to resolve conflict of interestsoag nations and to
guarantee national interests in the internatiogstesn. This is mostly in
non-violent manner. To achieve this, certain unsients are employed.
The instruments of the state craft includegotiation, persuasion,
propaganda, mediation and conciliation, economgssuire, invocation of
international judicial procedure, collective actitmough international
security agencies, threat or demonstrationfoofe, forceful measures
short of war, full blown war, or self-imposed isidden among others.

Negotiation

This involves the discussion among sovereign nattates on issues of
conflict or areas of co-operation to bring abooine results, mostly in
terms of agreed rules of conduct in theiteraction or reciprocal
obligation. Negotiations may proceed at any oneeferal levels and
sometimes simultaneously at two or more levels ¢auld be directly
between head of government (summit levelyrespondence or talks
between foreign ministers (conference) or p&nary level among
ambassadors of countries at international fora,h\NyGeneral Assembly.

Persuasion

Another basic technique of diplomacy is persuasibms is an act of
persuading or eliciting desired response or faWeraeaction from the
representative of another government by inducensgpygeals to reason,
magnanimity, self respect, pride or even fear. iAies, it could involve
moral suasion or dissuasion of a country from ekibgron a disastrous
action. Through manipulation of words or pressestant, statesmen and
diplomats seek favorable responses to their galieind actions. At the
failure of persuasion, attempts are made for comwes.

Propaganda

This is the deliberate manipulation of synsbaelith the purpose of
affecting men’s ideas, attitudes or behavior iradgipular way. It consists
of messages in a context of action. Itaisned at psychological
manipulation of opponents and attraction ®fmpathy, widespread
support and approval. The purpose is to inspireatidience to act in a
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particular way. Most often it involves the distortiand upending of facts
and reality. It was a prominent instrument during told war era.

Mediation and Conciliation

When nations can not achieve or reach agreemerasgi their own

resources, a third party may offer its good offite help the disputant
reach a compromise by providing an amicable platftor settlement. It

does not only act as a channel of commtioica it also offers
suggestions for resolution.

Coercion

It is one of the forceful acts, which does not iweophysical violence,
but instituted to get the cooperation of the ofberties involved. It could
be withdrawal of diplomatic relations as a coerodlement. It may also
involve issuing of an ultimatum. It couldvolve the imposition of
economic sanction on opponents for defaulting agohated or bargained
outcomes.

Judicial Proceedings

This is the instrument of a nation state availitsglf of the international
judicial court system, in most cases, follogvithe ineffectiveness of
bilateral diplomacy. Cameroon adopted this inrdktion with Nigeria

over the Bakassi Peninsular.

3.3 Mechanisms

This constitutes the means by which diplomacy isdooted, and more
specifically with the platform or avenue fdiplomacy. Some of the
mechanisms for conducting modern diplomacy include:

Treaties

One of the mechanisms of diplomacy is establishedties of the past.
The nations entering into negotiation rely onnthas useful guides for
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their decisions. This is the case in bothltilateral and bilateral
diplomatic intercourse. Countries negotiate to poedtreaties which act
as the mechanism regulating future interactionstamgaining.

International Community

Another mechanism of diplomacy is the internatioc@mnmunity, which

provides the avenue for negotiation and discussioareas of interest
among countries. It is mostly suitable for mutelal diplomacy. The
instruments of diplomacy such as invocatidnirgernational judicial

procedures, collective action through intenadl security agencies,
mediation and conciliation, negotiation and pergraare features of this
mechanism. This mechanism could also be regioriabfAhese take the
“confidential” manner approach.

3.4 Institutions of Diplomacy

Here, attention is given to the organizational ctrice or configuration

and system of personnel and resources a naticn-etaploys to carry out
its diplomatic activities. These institutiorege principally two, they

include a base in the home country and outposk®&t countries. In the
home country, this could be called the ntrgisof or for foreign or

external affairs. And the head of such ministryldoeither be called the
minister or the secretary of state, depending erctiuntry in question. In
the host state, the country is expected to estabiission, consulates and
other agencies abroad governed by customaditivn and specific

agreement between states. Customarily, a statblisk=s an embassy or
legation usually called a mission in the capitabtifer states.

The diplomatic body/institution (diplomatic corpspmprises the head
and the diplomatic staff of the entire mission adtted to a government.
The highest rank being the ambassador, followetdnalese or ministers
in charge of legation, others are envoy®rmincios and charges d
affairs. Most of the low ranking officers of theréogn mission are civil
servants with security of office.

The functions of the diplomatic institution includenational
representation, protection of national interesthgang and collating of
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relevant information as well as communicatisgch to the home
government. They also negotiate on behalf of theme government and
promote friendly relations in general with otheuntries.

The home ministry of foreign affairs oversees tbevidies of the foreign
offices providing them with specially trained offrs belonging to the
army, navy or air force and such other ministriegavernment as well as
special attachés. All the diplomatic instibm$ are organized in a
bureaucratic manner for effective functioninidhe home ministry works
in conjunction with other agencies obvgrnment based on the
professional prompting they receive from the dipdbicymissions abroad.
It is equally charged with coordinating the foreigolicy activities of
government.

The foreign mission of any country is the baset®home country in the
host-country, thus, it acts as the ears, the handsmouth of its home-
government. The mission is headed by an ambasseponsible for
gathering information about the country in whichist located and for
supplying such to its home government. Equally, nbakes
recommendations based on the agents’ knowledgeeapdrience as to
the various policy options open in any marar case. Although the
mission itself is not a policy making body, it hovee helps to shape
policy to some extent since the government hadefpend considerably
on reports from the missions for the background laals of many of its
judgments and decisions.

4.0 CONCLUSION

It is obvious that the practice of diplomacy askmew it today originated
from several sources, the necessity of human bémgge harmoniously
with one another, the development of the city stadéad the necessity to
enthrone certain etiquettes of relations betweatest As the years went
by, of course, to these were added many other diimes of diplomatic
practice that have come to be recognized and textdyy states in the
international community. By and large, thisituhas pronounced the
importance of diplomacy as an instrument of inteamal relations.

5.0 SUMMARY
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Evolution and dynamics of Diplomacy form the cemgrece of this unit.
It touched on negotiation, persuasion, propagamdacéher mechanisms
by which international law seeks to resoleenflicts and guarantee
natural interests in the international system.

SELF ASSESSMENT EXERCISES

1. What are the main features of diplomacy in tihee& city-states?
6.0 TUTOR MARKED-ASSIGNMENTS

1. List and explain the different types of diplomac

Outline and explain the various techniques plaihacy.
3. Comprehensively discuss the origin of diplomacy.

N
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UNIT 3 WHO IS A DIPLOMAT?
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1.0 Introduction
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3.0 Main Content
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3.2  Foreign Secretary/Minister
3.3 Qualifications
3.4  Functions
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1.0 INTRODUCTION

In common understanding diplomacy involves the igppbn of skills or
shrewdness in the conduct of international affdtsr the fact that the
leadership of any of the states in the internati@yatem can negotiate,
discuss and relate with all other nationk al once by itself, it is
expedient for each state to appoint individualsiggaed with the skills,
knowledge of the nation’s goals and interestd other requisites to
represent the concerned State in other cesn@nd at international
gatherings.

The necessity for such an engagement was not toshe rulers of the
traditional African societies in pre-coloniélfrica. Similar to what
obtains presently; the diplomats were the represiept of monarchs and
were therefore appointed by them. These were psred impeccable
character, wit and intelligence, with mandatesejaresent the interests of
their states as dictated by the monarchs. eddd there is negligible
difference between the caliber and quality of dipdts between the two
eras.

Diplomats are government officials who represest ¢buntry at foreign
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capitals, international organizations (suchtlas UN) or International

Conferences. Any body involved with treet of diplomacy i.e.

negotiation on behalf of a particular country idiglomat in its own right.

It is noteworthy that such individual does so witie approval of the head
of government of the concerned state. Airdisbn is nonetheless
important between the roles of the professicend non professional
diplomats. The professional diplomat is describgdm individual whose
principal career is centered around a set of sé#isigned to enhance his
effectiveness in the conduct of foreign affairsr Bee professional, these
skills are exercised within the context of trangral and trans-cultural
milieu. This category includes the civil servantsl apecialists who staff
the foreign offices, embassies, legation aodsulates abroad. They
handle routine aspects of foreign relatiomshsas preparing studies,
reports and instruction, drafting cables €fbey may, however, also
perform non diplomatic roles such as servemy policy adviser on
security-related national councils. In dischargihgir roles they bring to
bear the knowledge of diplomacy. Those in thisgartg (i.e. professional

diplomats) begin their careers at junior lee®d rise gradually but
regularly to higher ranks. These do notlude the ambassadorial
personnel.

For the non professional diplomat, the service dagsconstitute a career
to them. Their primary career may be that of atigal leader, lawyer,

scholar or civil servant. For a specific periad position may involve

him in the active conduct of foreign relations. &sch a foreign affairs
minister who represents the country at irggomal summits and
conferences assumes the role of non professidiplomat. Also, a
Minister of Agriculture or Finance assumes a naofgssional diplomatic

status when negotiating on behalf of the ntgu with international

financial institutions such as the Internationabridtary Fund and the
International Bank for Reconstruction and Developm®ther important

offices within this category include the following:

Head of State/Government
Foreign Secretaries/Ministers
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2.0 OBJECTIVES
After you have studied this study unit, you shduddable to:

understand the distinctions between professionatl aon-
professional diplomats.

familiar with the multifarious functions of a diptaat.

appreciate the knowledge depth of diplomats.

appreciate the relevance of diplomats in intermaioelations.

3.0 MAIN CONTENT
3.1 Head of State/Government

These are political leaders who gain access t@dséion of conducting
diplomacy only for a restricted term of officendy are not armed to
become career diplomat. However, they boost theiityain the business
of diplomatic conduct by surrounding themsslwsith trained career
diplomats.

3.2 Foreign Secretaries/Ministers

These are also political appointees who assumevaodte office at the
behest of the political leadership of a given stateeir lives in office are
filled with a continuous round of diplomatic consation, visits to other
countries, attendance at conferences, angapagon for series of
important negotiations. They are responsible foriswlg the heads of
government and keeping them informed on issuesxt#ral relations.
They also administer large bureaucracies hiir tforeign offices and
service. Examples include Ambassador Olu Adeonfi Nigeria and
Condelezza Rice of the US.

Special Emissaries- these are individuals siooally appointed to
represent a country at important ceremonial event® conduct special
negotiation. The appointment of these individualthe prerogative of the
head of state and enables him to obtain a dirediaco with other heads
of governments. This situation often arisesthié special emissary is
perceived to be more skilled in the area of negohathan the accredited
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ambassador or high commissioner.

An issue of critical importance has to dothwthe categorization of
ambassadors; this is in noting that they are lsyallitical appointees,
but in some cases, they possess strong knowleddeloimacy, having
been properly grounded in the area. Sometimes, ¢baid be retired or
serving civil servants of a foreign affairs minygaffice.

3.3 Qualifications

Considering the nature of demand of the art ofestaaft or diplomacy,

the selection of diplomats through crude methodatithe peril of such

country’s national interest. The dictates tbé profession involves a
combination of tact and trick, thus a diplomatespected to be astute,
shrewd and be a good negotiator.

Apart from obvious personal qualifications such @#exibility,
sophistication and persuasive skills, professiaglomats must be well
versed in several fields of knowledge/studifris is to enhance the
efficiency and effectiveness in representing ares@nting his national
interest well enough. Again, the vastness of kndgdéewould enable him
to foresee errors, detect pit falls, avoid suicidanmitment and bargain
for maximum advantage possible for his countryn\olves aptitude to
learn and judge matters.

Knowledge of the major languages of the world isaaset, and fluency in
French and English for the most part is essemmlthe selection of the
diplomatic agents varies from country to countrye tlanguage

emphasized may also differ based on where the sigeatto be posted
and in relation to what country. Also importantg tevel of the diplomatic
representative is given consideration.

In joining the diplomatic service, it is requirddiat the candidate should
be a subject or citizen of the country. Also, thgamat is necessarily a
graduate possessing requisite university honogsedeor its equivalent.
He is also expected to be a thinker and a doemaa of action and of
learning; a man who is ongoing, but not insincstadious and reflective
but not withdrawn.
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He is supposed to be a man of good composure igendeman. He

should not be too pleased with himself or easifgrmded. He should be
able to distinguish between the consideratsod treatment that he
receives on the account of his official positiord dms personal dues. He
should be inherently frank, honest and bée ab inspire trust and
confidence in others. Trust worthiness is essehdialiplomacy hence a
diplomat should be able to earn it from others.

3.4 Functions and Duties

What do diplomats do all day? This question becopesinent in the
wake of the notion that the conduct of diipacy is routine. As an
instrument of foreign policy, the diplomacy ofcaént times must have
presented the diplomats with some basic resporibil This part of the
course examines the role and responsibilities ®fafimbassador and other
members of an embassy; explores the resourcessahdiques available
to them; and reviews the way diplomats relate ® glovernment they
serve and the country to which they are accredited.

The specific functions laid out for them tw@mccomplish, include;
representation, negotiation, information and prec The

representative function is one of the paramounttions of the diplomat.
The ambassador represents both the power and thenpef his head of
state. He is accorded almost the same esad, privieges and
Immunities as are normally accorded visiting heafdstate. He does not
speak for himself, but he is expected tarycaout faithfully the

instructions given him by his government. His regrdgative functions
have now included attending ceremonial occasisperting or cultural

events in which his country is involved. As a résilthe wide range of
events in which he is expected to participates ihdt uncommon to have
other members of the diplomatic mission, partidylahe senior ones,
performing similar tasks. For the negotiation fumct the diplomat is
expected to be a reservoir of knowledge in almastyesubject under the
sun. This is because the subject of negotiationraage from treaty to
other less important arrangements - political, eoain, technical or the
resolution of disputes. However, these days, theertechnical aspects of
negotiation are left to specialists while diplometke care of the formal
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part. Information is equally a primary function diplomats. This leaves
them with the task of keeping their governmentsnmied on conditions
at their posts as well as the policies of the govants of accreditation.
Information and data are the raw materiafs fareign policy and
diplomats are to ensure that their sending staesive frank, adequate
and precise information to ensure that there ar@nmuim discrepancies
between the objective environment and the polickers image of the
environment. Their duty does not stop at gathemfgrmation, they have
to assess and analyze whatever information getseta. It is necessary to
sound out feelings, assess trends, intentions,vatans, responses and
attitudes. The success of a diplomat will largedpend on the quality of
his information and its analysis. These in theneslalso depend upon
the scope and sources of the information at higodisl. The relationship,
which he has cultivated with various sections @& fociety- the media,
government officials, etc., will affect theope and variety of his
information. Lastly, diplomats are expected ie at the head of the
protection units of their citizens in their coursiof accreditation. In fact,
they equally protect the national interests of tiggivernment. This may
involve making representations to their hagbvernments or local
authorities on behalf of their national or firmsavhave been denied their
contractual or international rights. It alsaften includes consular
functions like the issue of passports and visa,rétief or repatriation of
stranded nationals or giving advice to their ovadis who are having
difficulties with the host government’s law enfomeent agents.

In addition, we should be able to examine how tlfler@nt immunities
and privileges granted diplomats, in order to @ffely perform their
functions are observed. The need for some privilegged immunities for
diplomatic agents has long been recognizeccampulsory. Unless a
mission is protected and enjoys adequate riggcut will be almost
impossible to carry out its multifarious functionSuch include
inviolability, jurisdictional immunity, freedonof communication and
exemptions from duties and taxes. The asdmbss and all the
diplomatic agents, their families, suite, semns, residence, property,
archives, documents and their official or privaterrespondence carried
by their couriers or messengers are inviolablee receiving state is
under obligation to ensure that they are spec@ibtected. Even in case
of outbreak of war between the diplomat’s courgng his country of
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accreditation, it is incumbent upon the recg state to take every
necessary precaution against insult or violenoectid against him and to
allow him withdraw with his suite in all securitiyurthermore, diplomats
and their suite are immune from criminalyilciand administrative
jurisdiction of the receiving states. The immunftgm jurisdiction of
diplomatic agents may however be waived by the isgndtate in an
express manner. Equally, for the proper fonatg of a diplomatic
mission, diplomatic agents are allowed to commuasideeely and in all
security with the sending state. The missc@m use any appropriate
means, including diplomatic concerns and messagesde or cipher to
communicate with the sending state. The receiviage shas no right to
impede, violate or censor the mission’s means afmanication. Lastly,
diplomatic agents are exempt from all dues aneédapersonal or real,
national, regional or municipal. The receivirggate is also under
obligation to permit entry and grant exemption frath custom duties,
taxes and other related charges on articles fdr tha official use of the
mission and for the personal use of the diplonzatd their families.
Obviously, some of these privileges would éabeen granted by
receiving states in the interaction between prestal African states,
without which it would have become impossible torgaut diplomatic
activities.

The role or functions of a diplomat is inseparafstem what purpose
diplomacy is meant to achieve in the broad sense. From the
ambassadors through to the charges d’ affairey, geeform essentially
the same functions.

Protection-the primary function of the diplomattasprotect and advance
the rights and interest of his country and itsorals abroad. He does this
by alerting his home government of threats andriaisoation against his

country and nationals. Also, he ensures that tpatation of his country

is not compromised or stained. This involves eff@t image laundering

and countering or correcting adverse opinions aghtive perception of

outsiders.

The officers of the diplomatic mission are contilhuaalled upon to give

counsel to their own citizens who seek such helpéuvice and to redress
infringed rights of their compatriots. Unddisturbed and unstable
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political conditions, the protection functions bew a heavy

responsibility. When civil war or international war inevitable, it is his
duty to make sure all the citizens of his courdrg kept in places of
safety or return home.

Representation

It is the responsibility of an envoy to represeistdountry and the interest
of his government whether sent to an internatigadhering or not. It is
to him that foreign officials as well as privatelividuals and groups must
look as the official source of information and npietation. He conveys
the mind of his country to other states and compaies the outcome to
his home government. He must be able to do thik wict, clarity and
precision. In playing the role as both the symaiot spokesman of his
government, he seeks to cultivate friendship anddespread
understanding for his state by developing close @grdonal association
with the leaders of government, business, socestycation and political
life. Senior diplomats are expected to represeair tbountries on many
social or ceremonial functions ranging fromddépendence Day to
opening of local parliament, university celebratitaunching of cultural
centers, and commissioning of developmentadl #rthnology-related
projects.

Observation and Reporting

The diplomats constitute the antenna and satebitéhe country abroad.
They enable their intelligent policy and ds&mn making process by
documenting important events, making useful obgemwaand providing
the government with relevant and timely reportssensitive issues. This
enables the government to identify where theimfitiestand when trouble
is to be envisaged. It is one of the principaligaesents of the foreign
mission to maintain a regular flow of reports te thome office. These
cover a wide range of subjects on current econopabtical, social and
military condition, inimical or pending legislatipntechnological
achievement, trend in education, new prodwns industries, new
markets, opportunities for investment, etc. In #rstwhile communist
countries, before the collapse of the Soviet Urand end of the cold war,
this function of observation and reportingok the form of using
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diplomatic personnel for espionage and subversisrgvidence by series
of recurrent expulsion of communist diplomatgpassona non grata.

Negotiation

The traditional role assigned the diplomatthe role of engaging in
bargaining certain controversial and keenbntested issues to the
advantage his country. This has often been destabethe classical and
central diplomatic function. Like attorneys, thegvdte their skills and

energy to the cause of achieving the best agreeimetiiteir country.

3.5 Relevance

We can imagine what the relations among countriesgbon states would

look like without their representatives in othemntries. The import of

not having enough information on other countried #re high incidence

of complexities that could arise is at best, in@wable. The essence of
negotiation has been to minimize the spate of ainfind war through

cross communication and dialoguing. If this wasealbshe stability of the

world system and peace would be frequently chaddng

Again, the fact of diplomacy makes possible forl@pats to project their
national image, build mutual trust and thereby wookcertedly to solve
common problems at different levels, bilaterallyhaultilaterally.

With the break-through of modern informati@md communications
technology (ICT) some have argued that the relevaiaiplomacy and

diplomats has diminished. This however remainddoproved. This is

because the technological advancement has onbtectreonditions and
situation for the diplomats to better meet the leimgjes of this dynamic
world. It is to be seen how technologicalvancement can properly
manage the challenges thrown up by issues of athgtion, joint space
projects, and solve the problems of globalizatimaleed, the power of
people-to-people cannot be overemphasized.

4.0 CONCLUSION

In this unit, we have examined the various fundioh diplomats, and
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also the privileges and immunities that granted them. It will be
interesting to compile a comprehensive li§tatl the privileges and
immunities granted diplomats in the presémbhes. However, the
challenge still remains for us to determine whethey of these or all
existed in pre-colonial African diplomacy. We haalso gained an insight
into the nature of relationship that exists betwaesending and receiving
state. In the final analysis, we have discovered thcent technological
developments on the globe have enhanced the p@mdrsapabilities of
diplomats, rather than diminish his importance.

5.0 SUMMARY

The core of this unit is “The Diplomat”, who he Hgs functions, duties
and relevance.

SELF ASSESSMENT EXERCISES
1. What are the various functions of a diplomat?
2. With concrete examples, distinguish betwgeafessional and

non-professional diplomats.

6.0 TUTOR-MARKED ASSIGNMENT

1. Comprehensively explain the functions of dipltsna
2. Examine the necessity for immunities and proele for diplomats.
3. Representation is a paramount function of sodnalt. Discuss
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AFRICA DIPLOMACY

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Dynamics
3.2 Mechanisms
3.3 Institution
3.4  Structures
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

We shall be exploring the pre-history anc tbriental antiquity of

diplomacy. This is because of its lustrous and lumdale contribution to

the development of diplomacy. Our interest is fartemboldened by the
words of Harold Nicholson, that even in pre-histtrgre must have come
moments when one group of savages wished to négotidh another

group of savages if only for the purpose of indiggtthat they had had
enough of the day’s battle and would like a pansehich to collect their

dead and bury their dead.

As against the European style diplomatic condud, ave expected to
have a proper understanding of this part by juxdéampthe structure and
form with our earlier knowledge of the setting mfe-colonial African

states. As it were, there are two machiseé¢ diplomacy that are
responsible for effective diplomatic representatmnany government,
viz; the home ministry and the foreign mission.

Diplomacy, the fundamental means by whicheigm relations are
conducted and foreign policy implemented, far frbeing an invention
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of capitalism or of the modern nation —states orclassical antiquity
either, it is found in some of the most primitivenemunities, a feat which
requires a measure of accommodation to the intefagthers.

The evidence for the conduct of international refeg in pre-colonial
West Africa before the 19th century is unhappilyager. Yet it is clear
from the reports of early travelers that long befthen African states
were in the habit of sending their representatmesliplomatic missions
to each other. These officials are usualgscdibed as ambassadors,
though other words such as messenger, linguistoandsionally heralds
were used for them.

The earliest reference to diplomatic relations ifica seems to have
emanated from the Western part of the continenngogne account by al-
Saghir (writing in the early 10th century) of trending of an ambassador
(called Muhammed lbn Arafa) by a 9th century ImainTabert in North
Africa to an unnamed Sudanic state, possibly Gdw €mergence of
diplomatic relations usually emanates from a graguacess of people-
to-people contact, before developing into officigovernmental
collaborations. Pre-colonial Africa was no exceptio this rule. It is a
fact of history that before official diplonmatrelations started across
borders, individuals had developed contactth wieoples from other
places who share common interest with them. In mmasés however, this
common interest is usually related to trade andraerne. Therefore, it is
on record that the emergence of official diplomatlations in Africa
preceded individual economic/trade relations. [iestinent to once again,
demonstrate the trend through which theseviaes underwent, by
recalling some of them.

Timbuktu and Gao sometime gained prominence agohigcal centres

of gravity in Africa. They are largely beautiful tvian active trading life
and abundant crops, including special kinds of mlwer. There was also
Tagadda, another wealthy market town that impoffiagorics and other
goods from Egypt, and reportedly mined copper whigne cast locally

and shipped South and East to Hausa land and BohmuHausa cities,
Kano, Katsina, Zaria, and others, did not becamgortant as caravan
center until the sixteenth-century decline of Sangfihey were located
in combined woodland and farming country that pestbabundant citrus

161



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

fruit and cereal crops raised by the tall, blackuskd, broad-faced people
of the region. Eventually Kano would become thalieg@ market of the

central Sudan with its houses of sun-baked mudndsket, its mosque,
its great walls, and its complement of igalied and prosperous
merchants.

The most celebrated of these savanna cities, at teaside the Sudan,
was Timbuktu, founded about 1100 A.D. byafBg nomads as a
communications outpost just North of the Niger nibartop of the river’s
great bend. Timbuktu had grown with the dods of Mali and had
survived the persecutions of Songhai's empiudder, to become an
important center of commerce and scholardtypthe early sixteenth
century. It was visited at that time by a renowitragteler, Leo Africanus,
who set down a faithful description of its appeasm@and the life of its
people just as it was being developed by the ghelita, Muhammed
Toure, as a regional capital where he Islamic izision of the Sudan
might thrive.

Political authority within the black African civdation of the savanna had
evolve over time at two differing level, each of iafhwas rooted in the
idea of mutual relationship between individuar groups. One level
comprised the village community which was the esakaconomic unit
of this rural civilization. Within the village, dubrity rested with such
individuals as the heads of families, the membéitse council of elders,
and the chief. Within their sphere the agk leaders continued
unchallenged, for the connection between the wgllagd the enlarged
state was made at quite a different level of praitrelation.

This second level was the lineage or the a@gouping involving
individuals who possessed common ancestry or icinége grade. The
number of these groups, spread out over a numbeilafes, shared a
fixed status such as rulers, nobility, slavesd others, performed
hereditary occupational roles long associated wh#ir family group —
farmers, merchants, craftsmen, hunters, and seotk foor in the case of
the age set, inherited different civic functioas they passed through
successive age grades. State making occurred \heeledader of one of
these affiliations, the head of an age group, erdief of a warrior clan,
for example, succeeded by persuasion or nuzgally by force in
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imposing his authority on a growing number of inglegent villages.
Such a configuration, based upon duties angdoresbilities within a
group membership, constituted a vastly differemtrnfaf polity than the
idea of state defined by territorial dimemsiand the imposition of
authority by one civilization, nation, or politicagsociation upon another.

Under this system many political grouping basedioeage and age-set
relationships could coexist within the same stétyving little impact

upon each other or upon the village comtyunA lineage could

profoundly change its character, perhaps Ogptng Islam, without

having any marked effect on the rest of #Hoziety. The ruler was
concerned, therefore, not with total dominationaoparticular territory

but with maintaining clan relationships on which ¢muld rely for such

services as troop requisitions, tribute, labam the royal lands, or
servants for his court. For most territories, tketeshad no boundaries,
only spheres of influences. It had no name, ondytithe of its ruler. It had

no body of law, only the fixed obligations basqubn kinship or other

inherited status. To be sure, the system hadinenminate weaknesses,
although such weaknesses have also been eappixr other political

configurations. Under this arrangement, there wa&ind of relationship

on the government-to-government basis, until afterindividual contacts

had become solidified through trade andemotiorms of benign

interactions.

2.0 OBJECTIVES

After you have studied this study unit, you shdwddable to:
understand the morphology of pre-colonial AfricaiplBmacy.
ability to draw similarities and dissimilarities tieeen the
diplomacy of both epochs.
ability to link diplomacy to foreign policy.

understand the role of trade and commerce in digtmm
relationships.

3.0 MAIN CONTENT

3.1 Dynamics
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The oldest approach to preserving peace is thraliglomatic contact,
with envoys or representatives sent from one nurarer to another.
This approach was well appreciated in pre-colofidta, after the initial
contacts had been made in individual capacitiesnasiciated above. The
basic elements inherent in the practice of diplgmaclude:

The Conclusion and Observance of Treaties- takmegsituation in pre-
colonial West Africa as an example, this wasinly done through
symbolic means. An example that readily comes todns that in 1730,
King Agaja of Dahomey sent ambassadors watgd gifts of coral,
together with one of his beautiful daughters toAkaafin (King) of Oyo.
The gesture was reciprocated by the Alaafyn sending one of his
daughters in return as a wife for Agaja. Theandiwere symbols of a
successful brokering of peace.

The Making, Maintenance and Breaking of Aldas - a formidable

demonstration of this act was when the rwénVassa succeeded in
bringing about a league of the coastal states dmtwCape Apollonian

and the Volta in order to prevent the supply ofgtmthe Asante. Another
alliance against the Ashante was engineered byeFdiptomacy on the

death of Ashantehene Opoku Ware in 1750. He Yoruba country,

entreaties sent by the Ekiti and ljesa kings teeptmonarchs in the
formation of the anti-lbadan coalition of 1878 knowas the Ekiti Parapo
was another good example of indigenous alliance.

The Establishment of Boundaries

This serves as another demonstration of dynamism the
operationalization of diplomacy in pre-colonial &&. Many powerful
states or kingdoms in pre-colonial West Adriadjusted or created
boundaries which made the less powerfulestair kingdoms their
tributary. For instance, the old Oyo Empire wasomphant pre-colonial
West African state that extended its boundary asgathe Dahomey (the
present day Benin Republic).

The Development and Protection of Trade
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The development and protection of trade having b@enengineering
pivot of diplomacy, commercial relations continuex play prominent
role in the development of ad-hoc diplomacy. ltistesl in the expansion
of foreign relation matters into deliberate anshgderm foreign policy
objectives, and also in the tentative steps whiehewiaken in pre-colonial
West Africa towards continuous diplomacy. Ttiade in kola-nuts a
product of the Guinea forest much in demand by Nheslims of the
Western Sudan illustrates the connection betweemnearce and
diplomacy.

The Payment of Tribute

This is another element of the dynamic ottara of pre-colonial
diplomacy in West Africa. There are indicationstttize Alaafin of Oyo
appointed ambassadors to pay extended visitsntb,passibly reside in
Dahomey in the latter part of the 18th Century mdeo to collect the
tribute due to him under his treaties and to repagt Dahomey military
successes so that he might demand a share ofdheSmilarly, the Oba
of Benin placed agents in such peripheral pafthi® territory as the
Yoruba town of Akure, to collect the tribute.

3.2 Mechanisms

The basic mechanisms employed in the conduct dbmiig@cy in pre-
colonial Africa are not different from the onesuse in modern terms.
The only differences could only be the strengtkd #me nature of the
environment under which the mechanisms are employEdese

mechanisms include:

Negotiation

This was carried out both on the bilateral leved an the basis of third-
party intervention. An interesting example of negwn through a third-
party was in 1777 when a new Ashantehensoi (Kwance, sent
ambassadors to the king of Wassa asking him tortastewhether the

Fante were willing to accept the presents usuallgenon a king’s death.

Immunity
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The practice of diplomacy requires a measure ofumty for the person
and possession of the diplomatist, and at the leigsprotection against
arbitrary detention. Literature is awash with evides of the provision of
diplomatic immunity in the Yoruba law of old. Likem contemporary
times, diplomatic outposts were allowed between haestile tribes. The
ambassador’s safety was assured, if he does natithetr as a spy or
become hostile.

Protocol

This is associated with the treatment of diplomtatend other visitors,
even in pre-colonial Africa. Like the European dpuhere was great
variety in the etiquette of the different kingdoonfsWest Africa, but here
again a pattern can be observed. For example,dtusaal for kings to
converse only indirectly with their visitors andbgect. In Dahomey, the
two biggest officials of the Migan and the Mau spalespectively as
intermediaries for the king to the people and far people to the king.

Communication

The problem of communication with strangers ledh® employment in

negotiation of those who were skilled in foreigmdgaes. Ambassadors,
like rulers, often had to rely on or chose to spima&ugh interpreters and,
as probably in diplomacy elsewhere, there wa@adendency for the
interpreters to become the negotiators. For instaimcthe 19th century
the Ashanti court and government were remarkabtetlieir sense of
written communication. Letters were regularly senDutch to Elmina in

English to Cape Coast and in Arabic to th&ers and Imam of the
northern hinterland. There was even a Danish bureau

On occasion, diplomatic communication took tfeem of symbolic
messages conveyed by object such as the horsesetdito the French
emissaries by the Egba in 1884 as a sign of atiamcby Cowries and
other miscellaneous item arranged in a digpnmt pattern, as in the
congratulatory message sent by the Awujale of ljelmd to Oba Akitoye
of Lagos after the latter’s restoration in 1851.
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Intelligence

Like military operations, diplomacy requires theppart of intelligence.
By its nature some actions are dark and hidded, iams difficult to
adduce evidence. In any event, intelligencas realized to be an
important asset in international dealings, dhd counter part of the
warmth with which foreigners were received West Africa was the
suspicion of any seemingly unusual actions or dquesby them. The
Ashante found it necessary to keep watch of theirants abroad.

Flattery

Flattery was a familiar diplomatic mechanism in-podonial Africa. It
included the attribution of ‘strong names’, theigg of present, which
was obligatory, both to ease negotiations asda token of friendly
relations. For example, Dahomey attempted on nf@ae bne occasion in
the 18th century to avert the hostility of Oyo kBnding ‘great presents’
and Allada, threatened by Dahomey, retainezl shpport of Oyo by
directing a stream of presents to the Alaafin.

3.3 Institutions

Little direct evidence can be found as to the liocabf the responsibility
for the conduct of foreign affairs among Africaris.can be assumed,
however, that this must have varied in accordamitle the exceedingly
diverse forms of government which prevailed in podenial times. Some
traces can be detected of the theory commonly foniri€lirope that such
matters were primarily the concern of the execudiira of government.

In a monarchy, the king usually exercised at |@ashinal authority over

foreign affairs. For instance, in the Oyo Empittee control of foreign

affairs was vested in the king, any consultatiothwie council known as
the Oyo Mesi only implied that the Alaafin was uemested in the matter
under discussion. In the Gold coast, issoésforeign affairs were
normally discussed by the kings or rulers in colwih their chiefs.

In metropolitan Oyo, military power was exerciseg the Oyo Mesi,
whose leading member, the Bashorun, commaridedarmy of the
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capital. In Ashante, the constitution requires @mds an interference of
the Aristocracy in all foreign politics, extendireven to a veto on the
king’s decision, but they watch rather than shbheedomestic jurisdiction.

3.4  Structures

The status of those responsible for diplomatic dutre&\frican societies
varied, but in every case they must have been artiurge close to the
rulers of the communities, often members tloé¢ royal household.
Sometimes they were great men of the land, evercgsifrom the royal
household might be sent on a mission, as in theg@ese envoy to Rome
in 1514, or the Ashante representative at CapestCédamong the Igbo,
priests were appointed as ambassadors in negaosatmend the small-
scale inter-communal wars.

Except where the external influences of Islam orsté@e Europe were
strong, there was no trace of even the most vaktigreign office to
serve as a centre for the information and execuicioreign policy. Yet
examples of recognized diplomatic staffs can bendoin pre-colonial
West Africa. Possibly the most highly organizedffst@as that of the
Alaafin of Oyo. This was the group of householaves known as the
llori, also called ‘half-heads’ from the customsifaving one side of their
heads into which magical substances were ederfumbering some
hundreds of both sexes, each male pairinth \ai female, the llori
performed multifarious duties, but whereas thequriad administrative
and menial tasks within the palace, the senior snateed as body guard
to the Alaafin and also as his messengers to tksdeuworld. All bore
titles, some of which had a significant relationtteeir calling. Another
Yoruba court employing ‘half-heads’ was Ife, whethe Ooni’'s
messengers were known as Emese, the antiquityhedf brder being
attested by the terracotta representations foutigeimown.

The diplomatists of Africa generally carriededentials or badges of
office in such form as a whistle, a fan or a swditte best known of these
are the staffs of Ashante and Dahomean ambassalluey were often
covered in gold or silver leaf and decorated wigmisolic emblems. A
favorite Ashante device for a staff was that ofaad holding an egg, to
convey the warning that neither the king nor lepresentative should
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press a matter too hard nor treat it too lightly.

4.0 CONCLUSION

We have examined the nature and characteprefcolonial African

diplomacy, and the relationship between thmsg home and foreign
missions. What has come out in bold relief is ttie origin of pre-

colonial Africa diplomacy cannot be extricatém people-to-people
relationships. The outcome of such relatgqmshas been mutual
economic benefits. These contacts were exploredhbyrulers of the
communities to enhance the prospect of diplomatiations. Whatever
was developed in pre-colonial times has in modemeg been

transformed according to the dictates and ahelm of contemporary
politics and international relations.

5.0 SUMMARY

In this unit, you learnt about diplomacy and it®lewon in pre-colonial
Africa.

SELF ASSESSMENT EXERCISE
1. Discuss the development of diplomacy in Pre4tialcAfrica.

TUTOR-MARKED ASSIGNMENTS

1. Compare and contrast the mechanisms odbrdacy in pre-
colonial Africa and contemporary times.
2. People-to-people contact preceded governmego¥ernment

contact in pre-colonial Africa. Discuss.
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Unitl  Conduct of War in Pre-colonial African Sagie

Unit2  War in Modern Times

Unit3  Power and Capability in Pre-colonial Afric8ocieties

Unit4  Power and Capability in Contemporary Times

Unit5  Comparing Trends in International Law, Im&tional Relations
and Diplomacy

UNIT 1 CONDUCT OF WARS IN PRE-COLONIAL
AFRICAN SOCIETY

CONTENTS
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2.0 Objectives
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3.2  Ancient Warfare
3.3 Declaration
3.4 Types
3.5 Limits of Combat
4.0 Conclusion
5.0 Summary
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1.0 INTRODUCTION

War is a state of open hostility between nationisictv extend beyond
mere feuding. Such hostility leads usually to vigle and to destructive
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(or intended destructions) action. Skirmishes, gapitched battles and
even campaigns, are not wars but incidents contprisnin a war. A war
may, though rarely, be decided by a sinigéttle, but that battle is
something less than the total state of hostilitghimi which it takes place.

Apart from the case of the complete collapse of @inthe contestants, a
war, even when undeclared must usually be endexylsement, more or

less formal, between the belligerents to make peaed least to observe
an armistice, and in exceptional cases it had theaugh exhaustion or

inertia of the belligerents. Like all societies, ex there are interest to be
protected, pre-colonial African societies had noich, in some cases, but
to engage in war to protect their interests.

Wars are by no means a recent development. Itsnocan be traced to
human interactions. While the reasons and the adstimay vary, the
intentions of the warring parties are always oné #re same, that is, to
subdue the opponents. Before the series of watsrdlgad in Europe in
recorded history, there had been countlessbeu of wars involving
communities in pre-colonial Africa. This unit woulttbver the relevant
issues in battles fought during that period, starivith the periodization
of the era.

2.0 OBJECTIVES

After you have studied this study unit, you shduddable to:
outline the manner in which wars were foughtpre-colonial
Africa.
enumerate the various types of wars that existegrencolonial
Africa.
obtain an insight into the periodization of warfare
isolate the of factors that contributed to warfare.

3.0 MAIN CONTENT

3.1 Pre-historic Warfare

This refers to wars conducted in the era beforeging;i states and other
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such large social organizations. When humans ggan fighting wars is
a matter of great debate among anthropologistshastdrians. There are
examples of Neanderthals with spear points embeddéaeir skeleton,
and some archaeological evidence of other earlypgreof humans having
kiled each other. These are isolated incidents ared far more likely
evidence of murder between individuals, rather twan between groups.
It is also quite likely a number of these deathsentbe result of hunting
or other accidents.

Of the hunter-gatherer societies still in existetomay some lead lives of
great violence, frequently raiding neighbogrimgroups and seizing
territory, women, and goods from others by forcéhdd groups, such as
the famous Bushmen of the Kalahari live in socgetigth no warfare and
very little murder. Which of these states was mmeimon among early
humans is still unknown, and a matter of deep @ebat

The main weaponry of early humans was at first #ngfubs and spears.
These were heavily used for hunting from 35,000 B, there is little
evidence there was much war in this era. Of theyncane paintings from
this period none depict humans attacking rothemans, there is no
archaeological evidence of large scale fighting.

Beginning in about 12,000 BC combat wasndfarmed by the
development of bows, maces, and slings. The bomsée have been the
most important weapon in the development of earfyfare, allowing
attacks to be launched with far less risk to thiecaer. While there are no
cave paintings of battles between men armed withs;lthe development
of the bow brings the first depictions of organizedrfare with clear
illustrations of two groups of men attacking eatheo These figures are
clearly arrayed in lines and columns with a didtingarbed leader at the
front, some paintings even portray still mpaaable techniques like
flankings and envelopments.

The mace seems to have enjoyed a period of printadgyquickly the

development of leather armour greatly limited effectiveness, leaving
projectiles and edged weapons paramount.
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The first archaeological record of what could beattle is located on the
Nile in Egypt near the border with Sudan. KnowrCasnetry 117 it is at
least seven thousand years old. It contains a laug®er of bodies, many
with arrowheads embedded in their skeletons, inidigathey may have
been the casualties of a battle. Some questionsttas arguing that the
bodies may have accumulated over many decanes may be the
evidence of the murder of trespassers, but not Waat about half the
bodies are female also causes some to questiarotiggn.

What is common among those groups that sélnain and fight
frequently is that warfare is highly ritualizedjtiva number of taboos
and practices in place that limit the number ofuedtges and the duration
of a conflict.

With the development of agriculture and the donceson of animals

societies became more clearly war-like. Agricultareated large enough
surpluses to enable farmers to spend some of theagwarriors, or to
support a dedicated class of fighters.

Nomadic cattle and horse herders were even moetylito engage in
combat, as their mounted warriors could gain muchger by attacking
the agriculturists of the river valleys.

Perhaps to dissuade the nomadic raiders, or toteoother pastoralists,
fortifications and city walls began to be built,tiviearliest known being
those of Jericho, built around 8000 BC. Howevhis wall was more
probably for flood defense or to protect againsidwanimals than for
defense against warriors.

Quite a number of societies are notable for theighads of fortifications

constructed to enhance a group's standing in the cantinuous fighting

on those islands. In an era before siege weapahbéen very advanced,
and when attackers had limited supplies and tirodifitations seem to

have been a successful method of securing a papuland livestock,

though the fields and homes would likely be pillddey the attackers.
These substantial fortifications show that thes wonsiderable social
organization to prehistoric peoples; extra evadefor them also being
able to conduct organized warfare.
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The onset of the Chalcolithic saw the introductimincopper daggers,
axes, and other items. For the most part these faeteo expensive and
far too malleable to make efficient weapons, arel taday believed to
have been largely ceremonial. It would not be utitd development of
bronze that metal weapons became common place.

The size of prehistoric armies is a matter of deb&hose who deny the
very notion of prehistoric war argue that popwatidensities were too
low to have anything larger than raiding partiésaofew dozen men.
Others argue that settlements would have likeldieé several hundred
men, and an alliance of a few cities wopldbduce a sizable force.
Certainly these groups were large enough thahallelements of warfare
such as tactics, logistics, and organizationaicstire would have been
essential to the success of an expedition.

3.2 Ancient Warfare

The difference between prehistoric and ancient avarfis less one of
technology than of organization. The developmeriiref city-states, and
then empires, allowed warfare to change dtigally. Beginning in

Mesopotamia, states produced sufficient agricultsmgplus that full-time

ruling elites and military commanders could emergéile the bulk of

military forces were still farmers, the society lwbgupport having them
campaigning rather than working the land for atipar of each year.
Thus, organized armies developed for the first time

These new armies could help states grow in sizebandme increasingly
centralized, and the first empire, that bk tSumerians, formed in
Mesopotamia. Early ancient armies continued to arilyn use bows and

spears, the same weapons that had been developeghistoric times for

hunting. Early armies in Egypt and othertpaof Africa followed a

similar pattern of using massed infantry armed Witlvs and spears.

3.3 Declaration

As elsewhere, the act of warfare in pre-coloniati&d was initiated by
the establishment of conventions. Of these theridrdeclaration of war’
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was perhaps the most important, giving an enemg tionprepare for an
attack and an opportunity for parleying and fordseg women, children
and the elderly to safety.

Among the centralized states of West Africa, theiglen to make war
was a deliberate one, taken usually not by therralone but with the
advice of his council, and solemnly promulgatedr Example, before
hostilities opened, the Ashantehene placed hinwelthe advice of the
elders in order to pronounce a declaratibnwar. Such deliberation
amounted to a conscious sacrifice of the advantdigirprise in attack.
The Fante, sent a herald to the enemyecadke war and to make
proposal for the time and place of battle, whilea war between the
Dahomeans and the old Whydahs with their Pafies in 1743 the
captains of the respective armies are said to fiesteheld a dispassionate
convention at the head of their troops and drun&ast together before
the opening of hostilities.

This was not confined to the more highly develog&ates. In the 16th
century, the Igbo, ljaw and other peoples of seu#astern Nigeria also
gave notice to their enemies of an intention tdaaywvar with them, laying
plantain leaves and piles of powder and shot onptdtas and arranging
for the times and places of battle though thoseldsatusually taking
place on the local boundaries, might be little mban bush tournaments.

Apart for the formal declaration of war in pre-coi@l Africa, there was
also the informal declaration of war. In this cdke enemy state was
attacked without notice or warning. The most viexample of this were
the Muslim ‘holy wars’ from the 17th centurygn ‘infidels’ and
‘unbelievers’. The most prominent was that led mgBan Dan Folio and
his sons which between 1804 and about 1831 creategst empire in
Northern Nigeria on the ruins of the Hausa andeotstates and also
challenged the ancient Islamic state of Boron.

3.4 Types
The intentions and the weapons engaged in wagiwgradetermine the

nature of the war. There are different types tra&t constrained by the
character of the warring parties, the season theisvsupposed to be
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waged and the religious beliefs of the belligererdsld be classified as
follows:

Seasonal

Certainly up to the mid 19th century military adi®s in Africa seemed
almost always to have been confined to the dryasgdasting from about
October to May in the Savannah and from Novembekarch on the
coast and in the forest. The coming of the rainhtigalt a successful
campaign in mid-career, as in the case of that wcied in 1765 by
Ashante and the Fante in temporary coalition ag#kgeni.

Ceremonial War

This pattern of mainly short wars, taking place hivit one campaign
varied by some longer but intermittent strugglesveen the richer and
more highly organized states, prevailed througldtca in the 17th and

18th countries and was probably much the same iheedimes. For

example, the campaign which a new ruler of the ddastate to Marad
was required to mount within two weeks of his ast@s to the thrown.
But for this case, the objective was real enouging the recapture of
their old capital, Katsina.

Religious war

This pattern of war was mainly orchestrated byNheslims. The Muslim
‘holy wars’ or Jihads’ are well documented in Agic history. According
to the ‘hadith’, Holy War is the peak of religiondafrom the 7th century
onwards, beginning in Mauritania and Senegal, teerarred a series of
jihads. Also, the Moroccan invasion of Songhailet €nd of the 16th
century was apparently a holy war.

Professional/Sophisticated War
Towards the end of the 17th and 18th cedurprofessional armies
largely displaced militia and were dependent oneespve and improved

weapons and ammunition, and wars tended to bengeloduration. Such
wars took no account of the seasons, the troopmined in the field
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though accommodated in camps which increasinglyecémnresemble
permanent villages, and continued to harass thgmonents throughout
the year. Example of this was the ljaye war of 18865, in which the
Egba marched to the aid of the ljaye in June 18GBewettest time of
the year. In this category also, was the sixtearsy&kiti Parapo war of
1877 — 1893, against Ibadan.

3.5 Limits of Combat

The most outstanding limitation against wars in-goinial Africa was
climatic conditions. It was climatic conditions whimost often regulated
hostilities in West Africa, campaigns were in gaeeegular dry season
event, like Idris Aloma of Borno’s war in the 16ttentury against the
Bulala in Kanem or the annual marches of Oyo agddahomey in the
18th century. The wars ceased because of climhtoges (i.e. from dry
to rain season), such cessations of hostiltiese not due only, and
perhaps not primarily, to the difficult condiiiocreated by the heavy
downpours of the tropical climate, but were occastalso by the need
for the soldiers to return to work on their farmsgice the end of the dry
season was the time for planting.

Other limitations on warfare came into beiag a result of certain
religious activities. At that time, certain daysdaseasons were deemed
improper for Muslims to engage in war. In fact tigly was discouraged,
if not actually prohibited during the three or faacred months declared
by Islamic teachings. But this had little practieddect, especially when
one imagines the thought of Usman Dan Fodio, wheosdmmanded his
followers to ‘slay the ldolaters whenever yénd them’. Also, the
Ashante have very numerous holy days in which wene prohibited.

4.0 CONCLUSION
Literature is awash with stories of wars in preecidl Africa, this gives
the impression that the continent is occupied hyppethat are the most

warlike of the race of man, and for him war, thas$action of his psychic
needs, was a way of life. However the causes of iwgsre-colonial
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Africa were as multifarious as elsewhere,tedoin the interests of
individuals and of groups and in converging segasraf events.

A fundamental cause of most African wars (andeed, the most
prevalent cause or reason of wars in any parteifmbrld) was the desire
of the more prosperous societies for territorigdasion and to exercise a
measure of physical control over their neighborsy@ical example is the
frequent Oyo expeditions against Dahomey in thda T&ntury. In most
part of Africa, territorial aggrandizement was by means the necessary
or normal sequel to victory in such wars, perhapwe often a loose
tributary relationship, such as Oyo imposed on dda¢y and others of
her neighbors, was preferred to annexation andexiension of state
boundaries.

The acquisition of wealth (or the competition fecarce resources’ to put
it more broadly) was an ambition of equal or neadyal importance to
that of power over other peoples. This might erital occupation of farm
land and the extension of grazing rights aedwas bound up with
territorial expansion.

Another common reason was the exaction from thewered of tribute,
which in suitable circumstance was preferable thoakin to the taking
of booty.

Access to trade and control of trade routes werdlagiy strong motives

for war. Trade and war fed upon each other in &ssetaining process
which reinforced the domination of the warrior toacies. One object
of Idris Aloma’s expedition to the Kauar Oasis hetlate 16th century
seems likely to have been to assure the supplyotodfrom the region

of rations and to keep open trade withzzBa, Egypt and the
Mediterranean coast. Trade rivalries were a pradcgource of hostility

between the Fante states themselves and d&etwe Fante and the
Ashante.

Some other reasons for waging wars include thedaumf moveable
property and, of far greater importance, the talohgaptives. The latter
included women intended as wives for thetovs, which was a
demanding task in a polygamous society. Under lislamles of war the
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enslavement of captives was permitted, and theuoapif pagans’ as
slave material became a prime object of Muslimyhwiars.

Ideological reasons- most wars which took placeeantral and western
Sudan were ideological wars because they ledlémnls revolutions in
these areas. Apart from the Sudanese exampleogiesl seem to have
played little part in bringing about wars in Wedtiéa.

Indigenous religions were apparently not eséed in evangelizing
beyond their ethnic boundaries. But prominent Wafsican cases of
conflict partly motivated by religion were the wasEthe Dahomeans in
the 18th and 19th centuries. The principal object¥ which was to take
captives, who were subsequently to be sacrificetheéoancestors of the
ruling dynasty.

In the final analysis, it is pertinent toammtain that all nations and

societies would embrace the option of wanew their interest is
threatened by external forces.

5.0 SUMMARY

In this unit, you learnt about warfare, in anci@frica. This involved the
types of war, its declaration and limits of combastilities.

SELF ASSESSMENT EXERCISES

1. What are the variables that determine the tygewar in pre-
colonial Africa?

6.0 TUTOR-MARKED ASSIGNMENT

1. With relevant examples, explain the primary o@asfor war in
pre-colonial Africa.
2. Attempt a linkage between warfare in pre-histarmes and pre-

colonial Africa.

7.0 REFERENCES/FURTHER READINGS
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1.0 INTRODUCTION

The dominant forces in the international egstare the nation-states
which are driven and guided by the principle totgct their national
interest defined according to the realists, in &ohpower. The relations
among nation-states are either peace or confrontaiihe latter, though
not a very regular feature of the World state systbas given many
scholars and world leaders a cause for concernubecaf its destructive
nature, more so at a time when there eths&t weapons of mass
destruction (WMDs). All nations-states have thaemtional interests or
vital interests which are non-negotiable. At a péirese interests work in
contradicting direction leading to tension aadentually war. Some
scholars believe that under the standardized dondiff interstate life, it
is impossible for a state to operate and the systefunction except on
the fundamental basis of physical coercionviaence most clearly
expressed in terms of war. War was at some poititnie described as one
of mankind’s favorite occupation. It is that singlellective effort which
has taken more human lives than any other. THietause as some other
scholars argue, war is the ultimate resort of stéhat can see no other
way to have their interest met. This informed tlo&ion that war belongs
to the province of social life. It is part of thetercourse of the human
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race, being a political instrument, and as suclrdicuation of political
activity by other methods.

Therefore, given the above war means differenigthio different people.
Some perceive it as a plague which ought to berigobff in human
experience and existence. To others it irine which deserves
punishment. On the other hand, there are thosetaksowar for granted,
regarding it either as an interesting adventw useful instrument, a
legitimate and appropriate procedure or a comlitf existence which
one must be prepared for.

Modern warfare is a complex affair, involving thadespread use of
highly adavanced technology. As a term, it is ndiyrtaken as referring
to conflicts involving one or more first-world povee within the modern
electronic era. However, this is not to say tHatdtworld countries do
not also engage in war, although they are moreeptorthe use of low-
tech weaponry and guerilla tactics. This compleljestt can be broken
down and divided into a variety of categories amocategories.

Drawing from history, however, war is neither a stamt nor a periodic
recurrence, but one which changes in charactejuémcy and intensity
under different conditions. In this regard war da seen as a violent
contact of distinct but similar entities e.g. bedtlbetween two primitive
tribes, and between two modern nations. Narrowlygantrast, it can be
perceived as the legal condition which equadermits two or more
hostile groups to carry on a conflict by armed &orit is therefore, open
and declared armed hostility between and amongsmyestates.

Extensive work has been done by various scholarshennature and
cause of war. Broadly speaking, however, theyifadl three categories of
explanation. These include:

Human Nature
This class of people stresses the need to sithateduses of war in the
inherent character of mankind. Sometimes,sdhexplanations have

metaphysical, spiritual or theological under-tombey argue that human
race is a product of the fallen Adam from Edendfae he is “eternally

183



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

prone to violence”. There are also psychological,choanalytic or, now
popular, socio-biological explanations. Thenstant feature of this
understanding is that it is reductionist microcosmic in view by
restricting explanation to the behavior and atgsidf humanity.

Socio-Cultural Explanation

The analysis is perched on the socio-cultural apidigal conditions of
mankind. The choice of which societies are war prearies according to
who is explaining or perceives it. There are theral view, the autocratic
position, Leninist view and capitalist viewhd popular view among
Western scholars- the liberal and capitalist stsasdhat democracies do
not fight one another. This explanation f#so been faulted on the
grounds of being biased and subjective in that deawies may not fight
one another but they are not free from #¢pell of war mongering.
Besides, the definition of the concept of democreasies and as such
many countries asserting democratic status fightaorother.

Macrocosmic Perspectives

This focuses on the interplay of forces on therimagonal system as the
major cause of war. The argument is that stateg Imaerests and these
interests clash but because there is no soveregm@-sational agency to
mediate the conflict of interest, at an unbeardbteshold wars occur.
Therefore the incidence of war becomes the prensgaf the contending
states, a mechanism or the resolution offlictn For the successful
prosecution of these wars, a trilogy of factormésessary as the basis.
This includes animosity directed at enemy which gkeple provide; the
management of contingency which is the domain efaimed forces and
setting of objectives and aims of war detead by the political
leadership.

The world has witnessed series of wars, but thé 2entury presented
the mothers of all wars, in that there were twgoméarge scale wars
which recorded highest casualties in the historyai-fare, based on the
technological advancement that are being witnessethe international
arena.
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2.0 OBJECTIVES
After you have studied this study unit, you shdaddable to:

familiarize yourself with the dynamics of war.

understand the mechanisms used in preventing wars.
expose the differences in the nature of warancient and
contemporary times.

have an understanding of the different types okwar

3.0 MAIN CONTENT
3.1 Nature

There are different categorizations of war, depegdin who is doing the
exercise. Such include star war, nuclear war, gumst unjust wars, holy
wars (Jihad), colonial war of words, revolutionasar, liberation war,

tribal war, civil war, imperialist global and regial wars, etc. However in
a broad sense, the various kinds of war subsumed under two
categories- total and limited. This categorizattmmsiders the factors of
the number of countries involved, the duration loé tvar, the weapons
engaged and its intensity as well as the numbeasifialties.

Limited War

This is otherwise regarded as the small war. Thia small scale war in
most cases involving two countries in dispute agsues in conflict. This
iIssue is sometimes related to territorial claiifise Korean war of the
1950s can be cited as a typical example. Othetadacthe Arab-Isreali
War, Indo-China War, Pakistan-India conflict oweashmir, Mau-Mau
and Algerian war in Africa.

In this type of war, the countries involved stickdonventional arms and
war procedures. Again most of these last for ondhart while and could
be intermittent. And finally because the use ofwasttional war weapons
is prohibited, and the fact that the belligerents &rained combatants,
there is a drastic limitedness of causalities af wa

185



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

Total War

On the other hand, is the total war fare whicliheugh not only a feature
of the 20th century, dreadful and highly tdegive. In terms of the
countries involved, there is a chain of countri@sring alliances against
one another. It often starts with two countries latgr spreads to other
countries that align with either of the partieghe conflict depending on
the relationship between them and the expected gaitme 17th century,
because of the crudeness of technological deredap in the area of
military equipment, conventional weapons were puige. But in modern
times the non-conventional, nuclear weapons aezl.uShe total war is
always the war of all against all. In the 17thetagn Europe there was
the thirty years’ war. This point to the lengthyaars involved. In the
20th century, total wars hardly last for more tlsin years- World-War |
(1914 — 1918) and World-War Il (1939 — 45). Howewble estimate on
casualties cannot be compared to that of the eavies in Europe, the
20" century wars having been regarded as the holocaust.

The other forms of war as said earlier fall underse two categories but
somehow they cannot accommodate neatly all thdskiof war listed
earlier. Therefore, such extension requires spaeatment.

Imperialist and Colonial Wars

This deal with the war of conquest of the so-calkadages. It has an
expansionist thrust of a superior power oppressiagker ones, leading
to the establishment of empires. The colonial warthe other hand, is
otherwise known as the war of liberation. This he tefforts made by
colonized people agitating for self rule aerdancipation from the
clutches of the imperial powers. It coulkkeavarious forms. These
include the guerilla war fare examples of suchudel the Vietnam War,
Algerian War, Angola crises among others.

Revolutionary Wars

These are usually internal in character, which aintransforming the
economic and socio-political status quo arteusually employs the
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guerilla tactics in its operation. This w#se method employed by
communist China under the leadership of Chairmawn W&e-tung. Quite
a handful of African countries are beginning to tlse kind of method in
changing the conditions of their countries.

Civil War

This could come in a small scale naturegrofinvolving particular
sections of a country. It basically centers on $keeession motives of
tribal or ethnic groups, or minorities from theniginal country. This is a
recent phenomenon in the history of world politeosd it is common
among Africans but not restricted to Africa. Caséssuch include the
Bosnian War, the Kosovo conflict, Hutu-Tutédar in Rwanda and
Burundi, Sudan crises, the Biafran War in Nigeti@g7 — 1970).

3.2 Types
a. Guerrilla Warfare

This is defined as fighting by groups of irreguiaops (guerrillas) within
areas occupied by the enemy. When guerribhgey the laws of
conventional warfare they are entitled, ifptteed, to be treated as
ordinary prisoners of war; however, they aféen executed by their
captors. The tactics of guerrilla warfare stressegéon and ambush, as
opposed to mass confrontation, and succeed best irregular, rugged,
terrain and with a sympathetic populace, whom mjlees often seek to
win over by propaganda, reform, and terrorism. r@Gilee warfare has
played a significant role in modern history, esplgiwhen waged by
Communist liberation movements in Southeast Asthedsewhere.

b. Nuclear Warfare

This is the use of nuclear weapons against oppsnknwas first used in
1945 in a strategic bombing role, to incapacitate® targest cities in
Japan- Hiroshima and Nagasaki. It has encompabsedse of nuclear
weapons in both strategic roles, such as attacgitigs, and battlefield
roles, as extremely powerful conventional weapons.
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C. Naval Warfare

This takes place at sea. Usually, only largewerful nations have
competent navies. Modern navies primarily use aftcrcarriers,
submarines, frigates, and destroyers for combas pitovides a versatile
array of attacks, capable of hitting ground tesgair targets, or other
seafaring vessels. Most modern navies alsee ha large air support
contingent, deployed from aircraft carriers.

d. Air War

This is one of the most efficient ways to destrogray combatants with
minimal risk. Modern combat aircraft are veaglvanced technology,
usually making use of onboard computers, includshegtronic targeting
devices. Military aircraft are usually built to p@m a specific role, such
as bombing raids, air-to-air combat against othearaft, or submarine
hunting at sea. There is practically a differeqtetyf plane for every role.
Some aircraft are capable of multiple roles, sashthe F/A-18 hornet,
which is a fighter-bomber. This means the Horneatapable of air-to-air
and air-to-ground combat. Another important aspdcaerial warfare is
the helicopter. Helicopters have the importability to take off and
hover. This makes them nearly indespensible faseckair support. Some
helicopters also have special roles, such as suhenhunting, or rescue
missions. There are some aircraft, such as theiddawhich have the
special ability to perform Vertical Take-Off andriding, or VTOL.

In modern terms, cavalry refers to armoured groueticles such as
tanks and Armoured Personnel Carriers, and canb&agsed in the term
Airborne Calvary to describe helicopters workingsely with ground

units. Infantry remain an important part of modevarfare, as they are
the only way to take and hold territory. Tanks aertremely vulnerable
vehicles, and can easily be destroyed byl wkced infantry, which
facilitates the use of attached infantry unitsatidition, infantry fighting

vehicles are used to transport these uratesa terrain with heavier
armor, following reconnaisance groups. In the Uhigtates Army, M2

and M3 Bradleys are commonly attached to M1 platp@amd make use
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of their long range TOW capability to engage arehidy targets at long
distances.
e. Electronic Warfare

This refers to mainly non-violent practices useeefth to support other

areas of warfare. The term was originallined to encompass the
interception and decoding of enemy radio caomications, and the
communications technologies and cryptograohy methekd to counter
such interception, as well as jamming, radio dtealhd other related
areas. Over the later years of the twentieth-cgrand early years of the
twenty-first century this has expanded to coveridewange of areas: the
use of, detection of and avoidance of detecby Radar and Sonar
systems, computer hacking, Space warfare etc.

f. Cold War

This was a post second world war phenomenon. Tlas & war that
needed required the use of physical weapons nmyueaged the act of
physical act or opposing views or objects. It waetty a psychological
warfare that involved the twisting of the heartsl @ouls of men. It was
led and ably supported by the cronies of the twaiovious sides in the
second war war. Each side, advancing its poliidablogy. It eventually
came to an end in 1989, with the disintegrationtted former Soviet
Union and the subsequent colapse of communism.

3.3  Weaponry and Equipment

Guerilla weapons are quite simple. Forest guerifles usually armed
with a simple rifle and basic survival equipme@uerillas in countries

such as Iraq are armed with the traditional AK-4d &PGs. Guerillas do
not usually use vehicles for transportation. ltmiere common that it is
used for bombing targets. The guerilla doctrinesnndlisadvantage is the
inability to access more advanced equipment duectnomic issues.
Therefore the guerillas must rely more on tactiesn firepower. Most

large militaries are equipped with weapons frorairttown countries.

However, there are also a lot of importspegially from Germany's
Heckler & Koch Corporation. The United States prilyamakes use of

Colt's M-16 assault rifle, most commonly in its A@nfiguration. The
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sidearm is the Italian-made Beretta M9. The Unixtates squad assault
weapon, or SAW, is the Belgian-made M249. Frangdantry troops
mostly use the FAMAS, which has rifleman and supponfigurations. It
is manufactured by the St-Etienne Arms Factory,cwlis a member of
the government organization GIAT. The German arrfeedes use the
G36, produced by Heckler & Koch. The British armges the SA80
weapons system in its engagements. Russian tnosgpshe AK-74 and
many later models. The Chinese use the Type 8latmid the Type 95.

Another common weapon for an infantry unit to pessis an anti-tank
weapon. This is a sort of man-portable roclkaincher, useful for
stopping tanks. The US mainly uses the M72 LAWtfos purpose. The
Russians use the RPG-27.

3.4 Mechanisms for Prevention

Since the invention of the weapons of magstruction, various
individuals have shown interest and protestedresgawvar. At different
levels different mechanisms have been putplece to forestall the
occurrence of war. These mechanisms remain thesfafuthe conflict
management, prevention and resolution schools aight. Some of the
mechanisms include:

International Organizations

These organizations are set-up to wade in bef@eithption of crisis, so
that such can be averted. This is done throughepeeseting, and signing
of treaties and protocols. More practically, the WiNolves itself in the
setting up of peace-keeping forces and allowsthar Security Council
interventions in the period of crises.

Third Party Interventions
Aside from the possibility of the UN beingvolved in reaching
compromise and solutions on war issues, other fhardies, most often

neutral states attempts to facilitate understandimgyeby cooling off war
tension that might have built up.
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4.0 CONCLUSION

The act of war is not a spontaneous or irratiordture. It is usually a
premeditated attempt to use violence to settleescand achieve what
other means may have failed to achieve hie tonduct of relations
between parties within a state, and sometimes legtwtates. The root of
war is located in the conflict or clash oterest. Whether this will
degenerate into war depends on the outcomaegotiation between
parties involved, the degree of trust between thmyrelative importance
of the issues at dispute and the manner of mandbgentension that must
have brewed.

The incidence of international wars has reduquite drastically in
modern international relations, because the woddtinually advances
means through which peaceful and harmoniclationship can be
maintained between and among mankind. Moreover,t¢helency for
‘overkill’ with the invention of sophisticated weaips of mass destruction
has greatly limited the tendencies for war gption in international
relations.

5.0 SUMMARY

In the previous unit, you learnt about war and aaafin pre-colonial
Africa. By way of contrast, the present unit foedson war in modern
times, types of war, aims, and mechanism for prevemsed.

SELF ASSESSMENT EXERCISES

1. Outline the different perspectives on warfare.

6.0 TUTOR-MARKED ASSIGNMENT

1. Explain the different types of warfare that dam identified in

contemporary times.
2. ‘States engage in wars to protect their natiariatests’. Discuss.
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1.0 INTRODUCTION

It is imperative to refresh our memory about sondestinguishing
characteristics of pre-colonial African thatdhbeen discussed in the
previous units. Africa is the largest of tltbree great southward
projections from the main mass of the Earth's serfét includes within
its remarkably regular outline an area, of c. 39,080 km3 (11,677,240
mi2), including the islands.

The name Africa came into Western use through tbmahs, who used
the nameAfrica terra — "land of the Afri" (plural, or "Afer" singular) —
for the northern part of the continent, as the prow of Africa with its

capital Carthage, corresponding to modern-day Tainis

The historian Leo-Africanus (1495-1554) atttdali the origin to the
Greek wordphrike (ppwe, meaning "cold and horror"), combined with
the negating prefix a-, so meaning a land freeotd end horror. But the
change of sound fromh to f in Greek is datable to about the first-century,
so this cannot really be the origin of the name.
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Egypt was considered part of Asia by the anciesnts| first assigned to
Africa by the geographer Ptolemy (85- 165AD), witoepted Alexiandra
as Prime Meridian and made the isthmus of SueztladRed Sea the
boundary between Asia and Africa. As Europeans cammderstand the
real extent of the continent, the idea Affica expanded with their
knowledge.

Separated from Europe by the Medittaranean Sesajained to Asia at its
northeast extremity by the Isthmus of Suez, 130 (BG miles) wide.
From the most northerly point, Ras Ben Sakka inddoo, a little west of
Cape Blanc, in 37°21N, to the most southerly point, Cape Agulhas in
South Africa, 34°515%" S, is a distance approximately of 8,000 km
(5,000 miles); from Cape Verde, 17°33 W, the westernmost point, to
Ras Hafun in Somalia, 51°%2" E, the most easterly projection, is a
distance (also approximately) of 7,400 km (4,60(s). The length of
coast-line is 26,000 km (16,100 miles) arw tabsence of deep
indentations of the shore is shown by the fact Ehabpe, which covers
only 9,700,000M(3,760,000 square miles), has a coast-line of 2k
(19,800 miles).

The main structural lines of the continent showhbtte east-to-west
direction characteristic, at least in the easteemisphere, of the more
northern parts of the world, and the north-to-saoditlection seen in the
southern peninsulas. Africa is thus composed af $@gments at right
angles, the northern running from east to weststhehern from north to
south, the subordinate lines correspondingth@ main to these two
directions.

Africa is home to the oldest inhabited territory earth, with the human
race originating from this continent. The dsfgo, carbon-dated to c.
25,000 years ago, shows tallies in mathematicatioots.

Throughout humanity's prehistory, Africa (like allher continents) had
no nation states, and was instead inhabited bypgrofl hunter-gatherers.
Later, agriculture was used in Egypt along the kiWer. Egypt was one
of the earliest nation states ever formedhe©O civilization include
Ethiopia, the Nubian kingdom, and the kingdoms e Sahel (Ghana,
Mali, and Songhai).
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In the millennia before the nineteenth century,emdred servants and
slaves could be had for capture by bargaining leital warlords or tribal

leaders. This practice was spread acrosdinems. Arabians and
Europeans were able to capture millions of Africang export them for
labour around the world in what became known agjtbbal slave trade,
which had ceased by law by the nineteenth centarynost European
countries.

But at the same time that serfdom was ending im@irin the early 19th
century the European imperial powers staged a ivesscamble for
Africa" and occupied most of the continent, cregumany colonial nation
states, and leaving only two independentonati Liberia, the Black
American colony, and Ethiopia. This occupation cargd until after the
conclusion of the Second World War, when @lonial nation states
gradually obtained formal independence.

Today, Africa is home to over 50 independent caasjrall but two of
which still have the borders drawn up duritie era of European
colonialism.

Although power plays a central role in inggranal politics, it is
fundamentally an instrument for the achievememaifonal values. It is
an indispensable means to national ends padicularly, a vital
ingredient of foreign and cross boundary relatioftse necessity for the
acquisition of power is thus not lost on any staegn in pre-colonial
Africa.

2.0 OBJECTIVES

After you have studied this study unit, you shdaddable to:
understand the dynamics of power
differentiate between personal power and politpzader.

isolate the differing characteristics of power
compare the use of power in both periods.
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3.0 MAIN CONTENT
3.1 Nature of Power

Political power is a type of power held by a persorgroup in a society.
There are many ways to hold such power. Officighglitical power is
held by the political leader of a state, such asesident, prime minister,
or monarch. Political powers are not limited to deaf states, however,
and the extent to which a person or group holdé @wever is related to
the amount of societal influence they can wieldifally or informally. In
many cases this influence is not contained withigingle state and in
such cases, we talk of international power.

Political scientists have frequently definedwer as "the ability to
influence the behaviour of others" with or withouesistance.

Traditionally, political power has been built apd maintained through
the exercise of military power, the accumaolatof wealth, and the
acquisition of knowledge. A simple measure of powan refer to the
ability to perform speech acts and one mafkpowerlessness is an
inability to perform speech acts that one mightothse like to perform.

Throughout history there have been many exampldébeotiestructive or

senseless use of political power. This has happered frequently when

too much power has been concentrated in too fewldiamithout enough

room for political debate, public criticism, andchet types of correctives.
Examples of such regimes are despotism, tyranny, dactatorship. To

counter these potential problems, people hdeeised and practised
different solutions, most of them related to #®tering of power, the
placing of limitations on the extent of power onéividual or group can

have, and the creation of protective righits individuals through

legislation or charters.

The conflict helix is a process of confliethich originates in the
sociocultural space of meanings, values, normsstand class. It is at
one time a structure, the opposition of attitudgsanother a situation, the
opposition and awareness of different interestmdy be latent until the

196



INR 102 INTRODUTION TO INTERNATIONAL LAW AND
DIPLOMACY IN PRECOLONIAL AFRICA

will initiates action, or resolved through afgagon or resignation of
interests. Or it may be manifest as opposing istsrstrive to overcome
and balance each other. In any case, conflict testes a balance of
interests, capabilities, and wills in a structuffe expectations enabling
solidary and contractual interactions, prodgciarder, and ensuring
correct social predictions. But eventually sucludtires and changes in
the underlying balance become incongruentdihga to disruption by
some trigger event. A new process of conflict tkesues, resolving in a
new balance that is built on the previous ones.

Thus is the conflict helix. All societies are thet@me of such a conflict
process, all consists of structures of expectatialhsre built on multiple
and overlapping balances of powers among indivlual

Conflict is of power, and theover-all structure of expectations
constituting a state shapes the nature and directiomanifest conflict.
While independent of the separate structuresexpectations across
societies, conflict is closely related to the tygfesociety. For whether a
society is authoritativecoercive, or exchange will fundamentally
determine the causes and conditions affectingastsy capabilities, and
will. That which shapes interests and power wilitgran conflict. It is that
behind every quarrel, hidden deep within the issafesvery dispute lays
a fundamental authorityissue, either betwestates or between
individuals and groups within states.

Especially important in this regard is the coergdosver that the elites in
traditional societies were willing to employ. Ihose states where the
political system kept and enforced the generalctire of expectations,
conflict was often between the political elite atimbse attacking their
policies or the status quo. The more dominant tbktigal system in
social affairs, the more social conflict swirlsoand the extensions of
government control. All societies were antifieldssome extent, and the
front between antifield and social field is thegioea of potential social
storms.

The manifestation of power and subsequent use miicibdepended on

the force and terror the elite and in case of istate power struggle (the
more powerful state) were wiling to employ. Repi@ssaised the costs
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of opposing the elite. However across societiesret is a curvilinear
relationship between elite force and manifest ¢onfl

Where force is little used, the elite have hightlewacy and conflicts can
be adjusted through traditional institutions. Tiherease in the use of
force signals a decrease in legitimacy or a blgekaf the demands of
those seeking a change in policies or status gsdegitimacy decreases,
the political system increasingly is seen as thea®of social ills and a
change in elite or system as the solution. Thuanifest conflict and

repression will at first be positively reldteHowever, if repression
becomes extensive, elite terror widespread] &orce systematically
applied, then overt opposition becomes suppressed.

3.2 Elements of Power

The elements of states power are those esdibat give a state the
assurances to demand loyalties from its citizengrotect its national
interest in its relationship with the other membefshe system. In pre-
colonial societies, as it is being replicated indexm times, such elements
include: Geography, Population, Technology, LeduprsPsychological
Factor and Military Capabilities.

Geography

In pre-colonial African societies, geography wasiraportant element of
power of any state. A favorable geographic locatoakes a state less
vulnerable to invasions, attacks as well as theleance of migration. For
example, in the pre-colonial context, the Kanemr®orEmpire had a
favorable geographic location that repelled attacksgainst state like the
Old Oyo empire that collapsed as a result of inmetsattacks especially
from Fulani Jihadists.

Technology

In a similar circumstances like the present-dayesys those states that
have access to more sophisticated technology htgomial Africa were
regarded as more powerful than those ftthat not. Though the
technologies may not be comparable to what obtaousmy, but such
weapons as spears, bows, arrows, guns and swordsigély rated. The
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Hausa-Fulani states were regarded more powerfausecof their access
to superior technology than those of most of theighbors.
Leadership

Most pre-colonial African States attained their powtatus through good
leadership. The ability of the leaders to organimsr communities and
peoples in coherent and logical-manner helped mbshe western and
central Sudanese as well as Atlantic states torbeagreat powers. The
centralized states were most significant andst renowned in this
respect. The Ashante were regarded as powddgause of good
leadership provided by the Ashantehene. Tames also applied to
Kanem-Borno under Mai, as well as Dahomey under thartial kings.

Population

In pre-colonial Africa, the correlates of powernferce each other. A
large population is an element of power. For examallarge population
will facilitate a large army as well as boost agltiaral production which
was the mainstay of most of the pre-colonial ecopom

Psychological Factor

The psychological aspect of African powers wasbably of greater

importance than it appears, although thedenge is scattered and
disparate. Priestly diviners were almost gbvaconsulted before a
decision was taken to make war.

Charms and amulets, especially Koranic verses, wegemand among

both pagan and Muslim Soldiers, usually beingclséit to the garment
worn in battle and affixed by Calvary men to tHearses’ necks. Muslims

were favorite providers of these for use by Pagames such as those of
Gonja and Ashante.

Military
The military strength of many African states wasnajor element of
power in pre-colonial Africa. It was through aly capabilities that

some societies were able to participate in theesleade. For example, the
Dahomeans used their Amazons (female soldiersgitioYioruba towns of
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Egba, llaro etc. in search of captives. It was #isough military strength
that the ancient Benin Kingdom became powerfolakso was the Old
Oyo empire as well as the Kanem-Borno empire.

3.3  Utility of Power

In this part, we are going to expatiate e uses of power, the
quantification of power and the limitations power in pre-colonial
African societies. In other words, even when a@esthad the requisite
capabilities, there existed some restrictiams the utility of such
capabilities to validate the expression of powedeptalities.

For the use of power, evidences can be found irktiaek for territorial
expansion. In most of these cases, the conquerasup in exercising
large measures of control over the vanquished.ekample, the old Oyo
Empire was able to exert its power and influencéaass Dahomey and
Benin. Oyo, by the '8 Century had become the most powerful state in
the forest region controlling Allada, Whydah, DaleymEgba, Nupe, and
even parts of the Akan States.

Power in pre-colonial African states is also used the acquisition of
wealth. For instance, Dahomey being a vassal staf®yo always had to
paid tribute to the kingdom. In 1731 alor@@yo realized substantial
revenue of about $32,000 from Dahomey being mopéad as tribute to
a superior power.

Power was also used in the taking of captives sisclslaves. Powerful
states in pre-colonial states gained meaningflvantage over their
neighbors in the scramble for captives to be soldsed as slaves. They
went as far as waging wars on their neighbors aeioto achieve their

aims. Power was equally used to negotiatecamclude diplomatic

relations between the powerful and their less paweeighbors.

In terms of quantification,here were clear differences in the acquisition
of national power, even in pre-colonial times. Eatdte would ignore the
potential powers of other to its own peril, butniis also a mistake to
ignore the complexities and fluidities of power aod underestimate or
overestimate the power of others based om on more simple
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calculations.

Power in pre-colonial African states, like in canf@rary world is not
easy to quantify. However, we can conclude thatdtate that had the
highest advantage over another, in termsthef highest number of
elements combination may be regarded as powertweP was mostly
quantified or measured through the outcomes ofamayfthough at a price
paid by the states involved.

However, irrespective of how powerful a state mibglet the utility of
such powers were sometimes limit&@bme of these limitations to the
uses of power were some times controlled by thgeexies of the times
and at times some nature inflicted challenges pita-colonial African
states geographic factors used to be a limitanahe utilization of power
capabilities. For instance, the Fante’s clessnand proximity to the
Atlantic Ocean hindered the society from repellmgny of the attacks
and wars the Ashante waged against them. On theacpnthe Egba used
the advantage of its rocks to neutralize Dahomiacks.

The population configuration was also a hindraréhe full utilization
of power capabilities by states. Most statath majority weak old,
women and children population could not win warsnost cases in spite
of their technological and economic capabiliti@is is because they
lacked the human resources to manage their matesalrces. In such
cases, the other qualities were just colossal waasefar as war was
concerned.

Furthermore, treaty commitments and diplomatic tiats were

hindrances on the utility of power. Most of theaties were signed to
assure harmonious and peaceful coexistencallo$ocieties, as such,
arbitrary use of power, even in the face offmontations was not a
welcome act. Thus, even when a state possessdlealtapabilities to
defend itself or advance its cause, it was stillfzbby treaty agreements.

4.0 CONCLUSION

As it is with humans, there is no gain reiteratihg fact that there is lack
of equity and fairness in power distribution amasigtes. Interestingly,
this is not even limited to the acquisitive tendeadut rather involves
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natural endowments. This explains why some statesvore powerful
than others. Talking about power however, siwuld note that its
usefulness extends beyond inter-state relgtidsut rather involves
relations between individuals and groups withinghee society.

Like in contemporary times, safe for the acquisitiof nuclear power,

pre-colonial African societies equally possesdesl major requisites of
power. Therefore, there were also limitations te tises of such powers
in efforts geared towards peaceful and harmonicistence, a situation

where might was not always right.

5.0 SUMMARY

The power and capability in pre-colonial Africa ieed the core of this
unit. You learnt about the nature, elements andisieeof power.

SELF ASSESSMENT EXERCISES

1. Outline and explain the basic elements of powegsre-colonial
African society.

6.0 TUTOR MARKED ASSIGNMENTS

1. The acquisition of power is a necessity in indional relations.
Discuss
2. Explain the limitations to power in pre-colomdtican societies.
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1.0 INTRODUCTION

There are undeniable evidences that pre-coloniac&fwas bereft of
gualitative writings which would have recorded theseries of
achievements made by the heroasd heroines of the period.
Unfortunately, European scholars have had to ptesgaundiced view
of events that took place in the period, by refgsto celebrate the
landmark achievements that were made by Africarey tme. In a
bitter reaction to such unacceptable attitude, Bkpg999) contends
that: “Most writers (especially European aAdherican) on world
history and on international relations, tlgbueither ignorance or
perfidy, generally date the beginning of interoaéil relations to the
period of the Greek City-States from around 80822 B.C. The aim, it
would appear, is to colonize scholarship and toydefrica and other
parts of the world credit for developments and kbations which only
these non-Euro-American societiesould have made to world
civilization since Europe itself is a relativelywyay and new concept”.
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In other not to fall in the category of rBtAmerican scholars as
presented by the author, this unit would therefois on some great
African leaders, who by their wit and intelligenwere able to make
landmark contributions to the development of in&ional law.
Perhaps, the actions and reactions to issues aruh@tances were not
consciously designed to lead to themidation of policies on
international law; however, they were actiotigat provoked the
institutionalizations of a body of law to manage ttonduct of sates in
their relationship upon whicha codified rule of law became
institutionalized. The focus would be on monarckkp by accident or
design were bestowed with the mantle of leadersiip.shall see by the
end of the unit that their special attributes werglenced in the sagacity
with which they led politically, sometime, applgirshrewd economic
sense and in a number of cases, leading the gewelt of religious
beliefs. This category of people cuts across tfierdnt areas of Africa,
but we shall concentrate on four of them as a tedudpace constraints.
These include, Mansa Musa, Askia — The Great.

2.0 OBJECTIVES
After you have studied this study unit, you shdwuddable to:

reflect on the contributions of Africans to Intetioaal Law
compare the contributions of Africans towards In&tional Law
familiarize yourself with the lives and times ofhmvned African
monarchs

understand the basis of African leadership acumen.

3.0 MAIN CONTENT

3.1 Mansa Musa

Mansa Musa was one of the most remarkable Maliagskof all times.

He reigned between 1312 and 1337, expanding the iMhlence over

the Niger city-states of Timbuktu, Gao angeride. Mansa Musa

(Mansa meaning emperor or sultan aimusa meaning Moses), the
grandson of one of Sundiata’s sisters, is oftearretl to as “The Black
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Moses”. Timbuktu became one of the major cultgeaiters not just of
Africa but of the world. Vast librariesnadrasas (Islamic universities)
and magnificent mosques were built. Timbuktu bezanmeeting place
of poets, scholars and artists of Africa and theldi® East. All these
happened during the reign of Mansa Musa.

Even after Mali declined, Timbuktu remained the ondglamic center
of sub-Saharan Africa. Mansa Musa maintained & hargny that kept
peace and policed the trade routes. His armieseoudiiie borders of
Mali from the Atlantic coast in the west beyond ttikes of Timbuktu
and Gao in the east and from the salt mines of &zayln the north to
the gold mines of Wangar in the south.

He ensured the spread of Mali’'s fame at ittercontinental level-
Europe and the Middle East, largely through higrpihage to Mecca.
His conspicuous display of wealth, especially inr€avas as strong as
lowering the local market value of gold. Before histurn to Mali,
words got to him that one of his lieutenants hgatwad Gao, capital of
Songhai. This was a remarkable feat because dftthtegic location of
the area, being an important riverine extendingn@lthe middle Niger
for a thousand miles downstream from the frontieéali, Mansa Musa
took a detour on his way home by visitiG@o and accepting the
personal surrender of the king of Songhai. Notkenin those days, he
had to ensure the loyalty of the vassal kingdontalkyng the King’s two
sons as hostages. In addition to its militargwess, Mali was also
greatly involved in trade. Infact, it is assertbdt trade between Mali
and Egypt must have been considerable. Takodtlajveng centre of
the caravan trade, owed its prosperity to its coppmes from which
the Maghreb, Egypt, Mali, Hausa and Bornu drewrtsapplies of the
previous metal. Mansa Musa once claimed these smasehis most
important sources of revenue.

By the fourteenth century, Muslim traders were ldsthed in the town
of Djenne, located in the inland delta of the Nigéhe most impressive
monument of intercultural borrowing is the Frideipsque at Djenne.
There, salt from the Sahara, goods from northemcéfand fine silks
were exchanged for gold, slaves and ivory. The mmanial mosque
was constructed around 1320 (the present buildiag neconstructed on
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the foundation of the original mosque in 1907). Treetangular, flat
roofed building had walls supported by Islamic moaleile the building
materials echo an older Mande architectural style. toron (horns)
projections from the walls are a feature of locahéecture serving as
scaffolding when the facade is periodically refdesd with clay. The
African societies shaped and molded the religiath waditional beliefs,
values and sensibilities, as well.

The Islamization of the Malian Court, in the laterteenth century, is
recorded both in oral traditions of the Mang@eople and written
accounts by Arab historians and travellers. Ibraldbin described the
Hajj (pilgrimage to Mecca) of Mansa Musa in 1324. Osireiturn from

the holy city, Mansa was accompanied by amadusian poet and
architect, al-Tuwayjin who constructed a royal pala

The popularity of Mansa Musa’s Mali has belkmked with the

importance he attached to foreign relationshe Toutstanding ones
among his numerous relationships was the friepdghih Egypt and

Arabia through his pilgrimage and with Maedin Sultan of Fez.

Akinjide (Ibid.) quotes Bovill as saying: “He wam fact, the first to

penetrate the iron curtain of colour prejudice whshut off the Negro
from the civilized world, and to win for the trudran a small measure
of the respect for which, even today, is often giadly granted him”.

The kingdom was powerful enough to attract thenpayt of tributes

and supply of armies by vassal states. Althouigd,prominence of the
empire began to decline shortly after Mandaisa’s death, the
importance of the era to the development of intgonal law cannot be
questioned.

In 1352, the geography lbn Battuta spent a montthatcourt of the
Mansa. He described a society where Islamic jpeatas integrated
with local religious rituals and gave accwurof fine figurative
sculpture. Many of these terra-cotta figurearkad with Islamic
symbols have been found recently near Djenne andh# most part,
have been excavated illegally.

3.2 Usman Dan Fodio
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Shaihu Usman dan Fodio (also referred to as SHhagdhan Ibn Fodio
or Shehu Usman dan Fodio) lived from 1754 to 18#e. started out as
a writer and Islamic reformer. Dan Fodio wase of a class of
urbanized ethnic Fulani living in the Hausa citgtes in what is today
northern Nigeria. He lived in the city-state oflfdo

Dan Fodio was well-educated in classical Islamiersme, philosophy
and theology and became a revered religious thinkiés teacher, Jibril
ibn Umar argued that it was the duty and within plosver of religious
movements to establish the ideal society, free fopmpression and vice.
Dan Fodio used his influence to secure approvairéate a religious
community in his hometown of Degel that would, dadio hoped, be a
model town.

However, in 1802, the ruler of Gobir and one of dadio’s students,
Yunfa turned against him, revoking Degel’s autonaang attempting to
assassinate dan Fodio. Dan Fodio and hiowells fled into the
western grasslands where they turned to frelm the local Fulani
nomads. Yunfa turned for aid to the other leadédrihe Hausa states,
warning them that dan Fodio could trigger a wideagrJihad.

Yunfa proved right and dan Fodio was proclaimed rAmhiMumineen or
Leader of the Faithful. This, in effect made hirpditical as well as a
religious leader, giving him the authority to deeland pursue a Jihad,
raising an army and becoming its commander. A spdead uprising
began in Hausa land. This uprising was largelymasead of the Fulani,
who held a powerful military advantage with theavalry. It was also
widely supported by the Hausa peasantry wdlo over-taxed and
oppressed by their rulers.

After only a few short years of the Fulani War, d&dio found himself
in command of the largest state in Africa, the Rutmpire. Dan Fodio
worked to establish an efficient government, oneugded in Islamic
law. Already aged at the beginning of the war, Badio retired in 1815
passing the title of Sultan of Sokoto to his sorhigimmed Bello.

Sheikh Uthman dan Fodio was a follower of the Ma8khool in law
and the Qadiri order in Sufism. His uprising imsgi a number of later
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West African jihads, including those of Massina Emdounder Seku
Amadu, Toucouleur Empire founder El Hadj Umar Taho married
one of dan Fodio’s granddaughters), Wassoulou Erfpunder Samori
Ture, and Adamawa Emirate founder Modibo Adama.

3.3 Askia Mohammed |

Muhammad Ture lived between 1442 - 1538. He wasng kf the
Songhai Empire in the late "15century. He strengthened his country
and made it the largest in West Africa’s historyAt its peak under
Muhammad, the Songhai Empire encompassed the Hatasas as far
as Kano ( in present-day Nigeria) and much of tdreitory that had
belonged to the Mali Empire in the west. His pebcresulted in a rapid
expansion of trade with Europe and Asia, the aoeadf many schools,
and made Islam an integral part of the empire.

Mohammed Ture, the favoured general of Sunni Adlidved that he
was entitled to the throne after Sunni Ali's deatither than Ali’'s son,
Abu Bakr. Claiming that the power was his by rigiitachievement,
Mohammed attacked the new ruler a year later afeatkr him in one
of the bloodiest battles in history. When one ahi Ali's daughters
heard the news, she cried out “Askia”, which nsedorceful one”.
This title was taken by Mohammed as his new name.

Askia began by consolidating his vast empire artdbdéishing harmony
among the conflicting religions and politicelements. Under the
leadership of Askia, the Songhay Empire flourishedll it became one
of the richest empires of that period. Timbuktudree known as “The
Center of Learning”, “The Mecca of the Sudan”, dfitle Queen of the
Sudan”.

With his empire firmly established, Askia resumed httack on the
unbelievers, carrying the rule of Islam into newdsa. Askia the Great
made Timbuktu one of the world’s greatest centesommerce and
learning. The brilliance of the city was such titastill shines in the
imagination after three centuries like a stat, tfoulead, continues to
send its light. Such was the splendor, timatspite of its many
misfortunes after the death of Askia The GreatMikadity of Timbuktu
lives!
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Askia Muhammad was much more astute andigfgesi than his

predecessor had ever been. He orchestrated aapragrexpansion and
consolidation which extended the empire form Taghiazthe North to

the borders of Yatenga in the South; and from Airthe Northeast to
Futa Tooro in Senegambia. Instead of orgagizihe empire along
Islamic lines, he tempered and improved on theiticechl model by

instituting a system of bureaucratic governmanparalleled in the
Western Sudan. In addition, Askia establiststdndardized trade
measures and regulations, and initiated the pgliohtrade routes. He
also encouraged learning and literacy, ensuring Meli’s universities

produced the most distinguished scholars, mahyhom published

significant books. The eminent scholar Ahmedb®& for example,
produced books on Islamic law which are still ire usday. Mahmoud
Kati published Tarik al-Fattah and Abdul-RahmastSadi published
Tarik as-Sudan (Chronicle of the Sudan), two histawoks which are
indispensable to present-day scholars reconstigudirican history in

the Middle Ages. For all his efforts, Mali expereed a cultural revival
it had never witnessed before, and the whole lémdished as a center
of all things valuable in learning and trade.

Askia Muhammad went blind in his old age, and wapaded in 1528
by his son Askia Musa at the age of more than gightirs. He died
several years later.

3.4Afonso |

This great kingMvemba a Nzingaof Kongo lived between 1456 and
1543, but reigned between 1509 until his death.wds the son of king
Nzinga a Nkuwu, who was ruling in 1483 when thetiRguese arrived,
and was baptized at about the same time. Afonsoasaigned to rule
Kongo’s northern province of Nsundi, and was accanngd there by a
number of Portuguese priests. He was successfllisnrule there,
extending Nsundi's borders probably north thle Congo River.
According to Afonso’s account of events his fatlest his interest in
Christianity toward the end of his reign, but Afonbecame a devout
Christian. Intrigues at court, caused Joao to tbigson, and he was
deprived of his province, but eventually Afonso esxated himself and
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was returned to the province.

Around 1509 Joé&o died, and potential rivals lingdto take over the
kingdom, as it was an elective rather tlmrhereditary monarchy.
Afonso was assisted in his attempt by his mothérp kept news of
Jodo’s death and gave Afonso time to retwrnthe capital city of
Mbanza Kongo and gather followers. Thus when thatld of the king
was announced Afonso was already in the city. Trengest opposition
came from his half brother Mpanzu a Kitima (or Mpa a Nzinga).
Mpanzu raised an army in the provinces and, aaugrtb Afonso’s

testimony, renounced Christianity and opposed theversion of the
country. However, in the battle that followed as afipu’s followers

tried to storm the city, he was defeated, accordingfonso, when his
men saw an apparition of Saint James the Greathtanéioly Ghost in

the sky and fled in panic. This miracle, which A$o described in a
letter of 1509 (now lost) became the basis forat ob arms that Kongo
used for the next three centuries (until 1860).

Virtually all that is known about Kongo in the tinoé Afonso’s reign is
known from his long series of letters, written iarfdguese primarily to
the kings Manuel | and Jo&o Il of Portugal. Amdhgm are the oldest
surviving documents written in a European languagean African. The
letters are often very long and give many detailsoud the
administration of the country. Many letter@mplain about the
behaviour of several Portuguese officials, anddhesters have given
rise to an interpretation of Afonso’s reign as amavhich Portuguese
interests submerged Afonso’s ambitions.

Afonso is best known for his vigorous attempt tonert Kongo to a
Christian country, by establishing the church, pmg for its financing

from tax revenues and creating schools. By 15&éetlwere over 1000
students in the royal school, and other skshavere located in the
provinces, eventually resulting in the developmehta fully literate

noble class (schools were not built for ordinagpple). Afonso also
sought to develop an appropriate theologynmerge the religious
traditions of his own country with that @hristianity. He studied
theological textbooks, falling asleep over nheaccording to Rui
d’Aguiar (the Portuguese royal chaplain who wad sgassist him). To
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aid in this task, Afonso sent various of his cleldiand nobles to Europe
to study, including his son Henrique Kinu a Mvemiao was elevated
to the status of bishop in 1518. he was givemdpsc of Utica (in
North Africa) by the Vatican, but actually served Kongo from his
return there in the early 1520s until his death561.

In 1526 Afonso wrote a series of lettersmptaining about the
behaviour of Portuguese in his country and thde mo the developing
slave trade. At one point he accused them of taggibrigands in his
own country and illegally purchasing as slave® fpeople. He also
threatened to close the trade altogether. Howenmethe end, Afonso
established an examination committee to deterningelegality of all

enslaved persons presented for sale.

Afonso was a determined soldier and extended Kengfbéctive control
to the south, especially his letter of Ttdber 1514 reveals the
connections between Afonso’s men, Portuguese manesnin Kongo’s
service (who he denounced as lazy and cowardly)tla@dcapture and
sale of slaves by his forces.

Toward the end of his life, Afonso’s children anchmdchildren began
maneuvering for the succession, and in 1plddters that included
Portuguese residents in the country made an unssfct@ttempt on his
life. He died toward the end of 1542 or perhaphatvery beginning of
1543, leaving his son Pedro to succeed him. Alghdus son was soon
overthrown by his grandson Diogo (in 1545) and teathke refuge in a
church, the grandchildren and later descendantisreé of his daughter
provided many later kings.

3.5Katakyie Opoku Ware |

He was an Okoyo king of Asantehene — the rulemefAshanti in the
now disbanded Asante Confederacy which occupiets £ what is
now Ghana. He lived between 1700 and 1750. beegited with being
the “empire builder” of the Ashanti Confederacye kharried and had

two children named Adusei Atwenewa and Adusei Kra.

During his rule as king which lasted from 1720 (soeven evidence
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that it could be as early as 1718 while leading dney against the
Akyem) to his death in 1750, he fought some batigsinst Bono and
successfully defeating them by 1723. By 1726, thisp conquered the
Wassa tribe. Then after, between 1741 and 1744g Kdpoku won
fights against Akyem, Akwamu or Ga-Adangbe. Thisated Ashanti’s
take over of the Gold Coast and the Ivory Coasteifis death, he was
succeeded by Kusi Obodum.

4.0 CONCLUSION

This has been a discussion on important persogslitiat influenced the
development of international law. In this unithés become clear that
in spite of the absence of an array of global ta8tins for conducting

diplomacy and maintaining a civilized process legal norms, pre-
colonial African leaders conducted themsehias a manner that
encouraged the development of international legdales. The point to
note is that we must not be carried away with tresygmed intellectual

prowess of the Europeans and Americans over #&fdc In essence,
what Grotius and Co published, had been practige®sei Tutu | and

Co.

5.0 SUMMARY

In this unit, you learnt about the contribution the development of
international law by so many distinguished Afridaaders.

SELF ASSESSMENT EXERCISE

1. To what extent did the actions of pre-colonidtidan leaders
influence the development of international law?
2. How was it possible for Usman Dan Fodio to u$e t

instrumentality of religious beliefs to gain padii power?
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6.0 TUTOR MARKED ASSIGNMENT

1. Compare and contrast the contributions of ptercal African
leaders and classical writers of internationalations to the
development of the course.
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UNIT 5 COMPARING TRENDS IN INTERNATIONAL
LAW, INTERNATIONAL RELATIONS AND
DIPLOMACY

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 International Organizations
3.2  Era of Globalization
3.3  Power — Military/Economic
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

The final module of the course is basically a congdoem of the whole
exercise. In this part, we shall have ammary of the general
characteristics of both periods, in order to isolbaoth their differences
and similarities. In taking this step, we would édaid a foundation for
comparing the practice of both internationalv and diplomacy as
evidenced in the fore-going analysis.

Nature of the Societies- in our first unit, we hdween able to trace the
origin of humanity to Africa, and in this wise lajaim to its existence as
far back as 3-1.5m. But for the present intermatiosystem, there are
contentions of it relatively young age, hayibeen in existence for
between four hundred and five hundred years. Thasfdas always been
Euro-centric in character; as such the commencemamually traced to
the 1648 Treaty of Westphalia, which ended theythjear war in Europe.
Although, there are evidences that there wadeed some form of
existence in different parts of the world, suchtlas Imperial Chinese
System, Holy Roman Empire, Byzantine Empires, titkan State, and of
course African Kingdoms, prior to 1648, bine interrelationships
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between the different entities could not have hefihdble character as it
exists today. A major character of such arrangement was the
personalization of cross-boundary relationshipgor instance,
international relations between empires and kingsl@rare conducted in
the names of the king, emperor/empress, Popanarchy, duke or
duchess. It was therefore not known for any statbave conducted its
relationship with others on the basis ofngean autonomous entity.
Indeed, like Louis XIV claimed, the state was tnenarch and vice-
versa. The concomitant effect of the treaty wasetioee the freedom of
states to conduct its business as it deemed filowi undue interference
from the head. This heralded the period of the pe@o State System on
the global agenda.

In other words, as against the personalizatiorhefstate by the heads in
the pre-colonial Africa era, colonial and post-co#d era withessed the
embrace of the state as the basic actothé international system,
whereby the government is only charged witle responsibility of
maintaining the national interest of the state pralecting its sovereignty
and territoriality. In the new system in which Afai was forced to accept
as a consequence of colonialism, there was thenebsa an overriding
authority. In essence, each of the state was dee¢onbd equal in every
respect. Thus, the possession of power does no¢ pladue superiority
on a state against the others. Although, the usthefpower is at the
discretion of the state in question in spite the fact that there are
mechanisms to guide against the abuse of powerimijpkcation of the
above is that, though there is no overriding authan the system, the
system is neither chaotic nor anarchic. Having gdm®ugh series of
wars that have been detrimental to the existendeunfanity, states have
continuously devised means of stemming the tideafing co-existence.
As such, there is order and routine in the systeith, norms and rules of
intercourse that are expected to be religiouslyeasthto. This is however
not to deny the experiences of the abuse of the aispower in the
conduct of relations. Often times, powerful statese tended to impose
their will on their less powerful counterparts, andsome cases through
the use of aggressive means.

Another important trend in the shift of the inteiomal system from its
ancient posturing was in the realm of economicradgons. In the pre-
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colonial state system, there were commercial d@s/across boundaries,
but the non-existence of such would not have edrundue negative
repercussions. However, the present systesi dahigh degree of
economic interdependence between and among thieipants. For pre-
colonial Africa, most economic activities were aga in nature, as such;
most communities and even the kingdoms antpires were self
sufficient. The principle of impermeabilityas long given way to
coordinated and coherent interdependence. Tdags, discourses on
global survival have centered on the charaaf the international
economic system. There is a wide array rdérchange in economic
activities. While African states provide the rawterals, the developed
world with their high level of technological advament process such
raw materials and present them as finished goods.

It is pertinent to equally understand thdfedent phases that the
international system, as it is known today hasseadshrough over the
centuries. As was earlier mentioned, it was tyria European state-
system, even though other systems had been ineegestat the same
time. But the dynamics of international egerdid not grant them
recognition. Therefore, all these other systemsevesentually absorbed
by the European system, to form what is today kn@s the global

system. The global nature being in terms of palitieconomic and socio-
cultural relations. The first of the trend was thémission of the US

following the successful war of independeragainst Britain, by the

thirteen colonies. In like manner, the indegence of the Spanish
colonies of Latin America was a boost to the gysteot just in the

increase in the number of states, but in the eddersf geography. Japan
too was accepted in the early twentieth centunys tlurther expanding

the geographical spread. The fourth phase wasrtfeeoed participation

of China in the system. The fifth stage can bewaptin the admission of
the Arab states into the systems as a result dbrtakup of the Ottoman
Empire, consequent upon its defeat in the FirstidVdfar. And lastly was

the admission of African and Asian countrias a result of their
independence from being colonial territories. Thaigg outcome of this

process is the decline of Europe as the centaglaifal power. Other

centers of power emerged, and inter-state relabesame more open and
more globalized.
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There is also the necessity to understand rniq@idgations of specific
occurrences in the growth process of the intesnati system. Firstly,
after the successful rebellion of the thinteeS colonies against the
British Crown and its subsequent admission intosy&em, the country
temporarily pursued a policy of isolationism, ahdd, did not partake in
international politics. Rather, the Americans coricged on domestic
development, and did not appear until during thstRNorld War, when
the leaders considered it powerful enoughimpact on international
politics. From thence onwards, the country hadldysa its sheer power
and energy in proclaiming its intentions to besfiamong equals’ on the
world stage. The US played a remarkable role m c¢heation of the
League of Nations and its subsequent collapsedéntally, the country
happened to have been the biggest player in dhmation of the UN.
Since then, the US has left no nation in doubtt®fability to determine
the turn of international events.

Another remarkable outcome of the growth of theesyshas to do with

the admission of Japan. Suffice it here to conchdé the circumstances
that led to the admission of Japan into the sydeatated the country’s

international behavior. Japan had defeated Rusas@ofinant European
power) in the 1905 war gave the country the comitgeto aspire for a
more powerful role on the global landscape. As seelents as the entry
and subsequent withdrawal of Japan from the Leafidations were not

unexpected. The newly acquired power gave Jabanconfidence to

attack the US Fleet at Pearl Harbor. The effeatdgéie sudden change in
the course of the Second World War- the first tithe atomic bomb

would be used in any part of the globe. It was deapin two Japanese
cities- Hiroshima and Nagasaki. After the war, ¢bentry was devastated
and thus, became more inward-looking. HowewBe country has
bounced back powerfully onto the world stage, lmitas a military giant,

but rather as an economic power base.

These series of developments prompted massive aogdof priorities
that transformed the entire state of things initibernational system. One
of such remarkable consequence of the differensgihaas been the all-
embracing nature of the system. The internatioystiesn has become an
aggregation of numerous states, ostensibly linkgéther with the desire
to ensure peaceful and harmonious existence witheaples and tribes.
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2.0 OBJECTIVES
After you have studied this study unit, you shduddable to:

identify the basic distinctions between both pesiod

acquire an understanding of ancient times for msanalyzing
contemporary times.

identify the similarities between both periods.

summarize our understanding of the course

3.0 MAIN CONTENT

3.1 International Organizations

The debate on whether there existed est&olishstitutions for the
conduct of international affairs in pre-coloniafriga is far from being
over. Although, literature has presented numermases of treaties and
agreement between kingdoms and municipalitiesth@te has not been
any evidence of a replica of the UN. In contrasivéeer, both colonial
and the post colonial phases of the internatiopsiesn are replete with
organized institutions that are determined to enswontinued peaceful
and harmonious inter-state relationships. At thd ef the First World
War, the system decided to put an enduchsa scourge, and thus,
gathered together in Versailles for the Peace QCente, and
consequently created the LON. Unfortunately, thveas disagreement on
the terms and quite a number of powerful natioms$ rbt accept the
principles that established the league. This ewlytled to the collapse
of the organization. The lack of cohesion gave fiees of evil the
opportunity to move for another war, and therld was once again
thrown into terrible devastation with the commeneat of the Second
World War. After the war in 1945, it became obvidhat a concrete step
must be taken to stem the incessant internatiogstiaction. And for the
first time, the world rose with one voice, detemed to put an end to
global wars. And thus, the United Nations was distaéd in 1945 to save
the world from the scourge of war.
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3.2 Era of Globalization

Human societies across the globe have establistegtgssively closer
contacts over many centuries, but recently pace has dramatically
increased. Jet airplanes, cheap telephone serma, computers, huge
oceangoing vessels, instant capital flows, all ¢hlesve made the world
more interdependent than ever. Multinational cospons manufacture
products in many countries and sell to camens around the world.
Money, technology and raw materials move ever newdtly across
national borders. Along with products and finaceleas and cultures
circulate more freely. As a result, laws, economasl social movements
are forming at the international level. Many poldins, academics, and
journalists treat these trends as both iablet and (on the whole)
welcome. But for billions of the world'people, business-driven
globalization means uprooting old ways of life andreatening
livelihoods and cultures. The global sociastice movement, itself a
product of globalization, proposes an alternatisthpmore responsive to
public needs. Intense political disputes will caog over globalization’s
meaning and its future direction.

3.3 Power- Military/Economic

Throughout history military power has been paranticamd economic
power a luxury. This has slowly changed to the pthat the two roles
have been reversed. Japan, China and even thed Stis¢es have relied
on economic prosperity to finance formidable mijjtéorces. Conversely
some other countries are well recognized for relegan the international
system through the display of their military capébs, e.g., Irag and
North Korea.

Economic power can be defined broadly as the cgpaxinfluence other
states through economic means. It is composed agfuatry's industrial
base, natural resources, capital, technology, gebgc position, health
system and education system. Military power on tiieer hand is the
capacity to use force or the threat of ¢oto influence other states.
Components of military power include number of gions, armaments,
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organisation, training, equipment, readiness, depént and morale.

Military equipment, a key factor in military powean be purchased from
a range of countries. Russia, Israel and Chinavalteng to sell their
hardware to almost any state in the world. The é¢hitates, Japan and
the European countries are more selective in thmtdes they will sell
to, but are still big arm's exporters. All a stageds to purchase arms in
the international marketplace is hard currency.sTéllows states with
economic power to easily obtain military equipmewthile the other
aspects of military power like training and morale harder to obtain
through conversion of economic resources, it isimgpossible. A well
financed force is able to send members overseasdming and pay its
members well. A highly paid soldier is likely toteit a high standard of
professionalism and have high morale. If tates has the economic
resources it should be able to increase its mylipawer.

At the close of World War Two both the United Ssatnd the Soviet
Union found themselves in parallel positions ofitary and economic
power. Both arrived at this position largdlyrough converting their
economic resources into military resourcesingurthe war. The two
superpower's actions in the next fifjypepars make an interesting
comparison.

The U.S.'s continued military dominance survivedaat until the mid
1970s. During this decade it faced a magolitary defeat but more
importantly its economy stagnated. With a staggagoonomy the U.S.
could not increase the amount it spent on iiltamy forces without
serious domestic political difficulties. Only whéme economy picked up
during the 1980s could the U.S. resume increassnignilitary power.

Under the Regan administration 1981-1989 the Lh&eased its military
expenditure significantly and commenced the I&rategic Defence
Initiative. This project threatened to radicallyealthe balance of power
between the U.S. and the Soviet Union by renderiggviet

intercontinental nuclear missiles ineffective byameg of a nationwide anti
missile system. One of the aims of the IS.project described in a
defence guidance document was "to open up aeeas of military
competition and obsolescence previous Sowvigestment or employ
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sophisticated strategic deception options to aehtbis end". Under this
strategy the U.S. not only used economic powercémversion purposes
but also as a military weapon in itself. A weapbattproved extremely
effective.

4.0 CONCLUSIONS

In 19th century Europe and America, Africa was caniyp known as

Black Africa or as Dark Africa, partly bersse of the race of its
indigenous inhabitants and partly because much béd not been fully

mapped or explored by Westerners (Africa as a wihwds sometimes
labeled "the dark continent”). These terms are wbsolete, and often
considered to be offensive. The neutral phrAfican Uplands was
preferred by Hegel and some other writers of theetihowever this was
primarily intended to refer to the African interi@s opposed to coastal
regions. The modern term sub-Saharan correspontts the standard

representation of North as above and South as b@&lopical Africa is an

alternative modern label, related to the wAfdbtopic, used for the

distinctive ecology of the region. However, ifistlly applied, this term

would exclude South Africa and the Sahel, whicloliéside the Tropics.

This division of Africa has arisen from primarilyeggraphic, historical
and geopolitical considerations, resulting in profd differences,
particularly in the West, with regard to percepsoof North and sub-
Saharan Africa. Since the end of the last Ice Abe,two regions have
been separated by the extremely harsh climateeokplarsely populated
Sahara, forming an effective barrier interruptgdanly the Nile River.
North Africa’'s inhabitants are generally oegously perceived and
portrayed by the West to be predominantly Caudasobuch
mischaracterizations have arisen from thetivelly recent political
predominance of Arabs in certain portions of thgiar in the 7th century
A.D. and the confusion of the "original" tka Berbers of East and
Sahelean Africa, whose modern-day descendantghareluareg (who
have been heavily Arabized over the centuriesih whe fairer-skinned
Berbers of the Maghreb. It is further complicatgdhisstorical events and
modern geopolitical considerations which essentibive taken Egypt
out of Africa, conceptually speaking, and placedhithe Middle East.
This has created a false dichotomy in the mindmahy between sub-
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Saharan, or "black,"” Africa and North Africa. Sudara case in point. It
is considered a North African nation, but its initafits are predominantly
dark-skinned, black Africans. Further, as amcient times, Dblacks
comprise significant portions of the populations mény North African

nations, including the Tuareg Berbers, who ¢ found across the
breadth of North Africa, and various other indigesddlack Africans,

such as the Imraguen, Tebu and Haratin lgferda, Libya, Tunisia,

Morocco and Mauritania. Even the so-calledati€asoid” and Arab
populations of North Africa are often swarthy arasgess other Africoid
physical characteristics, or have Tuareg or otHackbancestry. As a
result, the arbitrary grouping of African natioméa geopolitical regions,
and the misperceptions associated with such dngsieparticularly those
based on notions of race and ethnicity—&might with inherent

contradictions.

In great part because of the centuries-old Arabidatnon of Egypt, the
spread of Islam across the northernmost regiorieeoffrican continent,
and the subsequent Arabization of certain indiger@ack populations in
the northeast, for several millennia Northiédr has been integrated
geopolitically, economically, in general public peption -- and, to a
great extent, by the religion of Islam with the Mliel East and with the
Mediterranean. North Africa's intercourse witie rest of Africa for
several millennia largely has been limited to tlams$-Saharan trade. Sub-
Saharan Africa, on the other hand, had sporaditactsmwith the rest of
the world before the modern era partially due te dffect of endemic
diseases like malaria. While the Sahel often ttadéh the North, the
Horn of Africa region traded with Arabia, and EA$tican coastal towns
often traded with the rest of the Indian Ocean, Imoicthe interior of the
continent had little contact with the outside wauldtil the colonial era.

In the final analysis, some issues that have beertihoed in this course
have remained the basic starting point awertfor any academic
adventure into the origin of humanity. The histofymankind, whether
social, political, cultural and economic has itsoteo in Africa.
International law and diplomacy are no exceptions.

SELF ASSESSMENT EXERCISES
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1. What is globalization?

6.0 TUTOR MARKED ASSIGNMENT

1. Summarize the changing trend in global politiosn 1945.
2. Does Africa have any input in International Land Diplomacy?
Discuss.

7.0 REFERENCES/FURTHER READINGS
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