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CLL802 — CORPORATE LAW, MANAGEMENT AND FINANCE (ADV ANCED
CORPORATION LAW) 1l

COURSE GUIDE

INTRODUCTION

The most important benefits of incorporating a campare perhaps the corporate personality
status of the company and limited liability of meendof the company. These ensure that the
company can carry on business and conclude cosiraits own name and the liability of the
company does not extend to its members. Membersompany can contribute capital to run
the company. Alternatively, the company can raiapital from investors and financial
institutions to finance its business.

The ultimate objective of a company is to make iprafd to lawfully distribute dividends
among its members. As soon as a company is incatguhrit determines how to raise capital
to finance its investment. The board and companyagement determines how this is done in
practice, usually with shareholder approval or ad#ation. The board supervises the
management to ensure that they carry out theireslgifectively and in compliance with
relevant regulations.

Management boards are expected to ensure thatretemmntities can finance their investment
opportunities to enhance the economic successafdiporation, for the benefit of members.
They must also ensure that relevant corporate adgos are complied with. These regulations
cover a broad scope, they include rules that gotrerrestablishment of a company and those
that dictates how a company should be run. For plamules relating to raising capital,
internal control and audit functions, taxation amathers, are essential aspects of corporate
entities that the board must supervise. These gispey roles are carried out to ensure that the
executive management team of the company complyreiévant laws in their bid to promote

the economic success of the company for the iritefédbe company and its shareholders.

WORKING THROUGH THIS COURSE
To complete this course, you are advised to readtindy units, recommended books, relevant
cases and other materials provided by NOUN. Eatfcontains a Self-Assessment Exercise,

and at points in the course you are required tonfiudlssignments for assessment purposes. At



the end of the course there is a final examinafidh@ course should take you about 13 weeks
to complete. You will find all the components oétbourse listed below. You need to make

out time

COURSE MATERIALS
The major components of the course are.
a) Course guide.
b) Study Units.
c) Textbooks
d) Assignment file/Seminar Paper

e) Presentation schedule.

MODULES AND STUDY UNITS
There are six (6) modules. They are made up oftgw@0) units of study.

Module 1 Corporate finance
Unit 1 The capital market
Unit 2 Equity capital
Unit 3 Debt Capital

Module 2 Protection of Creditors

Unit 1- Contractual Protection and Proprietary Bctibn
Unit 2 - Charges — Floating and Fixed charges

Unit 3 — Registration of charges

Module 3 — Trading in Securities — Market abuse
Unit 1. False trading and market rigging transangio
Unit 2. Securities market manipulation.
Unit 3. False or misleading statements and fraudiylénducing persons to deal in
securities.
Unit 4. Others —
- Dissemination of illegal information.

- Prohibition of fraudulent means.



- Prohibition of dealing in securities by insiders.
- Abuse of information obtained in official capacity.

- Criminal liability for market abuse

Module 4 - Internal Control and Audit functions
Unit 1 Internal Control
Unit 2 Internal audit
Unit 3 Audit committee of the Board
Unit 4 External audit

Module 5 - Corporate Insolvency
Unit 1 Introduction to Corporate insolvency
Unit 2 Corporate rescue
Unit 3 Liquidation
Unit 4 Liability of directors

Module 6 — Company Taxation

Unit 1 General introduction

Unit 2 Regulation of Corporation Tax

All these Units are demanding. They also deal Wahkic principles and values, which merit
your attention and thought. Tackle them in sepasaidy periods. You may require several

hours for each.

We suggest that the Modules be studied one afeottier, since they are linked by a common
theme. You will gain more from them if you havesficarried out work on the law of contract.
You will then have a clearer picture into whichpaint these topics. Subsequent units are

written on the assumption that you have completeglipus Units.

Each study unit consists of one week’s work anduihes specific Learning Outcomes,

directions for study, reading materials and Sel&ssment Exercis¢SAE).Together, these



exercises will assist you in achieving the statedrhing Outcomes of the individual units and

of the course.

References — Further Reading
Certain books have been recommended in the covieseshould read them where so directed

before attempting the exercise.

Assessment

There are two aspects of the assessment of thiseailne Tutor Marked Assignments and a
written examination. In doing these assignmentsar@wexpected to apply knowledge acquired
during the course. The assignments must be suldnid@tgour tutor for formal assessment in
accordance with the deadlines stated in the prasentschedule and the Assignment file. The

work that you submit to your tutor for assessmeititoount for 30% of your total score.

SELF-ASSESSMENT EXERCISES

There is a self-assessment exercise at the erddoy unit. You are required to attempt all the
assignments. You will be assessed on all of thertiHe best three performances will be used
for assessment. The assignments carry 10% eacmdioms will not be granted after the due

date unless under exceptional circumstances.

Final Examination and Grading

The duration of the final examination for this cesiis three hours and will carry 70% of the
total course grade. The examination will consisgjoéstions, which reflect the kinds of self-

assessment exercises and the tutor marked prolyembave previously encountered. All

aspects of the course will be assessed. You shm@dhe time between completing the last
unit and taking the examination to revise the entiourse. You may find it useful to review

yourself assessment exercises and tutor markeghassnts before the examination.

Course Score Distribution

The following table lays out how the actual courseking is broken down.

Assessment Marks

Assignments 1-4 (the best three of all jieour assignments. Best three marks of the

assignments submitted) four counts at 30% of course marks.




Final examination

70% of overall course score

Total

100% of course score.

Course Overview and Presentation Schedule

Module / Unit

Title of Work

Weeks
Activity

Assessment
(End of Unit)

Course Guide

MODULE 1 |CORPORATE FINANCE
Unit 1 The Capital Market 1 Assignment 1
Unit 2 Equity (Share) Capital 2 Assignment 2
Unit 3 Debt Finance 3 Assignment 3
MODULE 2 |PROTECTION OF CREDITORS
Unit 1 Contractual Protection and Proprietary Retios 4 Assignment 4
Unit 2 Charges — Floating and Fixed Charges 4 Assignment 6
Unit 3 Registration of Charges 5 Assignment 7
MODULE 3 | TRADING IN SECURITIES — MARKET 6 Assignment 8
ABUSEE
Unit 1 False Trading and Market Rigging Transaction 6 Assignment 9
Unit 2 Market manipulation and false or misleading
statements
Unit 3 Fraudulently Inducing Persons to Deal iniBeies
Unit 4 Other Types of Market Abuse
MODULE 4 |INTERNAL CONTROL AND AUDIT
FUNCTIONS
Unit 1 Internal Control
Unit 2 Internal Audit 8 Assignment
Unit 3 Audit Committee of the Board
Unit 4 External Audit Function
MODULE 5 |CORPORATE INSOLVENCY
Unit 1 Introduction to Corporate Insolvency 9 Assigent
Unit 2 Corporate Rescue 10 Assignment
Unit 3 Liquidation (Winding Up)
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Unit 4 Liability of Directors

MODULE 6 | COMPANY TAXATION

Unit 1 General Introduction 9 Assignment

Unit 2 Regulation of Corporation Tax 10 Assignment

How to Get the Most from This Course

In distance learning, the study units replace ¢wturer. The advantage is that you can read
and work through the study materials at your pand,at a time and place that suits you best.
Think of it as reading the lecture instead of hstg) to a lecturer. Just as a lecturer might give
you in-class exercise, you study units provide @ses for you to do at appropriate times.
Each of the study units follows the same formae fitst item is an introduction to the subject
matter of the unit and how a particular unit igrated with other units and the course as a
whole. Next is a set of learning objectives. Thelsectives let you know what you should be
able to do by the time you have completed the Mau should use these objectives to guide
your study. When you have finished the unit, yoowti go back and check whether you have
achieved the objectives. If you make a habit ohddhis, you will significantly improve your
chances of passing the course.

Self-Assessment Exercises are interspersed througfe units. Working through these tests
will help you to achieve the objectives of the wamt prepare you for the assignments and the
examination. You should do each Self-Assessmentcisesas you come to it in the study unit.

Examples are given in the study units. Work throtiggse when you have come to them.

Tutors and Tutorials

There are 15 hours of tutorials provided in suppbthis course. You will be notified of the
dates, times and location of the tutorials, togethiéh the name and phone number of your
tutor, as soon as you are allocated a tutorialgr¥our tutor will mark and comment on your
assignments. Keep a close watch on your progressraany difficulties you might encounter.
Your tutor may help and provide assistance to ymnd the course. You must send your Tutor
Marked Assignments to your tutor well before the date. They will be marked by your tutor

and returned to you as soon as possible.

Please do not hesitate to contact your tutor lBpteine or e-mail if:

e You do not understand any part of the study unith® assigned readings.

11



e You have difficulty with the self-assessment ex&zsi
e You have a question or a problem with an assignpvétit your tutor's comments on
an assignment or with the grading of an assignment.
You should try your best to attend the tutorialkisTis the only chance to have face to face
contact with your tutor and ask questions which amswered instantly. You can raise any
problem encountered in the course of your studygdio the maximum benefit from course

tutorials, prepare a question list before attendiregn. You will gain a lot from participating

actively.
TABLE OF CONTENT
MODULE/UNIT PAGE
MODULE 1 CORPORATE FINANCE
e Unit 1 The Capital Market 14
e Unit 2 Equity (Share) Capital 18
e Unit 3 Debt Finance 24

MODULE 2 PROTECTION OF CREDITORS

e Unitl Contractual Protection and Proprietary Bctbn 30
e Unit2 Charges - Floating and Fixed Charges 37
e Unit3 Registration of Charges 45

MODULE 3 TRADING IN SECURITIES — MARKET ABUSEE

e Unit 1 False Trading and Market Rigging Transacion 50
e Unit 2 Market manipulation and false or misleadst@te ments 53
e Unit 3 Fraudulently Inducing Persons to Deal iniB&ies 57
e Unit 4 Other Types of Market Abuse 60
MODULE 4 INTERNAL CONTROL AND AUDIT FUNCTIONS
0 Unit1 Internal Control 70
0 Unit 2 Internal Audit 74
0 Unit 3 Audit Committee of the Board 78
0 Unit 4 External Audit Function 83
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MODULE 5 CORPORATE INSOLVENCY

0 Unit 1 Introduction to Corporate Insolvency 90

0 Unit2 Corporate Rescue 95

o Unit 3 Liquidation (Winding Up) 104

0 Unit 4 Liability of Directors 110
MODULE 6 COMPANY TAXATION

e Unit1 General Introduction 118

122

Unit 2 Regulation of Corporation Tax
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MODULE 1 CORPRATE FINANCE
Unit 1: The Capital Market

1.1 Introduction

1.2 Learning Outcomes
1.3 Capital Market

1.3.1 Functions of Capital Market
1.3.2 Main Types of Capital Market
1.3.3 Capital Market Instruments

1.4 Summary

1.5 References/Further Reading/Web Sources

11

1.2

1.3

Introduction

A capital market is a platform that connects prevsdof capital (surplus economic unit)
with those in need of capital (deficit economic turin any financial ecosystem.

Suppliers of capital usually include banks and othgestors, while those who seek
capital are business entities, governments, anvithahls. Capital markets enable
business entities to raise long-term funds, by idinog a market for company securities,
namely debt and equity. They can also help to hedgest risks. Examples of where to
find markets are New York Stock Exchange, LondatkExchange, Singapore, Hong

Kong and Nigerian Exchange Group Plc (Nigeriankbechange).

Learning Outcome
By the end of the Unit, you should be able to idgrhe main types of capital markets,

explain the functions of capital market and descdapital market instruments.

Capital Market
1.3.1 Functions of Capital Market

The capital market provides a range of functiorith@ugh it is mainly viewed as

a platform for trading securities — equity and defyprovides a broader function.

Some of the functions are briefly outlined below.

1) Corporate capital — it provides a platform or mankdere companies raise
capital to finance their operations. This couldegaity or debt capital. Investors
acquire equity/shares in a company and become l&hlds¥s, while the

government, companies and other investors can rolitabt capital from

14



2)

3)

4)

1.3.2

companies or investors. Equity capital is examimetUnit 2; debt capital is
examined in Unit 3.

Economic growth Capital markets can help to promote economic drawia
country. Boom in the capital market signifies eamiogrowth, since capital is
made available to those who need it, they candurinvest the capital, leading
to economic growth. People who have surplus cagétalprovide the capital to
the people who need capital; the capital markatit@es this exchange. This
can drive growth in both the public and privatetsexin a country.

Promotes saving habits: corporate entities andstove have the incentive to
save and invest in the capital market becausesgidkential for economic gains
from their investment. In the absence of capitalkets, individuals and entities
with surplus capital would likely engage in unprotive spending, if their funds
are not invested. They may also invest in otheraohpctive ventures if they do
not have the opportunity to provide funds to thogh investment opportunities
that do not have access to capital.

Availability of funds As explained above, capital markets provide ta¢fq@im
for investors with surplus capital to locate inegstthat need capital. Apart from
being a platform for trading, it also offers safel aeliable medium where both

buyers and sellers of assets can interact and thadecapital and assets.

Main Types of Capital Markets

1) Primary marketWhen a company issues new securities, they aredssu

the primary market. Sometimes termed as new issar&at) the primary
market offers securities e.g., new shares to iovesvho will become new
shareholders and consequently members of the compB&Rristing
shareholders may also buy additional shares framéwly issued shares
at the primary market, to increase the number @if tthareholding in the
company. When existing shareholder buy sharesrtiagybuy on the basis
of their right to acquire certain number of shao#fered to them by the
company. This is known as rights issues. finarostitutions, institutional
shareholders, investment banks and public accayritims are the main

investors in primary markets.
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2) Secondary markeThe secondary market is the market where the tgaafin

securities mainly takes place. Investors sell theaurities to new investors.
It is also referred to as the stock market. Thesterg investors sell the
securities and new investors buy the securitiesaabus entities to spread
their risks. The secondary market is more flextbeen the primary market
because individual investors can buy either largesmall number of

securities from existing investors at any time.

1.3.3 Capital Market Instruments
Two types of instruments are mainly traded in téeital market -
1) Equity / Shares / StocksStocks are sold and bought at a stock exchange.
They represent ownership in the company; the buyeceme shareholders
of the company. When the names of the sharehollersvritten in the
register of members, they become members of thepaoyn See CAMA
2020, s. 109

2) Bonds:These aredebt. When debt securities are traded in the dapita
market, they are known as bonds. Companies issnéshbto raise capital
for the expansion of their business. The bond heldé&er capital to the
company (or to a government) as debt and the coynpanld pay interest
on the capital over a period, until they finallyysf the capital. During the
period, the company would use the capital to fieatgactivities to achieve

economic growth.

SELF-ASSESSMENT EXERCISES

a) Is the capital markets key player in the finane@msystem? Give at least fiye
examples to support your answer.

b) Specifically identify the players of the surpluseomic unit as well as th
deficit economic unit business entities, governmeand individuals in a
financial system.

c) Identify the instruments commonly traded in theizdpnarket.

D
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1.4 Summary
Equity and debt capital are two important typesapital that a company can use to
finance its operations. This unit has outlined theaning of capital markets and the
important roles of capital markets, not only topmate entities but to the economy at
large. The types of capital markets and the instmtmof capital markets — equity and
debt were also briefly highlighted as company séesrthat are traded in the capital
markets. This unit mainly highlights the essentigpects of the capital markets and
securities trading. Further reading is requiredfuity grasp the extensive scope of

operation of capital markets.

1.5 References/Further Reading/Web Sources
1) Louise Gullifer and Jennifer Payn€orporate Finance Law: Principles and
Policies3™ Edition (Hart Publishing Bloomsbury Publishing Blford, 2020).
2) Mathias Dewatripont And Jean Tirole, ‘A Theory Célid And Equity: Diversity Of
Securities And Manager-Shareholder Congruence’41'88e Quarterly Journal of

Economics

1.6 Answers to Self-Assessment Exercises

a) As a platform that connects providers of capitahviihose in need of capital, the
capital is relevant in the financial ecosystem.sTgosition is supported by the
functions of the capital market, and they include:

(i) It supports the raising of corporate capital
(i) It promotes economic growth
(iii) It promotes saving habits

(iv) It encourages availability of funds
b) The players of the surplus economic unit in angritial system are banks, insuran
companies, and other investors while those in #igitleconomic unit include

business entities, governments, and individuals.

c) The instruments traded are equity/shares/stock®ands (debt).

17



MODULE 1 — CORPORATE FINANCE
UNIT 2 Equity (Share) Capital

2.1 Introduction

2.2 Learning Outcomes
2.3Equity (Share) Capital

2.3.1 Types of Shares
2.3.2 Public Offer of Shares
2.4Summary

2.5References/Further Reading/Web Sources

2.1

2.2

2.3

Introduction

Equity capital refers to the funds that are conitédad into a company by its

shareholders, to enable it to finance its operatidre investors that contribute the
funds receive shares in exchange for their fundsy tbecome shareholders of the
company. Equity capital is the first source of anpany’s capital, it is also the main

source of finance. For contributing the funds, shatders receive dividends by way
of return on investment. The dividends are distrable profits that the company has
earned over one or more accounting periods. Wharesbolders contribute funds as
equity capital, the funds are invested into riskeywures. Dividends serve as reward
for the risk that shareholders embark on. In thenévhat the company becomes
insolvent, the risk of the shareholders will beited to the amount that they had
contributed to the equity capital of the comparhey will not be held personally

liable for the debt of the company.

Learning Outcome
By the end of the Unit, you should be able to dagish between different types of share

capital and also know the meaning of public offestwares.

Shares
CAMA 2020, s 18(2); s 22(5); s27;s142; s 149;
Every private company limited by shares must havesst one issued share, subscribed

to, by the single member who established the cospnfublic companies must have at

18



least two or more subscribers. Since private comgarannot issue their shares to the

public, the focus of the analysis in this Unit wik public companies limited by shares.

Public companies limited by shares have the omtfassuing shares to the public to raise
capital to finance its investments. The main festihiat the company would have to
consider are the type of shares they seek to @sti¢ghe source of the company's equity
finance. The choice of the company would be dep&nuie a number of factors, namely,
the amount of capital the is needed and the siteeafompany, among other things. The
issued capital of a company at incorporation shaoltbe less than one million naira for

a private company and not less than two millioman&r a public company.

Small private companies usually operate with lichitequity capital, this is
complemented with loan capital and retained profteernatively, for large companies,
equity capital is quite important because it pregidhe desirable economic foundation
that is needed to strengthen the company’s econloase. A company obtains access to

the capital market and external funding as it iases further in size.

The important role of the capital market was exauim the previous Unit. Before new
shares are issued or allotted by the company indatd raise capital, the prior

authorisation of shareholders must be obtainedgasiby in a public company.

Pre-emptive rights require a company that is primgp® allot equity securities/shares
to first offer the shares to existing shareholdensroportion to the size of their existing
holding (pre-emption rights). If pre-emption riglatee to be disapplied, so that directors
can issue shares to anyone and not just the existiareholders, the consent of the

shareholders must be obtained.

2.3.1 Types of shares

1) Ordinary Shares
Ordinary shares are the main types of shares iongpany, such that where a
company refers to its share capital without quadiiion, it is referring to ordinary
shares. Thus, if a company has only one classaoésthat class of share is ordinary

shares. Ordinary shareholders receive dividendg whlen a company makes
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2)

distributable profits, and the directors declarat tthividends will be paid. They
have no right to receive any fixed returns from ¢bhenpany, the returns that they
receive is dependent on the company’s distributgibtdit. This implies that
holders of ordinary shares do not have absolutideanent to demand that the
company should pay dividends. The company’s agioleassociation determine
the rules that apply in relation to the paymendwidend. Similarly, when the
company is wound up, ordinary shareholders areembitled to share in the
company’s assets, except there are surplus left gifé liabilities of the company

have been settled. They are the residual claincdritee company.

Preference Shares

Preference shares are the types of shares in thigy egpital of a company that
entitles the holder to a fixed amount of dividewdbe paid by the company.
Usually, dividends that are due to preference siwdders must be paid before the
company can pay any dividends to shareholdersdwhany shares. If the company
is dissolved, the preference shareholders ardezhtd be paid back certain amount
before the holders of ordinary shares are paid fiteenavailable surplus after the
debt of the company has been settled. This imgietspreference shareholder rank
above ordinary shareholders in certain matters hef tompany. However,
preference shareholders also have limited righds.example, their shares do not
carry voting rights over the affairs of the compalmyexceptional circumstances,
where the dividends to be paid to preference sbédels is in arrears, they may
be entitled to vote. If the agenda of a meetingl@reholders include any matters
that would affect the rights of preference shareérd, they may also be entitled to
vote at that meeting. The main types of preferasheges are cumulative preference
shares, non-cumulative preference shares and ipatiiey preference shares. A
company can create a class of preferred ordinamnestthat have rights to vote and
to receive priority as to fixed income payments, i priority as to the return of
capital. This implies that preference shareholdeay in certain circumstances, be
entitled to share in the surplus assets on a windnof a company. They may also
be able to vote in a general meeting. Prefereneeeshmay be issued as an
alternative to debt. When debt is expensive, peefesg shares may be issued with
an attractive preferential dividend to incentivilseestors to subscribe, but with no

rights to participate in the surplus and only miaimghts to vote. This is attractive

20



to companies, since the preference shareholderdhgsaranteed right to dividend,
unless the shares are cumulative preference shamiéee creditors, who have a
contractual right to receive interest payments.

Types of preference shares

a) Cumulative Preference Shares. If a company doehane the financial

resources to pay a dividend to the owners of i$gpence shares, then it
still has the payment liability, and cannot payid@nds to its common

shareholders for as long as that liability remainpaid.

b) Non-Cumulative Preference Shares. If a company dogsay a scheduled

dividend, it does not have the obligation to paydividend at a later date.

This clause is rarely used.

c) Participating Preference Shares. The issuing coynpaost pay an
increased dividend to the owners of preference eshair there is a
participation clause in the share agreement. Thisse usually states that
a certain portion of earnings will be distributedther to the holders of
participating preference shares in the form ofdbwds. These shares may
have a fixed dividend rate. For example, aftergteference shareholders
are paid dividends, the preference shareholdefs patticipating rights
will receive a further amount in dividends, eitheith the ordinary

shareholders or after the ordinary shareholdere baen paid.

2.3.2 Public Offer of Shares
The ability to offer shares to the public is onetttd most important benefits of a
public limited liability company. It enables a coamy to raise capital to finance
their investments by offering shares to the pullie examined above, there are two
main markets among other markets. The primary maskmainly patronised by
banks and other financial institution and accouninstitutions and in the secondary
markets, individuals sell shares to one anothehis-is the common market for

trading securities. However, there are certainlehge. The main challenges include
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the requirement to disclose additional informatiommre than other companies that

are not involved in trading. Costs associated waling is also another challenge.

Other challenges and advantages are briefly odtl@ow.

1) Advantages of public issue of shares

a)
b)
c)

d)

Opportunity to raise capital from a range of ineest

Opportunity for shareholders to exit the company mwest elsewhere.
There is flexibility, prestige and value attachedthe shares that are
publicly traded.

It helps to enhance corporate governance. Exitegfyaby shareholders
may signal to the market that the management bigareffective, since

the shareholders prefer to invest elsewhere

2) Disadvantages of public issue of shares

a)

b)

Public issue of shares can be quite expensive coseof an IPO extends
to underwriting fees, lawyers’ and other advisdes's.

Trading companies are required to comply with salvetisclosure
requirements. The disclosure requirements occuomgtat the time of the
IPO itself, but on a continuous basis. The infororatelating to dividends
and financial statements are required to be puddis®ther information
includes changes to directors. Essentially tradompanies are required to
publish financial and non-financial information amegular basis to avoid

contravening disclosure requirements.

SELF-ASSESSMENT EXERCISES

a) Briefly differentia between ordinary shares andfignence shares.

b) Despite the advantages of preference shares,itstégrawbacks. Give one example.

c) List three types of preference shares.

d) Why is it said that ordinary shareholders do naehan entitlement to demand
be paid dividend?

e) List any three advantages and one disadvantagelbditpssue of shares

fo

22



2.4 Summary
In this unit, equity capital was examined as andrtgmt component of a company’s
capital. Ordinary shares and preference sharesexarained as the main types of equity
capital. Further, the implications of public issoleshares for companies, particularly
public companies were highlighted. Further readsngequired. See the further reading
list. You can also read any textbook and journdicles that provide extensive

explanation of the topic.

2.5 References/Further reading/Web Sources
1) Louise Gullifer and Jennifer Payn€orporate Finance Law: Principles and
Policies3™ Edition (Hart Publishing Bloomsbury Publishing Bl&ford, 2020).
2) Mathias Dewatripont And Jean Tirole, ‘A Theory Célid And Equity: Diversity Of
Securities And Manager-Shareholder Congruence’41'88e Quarterly Journal of

Economics

2.6 Answers to Self-Assessment Exercise

holder to a fixed amount of dividend to be paicly company

For example, the shares do not carry voting rights the affairs of the company.
c) The three types of preference shares are
(i) Cumulative preference share
(i) Non-cumulative preference share
(iiyParticipating preference share
d) This is because ordinary shareholders have no tagtgceive any fixed returns from the
company; the returns they receive is dependent@ndampany’s distributable profit.
e) The advantages and disadvantages of public isssiganés:
(i) Advantages — includes (i) opportunity to raise tgiom a range of investors; (ii)

is flexibility, prestige and value attached to #ares that are publicly traded.

(i) Disadvantage — public issue of shares can be guiensive.

a) Ordinary shares are the main types of shares amgany, such that where a company ref
to its share capital without qualification, it sferring to ordinary shares. On the other hand,

Preference shares are the types of shares in tiiy egpital of a company that entitles the

b) The major drawback of the preference shares iirthieed rights that attached to the holde

opportunity for shareholders to exit the company ewest elsewhere; and (iii) ther¢

[S.

D
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MODULE 1 — CORPORATE FINANCE
Unit 3: Debt Capital

3.1 Introduction

3.2Learning Outcomes
3.3 Debt Finance
3.3.1 Sources of Debt Finance

3.3.2 Types of Debt Finance
3.4 Debt Securities
3.5Comparison between Debt Capital Structures

3.6 Summary

3.7 References/Further Reading/Web Sources

3.1

3.2

3.3

Introduction

Just like equity capital, debt capital is an edstmtspect of a company’'s capital. It
provides companies with the capacity to financé theestment where equity capital is
not adequate. There are several benefits and naBeof debt capital, these will be

examined in this Unit. Further, the various typédebt capital will be outlined.

Learning Outcome
By the end of the Unit, you should be able to daish between the different forms of

debt capital structures available to a company.

Debt Finance

In view of the inability of companies to raise sci#nt equity capital that is required to
finance their investments, they can obtain debitalape complement their equity capital.
In the absence of the required funds to financestments, the operations of companies
would be restricted, and their businesses willgroiv. Thus, to ensure that companies
expand their businesses and are able to invesritukes that will result in increase in
future income, companies need to borrow capitahtBieancing is a corporate decision
taken by the directors of a company unlike equitricing where shareholders have

significant control over the powers of the boardlivéctors to allot shares.
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Most times, the need to borrow is dependent ocdingpany’s cashflow. If a company’s
cashflow is based on expected future profit, thvestment needs of the company have
to be met immediately, hence the need to borromeset its short-term investment needs
and obligations. At other times, a company may resgaital for long-term investment.
The company would have to consider whether deleaity financing would be more
suitable than the other. There are several vasi@tiehe debt finance available to most
companies, compared to available equity financeonptbecause, more variety is
available in debt than in equity. The determinatdthe most appropriate debt financing
option will depend on a number of factors, sucthassize of the company, the financial
position of the company, the nature of the comptrg/yeason for the capital, the nature

of its assets, the nature and requirements oktieelr, among other things.

3.3.1 Sources of Debt Finance
The main sources of debt finance have significaimtyeased since the global
financial crisis. Loan used to finance corporatestment can be obtained from
the ‘shadow banking’ sector. These are entitiesdhm@anot banks but they offer
credit facilities to corporate entities. The finganstitutions that may offer loans
generally include banks, institutional investoredge funds and private equity
houses, and some individuals who have the capiaciffer credit through peer-

to-peer lending.

3.3.2 Types of debt capital
There are various types of debt capital, the mgiag are loans and debt security.
The analysis below does not contain an exhausstefldebt capital (See further
reading list).
1) Loans
a) Bank Loans Banks offer loans to companies indiviguar
collectively- a number of banks offering loans tocanpany. Loans
offered to companies can either be committed l@ansn-demand
lending. A committed loan is a type of loan thabftered over a
certain period of time, on the fulfilment of certazonditions. The
loan amount can be offered as a term loan, whereathount is
offered at once or in successive parts from timgnie. The amount

is usually repayable for a term once or in partgh\a payment
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b)

schedule agreed by the bank and the company. Atieety, it could

be flexible facility in a revolving facility, whichs similar to an

overdraft, the company can assess some funds, agplegbtain funds
again, up to the date the facility ends.

The type of the loan would be dependent on theqaer need for
which the loan is taken. A company is more likelyuse a term loan
for a one-off purchase, such as land or other assetan acquisition.
A revolving facility is more often used to raise nkimg capital, since
a working capital is required for day-to-day opienat funds can be
accessed and replaced intermittently. Other tygdeam include a
standby credit or ‘swingline’ used to support aues of commercial
paper. Commercial paper is an unsecured promigayca certain
amount on a stated maturity date, issued in béarer. It is a short-
term advance which may not be used at all but eamsled to tide the
company over if it has to repay some commerciabpapt does not
want to issue another batch immediately becausemafket

conditions.

On-demand lending is an overdraft credit facili@nce there is an
agreement between the bank and the customer, ttencer can
withdraw more money from its current account with bank than it
has paid in, up to the agreed limit. One disadgnta an overdraft
is that it is typically payable on demand, exceptamtractual

agreement varies this condition. The mere fact tihatoverdraft is
available for a period does not mean that a prowighat it is

repayable on demand is ineffective. This means, thaless the
company takes specific steps to ensure appropnatding in the

overdraft documentation, it is in danger of theafioe being
withdrawn without notice when it is not in breakltence overdraft is

quite risky, despite its popularity amongst smakibesses.

Peer-to-Peer Lending. This medium of obtaining dehpital

provides a platform where potential lenders arenected with
potential borrowers. Types of peer to peer lendnctude lending by

companies, consumer lending, lending for propemryetbpment
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secured on land, among others. P2p lending offeraltarnative to
bank lending by the Government. For example, wheremall

business entity is unable to obtain loan from akbahe bank is
required to pass on information about the applidanfinancing

platforms designated by the government, if theiappt agrees. This
would provide an alternative route to successfabyaining finance
required by the small company to finance its inwvesit. Peer-to-peer
lending removes the middleman from the lending esscbut it also

involves more time, efforts, and risks.

3.4 Debt Securities
Debt securities are alternative source of capdabans. A company may issue debt
securities rather than obtaining loans in similaywhat equity can be issues instead of
loan. There are tradable instruments which a cogppan issue in the stock market to
raise money from a variety of lenders. One way ket compares with debt security is
that a single bank may offer loan to a company,rede there will be various potential
lenders unlike a single bank that may offer loams lae issued debt securities, thereby
buying debt securities from the company. The s&esrirom the company are recorded
and issued to the investors in exchange for thdduhat the investors provide to the

company to finance its investment.

Debt securities are usually issued in the primaayket examined in Unit 1 above. Once
issued, they can be traded in the secondary makatined in Unit 1 above. Some debt
securities are retained by the original ownersl dimgir maturity period. However, most

debt securities are traded, and they are issugd\®rnments. Known as bonds, they are
usually the most highly rated. The reason for thtgg is that bonds issued by national
governments are often considered low-risk investmsince the issuing government
backs them. A government issue bonds as a debtityetmusupport its spending and

other financial obligations.

Companies and other financial institutions thatiameeed of short-term finance can also
raise debt securities by issuing commercial pafogra specific term, usually one year
or less. Unlike bonds or other longer-term debusges that are traded on the bond

market and capital markets, short-term securitiedraded in the money markets.
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3.5 Comparison between Debt Capital Structures
3.5.1 Securities versus Loan
Several factors are usually considered by a comipeatys desirous of raising capital
either via loan or debt securities. The main facttw consider include the
characteristics of loans and securities. Generiallycheaper for a company to raise
money by issuing debt securities than by takingaa, since interests must be paid
on loan on a regular basis. The interest rate nisy l@e quite high. One of the
challenges of issuing debt securities is thatmoisas flexible as a loan. The issuing
company cannot repay back the debt representelebgetcurities until the end of
the term of the issues. Thus, corporate entitiesl te carefully consider the merits
and demerits of both methods of raising capitatkiation to their financial needs,

to determine the cheapest and most convenient chéohadopt.

3.5.2 Debt Securities versus Equity

There are several factors to consider before a aagngecides on the type of capital
to raise. Both equity and debt capital have thendlits and detriments. The extent
to which a company which needs funds issues equityebt securities would be
largely dependent on a number of factors. It isegalfy cheaper to obtain and
maintain debt than equity. However, debt has its ohallenges, e.g., too much debt
may undermine the financial integrity of a compang threatens its solvency. An
advantage of debt securities over equity secuitigiéisat the interest paid on debt is
tax deductible for the company, unlike dividendsdp@® equity holders, which
cannot be deducted. This is one reason that mak®scteaper than equity. Also, a
type of debt, namely debt securities can be trathey, have tradability value, this
makes them similar to equity- shares. Debt seegriire traded on the secondary
market, and they are usually listed on a stock etagdthough much of the trading
are done over the counter. However, holders of sietatrities do not have a stake in
the company, they are not members of the companmlikeuthe owners of equity
securities who are members of the company anddbe&rmine how the affairs of
their company is run. They appoint directors angbraype certain important
transactions. However, whenever a company raiges through equity, additional
members join the company, and the control of tmeany is diluted. Debt securities

do not dilute the control of the company since boddof debt securities do not
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participate in the affairs of the company. The mdiiference is that the owner of
equity securities has a stake in the company aaceshts profits and its losses.
Another advantage of debt securities, particulfotyprivate companies, is that the
existing shareholders do not dilute their contifdhe company (or the value of their
shares). The owner of debt securities does noéshahe profits, and, as a creditor,

ranks above shareholders if the company is instlven

Some securities are characterised of both equdydabt securities. Although they
seek to offer investors the benefits of both typesecurities, they do not possess

the full complement for the benefits of both detd @quity securities.

3.6 Summary
This unit examined debt capital. It examined vasitypes of debt capital and outlined
the benefits and challenges of debt capital oveitygapital. The sources of debt capital
were also highlighted to identify the various optichat are available to companies to
raise debt capital. Further, some of the benefits@hallenges associated with debt and
equity capital were highlighted. These are thedicthat companies consider, among
other things, to decide whether to raise debt aitggapital. There is scope for further

reading. See the further reading list below.

3.7 Further reading
1) Louise Gullifer and Jennifer Payn€orporate Finance Law: Principles and
Policies3™ Edition (Hart Publishing Bloomsbury Publishing B&ford, 2020).
2) Eilis Ferran and Look Chan Hdrinciples of corporate finance layOxford
University Press, Oxford 2014)
3) Mathias Dewatripont And Jean Tirole, ‘A Theory aéli? And Equity: Diversity Of
Securities And Manager-Shareholder Congruence’41'88e Quarterly Journal of

Economics
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11

1.2

1.3

Introduction

In Module 1, debt capital was examined as one eftyjpes of capital that may be

available to a company. The main types of debttabpiere examined — loan and debt
securities. The benefits and challenges of varigoess of debt capital and debt securities
were also briefly examined. It was also indicatedt {providers of debt capital do not

take partin decisions relating to the affairs obanpany, unlike shareholder who provide
equity capital. Since shareholders decide howffagsiof a company should be run, for

example, they can appoint and remove directors ofiice, attend and vote at meetings
and approve certain transactions, they will likelgtke decisions that would protect their
investment in the company. Creditors and providdrslebt capital do not have the

opportunity to determine how the affairs of a compahould be run. Hence, alternative
measures exist to protect the interests of cregjitirese are broadly classified as

contractual and proprietary protection.

Learning Outcome
By the end of the unit, you should be able to discthe two main forms of creditor

protection mechanisms, to wit contractual as welb@prietary protection.

Contractual Protection
Contractual protection refers to those mechanisiusare used to protect the interests of

creditors, towards ensuring that the debt caprtaliged by the creditor can be recovered
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by the creditor. These mechanisms are establishembutract. The underlying objective
of various forms of contractual protection is t@tect the right of creditors to be repaid
the main capital that is provided in addition te tost of the loan and interests. Various
ways that the interest of creditors can be protebtig contract are briefly examined

below.

1.3.1 Usual Types of Contractual Protection
1) Restrictions on Borrowing

A creditor can use contractual instrument to cdntno restrict future

borrowing activities of the debtor company. Thetcactual instrument can
include a covenant that requires the borrowing camgpto maintain a
specified gearing ratio. The gearing ratio of a pany is the ratio of debt
to equity. The higher the debt of a company, tlyadn the gearing ratio of
the company. Hence, to limit the risks and exposafr@ company to

insolvency, a creditor may require future debtediimited to certain level.
This will ensure that the company retains suffitiespital and be likely
able to pay its debt in future.

Alternatively, the creditor can contract with thengpany to simply restrict
its borrowing capacity to only those types of bwirgy that do not conflict

with that of the lender. This is usually completgda covenant with the
debtor company, so that any further borrowing thatdebtor engages in
would not rank higher than the rights or privilegéshe creditor.

2) Restrictions on Asset Disposal

Lenders can restrict the extent to which a debtangany can dispose its
assets. A contractual instrument can be drawn y@mesof the conditions
for the debt capital that empowers the creditolint the disposition of
substantially all the assets of the company. Extepse depositions that
are normally within the ordinary course of businesgh as those that the
company would receive full value as part of tradingnake profit or earn
income. The consent of the creditor may be requinedcertain

circumstances to enable the company to disposené sissets.
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3)

4)

Restrictions on Dividend Payments

Payment of dividend is the distribution of parttoé company’s profit to
its members. Although dividends are usually paicewla company is
financially buoyant and deemed able to meet itst defbigations,
nevertheless, restrictions can be placed on theneaty of dividends.
Payment of dividend can be restricted to certaincgr@age of the
company’s net profit. Dividend payment by publiarganies is regulated
to ensure that companies are able to meet thegatioins before they make
distributions to shareholders. Private companiesnptp with less
regulatory requirements, including regulations tieta to payment of
dividends, hence contractual clauses that respiyment of dividend are
not common with public companies. Creditors tendbtnefit from
statutory protection in relation to public compan&nce dividends can
only be paid from distributable profits. For examph the UK the
Companies Act 2016 831 ..provides as followsA-public company may
only make a distribution— (a) if the amount ohiét assets is not less than
the aggregate of its called-up share capital andistributable reserves,
and(b)if, and to the extent that, the distribution do®t reduce the amount
of those assets to less than that aggredatiigeria, restriction may apply
to private and public companies $88&MA 2020 ss 426-433.

Change of Control Covenants

Contractual covenants that restrict control of bess, such as a change in
the type of business and mergers and acquisitians b established by
contract. This is aimed at ensuring that the status control over the
corporate entity remain unchanged during the perndehthe debt or any
changes would be subject to conditions that wonkUee that the interest
of the debt provider is protected. For examplehange in the type of
business carried out by the company can greatégfhie credit risk faced
by the lender. Apart from the likelihood of the nbusiness being riskier,
which may undermine the creditors interests, theevaf the loan may also
be affected. Bondholders may struggle to transfeirtbonds, since

prospective investors may be weary of the perceivestiable nature of the
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business, especially if it is not guaranteed thatiew business will not be

accompanied by a downgrading in credit rating.

1.3.2 Other contractual protection includes restrictiondebt buybacks and negative
pledge clause. Debt buy-back refers to prepaymenémirchase of an existing
loan. Borrowers may make prepayment subject t@icesigreed restrictions, such
as timing and the giving of notice. An optionaluda may prohibit the borrower
from repurchasing the whole or part of the loarsdaaon certain conditions. A
negative pledge is a term in a contract that piitshithe debtor company from
creating security interests over specified propassets. The aim is to protect the
creditor by ensuring that the debtor does not sseta that are encumbered as
collateral for subsequent loans. It often helpprtect the interests of unsecured

lenders that can be negatively impacted by a cogipdurther borrowing.

Apart from the contractual rights that can be erdgdragainst the debtor company,
other contractual rights may also apply againsttiparties that deal with the

debtor company. For example, those third partiasghotect the debtor company
without payment, such as a parent company or atdireand those who do so for
a fee, such as a bank or other financial instituthose business is providing credit

protection to the company may be affected by theractual rights.

Contractual rights against third parties are aiteghsuring that the challenges of
contractual rights against the borrower do not umdt@ the interest of the creditor.
For example, if the borrower becomes insolvent,lémeler will only be able to
prove in the insolvency for a fraction of the ambdure. A contractual right against
relevant third parties who are more likely to remsolvent would help to protect

the lender.

1.4 Proprietary Protection
Apart from contractual protective mechanisms, ¢oedican protect their interests via
proprietary means. Contractual rights give the iboedimited protection especially
where the debtor becomes insolvent. One of the hmaitations of contractual protection
is that contractual rights merely entitle creditéesprove in the liquidation of the

insolvent debtor, which generally results in reegef little or none of the outstanding
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debt. However, a creditor with proprietary righemocenforce them either outside the
liquidation or, they would be placed in a positafrpriority to the claims of most of the

general body of creditors. Only adjusting creditare able to protect themselves via
proprietary means. Adjusting creditors are thosalitors that can adjust the terms of
their claims to anticipate or take into accounteffects of new developments that can
undermine their interests. Non-adjusting creditmesusually not in the position to alter
contract terms. Irrespective of whether the deistarsolvent, a proprietary right can be
enforced. However, if a creditor merely has a awittral right to payment of their capital,

and the debtor in unable to pay, the creditor basie for the debt.

There are other significant advantages that prapyieights have over contractual rights.
For example, outside insolvency, proprietary rightt usually enable the creditor to
monitor what the company does with the assets whérh it has such rights, including
the right to control what the company can do witd &ssets. The right of control over
the assets however depends on the nature of tpeigeoy rights. For example, assets
subject to a floating charge can be disposed dfowitthe charge holder’s consent, while
a fixed charge holder for example, has to give entheach time a charged asset is to be

disposed of by the company.

1.4.1 Absolute Interests

The main difference between absolute and securigrasts is that an absolute
interest refers to a legal right or complete rigghtor the ownership of an asset.
This implies that, such person usually a crediggains the sole right to legally

possess, sell or derive benefits from such assetptesents the highest interest
that can be held over an asset. No encumbrancesdbubll affect the creditor’s

right or ownership of the asset. This implies g@heone with absolute interest in
an asset enjoys the full protection of the lawxereising their rights over the asset,
to the exclusion of all others. Absolute interests mainly obtained by creditors,
either by grant or by reservation, usually for shene purpose for which a creditor

would obtain a security interest.

1.4.2 Security interests
A security interest is a proprietary interest tAabbtains in relation to property

owned by B to secure an obligation owed to A byrBim some instances, by C.
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Usually, this obligation is mostly an obligationgay money owed to the creditor.
Examples of security interests include pledge amtractual lien as possessory

security interests and mortgage and charge as 0ssepsory security interests.

There are various features of security interestetee known as the indicia, or
incidents of security that indicate that an inteiesa security interest and not an
absolute interest. The first is that if the assetdld in order to meet the secured
debt, and the amount realised is more than the tledebtor has a right to the
surplus amount. Second, if the amount realiseess than the value of the secured
debt, the debtor remains liable to the lender ierbdalance. Third, the debtor has
the right to redeem; they can get rid of the agftite creditor’s proprietary interest
by paying the debt by means other than by thesa#n of the asset. Lastly, a
security interest can only be created by grantrandy reservation. Grant differs
from reservation in the following way. If a debtmants an interest to a creditor,
the grant can either be an absolute interest @carsy interest, depending on
whether the incidents of security are present. Heweif a debtor reserves an
interest in an asset, this can only be an absaitteest, even if the creditor is
granted many of the rights that are synonymous athership, such as the rights

to possess, to use and to dispose of the asset.

SELF-ASSESSMENT EXERCISES

a) Give one example each of possessory and non-posgegsurity interest

b) Contractual rights can hedge the exposure of atored the borrower, but it has p
major drawback. Identify it.

c) Give an insight into s 831 of UK Companies Act 20@@&h reference to
distributable profits of a public company.

d) What is the overall objective of restriction on tmaving by creditors?

e) Enumerate the indicia of security interest.

1.5 Summary
This Unit examined the two broad ways that theregts of creditors can be protected
namely, contractual protection and proprietary getbn. The main difference between
absolute propriety interest and security propnetaterests were highlighted. Further
examples of possessory security interest and nesgssory security intertest were

outlined. It is beyond the scope of this courséighlight and explain every aspect of
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creditor protection, thus, further reading is esaénHowever, an essential aspect of

creditor protection, namely charges as non-possgssourity interests will be examined

in the next Unit of the module.

1.6 References/Further reading/Web Sources

1)
2)

3)

4)

F O Onamson,.aw and Creditor Protection in Nigerigalthouse Press Ltd 2017
Louise Gullifer and Jennifer Payn€orporate Finance Law: Principles and
Policies3™ Edition (Hart Publishing Bloomsbury Publishing Bl&ford, 2020).
Eilis Ferran and Look Chan HdRrinciples of corporate finance laOxford
University Press, Oxford 2014)

Mathias Dewatripont And Jean Tirole, ‘A Theory Oélid And Equity: Diversity Of
Securities And Manager-Shareholder Congruence’41'88e Quarterly Journal of

Economics

1.7 Answers to Self-Assessment Exercise

a)

b)

d)

An example of possessory security interest is teége, while an example of non-
possessory security is the mortgage.

A major limitation or drawback is that contractuigihts merely entitle creditors to
prove in the liquidation of the insolvent debtohigh generally results in recovery of
little or none of the outstanding debt.

Section 831 UK Companies Act 2006 providegublic company may only make a
distribution— (a) if the amount of its net asssetaat less than the aggregate of its
called-up share capital and undistributable resarvand(b)if, and to the extent that,
the distribution does not reduce the amount ofaéhassets to less than that aggrega
The overall objective of the creditor to protdstpriority.

The indicia of security interest are four. Thetfissthat if the asset is sold in order to
meet the secured debt, and the amount realisedrs timan the debt, the debtor has
right to the surplus amount. Second, if the amoealised is less than the value of th
secured debt, the debtor remains liable to theclefat the balance. Third, the debtor
has the right to redeem; they can get rid of tisetasf the creditor’s proprietary
interest by paying the debt by means other thathéyealisation of the asset. Lastly,

security interest can only be created by grantranidy reservation.
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MODULE 2 PROTECTION OF CREDITORS
Unit 2: Charges — Floating and Fixed Charges

3.1 Introduction

3.2Learning Outcomes

3.3Charge

3.4Types of Charges
2.4.1 Fixed Charge
2.4.2 Floating Charge

3.5Summary

3.6 References/Further Reading/Web Sources

2.1

2.2

2.3

Introduction

This Unit will continue with an analysis of the veathat lenders to corporate entities can
be protected from the risks that are associateld fertding. In Unit 1, the broad ways
that creditors can be protected were examined, Ilyaoentractual protection and
proprietary protection. In this Unit, we will brigfexplore an aspect of proprietary
protection - security interests, which can be fertblassified into possessory and non-
possessory security interests. Particularly, thet will examine an aspect of non-
possessory security interests, namely chargesafgeltan either be floating charge or
fixed charge. These will be examined, to identifg tmplications of the types of charges
in relation to the interest of creditors. Furtheading is recommended in view of the
limited scope of the lecture materials. Furtherdieg list will be provided. You are
encouraged to read beyond the scope of the reéisingbooks and journal articles will

enhance the scope of your knowledge.

Learning Outcome
By the end of the Unit, you should be able to ustderd the meaning of charges and also

differentiate between the types of charges and tbkitive merits and demerits.

Charge

CAMA 2020, s 203-204

A charge is used to protect the interests of avesliivhen they offer loan to a company
to finance its investment. Since a company may imecmsolvent and an insolvent

company may not be able to meet its obligationsrédlitors, creditors can secure their
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2.4

loan by a charge. Usually, creditors do not wasgaurity that will leave them in a queue
behind several other creditors on insolvency. Hemeditors require not just a security,
but a security that will give them priority overetlassets of the debtor company if the
company becomes insolvent. A charge is a securigrest created by the debtor in
favour of the creditor to secure the repayment ¢baam. When a company borrows
money, the creditor can request that the compaoyldluse a part of its properties or
assets to secure the loan. A charge is creatédasib it fails to repay the loan or interests
on it, the creditor will recover the money from {®perties that are used to secure the
loan. Thus, a charge is a form of proprietary @, it is a security given by a

company for money borrowed by it. A charge mayrba legal or equitable form.

When a charge is created in writing, by a deedh sasca document under seal, it is a
legal charge. An equitable charge is created whetecument creating a charge is not
under seal, or where in the absence of a formd&lemrdocument, the title documents of
the company's property are held by the creditopra®f of borrowing. The title to the

charged property may also be equitable. When ageharcreated, the company whose
asset has been charged is the ‘chargor’ and tlgtedethat secures their loan with the
asset is the ‘chargee’. A charge over a comparssgta must be registered with the
registrar of the Corporate Affairs Commission CARegistration of charges will be

examined in Unit 3.

Types of Charges

There are two types of charges, fixed charge amddlting charge.

2.4.1 Fixed Charge
CAMA, 2020, s 204
A fixed charge is a charge on specific assets @frapany that are identified at
the time of creating the charge. These includeiBpéend, buildings, plants and
machinery or any other identifiable assets of thengany. As soon as a fixed
charge is created, the company has no right towd#abr dispose of the property
without the consent of the creditor. If the delstompany ‘the chargor’ defaults
in paying the loan, the creditor, ‘the chargee’ taite possession of the charged
asset and sell it. If the asset is sold by the @mwithout the approval of the
creditor, the charge will follow the property teethuyer. As long as the charge
has been registered with the CAC, buyer takes fibyggpty subject to the charge.
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Hence it is important to ensure that an assetagesty is free from encumbrances
before acquiring the asset.

Advantages of fixed charge

The Creditor

a) The charged assets cannot be sold or disposedlafwithe consent of the
creditor.

b) if a property is secured by both fixed and floatwh@rge, a fixed charge takes
priority over a floating charge.

c) If the charged asset is sold by the debtor compathout the approval of
the creditor, interest of the creditor remains gctdd, the buyer takes the
property subject to the charge as long as the ehass registered. If the
charge was not registered, the buyer would notdent by the charge,
except the buyer has notice of the charge at e tihe asset was purchased.

d) As soon as it has been registered, it confers anenate security for the
loan.

e) A fixed charge entitles the creditor to sell oreglossession of the asset if
the debtor company defaults in paying the loan.

The Debtor Company
a) It is easier to secure a loan by a fixed chargealse of the greater
assurance to creditors of the security.
b) The debtor company may also be able to negotibédtar interest rate with

their creditors.

Disadvantages of Fixed Charge

Creditors can only realise their loans from theetased to secure the loan. If the
value of this asset depreciates, so does the antioaintay be recovered from it.
If the asset is destroyed, this means that therisgdtias disappeared, hence the

need for insurance.

There are certain challenges of fixed charges btodecompanies. Fixed charges
encumber the charged asset. Even though the conmpé&ngncially buoyant and
has a very high prospect of being able to repayoiue, the company cannot use a

charged asset as security for additional loan.
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The company cannot deal with or dispose of thetagiseout the approval of the
creditor. the company cannot create another chamgae property without such
permission. If the loan is less than the valuehef ¢harged asset, the company
cannot use the asset to secure additional loan &oather lender without the
approval of the creditor charge, the chargee widlk tikely approve such
arrangement. The chargee wants to have abundamaase about the security of

their loan.

A fixed charge is not invalid on the ground thatwias granted by a company
immediately before liquidation, although the valdof a fixed charged may be
challenged on the grounds of invalidity, fraud eraafraudulent preference. See
CAMA 2020, ss, 222, 510.

2.4.2 The Floating Charge
CAMA 2020, s 203
A floating charge is an equitable charge on thetassf the debtor company. The
floating charge is valid for the time being thataanpany carries on business as
a going concern. The charge attaches to the chagm®ets or properties of the
company in the various conditions that they hapjpebe from time to time.
Usually, a floating charge is created over a ctafspresent and future assets.
These assets and properties or items of the deotimpany could be non-
permanent, changeable or transient, such as plasashinery, stock in trade,
receivables. and any other items that may changeantity and value over time.
In Agnew v IRC (Re Brumgrik0012 BCLC 188 at 192 Lord Millet observed
thus,

‘The floating charge is capable of affording theditor, by a single
instrument, an effective and comprehensive secupgon the entire
undertaking of the debtor company and its assets fiime to time,
while at the same time leaving the company freke#d with its assets
and pay its trade creditors in the ordinary coutdebusiness without
reference to the holder of the charge’.

Where a creditor has a floating charge on all thsiiess of a company, the
floating charge covers all the assets of the comp@at are not subject to a fixed

charge.
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When a floating charge is created, it remains datmatil the company becomes
insolvent or the happening of a thing or event tutang a default. This process
is calledcrystallization of the floating charg@he creditor can then appoint a
receiver to manage the assets and realise thelr Before crystallization of the
floating charge, the company can use the properitg ibusiness as if there was
no charge on it. The charge floats or hovers artli@@dharged assets that are not
specific, until an event happens, or the compargoimes insolvent, then it
crystallises, and it becomes fixed on the availaisieets that are not covered by

a fixed charge.

Crystallization occurs when the company fails tcetmts obligations under the
charge agreement and the creditor decides torctiki assets. Other factors that
may led to crystallisation includes, if the comp&®@comes insolvent, if a PLC
re-registers as private company, li the compange®do do business prior to
winding up, if the company uses the assets otlzer ith the normal course of its
business. When crystallization occurs, the chargeoimes a fixed equitable

charge attaching to the class of assets concerned.

The value of the floating charge that is creatddrigely dependent on the ability
of the creditor to realise the assets charged asrige for the debt, without
reference to the insolvency rules that govern teeidution of the common fund
of unsecured assets. A major challenge of floatiharge is that it is usually
subject to insolvency rules on distribution to @@c. Priority in the distribution
of funds is given to other claims such as fixedrghaholders and other
preferential debts. Unless the terms on which tbatihg charge was granted
prohibits the company from granting any later clangving priority over the
floating charge and the person in whose favour sateh charge was granted had

notice of that prohibition at the time when thergjeawas granted to the creditor

Since the debtor company can use the charged assetdusiness, the precise
assets and their real value cannot be accurategrtagmed until crystallization.
This implies that it is possible for the assetajppreciate, depreciate, or rise and

fall in number and value with time and usage. Waenmpany creates more than
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one floating charge over the same class of asgeisgharges rank in priority
according to the date of their creation. If a poeg charge is not registered, a
subsequent registered charge would take priorigy the earlier charge.

Where a company is being wound up, a floating chaog the

undertaking or property of the company created mithree months
of the commencement of the winding-up shall, urlésproved that

the company immediately after the creation of therge was solvent,
be invalid, except to the amount of any cash paithé company at
the time of or subsequently to the creation of, iar@bnsideration for,

the charge, together with interest on that amourtha current bank
rate. CAMA 2020 s 662

In certain circumstances, the company can useltheged assets as security for
further loans, however, there may be a clauseadrfldating charge agreement
that prevents the company from creating furthergds, which rank above or
equally with the floating charge. This is callethagative pledge clause’. It is

used to strengthen the position of the creditdrargee.

Advantages of a Floating Charge

The company

A floating charge allows the company to continueise the charged asset in the
normal course of its business. Unlike a fixed chamgfloating charge does not
tie down the charged assets, it does not preventdimpany from dealing with
the assets, at least until insolvency or the haipgesf the events that chrysalises
the floating charge. However, a negative pledges# could restrict the ability
of the company to raise more money with the as$etise charged assets lose
value or depreciate, the company cannot be maol@tthe difference; the lender

takes the property in their current state at chyssion.

The advantages that a floating charge offers t@ditor include the following.

a) Creditors can charge a higher rate of interestoan secured by a floating
charge, since the assets are not identified and aopstallisation, they may
lose value.

b) It gives right to all the stock-in-trade or undé&itey of a company.

c) The assets may be easier to convert into casHfittethcharge assets.
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d) The creditor can appoint an administrator or remeiwr petition for the

compulsory winding up of the company.

Disadvantages of a Floating Charge
The creditor
a) A floating charge is less secure and more risky fixaed charge, since the
company can use the charged property in the nazawabe of its business.
b) The charged property may depreciate or lose valyethe time it
crystallizes. Thus, the creditor might not know $iree and/or value of the
assets before crystallization. They may be evee kasased to exist.
c) A floating charge is lower in priority than a fixetiarge and a company’'s

preferential debts.

The company
a) Higher interests indicate that it may be more egp@nto borrow money
via a floating charge.
b) Upon happening of agreed event, the creditor mayvane in the business

by appointing a receiver / administrator.

SELF-ASSESSMENT EXERCISES

a) What is a charge? State the main types of charges.

b) Define the concept of ‘crystallisation.’

c) Differentiate between legal charge and equitabée gda
d) State the unwanted effects of a floating chargeh&

debtor company
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2.5 Summary
This Unit examined charges — floating charge aredficharge. It identified the effects
of charges on the rights of creditors and the detdonpany. These were examined in
relation to fixed charges and floating charges. Béeefits and challenges of both types
of charges were examined and outlined in relatmoreditors and debtor companies.
The analysis in this unit is by no means exhausthgconclusive of the scope of floating
and fixed charges. Efforts have been made to @uthe essential aspects of both types

of charges, however, further reading is requiredttfer reading list is provided below.

2.6 Further Reading/References/Web Sources

1) Emuobo Emudainohwo, ‘A Critical Analysis of the Ne¢ and Effectiveness of a
Floating Charge as a Security in Nigerian L&eijing Law Revien2021, 12, 191-
204

2) F O Onamsorl.aw and Creditor Protection in Nigerigalthouse Press Ltd 2017

3) Louise Gullifer and Jennifer Payn€orporate Finance Law: Principles and
Policies3™ Edition (Hart Publishing Bloomsbury Publishing Blford, 2020).

4) Eilis Ferran and Look Chan Hdrinciples of corporate finance layOxford
University Press, Oxford 2014)

5) Mathias Dewatripont And Jean Tirole, ‘A Theory Célid And Equity: Diversity Of
Securities And Manager-Shareholder Congruence’41'88e Quarterly Journal of

Economics

2.7 Answers to Self-Assessment Exercise

a) A charge is a security interest created by theatebtfavour of the creditor to secure the
repayment of a loan. The main types of a chargéaé charge and floating charge.

b) The concept of crystallisation refers to the predegwhich a floating charge becomes
fixed on the assets subject to the charge upon@talthe happening of event of defaylt.
That is the charge usually floats or hovers arahedcharged assets until an event of
default happens that causes the charge becomesoiixthe assets subject to the charge.

—

c) When a charge is created in writing, by a deedh sisca document under seal, it is a
legal charge. An equitable charge is created whelecument creating a charge is not
under seal, or where in the absence of a formdatemrdocument, the title documents of
the company’s property are held by the creditqrrasf of borrowing.

d) The disadvantages of a floating charge to debtar ar
(i) Higher interests indicate that it may be more esp&nto borrow money via a
floating charge.
(i) Upon happening of agreed event, the creditor m@yvane in the business by
appointing a receiver / administrator.

44



MODULE 2 PROTECTION OF CREDITORS
Unit 3: Registration of Charges
3.1lIntroduction
3.2Learning Outcomes
3.3 Registration of Charges
3.3.1 Effect of Registration
3.3.2 Priorities
3.4Summary
3.5References/Further Reading/Web Sources

4.3.lintroduction
This Unit examines the effects and process of tregisn of charges. You will see that
the need to create a charge is as important aetfistration of the charge. Failure to
register a charge can have devastating consequendd® creditor. In fact, failure to
register a charge timeously can have negative quesees on the creditor, thus, time is

of the utmost essence in relation to the validitg charge.

4.3.2 earning Outcome

4.3.3Registration of Charges

CAMA ss 215-217, s 222

Non-possessory security interests created by comemasuch as charges are required
to be registered in the register of company chargksre are several reasons for this
requirement. One of the main reasons for the reqent is that it publicises security
interests that have been created over assets penpies, so that third parties would
have notice of such interests. Otherwise, it wowdtl be obvious to third parties and
multiple security interests on a particular assétareate chaos. This is the reason that
NoN-possessory security interests are requirecetoepistered since they cannot be

possessed and secured by the creditor during tigepey of the loan agreement.
Every charge created by a company, shall, so faangssecurity on the company’s

property or undertaking is conferred, be void agfaihe liquidator and any creditor of

the company, unless the charge together with tieuiment, by which the charge is
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created or evidenced, have been or are deliverear teceived by the CAC for
registration within 90 days after the date of itsation.

Under CAMA 2020, s 223, for a charge to be regestenith the Corporate Affairs
Commission CAC, the following particulars should peovided. The required
particulars include —

1) if the charge is a charge created by the comparydate of its creation, and if the
charge was a charge existing on property acquiyatidocompany, the date of its
creation and the date of the acquisition of theperty.

2) the amount secured by the charge

3) short particulars of the property

4) the persons entitled to the charge, and

5) or a floating charge, a notice indicating the ense of any provisions in the
charge that prohibit or restrict the company froranging any further charge
ranking in priority to ompari passuwith the floating charge.

Where a charge is registered under this Part, tman@ission shall issue a registration
certificate setting out the parties to the chathge,amount thereby secured, with such
other particulars as the Commission may consideessary. The certificate pgima
facie evidence of due compliance with the requiremesntsoaregistration under this
Part. (3) The register kept in pursuance of thidise shall be open to inspection by
any person on payment of such fees as may be jmeddoy the Commission. The
chargee may undertake to carry out the registratioce it is in their interest to do so,
since if the charge is not registered, it becomesl \as far as other creditors,
administrators, or liquidators are concerned. Tieglitor chargee will be entitled to
recover from the company the amount of any feed pgithem to the Commission on

the registration.

The registration certificate is conclusive evidetita the requirements of registration
have been complied with, i.e., that the particuweese delivered to the CAC before the
end of the 90-day period allowed for registrati@reompany must keep in its registered
office copies of instruments creating charges, andegister of charges. These

documents are open to inspection by members giubéc.
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3.3.1 Effects of Registration

It is imperative that charges on a company’'s asgetsegistered with the CAC for
the following reasons First, failure to registert@rge would make the charge void
against the liquidator and any creditor of the camp Second, registration gives
warning to third parties, such as future creditdra company that the assets of the
company have been used to secure a debt. Withgidtregion, prospective
creditors would not be aware that a charge exi#s an asset, and the company
may continue to borrow money with the same assets and above the value of
the asset. This implies that the charge holddrneit receive anything from the
assets of the company in the event of administratio liquidation and other
creditors will be entitled to the charged assetthau, priority of charges depends
on whether and when they were registered. If ageh# created today but not
registered or is registered at a later date, therthar charge created later but
registered first will take precedence over thd fitsarge. Time is of the essence in

relation to the registration of charges.

Once insolvency proceedings commence, the unregisieharge is void against
the company in liquidation or in administration,that the particular asset will be
part of the pool of assets of the company that il subject to insolvency
proceedings. The objective of the charge will bieated since a charge seeks to
remove the asset from the list of assets of thepemyto be claimed by the chargee
creditor. The charge will be void against the uosed creditors, so that the
unregistered chargee becomes an unsecured crelditisr.not clear what the
position is regarding a purchaser of assets whiehsabject to an unregistered
charge. Usually, such a person will take free efdharge as they are obtaining the
legal interest for value without notice of the af@rHowever, this depends on
when the purchaser acquired the asset. If the assatquired just before

insolvency, the sale may be challenged by the aidtrator or receiver.

The need for registration is to enable other pantidio may be affected by a
security interest to find out about the registerkedrge easily, quickly, and cheaply
without having to rely on the honesty of the comptrat has granted the interest.
The implication that registration is notice to thé world, would appear to lead to

unreasonable and undesirable results. This siNe open, however, the question
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of who would reasonably be expected to searchegister. However, in view of
the need to register a charge, any prospectivehpsec of an asset should be
cautious to search the register of charges tohgdtismselves that the asset is free
from encumbrances. This is not too much of a butddsear, compared with the

challenges that comes with purchasing a chargetl.ass

3.3.2 Priorities
CAMA 2020, ss 204, 207, 657
Registration of charges protects the creditor imows ways. Apart from ensuring
that the charge created by the company is valichstother immense benefits. First,
if a company uses the same asset to secure mor@imiealoan, i.e., if an asset is
the subject of more than one fixed or floating geapriority over the asset will be

determined by the time of registration.

Also, someone may acquire a property either withvitbhout knowledge of the
existing charge. Such person will not be deemelbie obtained value without
notice, if the charge was registered before the wals completed. Further, fixed
charges have priority over other preferential adelftoating charge in a company,
provided that they are registered. Non-registratighin the stipulated time would
imply that the charge is void and to no effect agaian administrator or other

creditors.

SELF-ASSESSMENT EXERCISES
a) Outline the particulars to be provided before argba(other than
debenture holders) can be registered in Nigeria.
b) State one of the ways that registration of a chargeects a creditor.

c) What is the effect of a registrable but unregisteriearge?

4.3.4Summary This Unit provides an analysis of the effects @ thgistration of charges.
The effects of registration on the rights of theditor and the debtor company were

briefly outlined. It was shown that lack of regaégton makes the charge void against the
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administrator and other creditors, thus releadnegcharged asset into the pool of assets
that will be determined by insolvency rules of dimition. The Unit does not contain an

analysis of the entire scope of registration ofgas; further reading is required.

4.3.5Further Reading List
1) Emuobo Emudainohwo, ‘A Critical Analysis of the Neg¢ and Effectiveness of a

Floating Charge as a Security in Nigerian L&¥ijing Law Review2021, 12,
191-204

2) F O Onamsonl.aw and Creditor Protection in Nigerigalthouse Press Ltd 2017

3) Louise Gullifer and Jennifer Payn€orporate Finance Law: Principles and
Policies3™ Edition (Hart Publishing Bloomsbury Publishing B}ford, 2020).

4) Eilis Ferran and Look Chan Hd®rinciples of corporate finance layOxford
University Press, Oxford 2014)

5) Mathias Dewatripont And Jean Tirole, ‘A Theory Oélid And Equity: Diversity
Of Securities And Manager

4 .3.6Answers to Self-Assessment Exercise

a) The particulars are:

(i) if the charge is a charge created by the comp&eydate of its creation, and |if
the charge was a charge existing on property aedjloy the company, the date
of its creation and the date of the acquisitiothefproperty.

(i) the amount secured by the charge

(ii)short particulars of the property

(iv)the persons entitled to the charge, and

(v) or a floating charge, a notice indicating the estise of any provisions in the

D

charge that prohibit or restrict the company froranting any further charg

ranking in priority to ompari passuwith the floating charge.
b) It validates the charge and helps in the determoinaif priority.
c) The effect of a registrable but unregistered cha& gleat it is void against the

company in liquidation or in administration, sotttize particular asset will be part of

the pool of assets of the company that will be etttyjo insolvency proceedings.
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MODULE 3 TRADING IN SECURITIES — MARKET ABUSE
Unit 1: False Trading and Market Rigging Transactians

1.1 Introduction

1.2 Learning Outcomes

1.3 False Trading and Market Rigging Transactions

1.4 Summary

1.5 References/Further Reading/Web Sources

1.1 Introduction

1.2

1.3

The concept of market abuse is quite extensivaaurs in many forms. It occurs when
a person with access to non-public information alozompany, uses the information to
obtain an economic advantage by obtaining profitiemselves or for their proxy in the
financial market. Other ways that market abuseocanr in the financial market include
the following- distorting the price of securitiedjsseminate false or misleading
information about a company’'s financial positiormang other ways. These can
influence the price of shares in the financial netskand create false or misleading
markets. Market abuse can undermine the entiradiabsystem, by creating uncertainty
and undermining investors’ confidence. Thus, imperative that the financial market
is regulated to prevent false markets in the tigdirsecurities. As indicated above, there
are several ways that false markets can be creatbe trading of securities. This Unit
will briefly explain false trading and market riggj transactions and the regulatory

control over this type of market abuse.

Learning Outcome
By the end of the unit, you should be able to arglee scope of false trading and market

rigging transactions within the context of Investitseand Securities Act 2007

False trading and market rigging transactions.

False trading and market rigging as the names stiggefer to any act done by any
person or persons acting in concert that seeksistean security traders and create
misleading impressions about the price of securifldhere are several ways that false
markets and market rigging can occur. They rang® fictitious transactions that falsely

inflate or depress the price of securities or pugmly buying or selling securities

without a change in the beneficial ownership ofttladed securities.
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Thelnvestments and Securities 207, (ISA 2007) s 105 provides thus,

1)

2)

3)

4)

A person shall not create, or cause to be creadedp anything which may
create a false or misleading appearance — (a) divactrading in any
securities on a securities exchange or capitalérpdint; or (b) with respect
to the market for the price of any such securities.

A person shall not- (a) by means of purchase t& shany securities that
do not involve a change in the beneficial ownersifihose securities; or
(b) by any fictitious transactions or devices, ntain, inflate, depress, or
cause fluctuations in the market price of any siiest

Without prejudice to the generality of subsectibnof this section, a person
who- (a) effects, participates in, is concernedhvat carries out, either
directly or indirectly, any transaction, sale ornghase of any securities,
being a transaction, sale or purchase which dogsmmlve any change in
the beneficial ownership of the securities; orr{igkes or causes to be made
an offer to sell any securities at a specified prighere he has made or
caused to be made or proposed to make or cause eelle, or knows that
a person associated with him has made or causdx tmade, an offer to
purchase the same number, or substantially the sameer of securities
at a price which is substantially the same as its¢ inentioned price; or (c)
makes or causes to be made an offer to purchassesyities at a specified
price where he has made or caused to be made poges to make or cause
to be made, or knows that a person associatedhimirhas made or caused
to be made or proposes to make or cause to be naadeffer to sell the
same number of securities at a price which is suligtlly the same as the
first-mentioned price, shall be deemed to havetexka false or misleading
appearance of active trading in securities on ausiies exchange or
capital trade point.

For an act referred to in subsection (3) of thistgen, it is a defence if a
person establishes that the purpose or purposestiarh he did the act was
not, or did not include, the purpose of creatingadse or misleading
appearance of active trading in securities on ausiies exchange or

capital trade point.

51



The above outlined acts that describe false tradimmarket rigging transactions are
not conclusive. Note the wording of the first liaésubsection (1) of s 105 abov&
person shall not create, or cause to be creavedp anything which may create a false
or misleading appearanc&mphasis on ‘do anything’ draws our attentiontie fact
that, first, it is impossible to outline every #gat could currently possibly be considered
as false trading and market rigging. Thus, anytlaat is not listed above that has the
resemblance or characteristics of false marketfalllinder this section. Also, any future
behaviours or acts that are exhibited after thetement of this Act, that exhibit similar
characteristics with those acts listed above anticp&arly seek to achieve the objectives
of false trading and market rigging transactionsiddall under this section. Thus, the

scope of the Act is far reaching and futuristic.

1.4 Summary
False trading and market rigging are prominent whgs market abuse can be exhibited.
As indicated above, it is impossible to outline vpossible act or conduct that is
considered to be market abuse or that would occfuture as market abuse. The focus
is not the acper se but the objective that the act seeks to achi€kas, any act that is
aimed at promoting false trading and market rigginigbe considered to be classified

under this section.

1.5 References/Further Readings/Web Sources
1) Okubor Cecil Nwachukwu (2021) Top core elementthefinsider trading and
market manipulation offences in Nigeria and Soutihica (2021) Commonwealth
Law Bulletin, 47:4, 719-740
2) Louise Gullifer and Jennifer Payn€orporate Finance Law: Principles and
Policies3" Edition (Hart Publishing Bloomsbury Publishing Blford, 2020).
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MODULE 3 TRADING IN SECURITIES — MARKET ABUSE

Unit 2: Market manipulation and false or misleading statase

3.1 Introduction

3.2Learning Outcomes

3.3 Market manipulation and false or misleading stateine

3.4Summary

3.5 References/Further Reading/Web Sources

2.1

2.2

2.3

Introduction

In Unit 1, market abuse was briefly explained. Rert false trading and market rigging
were explained as an aspect of market abuse. Titisvil continue with further analysis
of other types of market abuse, namely, market pndaiion and false or misleading
statements. Market manipulation and false or mistepstatements are another set of
prominent ways that market abuse can be exhibited.regulatory control of these set

of market abuse will also be outlined.

Learning Outcome

Securities market manipulation and false or misleaithg statements

As the names imply, securities market manipulasiod false or misleading statements
are not based on a single set of conducts orthetgapply similarly as false trading and
market rigging, because, they can be detected aecdlynby act(s) or conduct, but by the
objective that the acts seek to achieve. Marketipodation involves any action that
seeks to cause an artificial movement in the poiceecurities, with the objective of
obtaining an economic advantage, such as makingfia @ avoiding a loss. An example
of market manipulation is where a person purpartsade in securities- artificial trade,
but the objective of the trade is to move up theepof securities, in order to profit from
the price of the security. This type of transadigives false impression as to the market
supply or demand or price of a security to secatefse price of an investment at an

artificial level.
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The ISA, 2007, s 106 provides,
106 (1) A person shall not effect, take part in,coacerned with or carry out,
either directly or indirectly, two or more transams in securities of a body
corporate being transactions which have, or areliito have the effect of raising
or lowering the price of securities of the bodypmmmate on a securities exchange
or capital trade point with intent to induce othpersons to purchase, sell or

subscribe for securities of the body corporate a oelated body corporate.

(2) A person shall not effect, take part in, beagned with or carry out, either
directly or indirectly, two or more transactions securities of a body corporate,
being transactions which have or are likely to hélve effect of maintaining or
stabilizing the price of securities of the bodymaate on a securities exchange
or capital trade point with intent to induce othpersons to sell, purchase or

subscribe for securities of the body corporate a oelated body corporate.

(3) A reference in this section to a transactiometation to securities of a body
corporate include: (a) a reference to the makinguofoffer to subscribe, sell or
purchase such securities of the body corporate; @y reference to the making
of an invitation however made which expressly quliedly invites a person to

offer to subscribe, sell or purchase such secwitiethe body corporate.

(4) No securities of a public company listed on @Tpgnized securities exchange
shall be bought or sold outside the facilities akaognized exchange on which
the securities are listed. (5) Any person who crenes the provisions of
subsection (4) above shall be liable to a penaftfN\600,000 in addition to a

nullification of the said transaction.

False or misleading statements are closely link#d market manipulation; they are
aspects of market abuse. This simply refers te fiaformation published or released by
any person with the aim of misleading investordeal in securities — sell or purchase or

generally influence the price of securities.
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The ISA 2007, s 107 provides,
No person shall knowingly, recklessly or negligentiake a statement, or
disseminate information, which is false or misleadin any material particular
and likely to induce the sale or purchase of theusées by other persons or
likely to have the effect of raising, lowering, mtaining or establishing the

market price of securities.

Section 107 outlines the scope of false informattiat would be considered to be market
abuse. The provision has some underlying implicatid-irst, the applicable statements
are not limited to false or misleading informatioyvade knowingly by the maker. The
scope extends to false and misleading informatiaderirecklessly or negligently’ by a
person that are liable to induce trading. Irrespeaf the actual knowledge of the person
that makes the statement, if the statement is desed to be false and misleading and it
induces trading, the maker will be in breach ok tkection. It is not clear whether
innocent statement will exculpate the maker froability. Thus, it is imperative that
caution should be greatly exercised before relgasirpublishing statements relating to
company securities that are price sensitive. Secitnd not clear whether personal
economic benefits will be considered in the detaation of the liability of the maker of
such statements. From the wording of the provisioappears that personal economic
benefits in the rise and fall of securities is iention of the legislation. However, the
scope of the provision can arguably be extendedndtude instances where the
misleading statements were merely made, withoutnged to consider whether the
maker of the statement or connected persons oldtaimg economic benefits, since the

economic benefits may be difficult to prove.

SELF-ASSESSMENT EXERCISE

a) Is there any relationship between misleading statgésnand markeg
manipulation?
b) Bring out two underlying implications of section7Lthvestments and
Securities Act 2007 with reference to false statase

c) What is the principal motive of market manipula@on
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2.4Summary

In this Unit, market manipulation and false or mdgling statements were briefly

explained as part of the analysis of market abA#bough a brief explanation of

market manipulation and false or misleading statémeere presented, the essential

and underlying meaning of these types of markesabvere highlighted. The relevant
provisions of thenvestments and Securities A2D07 were also outlined. There is

scope for further reading of relevant book chapascs journal articles on the subject,

to enhance the scope of your knowledge.

2.5Further Reading List

1)

2)

Okubor Cecil Nwachukwu (2021) Top core elementthefinsider trading and
market manipulation offences in Nigeria and Soutihica (2021) Commonwealth
Law Bulletin, 47:4, 719-740

Louise Gullifer and Jennifer Payn€orporate Finance Law: Principles and
Policies3™ Edition (Hart Publishing Bloomsbury Publishing Blford, 2020).

3) John Armour et aRrinciples of Financial Regulatio®@UP Oxford 2016

2.6 Answers to Self-Assessment Exercise

a)

b)

False or misleading statements refers to falsenmdtion published or released by ar
person with the aim of misleading investors to dealecurities — sell or purchase or
generally influence the price of securities. Theran inexorable relationship betwee
misleading statements and market manipulationgeitent that both of them

constitute aspects of market abuse.

Two implications of section 107 ISA 2007 are:
(i) The applicable statements are not limited to fatsmisleading information
made knowingly by the maker.
(i) It is not clear whether personal economic benefitisbe considered in the

determination of the liability of the maker of susthtements

Market manipulation involves any action that seteksause an artificial movement ir
the price of securities, with the objective of abitag an economic advantage, such &

making a profit or avoiding a loss

y

>
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MODULE 3 TRADING IN SECURITIES — MARKET ABUSE

Unit 3: Fraudulently inducing persons to deal in seurities

4.1 Introduction

4.2 earning Outcomes

4.3 Fraudulently inducing persons to deal in securities

4.4 Summary

4.5 References/Further Reading/Web Sources

3.1

3.2

3.3

Introduction

The regulation of securities trading in Nigeri@iste extensive. The regulation does not
merely apply to conducts that are generally comsitléo be market abuse; it applies to
specific types of market abuse. In Units 1 and @vab we examined some of the
prominent types of market abuse. This Unit will towe with the analysis of a specific

type of market abuse that could undermine the rittegf the Nigerian financial market,

namely - fraudulently inducing persons to dealaowsities.

Learning Outcome
By the end of the unit, you should be able to erglze various ways one can be a victim

of fraudulent inducement to deal in securities.

Fraudulently inducing persons to deal in securities

As the name implies, fraudulently inducing perstmsleal in security is a fraudulent
conduct that is not usually carried out innocerilyt, deliberately. To fraudulently induce
means that the persons that is carrying out thelirient act not only intend to defraud,
but it also suggests that they intend to obtaite@@economic benefit or advantage from
the persons to whom the fraudulent acts are duoledtiee fraudulent acts include but are
not limited to the publication of false or misleagliinformation in such a manner that is
calculated to induce people to deal in securitesh statements are published in a way
that they would be relied on by a person to deadeaurities. The act could also be
deliberately withholding information that is relewa Such information would have
helped the relevant person to make informed detigibether they should purchase

company securities or not. Deliberately withholdihg information from the prospective
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investor would undermine the capacity of the ineesb make a well-considered

investment decision.

See ISA 2007, s 108
108 (1) No person shall- (a) make or publish aayeshent, promise or forecast
which he knows to be misleading, false or deceptivéd) dishonestly conceals
material facts; (c) recklessly make or publish,hdisestly or otherwise of any
statement, promise or forecast which is misleadfatse or deceptive; or (d)
record or store in, or by means of any mechanieldctronic or other device,
create information which he knows to be false osl@aiding in a material
particular with intent to induce or attempt to irmianother person to deal in
securities; (e) make any untrue statement of a madtiact or omit to state a
material fact necessary in order to make the statésimade in the light of the

circumstances under which they were made, not auisig.

(2) It is a defence to any liability under subsewti(l) of this section if it is
established that, at the time when the person smrded or stored the
information, he had no reasonable grounds for eiipgdhat the information

would be available to any other person.

From the relevant provision above, apart from plitig false information and

dishonestly concealing material information, it ¢enobserved that the act of providing
fraudulent misinformation extends to recording toriag misleading information by

mechanical or electronic means in a platform thatilel likely be accessed by persons
who are likely to rely on the misleading informatito trade. As observed earlier, the
fraudulent act of misinformation does not require need to further prove or show that
the person doing the act benefited financially befihey can be held liable. The mere

act of acting fraudulently would suffice to indgiich person.

SELF-ASSESSMENT EXERCISE

a) Explain the ramifications of ‘fraudulently inducingersons to deal in

securities’ in relation to section 108 ISA 2007
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3.4 Summary
This Unit highlighted the components of fraudulgnihducing persons to deal in
securities as an aspect of market abuse. Providiag or misleading information is a
prominent aspect of market abuse, since the petisain published the misleading
information seeks to influence the role of the ficial market in the determination of the
price of securities and the volume of trade. Theious ways that a person can
fraudulently induce others to deal in securities@utlined in section 108 of the Act. This
makes it abundantly clear, and it removes any daslib the scope of the incriminating

conduct.

3.5 Further Reading List
1) Okubor Cecil Nwachukwu (2021) Top core elementshef insider trading and
market manipulation offences in Nigeria and Souftica (2021) Commonwealth
Law Bulletin, 47:4, 719-740
2) Louise Gullifer and Jennifer Payn€orporate Finance Law: Principles and
Policies3™ Edition (Hart Publishing Bloomsbury Publishing Rlgford, 2020)
3) John Armour et aRrinciples of Financial Regulatio®@UP Oxford 2016

3.6 Answers to Self-Assessment Exercise

Apart from publishing false information and dishsthe concealing materiaJI
information, the ramifications of the phrase extdadmean the act of providing
fraudulent misinformation extends to recordingtoriag misleading information by
mechanical or electronic means in a platform traild likely be accessed by persons

who are likely to rely on the misleading informatim trade.
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MODULE 3 TRADING IN SECURITIES — MARKET ABUSE
Unit 4: Other Types of Market Abuse

1.1 Introduction

1.2 Learning Outcomes
1.3 Other Types of Market Abuse

4.3.1 Dissemination of illegal information

4 .3.2 Prohibition of fraudulent means

4.3.3 Insider trading and Abuse of information afed in official capacity

4.3.4 Criminal liability for market abuse

1.4 Summary

1.5References/Further Reading/Web Sources

4.1

4.2

Introduction

In Units 1-3 above, we examined various types aketsabuse — ways that the integrity
of the capital market can be undermined. Thesed®false trading and market rigging
transactions, securities market manipulation, fatse misleading statements and
fraudulently inducing persons to deal in securitidge specific ways that these offences
may be committed were outlined, with the aid of tfedevant provisions of the
Investments and Securities A2007. In this Unit, other types of market abugleébe
examined. These are equally serious types of matkete that attract criminal liability
just like those examined in Units 1-3 above. Theglude - dissemination of illegal
information, prohibition of fraudulent means, ptation of dealing in securities by
insiders and abuse of information obtained in @ficapacity. Finally, the scope of
criminal liability for market abuse will also beiéity outlined. This Unit will conclude

the analysis of the module on market abuse inrddirtg of company securities.
Learning Outcome

By the end of the unit, you should be able to idg@aind explain the relevant provisions

of Investments and Securities Act 2007 in respeeadous types of market abuse.
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4.3 Other Types of Market Abuse

4.3.1 Dissemination of illegal information
The market thrives on the basis of accurate anelyimformation. A market where
prices fully reflect all available information i) afficient market. The efficient
capital market hypothesis EMH suggests that theeprof shares are determined
by reference to the information about a companthag become available. This
implies that the prices of shares are not genemliermined by individual
awareness or level of skills in the capital markéhen uninformed investors buy
diversified portfolio, based on the prices giverthg market, they are expected to
obtain a rate of return as generous as those medhay experts. Prices of stocks
fully reflect all current available information altoa company. As long as a
transaction is based on information that is widmlgilable to the public, it is an

efficient capital market transaction.

Thus, the following principles apply in relation @fficient markets. First, the
market price of shares represents the market'sstsus as to the valuation of that
security. Second, public information about the @eowy, financial markets, and the
results and prospects of the individual companywadely available to investors.
Third, no individual can dominate the market ohuehce the price of shares. These
imply that, while relevant information is a pre-végjte for efficiency, the test for
efficiency in an efficient market is the acquisitiof share and trading generally at
prices that are not only justifiable, but also l¢éaefficient outcomes irrespective
of the purpose for which the shares are acquireturtherance of the assumption
of the EMH, corporate entities are required to ldse information on a regular
basis and transactions relating to the purchasempany shares are regulated to
ensure that published information about a compaataté the operation of the
market, in such a way that prices of shares aredetérmined by individual
investors. Thus, since the market and investorg oel information to make
decisions, it is imperative that information is rarily published regularly, but
information must also be accurate; they must regmtethe true and fair view of the
relevant companies that publish the informationisTimeans that publishing

misleading, inaccurate or illegal information caislerad investors and distort the
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market. This is a type of market abuse that undersgiihe efficiency of the capital

market.

The ISA, 2007 s 109 provides thus —

A person shall not circulate or disseminate, ortewise or be concerned in

the circulation or dissemination of any statementllegal information to

the effect that the price of any securities of dybcorporate will or is likely

to rise or fall or be maintained by reason of aranisaction entered into or

other act or thing done in relation to securitiggtwat body corporate, or of

a body corporate which is related to that body argge if —

(a) the person or a person associated with thasperhas entered into any

such transaction or done any such act or thing; or

(b) the person has received or expects to receneetty or indirectly any

consideration or benefit for circulating or disserating or authorising or

being concerned in the circulation or disseminatminthe statement or

information.
The section does not state whether an innocergmisation of illegal information
will be without consequences. Usually the persoti(g) published the statement
would intend the statement to affect the price edusities when acted upon by
investors, with the intention of receiving a beh&fhm someone else that entered
a transaction or had done something in relatiothéosecurities of the relevant
company. Essentially, the aim of such publicat®toiinfluence the price of shares,
directly or indirectly. The publisher of such staent and persons acting in concert

with them will be held liable for engaging in matleduse.

4.3.2 Prohibition of Fraudulent Means
Another way that market abuse can occur is by @ngag transactions in ways
that are fraudulent. Any transaction for the salgoarchase of securities that is
deceitful and manipulative in such a way that tteocent party may not have
engaged in the transaction, but for the fraududeniof another, would be deemed

to be in breach of this provision.
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The ISA, s 110 provides —

No person shall directly or indirectly in connectiavith the purchase or sale of
any securities to

(a) employ any device, scheme or artifice to defrau

(b) engage in any act, practice or course of bussnehich operate or would

operate as a fraud or deceit upon any person.

This provision is quite straightforward. It seeksprevent the sale or acquisition
of company securities by any means that deceivesmtiocent purchaser or seller
of the securities. The person or persons actingealar in concert directly or

indirectly in connection with such deceitful purskavould be engaging in market

abuse and would be liable under this section of$iAe

4.3.3Insider Trading and Abuse of Information Obtained in Official Capacity
1) Insider Trading.
Insider trading is the purchasing or selling of lmlp traded company’s
securities while in possession of material infoioratthat is not yet made
public. It occurs when a person trades in secsriiethe basis of information
that the person obtains from the company beforeirtftgemation becomes
available to the public. Such information is usyakferred to as material
information because it may result in a substantiplact on the decision of an

investor regarding whether to buy or sell secwgitie

Usually, companies are required to regularly ptbligmancial and non-

financial information, so that the market will bddarmed, and investors will

have access to the same information and they céa detisions on the basis
of equal access to the same information. This @sstnat every investor has
access to the same information at every given tiMeere information about
a company has not been published, if a person ops acting in concert
have access to the information, they can tradey-obsell securities on the
strength of the information, this is trading on baesis of insider information.

It puts these persons in an advantageous positienather investors that do
not have access to the information. It underminasket integrity since it does

not promote equality in terms of access to inforomatFor example, if an
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executive director becomes aware that the compsaydergoing financial
challenges, if s/he trades or informs someone &botliat person can trade in
the securities of the company to make a gain @vtmd a loss, this will be
regarded as insider dealing. Thus, buying orrsgléf securities either by
corporate or private insiders, with the aid of mfiation that is non-public
information to their own selfish advantage, eittteemass huge returns or to

prevent large losses is insider dealing/trading.

Usually, insider trading occurs owing to the conmiking of company
executives as well as company employees, togetiibrtiae bankers of the
company and its auditors, shareholders, finandigisars, brokers and a host
of other related parties. The parties usually reoeess to information of their
companies before the information is published. leghese parties are capable
of engaging in insider dealing by virtue of theasgion or proximity with the
company. Their spouses, children, relatives, awndecliriends can also be

classified as persons that may likely be involvedsider dealing.

The Nigerian Stock Exchange Rulebook, r 17(3) asfifinside information”

as information related to an issuer of a securityne issuer’s securities, either
directly or indirectly, which has not been publidrend whose disclosure may
have a significant effect on the price of secwsitid stocks so listed and

traded or derivative instruments which are linkedhbse securities.

The ISA's. 111
(1) Subject to section 104 of this Act, a persom whan insider of a
company shall not buy or sell, or otherwise deathie securities of the
company which are offered to the public for saleswbscription if he has
information which he knows is unpublished pricesg@re information in

relation to those securities

(2) The provisions of subsection (1) of this sectipplies where — (a) a
person has information which he knowingly obtaghseCtly or indirectly)
from another person who- (i) is connected with atipalar company, or

was at any time within the six months preceding db&ining of the
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information, so connected, (ii) the former persorows about, or has
reasonable cause to know that the latter individualds, the information
by virtue of being so connected; and (b) the forpenson knows or has
reasonable cause to believe that, because of titer'saconnection and
position, it would be reasonable to expect him twmtdisclose the
information except for the proper performance @& thnctions attached to

that position.

(3) The former person mentioned in subsection {#)is section- (a) shall
not himself deal in securities of that company & knows that the
information is unpublished price sensitive inforioatin relation to those
securities; and (b) shall not himself deal in sétteis of any other company
if he knows that the information is unpublishedersensitive information
in relation to those securities and it relates toyaransaction (actual or
contemplated) involving the first company and thleeo company, or
involving one of them and securities of the otbeto the fact that any such

transaction is no longer contemplated.

(4) Where a person is contemplating or has contateglmaking (with or
without another person) a take-over offer for a pamy in a particular
capacity, that person shall not deal in securibéshat company in another
capacity if he knows that the offer is contemplatedis no longer
contemplated and the offer is unpublished pricesisiee information in

relation to those securities.

(5) Where a person has knowingly obtained (direatlindirectly) from an

individual to whom subsection (4) of this secti@plges, information that
the offer referred to in that subsection is beingtemplated or is no longer
contemplated, the former person shall not himsedfl éh securities of that
company if he knows that the information is ungligd price sensitive

information in relation to those securities

(6) A person who is for the time being prohibitgdtie provisions of this

section from dealing on an approved securities argle or capital trade
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2)

pointin any securities shall not counsel or prazany other person to deal
in those securities, knowing or having reasonaklgse to believe that that

person would deal in those securities.

The provision of s 111 of the Act clearly indicatést insider trading is a
serious offence, because it distorts the free fanirtg of the capital market.
Several countries prohibit insider dealing to eastirat local and foreign

investors have confidence in the integrity of tteck market.

Abuse of Information Obtained in Official Capacity

Abuse of information in official capacity refers tihe use privileged
information for the wrong reasons. Any act that ante to misuse of
information by any person in their official capggior information obtained in
their former role as an official of a company, wibble classified as abuse of
information obtained in official capacity. The pemsmay be in official
capacity, or they may have resigned. As long asnfloeemation was obtained
by virtue of their position, it is privileged inforation. Such information must
not be used in a manner that contravenes thisgooviThere are various ways
that such privileged information can be abusedsThcludes trading in
securities with the information, passing the infatimn to others to trade, or
acting in any other way that enhances their adgantm dealing with

securities.

The ISA s 112
(1) This section applies to any information whi¢h) is held by a public
officer or former public officer by virtue of hi®gition or former position
as a public officer, or is knowingly obtained byparson (directly or
indirectly) from a public officer or former publifficer who he knows or
has reasonable cause to believe held the informdtiovirtue of any such
position; (b) it is reasonable to expect a persorthie position of a public
officer or former position of a public officer ntat disclose except for the
proper performance of the functions attaching tat ghosition; and (c) the

person holding it knows it is unpublished price seve information in
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relation to securities of a particular company (berafter referred to as

"relevant securities").

(2) This section applies to a public officer hotglinformation to which this
section applies and to a person who knowingly ole@i any such
information (directly or indirectly) from a publicfficer or former public
officer who that person knows or has reasonablesedo believe held the

information by virtue of his position or former i as a public officer.

(3) Subject to section 113 of this Act a persowtiom this section applies
shall not- (a) deal in any relevant securities; (f[@unsel or procure any
other person to deal in any such securities, knglyinor having reasonable
cause to believe that other person, would deahasé securities; or (c)
communicate to any other person the informatiow loel(as the case may
be) obtained as mentioned in subsection (2) ofgédtion if he knows or
has reasonable cause to believe that he or soner piérson shall make
use of the information for the purpose of dealinrgob counselling or

procuring any other person to deal on a securigashange or capital

trade point in any such securities.

(4) If it appears to the Commission that the membefficers or employees
of or persons otherwise connected with any bodygpearing to it to

exercise public functions may have access to uigtda price sensitive
information relating to securities, the Commissioay declare that those

persons are public officers for the purposes of Haction.

This type of market abuse is similar to insideding. It applies to extend the
scope of misuse of privileged information, so gagterson would be held liable,
even if they do not trade on the basis of the mfation but acted in any way that

abuses the privileged information that they hachioled.

4.3.4 Criminal Liability for Market Abuse
The criminalisation of market abuse clearly indésathe extent to which it is

considered serious. Several countries have outlamasttet abuse to promote the
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integrity of their stock markets, and to ensure thaestors’ confidence in the
integrity of stock markets are not only maintaimed promoted. For example, in
the UK, theCriminal Justice Act 1998rohibits acts of market abuse, especially
insider trading. In the United States of Americ&CSRule 10b-5 prohibits
corporate officers and directors or other relevanployees with potential insider
information from using confidential corporate infoation to obtain a profit or

avoid a loss, by trading in the company’s stock.

Similarly in Nigeria, market abuse is generallytpbited as a criminal offence. A
person found guilty of contravening the relevardgvsion(s) relating to market
abuse may be fined or imprisoned. A fine of ab@d,600 — 1 million naira may
be imposed, depending on whether the offender i;@midual or a corporate

entity.

SeelSA 2 115 and 116

115 Any person who contravenes any of the prowasadrthis part of this Act

commits an offence and is liable on conviction Hr(dhe case of a person not
being a body corporate, to- (i) a fine of not I¢isan x500,000 or an amount
equivalent to double the amount of profit derivgchim or loss averted by the
use of the information obtained in contraventiomy of the provisions of this
part; or (ii) to imprisonment for a term not excésglseven years; or (b) in the
case of a person being a body corporate, to arfioteless than x1,000,000 or
an amount equivalent to twice the amount of powiived by it or loss averted
by the use of the information obtained in contraienof any of the provisions

of this part. Criminal liability under this Part.

116 (1) A person who is liable under this partro$ tAct shall pay compensation
at the order of the Commission or the Tribunal,tlas case may be, to any
aggrieved person who, in a transaction for the ase or sale of securities
entered into with the first-mentioned person orhvatperson acting for or on

his behalf, suffers a loss by reason of the diffeeebetween the price at which
the securities would have likely been dealt in sutransaction at the time when

the first-mentioned transaction took place if tbatcavention had not occurred.

68



4.4 Summary

This Unit examined other types of market abuse, elgndissemination of illegal
information, prohibition of fraudulent means, ptation of dealing in securities by
insiders and abuse of information obtained in @ficapacity. The scope of criminal
liability for market abuse was also outlined. Irddin to the analysis in Units 1-3, this
Unit further indicates that market abuse has aeresxte scope. It would be impossible
to provide detailed notes on all acts that const#umarket abuse, thus, the main aspects
of the acts that constitutes market abuse wereedilwith the aid of relevant statutory

provisions. This Unit concludes the analysesefrnodule on market abuse.

4.5 References/Further Reading/Web Sources
1) Okubor Cecil Nwachukwu (2021) Top core elementthefinsider trading and
market manipulation offences in Nigeria and Soutihica (2021) Commonwealth
Law Bulletin, 47:4, 719-740
2) Veronica Ekundayo, Amurawaiye Adeoye and Olalekarydsore Lalude,
'Insider Trading under the Nigerian Legal FramewR20) 31(6) ICCLR,
Available at SSRN: https://ssrn.com/abstract=394207

3) Louise Gullifer and Jennifer Payne, Corporate Faeaaw: Principles and
Policies 3rd Edition (Hart Publishing Bloomsburybfishing Plc Oxford, 2020).
4) John Armour et aPrinciples of Financial Regulatio®UP Oxford 2016
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MODULE 4 INTERNAL CONTROL AND AUDIT FUNCTIONS

Unit 1: Internal Control

1.1 Introduction

1.2 Learning Outcomes

1.3 Internal Control
1.3.1 Financial Risk

1.3.2 Compliance Risk
1.3.3 Operational Risk
1.4 Summary

1.5References/Further Reading/Web Sources

11

1.2

1.3

Introduction

Companies are exposed to risks as a result ofrislaifonships with third parties and the
impact of other economic factors on their operati@md activities. The risks that
companies are exposed to can undermine the syabflian entity and threaten its
continuous existence. Companies that are set dp business cannot avoid risk, rather
companies develop effective measures to withstawdadsorb risks. The boards and
managements are expected to design a risk managegstem to ensure that effective
internal control system is in place to prevent si$iom causing a total failure of the
company. This Unit will examine internal controkasures that can be established to
address various risks that companies can potgnitialexposed to. Some internal control

risks will also be examined as part of the analg§isternal control measures.

Learning Outcome
By the end of the unit, you should be able to drglae various risks attending to an

entity and the various measures which can be deglayaddress them.

Internal Control Systems and Risks

An internal control system is a system that has le=tablished by an organisation or
institution to identify internal control risks thatn cause losses or undermine the
effectiveness of the organisation. The control me=sare designed to withstand risks
that may arise in an organisation. For examplesettreeasures help to secure the assets

of a company, namely money, plant, equipment, ahdrassets. They can also help to
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provide safeguards against fraud, promote commiamith regulations, e.g., safety
regulations, promote the accuracy and competen@cadunting records and financial

information, among other things.

There are different categories of risks that maguo@n an organisation. To ensure that
these risks do not undermine the operations amedyrity of an organisation or threaten
the continuous existence of an organisation, geltdgernal control measures must be

established. Internal control risks include théofwing.

1.3.1 Financial Risks

Financial risks are risks that may occur becausgrofs or fraud in the accounting
system of an organisation. This may also includerirect financial statements and
failure to properly record assets of the orgaresatiack of effective internal
control system can increase the likelihood of friahrisks. A greater exposure to
financial risks may lead to the demise of a comp&xamples of financial risks
include failure to record/collect moneys that aveed by a customer, failure to
record transactions in the company’s books andbeledie or careless misstatement

of the company’s financial statements, including iticome statement.

Financial control measures to deal with financisks — to address the challenges

caused by financial risks, financial control measuare designed. These include
accounting controls that are specifically desigteedrovide reasonable assurances
that transactions are recorded accurately, andsactions are only made in
accordance with management’s authorisations. OHrerssystems that ensure that
financial statements are prepared in accordancé waticeptable accounting
standards and principles, actual assets of thens@#on are regularly compared
with accounting records to ensure that they areirately recorded and quick.
Lastly, other measure includes, ensuring that graggpiate system is in place to
take action if discrepancies are discovered, anatingr things. These are some of
the financial control measures that can be estadigo deal with problems of

financial risks.
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1.3.2 Compliance Risks
The risk of non-compliance with a regulation cardbeastating for an organisation.
Failure to comply with certain regulations can léacn imposition of fines by the
regulatory agency. In extreme cases, it can leathdovithdrawal of operational
license. When this occurs, the organisation wilt b@ able to continue its
operations until the revoked license is re-isstdik could cause serious financial
loss to the company. It could also cause reputaltidamage, since it will indicate
to customers or potential investors that the olgitn is irresponsible as a

corporate citizen or stakeholder in the countrynetibey operate.

Compliance Control - Measures that are designeehsure that an organisation

complies with all relevant regulatory measures @mpliance control systems.
These will be created in accordance with the paeicnature of an organisation
and the industry where it operates. For exampleningi companies and
banks/financial institutions, have different redaly measures, apart from the
general regulations that apply when a companyderporated. These measures
ensure that an organisation avoids the risks as®atiwith non-compliance with

regulations.

1.3.3 Operational Risks
Operational risk is the risk of losses resultingnirinadequate or failed internal
processes, people and systems or external evemesridk of breakdown in the
system of a company because of software failurpraiblems, machine failures,
building hazards such as health and safety problergs malfunction of the lifts
in a 10-storey building, among other things. Thasiblems will affect the day-to-
day operations of a company and ultimately undeenproductivity and income.
Measures that are established to prevent these typesks are specifically targeted
at any kind of potential challenge that may affpetople or systems in an

organisation.

Operational Controls — These are measures thatheguuce the operational risks

examined above. They can also quickly identifyrapen failures as soon as they
occur, so that the problems can be addressed imategdivithout impacting the

operation of the organisation. For example, litis be tested daily to ensure that
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they remain operational for staff and visitors.eFalarms can also be tested
regularly. In relation to other aspects of operalorisks that may ground the
operation of an organisation, the following canrbade a prominent feature of
operation control system — regular training offstafgular equipment maintenance

and automation of standard procedure, among others.

SELF-ASSESSMENT EXERCISE

a) Explain the meaning of internal control.

b) List the types of internal control risks that agamisation may
be exposed to.

c) How does insider trading occur as to constitugamibffence?

d) What is the legal consequence of engaging in matkese?

1.4 Summary

This Unit introduced internal control measures tbah be designed to address the
challenges caused by exposure to various typesskd that an organisation may be
exposed to. Financial risks, operational risks esmipliance risks were examined. Also,
the various internal control measures that mayaseaed to respond to, prevent or limit
the extent to which these risks may affect an asgdion were also briefly examined.
The analysis in this Unit does not represent aaestive examination of internal control
systems and risks. You are required to engagerthdureading. It is beyond the scope
of this module to examine every type of internattcol risk in detail. The module will
only examine financial risk; the essential aspédinancial control will be examined in

the remaining Units 2, 3 and 4 of the module.

1.5 References/Further Reading/Web Sources
1) Bob Tricker,Corporate Governance: Principles, Policies and Rrees OUP
2019
2) Brian Cole,Corporate Governance ICSA Study Té&ISA Publishing Ltd
Saffron House London 2015
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1.6 Answers to Self-Assessment Exercise

b)

d)

a) Aninternal control system is a system that ha# lesgablished by an organisatic

or institution to identify internal control riskkat can cause losses or underm
the effectiveness of the organisation.
The risks an organisation may be faced include:

(i) Financial risk

(i) Operational risk

(iify)Compliance risk
Insider trading occurs when a person trades inrg&suon the basis of informatio
that the person obtains from the company beforanfbemation becomes availabl
to the public.
The legal consequence of engaging in market alsubati a person found guilty @
contravening the relevant provision(s) relatingrarket abuse may be fined
imprisoned. A fine of about 500,000 — 1 millionmaamay be imposed, dependif

on whether the offender is an individual or a coape entity.
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MODULE 4 INTERNAL CONTROL AND AUDIT FUNCTIONS
Unit 2: Internal Audit

2.1 Introduction

2.2 Learning Outcomes
2.3Internal Audit

2.4Summary

2.5References/Further Reading/Web Sources

2.1

2.2

2.3

Introduction

In Unit 1 above, internal control system was exadirAs part of the analysis, the types
of internal control risks that an organisation niseyexposed to were outlined. These
include operational risks, compliance risks anaiicial risks. This Unit will take the
analysis further, to examine ways that potentgdsimay be addressed in anticipation. It
is beyond the scope of this module to examine etyg of internal control risks in
detail. The module will only examine financial caritsystem that may be established to
address the problems caused by financial riskssd laee internal audit, external audit,
and the role of the audit commit of the board. TUrst will examine internal audit

functions.

Learning Outcome
By the end of the unit, you should be able to agipte and explain the roles of an interna

audit department in an organisation.

Internal Audit Function

The Chartered Institute of Management Accountami$ACdefines internal audit as an
independent appraisal activity established witmimeganisation as a service to it. It is a
control, which functions by examining and evalugtihe adequacy and effectiveness of
other controls. The aim of internal audit functisno assist members of the organisation
in the effective discharge of their responsibiititernal audit provides an organisation
with relevant information such as analyses, apalsisecommendations, counsel, and
information concerning the activities that wereiegxed by the internal audit function.

This will then aid the organisation in making agmiate decisions.
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‘The objective of internal auditing is to assistmieers of the organisation in the effective
discharge of their responsibilities. To this endemal auditing furnishes them with
analyses, appraisals, recommendations, counsel @fiormation concerning the

activities reviewed.(Institute of Internal Auditors)

An internal audit function in an organisation slibatt independently of the executive
management. The characteristic of independencessengal to the effectiveness of
internal audit function. Lack of independence ontool by the executive will likely
undermine the integrity of the role of internal @ddnction. Internal auditors report to
the management team of the company and they maynreend that certain actions
should be taken. They may also report to the boatte audit committee of the board.
Internal audit function is an important requiremehthe Nigerian Code of Corporate
Governance 2018Principle 18 of the code provides thah effective internal audit
function provides assurance to the Board on thecéffeness of the governance, risk
management and internal control systeifise recommended practices of the Code in
relation to internal audit function indicate thepiantance of internal audit as an aspect of

internal control.

Unlike external auditors, internal audit looks begdinancial risks and statements to
consider matters such as an organisation’s graeglutation, impact on the environment
and matters that affect employees.

1) Recommended Practices

18.1The purpose, authority and responsibility @& titernal audit function should
be clearly and formally defined in an internal audharter approved by the
Board.

18.2Where the Board decides not to establish sudunation, internally or
outsourced, sufficient reasons should be disclasetie Company’s annual
report with an explanation as to how the Board hastained adequate
assurance on the effectiveness of the internalga®s®s and systems such as risk
management and internal control.

18.3 The internal audit function should be headed @& member of senior
management who is a professional with relevant ifjoations, competence,
objectivity and experience; and is registered vatlmecognised professional
body
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18.4The Board should ensure that the internal afudiction is sufficiently skilled
and resourced to address the complexity and volomask faced by the
organisation.
In the UK, the Financial Reporting Council guidameceAudit Committees suggests
that the audit committee should ensure that thernal auditor has direct access to
the chair of the board, chairman and the audit ctteen The management of an
organisation can ask the internal auditors to cauy audits of the systems or
procedures for which they are responsible. Howetles, senior internal auditor
should have some control over deciding what aspafctee company’'s systems
should be investigated or audited, and also has@onsibility for reporting to the
audit committee and the chair of the board. Esaliyitieven though the executive
management team can ask the auditors to carryest#inc tasks, they do not have
control over the scope of work or direction of wofknternal auditors, since internal
auditors are expected to demonstrate independartibe idischarge of their duties.
As recommended by the Nigerian Code of Corporatee@mance, the internal audit
function should be headed by a member of senioagement who is a professional

with relevant qualifications, competence, objetyiand experience.

2) The role of internal audit include:

a) Arguably, the most important function of internaldéors is to investigate the
accuracy of financial position and records of agaaisation. They also report
on the timeliness of financial reporting and thewaeacy of the information in
reports.

b) Reviewing the internal control system. This is asestial role of internal
auditors. They carry out independent checks onfitiencial controls in an
organisation, to ascertain whether there are dait@fencial control systems
that can withstand financial risks. They also assles effectiveness of existing
control system.

c) Internal auditors may also be required by managéoetine board, to conduct
special investigations into various aspects ofdiganisation’s operations to
assess the effectiveness of operational or othetralcsystems that generally
affect the organisation.

d) Internal auditors may also carry out value for mok&M audits, where the

need arises. VFM is an investigation into an op@nadf an organisation to
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ascertain the extent to which operations are ecaranefficient, and effective.
The organisation will then act on their recommeiuthest in relation to the
relevant area(s) of its operation.

e) Other roles of internal audit include reviewing gaiance by the organisation

with reqgulations and conducting risk assessmenastertain the adequacy of

the mechanisms for identifying, assessing, andrabinig significant risks to
the organisation, from both internal and extermalrees. They also conduct a

review of an organisations value and code of conduc

Generally, internal audit function assesses thencioess of internal financial
controls to ascertain whether new control systemosilsl be established, whether
existing control systems should be reviewed onyasthether existing control

systems are effective.

SELF-ASSESSMENT EXERICSES
a) Define Internal audit.
b) What makes the internal audit function unique in
comparison to external audit?
c) What factor could militate against effective inteirn
audit function in an organisation?
d) Explain the aim of internal audit function within a

organisatoion.

2.4 Summary

This Unit examined internal audit function as ampess of internal control in an
organisation. It examined internal audit particiylaas a financial control measure, to
address potential financial risks. It identifies theaning of internal auditing and the role
and scope of internal audit functions. This inckid® investigate the accuracy of the
financial position and records of an organisatiewjewing the internal control system,
conducting special investigations into various agpef the organisation’s operations,
among other functions. The role of internal ausigssential to the success of a corporate
entity, since it identifies potential and existifaigancial risks and other challenges and
seeks to address existing and potential challeceyesed by existing ones. The Unit does

not contain an exhaustive analysis of internal addirther reading is required.
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2.5 References/Further Reading/Web Sources

1)

2)

Brian Cole,Corporate Governance ICSA Study Té&ISA Publishing Ltd
Saffron House London 2015

Bob Tricker,Corporate Governance: Principles, Policies and Riees OUP
2019

2.6 Answers to Self-Assessment Exercise

a)

b)

d)

Internal audit is an independent appraisal actegtablished within an
organisation as a service to it. It is a contrdijoh functions by examining and
evaluating the adequacy and effectiveness of aiharols.

Unlike external auditors, internal audit looks begdinancial risks and
statements to consider matters such as an organisagrowth, reputation,
impact on the environment and matters that affegileyees.

Lack of independence or control by the executiviélikely militate against or

undermine the integrity of the role of internal &ddnction.

The aim of internal audit function is to assist niems of the organisation in the

effective discharge of their responsibilities. hni@ audit provides an
organisation with relevant information such as gsed, appraisals,
recommendations, counsel, and information concgrtiia activities that were

reviewed by the internal audit function.

N

79



MODULE 4 INTERNAL CONTROL AND AUDIT FUNCTIONS

Unit 3: Internal Audit Committee of the Board

3.1Introduction

3.2Learning Outcomes

3.3Internal Audit Committee of the Board

3.4 Summary

3.5References/Further Reading/Web Sources

3.1

3.2

3.3

Introduction

As part of the analysis of internal control in corgite entities, this Unit will examine the
role of audit committees of boards of directorsdhwcommittees of boards, perform
both regulatory functions and corporate governdnoetions, as indicated in CAMA
2020 and the Nigerian corporate governance cod®& 28dpectively. Unit 2 above,
examined the role of internal audit as an aspeicttefnal control. This Unit will explain
the extent to which internal audit functions arenptemented by the audit committee of
the board. The regulatory and corporate governagmairement of audit committee in

Nigeria will be highlighted to aid in defining thele of members of the audit committee.

Learning Outcome
By the end of the unit, you should be able to usided the significance of the audit

committee of the committee from the point of fuaati

Audit Committee of the board

The audit committee is a committee of the boardictors that the board delegates its
responsibilities for oversight functions over thempany's financial reporting, audit

functions and internal control. The audit commifpeevides oversight over the internal

control function of companies by serving as a cleekbalance on a company's financial

reporting system.

Members of the audit committee should be famili&hwhe processes and controls that
exist in a company. They must also be familiar witle operations of the control
measures so that they will be capable of asceniie effectiveness of the controls and

to determine whether to recommend a new systemreviaw of the existing control
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systems. In view of the central and essential ofl¢he committee, members of the
committee are expected to liaise with company mememt, the internal auditors, and
the independent auditor to gain the knowledge nééal@rovide appropriate oversight

functions.

In order to effectively discharge their oversightids of internal control, members of the
audit committee should be knowledgeable in findrmoiatters. Particularly, they should
demonstrate awareness of financial statement frauoich includes intentional

misstatements and careless and negligent omis§ions financial statements. They
should also be able identify asset misappropriatiorgery, theft of money, inventory
theft, payroll fraud, or theft of services. Genbrathey should be able to identify
corruption, and potential areas of corruption ia tirganisation. These may include
schemes such as kickbacks, shell companies andsbtibinfluence decision makers

generally or in offering or manipulation of contrsc

The main duties of an audit committee
The duties of a typical audit committee of the lboiaclude, but are not limited to the
following.

a) Oversight of the company's independent auditorstarehsure the qualifications
and independence of the independent auditor aathataudit function.

b) Oversight of the financial reporting and disclosprecess, to promote the integrity
of the company’s financial statements.

c) Review of a company's financial information, suchi financial statements,
financial conditions and any financial informationearnings report.

d) Oversight of the company's risk assessment and geamant policies.

e) Monitoring of whistle-blower procedures to subrmbaymously complaints about
the company's accounting policies and practicesrgacthal control over financial
reporting.

f) Oversight of compliance programs to ensure compdiamth legal and regulatory
requirements.

g) Monitoring the company's code of conduct.

These functions are not exhaustive. Companies etarrdine the particular function of
its audit committee; however, the mandatory rolawdit committee are often provided

by statutes, often referred to as statutory auwaiiiroittee, in view of the importance of
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internal control functions. Thus, the role of autbimmittee in Nigeria is prescribed by
CAMA, 2020, s 404:
(1) The auditors of a company shall make a reporits members on the accounts
examined by them, and on every balance sheet arid @nd loss account, and on all
group financial statements, copies of which aré¢olaid before the company in a

general meeting during theuditors’ tenure of office.

(2) The auditors’ report shall state the mattersa# in the Fifth Schedule in addition
to the report made under subsection (1), and tlBtaushall in them case of a public
company, make a report to an audit committee wshetll be established by the public

company.

(3) The audit committee referred to in subsect@nshall consist of five members
comprising of three members and two non-execuineetdrs, the members of the

audit committee are not entitled to remuneratiam are subject to election annually

(4) The audit committee shall examine the auditorgport and make

recommendations thereon to the annual general mgeis it may deem fit.

(5) Al members of the audit committee shall barfoially literate, and at least one
member shall be a member of a professional accogtdy in Nigeria established
by an Act of the National Assembly.

(6) Any member may nominate another member obiimpany to the audit committee
by giving written notice of such nomination to geeretary of the company at least
21 days before the annual general meeting and anyimation not received prior to

the meeting as stipulated is invalid.

(7) Subject to such other additional functions @oavers that the company’s articles
may stipulate, the objectives and functions ofllndit committee are to—

(a) ascertain whether the accounting and reporpdcies of the company are in
accordance with legal requirements and agreed atlpcactices;

(b) review the scope and planning of audit requigats;
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(c) review the findings on management matters muwwtion with the external
auditor and departmental responses thereon;
(d) keep under review the effectiveness of the anyp system of accounting and
internal control;
(e) make recommendations to the board with regaithié appointment, removal
and remuneration of the external auditors of thepany; and
(f ) authorise the internal auditor to carry outwiestigations into any activities of the
company which may be of interest or concern tatramittee.
These provisions are complemented by the Nigeriadef Corporate Governance,
2018. See 11.4 of the Code
11.4.1 Without prejudice to the provision of ext&aws on the Statutory Audit
Committee, it is desirable for every Company toehav Board committee
responsible for audit.
11.4.2 All members of the committee should be ¢iadly literate and should be
able to read and understand financial statementsleAst one member of the
committee should be
a financial expert, have current knowledge in actmg and financial
management and be able to interpret financial stegets.
11.4.3 For private companies, members of the cot@eniiesponsible for audit
should be NEDs, and a majority of them should EeDBlwhere possible.
11.4.4 In the case of the statutory audit commiteeehairman should be elected
from amongst its members, and should have finatitzaécy.
11.4.5 The committee should meet at least oncg guearter.
11.4.6 Subject to the provisions of extant lawsryepublic
company should establish a statutory audit committéaich shall perform the
following functions:
11.4.6.1 Ascertain whether the accounting and repgmpolicies of the Company
are in accordance with legal requirements and agrethical practices.
11.4.6.2 Review the scope and planning of auditireqents.
11.4.6.3 Review the findings in management latteonjunction with the external
auditor and
management responses thereon.
11.4.6.4 Keep under review the effectiveness of Gbepany's system of

accounting and internal control.
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11.4.6.5 Make recommendations to the Board reggrttie appointment, removal
and remuneration of the external auditors of therpany.
11.4.6.6 Authorise the internal auditor to carry tomvestigations into any

activities of the Company which may be of intesestoncern to the committee.

As indicated above, the important role of the acdibhmittee of the board is re-echoed
by the corporate governance code, even thougfaistatutory requirement for public
companies. See 11.4 of the Code in detalil, for ékiensive roles of the audit

committee.

SELF-ASSESSMENT EXERCISES

a) The role of audit committee in a Nigerian compag imatter of statutory
mandate. Do you agree? Justify your response.

b) Mention any two roles of the audit committee ofoaial.

c) While members of audit committee are expected tkrosvledgeable in
financial matters, there are broad specific ancegdrcharacteristics they
are expected to possess to be able to meaningfuiyibute to the work of
the committee. Briefly discuss the particular ardeagal traits an audit
member must possess.

d) What is audit committee?

3.4 Summary
This Unit outlined the scope of the role of auditrenittee of the board of directors of a
company. It outlines the roles of the committedurtherance of the analysis of the
module of the internal control system in a compadrtye analysis of the role of audit
committee in this Unit is not an exhaustive exardameof the role of audit committees.
Further reading is required. However, the mainedutif an audit committee have been
highlighted in the Unit. Particularly, the statutoole of audit committee in Nigeria were
outlined. This is complemented with an outlinehs provisions of the Nigerian Code of
Corporate Governance 2018 on the role of audit citi®®@s in corporate entities

registered in Nigeria.
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3.5 References/Further Reading/Web Sources
1) Brian Cole,Corporate Governance ICSA Study TéKISA Publishing Ltd Saffron
House London 2015
2) Bob Tricker,Corporate Governance: Principles, Policies and RireesOUP 2019
3) Deloitte, The Role of the Audit Committee, Centog Board Effectiveness 2018

access via the link -

https://www?2.deloitte.com/content/dam/Deloitte/usfidments/center-for-board-

effectiveness/us-audit-committee-resource-guidéesel.pdf

3.6 Answers to Self-Assessment Exercises

a)

b)

d)

Yes, | agree. By virtue of section 404 CAMA 202@ atigerian Code of Corporat

Governance 2018 all public companies must haveuait aommittee. For private
companies, this depends on whether it is a publerest entity within the meaning

of Financial Reporting Council of Nigeria Act 204hd specifically, sectioh1.4.3

of the Nigeria which provides that for (relevantjvate companies, members of the
committee responsible for audit should be NEDs, mndt of them should be INEDs

where possible

The roles of the audit committee of the board idetu
(i) review of a company's financial information, suehta financial statements
financial conditions and any financial informationearnings report.
(i) Oversight of compliance programs to ensure compdiawith legal and
regulatory requirements.
(iii)Monitoring company’s code of conduct

Particularly, they should demonstrate awarenesmaincial statement fraud, whic

includes intentional misstatements and careless r@gligent omissions from

financial statements. They should also be abletiiyeasset misappropriation

forgery, theft of money, inventory theft, payrathtid, or theft of services. Generall
they should be able to identify corruption, andemtial areas of corruption in th
organisation. These may include schemes such &bddks, shell companies arj
bribes to influence decision makers generally omffering or manipulation of
contracts.

It is a committee of the board of directors tha&t blvard delegates its responsibiliti
for oversight functions over the company's finaheggporting, audit functions an
internal control. The audit committee provides sigit over the internal contrg
function of companies by serving as a check andrigal on a company's financi
reporting system
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MODULE 4 INTERNAL CONTROL AND AUDIT FUNCTIONS

Unit 4: External Audit Function

1.1 Introduction

1.2 Learning Outcomes

1.3The Role and Scope of External Audit Function

4.3.1 Liability of Auditors
4.3.2 Auditor Independence and Challenges

1.4Summary

1.5References/Further Reading/Web Sources

4.1

4.2

4.3

Introduction

This Unit concludes the analysis of internal cohtomctions in corporate entities. The
scope of the role of external auditors and theiagmce of external auditors as an
important aspect of internal control will be exasdn The analysis will show how
external audit function complements internal aaditand the audit committee of the
board. It will also indicate the role of externabéing in promoting internal control and

risk management functions of corporate entities.

Learning Outcome
By the end of the unit, you should be able to usi@ded the statutory position of the

external auditor and the situations which can igpion the discharge of the function.

The role and scope of external audit function

Company investors, creditors and other stakeholddyson the information contained
in the annual report and accounts of a company.aticeunts and reports are audited
annually by independent external auditors. The @sgpof an independent audit is to
confirm whether the reports and accounts that ezpgved by the company represent a
true and fair view of the position of the compafifiey confirm whether the financial
statements are objective and can be relied onr &feereview and audit, the auditor’s

reports are then presented to shareholders obtngany.

The audit report has two main purposes, this iredudi) to report to the shareholders of

the company whether the financial statements gitraeand fair view of the financial
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position of the company as at the end of the fir@ry@ar covered by the report, and of
its financial performance during the year; and {@) confirm whether the financial
statements comply with the relevant laws.

The audit report is contained in the company's ahmaport and accounts, and it is
addressed to the shareholders of the company. éffwetrcontaining the opinion of the
auditors is required to be independent and based thorough investigation of the
company’s control systems, accounting systems imatidial transactions in the period

under review.

Since audit reports are addressed to shareholtsrgenerally assumed that if auditors
provide a favourable audit report, the financiatsinents should be deemed to be free
from fraud or error. This view is based on thedfdlat since professional and reputable
accountants have checked the figures, they musbtvect, unless the accountants have
been negligent and careless in the discharge ofrémponsibilities. Auditors are not
particularly responsible for detecting fraud ooetin a company’s financial statements.
The board of directors of a company is responddii@reventing and detecting fraud in
their company. The board is expected to estabhiséffactive system of internal control
that should detect and prevent fraud and finarmiaktatements. A company’s system
of internal control should be designed to limit tiek of fraud and error, and the board
is also responsible for monitoring and reviewing éffectiveness of the internal control

system.

The external audit can act as a deterrent to freinde they will be expected to audit the
accounts and statements of the company. The asdititircarry out checks of control
procedures, documents and transactions of the agyripathe period under review. If
they discover fraud or deliberate or negligent migsnent during their audit work, they
should report the matter to the directors, exdegy have reasons to believe that the fraud

was carried out by the directors.

The auditors will assess the risk or possibilitgttthe fraud or error might have caused
the financial statements to be materially mislegdirhe auditors should therefore design
audit procedures that will provide reasonable ne@s®e that material fraud or error has
not occurred, and that the financial statements gitrue and fair view of the company’s

financial position and performance. However, it tnbe noted that no matter how
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detailed and well-planned an audit system is, impossible to completely guarantee
that risk of fraud or error would be detected. Ehisr scope for errors or fraud to be
undetected in certain instances. The reasonsifmitiude the following —

a) there is limited time available to auditors to savithe financial position and
statements of a company. In view of the complexirgadf auditing, for which
there is only a limited amount of time and resosy@nd since auditing is done
by sampling and testing, it would be impossiblenisure that all errors or frauds
would certainly be detected.

b) accounting systems and internal control procedaregjuite vulnerable to fraud
and error, arising from criminal collusion betwesramong employees.

c) the decisions by management to override the sysfexontrols.

However, auditors ought to be able to identify @aar a significant error during the
course of their audit work, even though all fraund @rrors may not be detected. This
implies that while auditors’ work is not conclusigeoof that fraud will be detected, a
failure by the auditors to discover a major fraudraterial error might be argued to be
the result of professional negligence. Hence, auslinust be vigilant and thorough in
the discharge of their auditing duties. If auditars negligent, they should be held liable
to the company and its shareholders. In some iosgathey can be held criminally liable.
In the performance of their duties, auditors angeexed to exercise the duties of care,
diligence and skill. Seeondon & General Bank No@895) Ch 673, at 683. Where is
was held that."...it is the duty of an auditor to bear on therlwbe had to perform that
skill, care and caution which a reasonable compgteareful and cautious auditor
would use..." Auditors are watchdogs, whose professional judgrakout a company’s
performance can attract investors to the compamgpjayi v Securities and Exchange
Commission (2009)13 NWLR (pt 1157)1, the National Council Brivatisation had
offered for sale, Federal Government’s 86.4 milliwdinary shares of African Petroleum
AP Plc. A company, Sadiq Petroleum bought 30% efgshares and became the core
investor, but later discovered that there was aealment of AP’s debt of about 22.5
billion naira and that the auditors were negligenauditing AP PIc’s accounts. If the
auditors were not negligent, Sadiq Petroleum wbalde negotiated on different terms,

since they would be aware of the debt burden ottmpany.
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4.3.1 Liability of Auditors

CAMA 2020, s 415

Auditors can be held liable for recklessly allowiag audit report to include

matters that are misleading, false or deceptive.
415.—(1) A company'’s auditor shall in the performenf his duties exercise all
such care, diligence and skill as is reasonablyeseary in each particular
circumstance.
(2) Where a company suffers loss or damage asudt @she failure of its auditor
to discharge the fiduciary duty imposed on him llysgction (1), the auditor is
liable for negligence and the directors may ingétan action for negligence
against him in the Court.
(3) If the directors fail to institute an action aigst the auditor under subsection
(2) of this section, any member may do so aftee#pération of 30 days’ notice

to the company of his intention to institute sucticm.

416.—(1) An officer of a company commits an offeiidee knowingly or

recklessly makes to a company’s auditors a stategmérether written or oral)

which—

(a) conveys or purports to convey any informationegplanation which the
auditors require, or are entitled to require, asdaors of the company ; and (b)
is misleading, false or deceptive in a materialtjzarar.

(2) A person who commits an offence under thissed liable to a penalty as

the Commission shall specify in its regulations.

4.3.2 Auditor Independence and Challenges
In view of the nature of work that auditors perfothey are essentially required to
be independent of the company where they carryttwit auditing duties. The
requirement for independence would ensure that ahatnot influenced in the
discharge of their duties and that the audit ominioll not be influenced by the

relationship between the auditor and the company.

Auditors are required to provide an unbiased antklbprofessional opinion to

the shareholders about the financial statementseoolnts of the company. An
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unmodified audit report is often seen by investws ‘clean bill of health’ for the

company.

To ensure that audit reports are unquestionableeiable, auditors must be seen
to be manifestly independent. Safeguards can aspub in place to ensure that
auditors are not influenced by anyone in the disgghaf their audit functions.

Sometimes doubts can be expressed about the irgdiepeEnof external auditors
especially in the absence of effective corporateegmnce mechanisms that
promote auditor independence. In the absence ettefé corporate governance
measures, a firm of auditors may reach audit opsiiand judgements that are
influenced by their relationship with the managetnana client company. This
may undermine the integrity and reliability of #uedit reports that are prepared by
such audit firm. For example, an official 2010 repan the collapse of Lehman
Brothers (in the USA in 2008) criticised the extdrauditors Ernst & Young for
allowing the company to account for certain tratisas (repo 105 transactions) in
a way that misleadingly improved the look of thel-@f-quarter balance sheets
during 2007 and 2008 before the bank collapsed,Adsditors of Enron, Arthur
Andersen were held liable for misleading audit repdollowing the collapse of
Enron in the United States in 2001.

There are several threats to auditor independéftoese threats are outlined in
Brian Cole’s, Corporate Governance ICSA Study TeldSA Publishing Ltd
Saffron House London 2015 page 161. They are @atlbelow.

a) Self-interest threat. This is the threat that aghtau or audit firm is earning
such a large amount of fee income from the auditraom-audit work that
its judgement will be affected by a desire to peothis income stream. For
example, if the audit firm earns a large proportigrits revenue from a
client company, it may be unwilling to annoy thiet by challenging the
figures and assumptions used by management to rerépa company’s

financial statements.

b) Self-review threat. This can arise when the audit loes non-audit work

for the company, and the annual audit involves kimgcthe work done by
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d)

the firm’s own employees. The auditors may not $eréical of the work,
or prepared to challenge it, because this woulkerguestions about the
professional competence of the audit firm. For te&son, the accountancy
profession has an ethical rule that firms musttaké on non-audit work

that may be the subject of future audit by itsfstaf

Advocacy threat. This can arise if the audit fisrasked to give its formal
support to the company by providing public statetmem particular issues
(such as promoting a new issue of shares by thepaoy) or supporting
the company in a legal case. Acting as advocateafecompany means
taking sides, and this implies a loss of independehe accountancy
profession therefore has an ethical rule that fisimsuld not take on any
non-audit work in which they may be required to @stadvocate’ for the

client.

Familiarity threat. A threat to independence occwhen an auditor is
familiar with a company or one of its directors sEnior managers, or
becomes familiar with them through a working asstien over time.
Familiarity leads to trust and a willingness toiée what the other person
says, without carrying out an investigation ingatcuracy or honesty. The
auditor will also be unwilling to think that thehatr person is capable of
making a serious error or committing fraud. A faarity threat may also
arise through personal association (for examplajlyaconnections) and

through long association with the company and asagement.

Intimidation threat. An auditor may feel threaterieg the directors or
senior management of a company. For example, a@oyrEO or finance
director may act aggressively and in a bullying neartowards audit staff,
so that the auditors are browbeaten into acceptiraj the ‘bully’ is telling
them. Both real and imagined threats can affechtlitor's independence.
A company may also threaten to take away the auditop giving the firm
non-audit work unless the auditor accepts the opsbf management. In
practice, the threats to auditor independence ast fiikely to be self-
interest threats, familiarity threats and, possikltimidation threats.

Threats to auditor independence must be identitd, measures should
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be taken to limit the threat to an acceptable leMelrisk. This is a
professional requirement for audit firms, but compa should also be
aware of the need to ensure the independence iofahditors and take
appropriate measures.

See Brian Cole’sCorporate Governance ICSA Study Te&iSA for further

reading.

SELF-ASSESSMENT EXERCISES

a) Enumerate Brian Cole’s typology of threats to anrdit
independence?

b) From your study, what factor raises as to doubts #se
independence of external auditors?

c) The study exposed the potential dangers of absdredernal
auditor independence. State them.

d) While the law recognises and punishes an exteutdita for
negligence audit, the officers of a company isspzired. What acts
of a company officer is capable of constitutingodience within the
purview of external audit?

e) Do you agree with the view that audit report camalstrategic

document in the hands of a potential investor?

4.4 Summary

This Unit examined the role of external auditorpasg of the analysis of the module on
internal control systems in a corporate entity. Thet concludes the analysis of the
module on internal control. It identifies the rolieexternal auditors as an essential aspect
of internal control measures. As part of the analg$ the Unit, the role and scope of
auditor’s functions were examined. Further, thesexto which auditors may be held
liable was outlined. In view of the essential nataf audit functions, the requirement for
independence of auditors was highlighted. Fin#lilg,challenges and threats to auditors’
independence were outlined from Brian Cole’s IC8Alg text. The analyses on external
auditors are not exhaustive, students are reqtoredgage in further reading to enhance

the scope of their knowledge on the topic.
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4.5 References/Further Reading/Web Sources
1) Brian Cole,Corporate Governance ICSA Study TéKISA Publishing Ltd Saffron
House London 2015

2) Bob Tricker,Corporate Governance: Principles, Policies and RireesOUP 2019

4.6 Answers to Self-Assessment Exercises

a)

b)

d)

Brian Cole’s threat are:
(i) Self-interest threat
(i) Advocacy threat
(iif)Familiarity threat
(iv) Self-review threat

(v) Intimidation threat

The absence of effective corporate governance méssha that promote auditor

independence.

The potential dangers are that a firm of auditoay neach audit opinions and
judgements that are influenced by their relatiopstith the management of a
client company. Effectively, this may undermine ihiegrity and reliability of

the audit reports that are prepared by such awuiit f

CAMA 2020 provides for this. Thus, a company officemmits an offence if he
knowingly or recklessly makes to a company’'s audigstatement (whether
written or oral) which conveys or purports to copegy information or
explanation which the auditors require, or aretledtito require, as auditors of
the company; and is misleading, false or decemtizematerial particular. A
person who commits an offence under this sectitinli¢e to a penalty as the

Commission shall specify in its regulations.

Yes, | agree. This is why it is said that an unrfiediaudit report is often seen b
investors as a ‘clean bill of health’ for the compaT herefore, auditors are
required to provide an unbiased and honest prafieskopinion to the

shareholders about the financial statements arabats of the company.
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MODULE 5 CORPORATE INSOLVENCY

Unit 1: Introduction to Corporate Insolvency

2.1Introduction

2.2 Learning Outcomes

2.3Introduction to Corporate Insolvency

1.3.1 What Makes a Company Insolvent?

1.3.2 The Objective of Modern Corporate Insolvency Laws

2.4Summary

2.5References/Further Reading/Web Sources

11

1.2

1.3

Introduction.

This Unit will commence the analyses on the optiamailable to a company that is
undergoing financial challenges. Several optiore arailable to a company that is
undergoing financial difficulties, these includé¢eatpts to rescue the company. Rescue
attempts include informal arrangement with creditand formal arrangements such as
schemes of arrangement, company voluntary arrangieamel administration. Where a
company cannot be rescued, liquidation will bemgtiely considered. Units 2 and 3 will
examine corporate rescue options and liquidatigpeetively. Unit 4 will examine the
extent to which directors and company officers mayheld liable for corporate failure.
This Unit will outline the elementary aspects afatvency. It will explain the factor(s)
that make a company financially distressed. It al$lo highlight the ideal objectives of

good modern insolvency law.

Learning Outcome
By the end of the unit, you should be able to défeiate between the various events of

insolvency which constantly face a company.

Introduction to Corporate Insolvency
1.3.1 What Makes a Company Insolvent?
There are various ways of defining corporate insoty. The meaning of corporate
insolvency is important because it has legal camseces, not just for the company,
but for its creditors and other relevant stakehaldénsolvency indicates financial

difficulties; thus, any definition of corporate oigency reflects the extent to which
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a company is financially challenged. Cash flow/coencral insolvency, balance

sheet insolvency and ultimate insolvency are byrieRplained below as types of

insolvency.

1) Cash flow insolvency
Cash flow insolvency can also be referred to asweruial insolvency. It occurs
when a company is unable to pay its debt as thegrbe due. Even where the
assets of a company are not in deficit, if the canyps merely unable to meet
its debt obligations to creditors, it may be coasadl to be insolvent. The reason
for this type of insolvency is that a company thmunable to meet its debt
obligations as they fall due has cash flow problemgh prevents it from being

able to meet its obligations.

In the UK this is a legally recognized type of in@mcy. Under thénsolvency
Act 1986 s 123 (1)(e), A company is deemed unable to tsagabtqe) if it is
proved to the satisfaction of the court that theapany is unable to pay its debts
as they fall due. IBNY Corporate Trustee Services Ltd v Euro§2dl13]
USKC 28 The UK Supreme Court explain inability @ypebts as ‘presently-

due debts’ and debts falling due from time to timtéhe reasonably near future’.

Similarly in Nigeria, theCompanies and Allied Matters Act 2020 571(d)
outlines the cash flow test of corporate insolveasya company that is unable
to pay its debts. Further, s 572 outlines the arstances when the condition in

s 571(d) would be deemed to be present.

A company is deemed to be unable to pay its débts(a) a creditor, by

assignment or otherwise, to whom the company ibitedl in a sum exceeding
N200,000, then due, has served on the compangalwing it at its registered

office or head office, a demand under his hand ir@ggithe company to pay
the sum due, and the company has for three weeksatier neglected to pay
the sum or to secure or compound for it to the seable satisfaction of the
creditor; (b) execution or other process issuedaojudgment, act or order of
any Court in favour of a creditor of the companyeirned unsatisfied in whole

or in part ; or (c) the Court, after taking into esunt any contingent or

95



2)

3)

prospective liability of the company, is satisftedt the company is unable to

pay its debts.

Balance Sheet Insolvency

A company may be insolvent if the value of its ésseless than the amount of
its total liabilities. It is important to assese ttinancial position of a company
before it is considered to be either solvent oolvent. For example, a company
that is insolvent in balance sheet may not neciégbarcommercially insolvent,
it may still have a good cash flow, despite itsdpgtential liability, so that if
its assets are realized, they may be able to needebt obligations. However,
when the value of the assets of the company istless the amount of its

liabilities, it is deemed to be insolvent.

The UK Insolvency Act 1986s 123(2), defines balance sheet insolvency as
follows — company is also deemed unable to pay its dehitssiproved to the
satisfaction of the court that the value of the pany’s assets is less than the
amount of its liabilities, taking into account it®ntingent and prospective
liabilities. In BNY Corporate Trustee Services Ltd v EurogiiLl3] USKC 28
The UK Supreme Court held thdt,.The express reference to assets and
liabilities is in my view a practical recognitiohat once the court has to move
beyond the reasonably near future (the length atlwvdepends, again, on all
the circumstances) any attempt to apply a cash-#stwill become completely
speculative, and a comparison of present assets piesent and future
liabilities (discounted for contingencies and deient) becomes the only
sensible test. But it is still very far from an egest, and the burden of proof

must be on the party which asserts balance-sheehiancy...see para 37.

Ultimate insolvency

Ultimate insolvency is determined as conclusiveoprthat a company is
insolvent. When a company is undergoing finandmallenges either as a result
of its inability to meet its debt obligations aeyhfall due or the value of its
assets is less than its liabilities, the assetseo€ompany may be realized (sold)
to meet its obligations. If the value of the assetess than the amount of its

liabilities, the company deemed to be insolvent.
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1.3.2 Objectives Modern Corporate Insolvency Laws

Below are some of the ideal objectives of modesolvency law.

1)

2)

3)

4)

5)

6)

7

8)

To identify and deal with an imminent insolvencyaatearly rather than a late
stage.

To attempt to rescue the distressed company asdsepbssible, so that
insolvency can be avoided, and the company canmuento trade as a going
concern.

To provide an equal and fair procedure in handiivggaffairs of the insolvent
compony, ensuring that creditors receive an equikguitable distribution of
assets.

To provide a procedure that promotes the realisatib the assets of the
insolvent which should properly be taken to satigfy debts, with the
minimum delay and expense.

To ensure that the insolvency process is conduateé fair, honest,
independent and competent manner.

To provide a mechanism that protects the intereStdl parties — creditors,
debtors and stakeholders as best as possible.

To provide a procedure that diminishes the cha#lengf insolvency on the
public.

To provide a mechanism that ascertains the regstor(she insolvency, to
investigate the conducts of the insolvent, thesoamtes, and officers of

corporate insolvents.

These objectives are not the only objectives ofcgem insolvency regulatory

regime. The objectives seek a regulation that essmbalance between the interests

of creditors and debtor companies. Importantlyuggests in (b) above that a main

objective should be to rescue a company, so teatdmpany can go through the

insolvency process and remain in business. Thispsrtant in view of the effects

of liquidation on various stakeholders of the companamely, shareholders,

creditors, employees, the community, the governmime economy and other

stakeholders. Where rescue is impossible, thevasoly procedure should be as

fair as possible, taking into consideration theioss interests that would be

affected and a mechanism to address the reasotigeforsolvency.
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SELF-ASSESSMENT EXERCISES
a) Name three types of insolvency that can face a emyp
b) List at least four objectives of corporate insolwetaws.

c) Explain what you understand by ‘ultimate insolvehcy

1.4 Summary
This Unit examined the introductory aspect of cogp® insolvency. It explained the
meaning of insolvency by reference to cash flowlwvesncy, balance sheet insolvency
and ultimate insolvency. The various objectivesaomodern insolvency regulatory
regime were also outlined. These objectives maydmentious, depending on the
quality of the arguments presented. Insolvencyni®xensive topic in corporate law.
The analyses in this unit merely identify the esiséraspects of the introduction to

insolvency, further reading is required.

1.5 References/Further Reading/Web Sources
1) Andrew Keay and Peter Waltomsolvency Law: Corporate and Personéll
Edition Lexis Nexis 2017
2) Sealy and Worthington’s Cases and Materials in CamypLaw10" Edition OUP

1.6 Answers to Self-Assessment Exercises

a) The three types are:
(i) Cash flow insolvency
(i) Balance sheet insolvency
(ii)Ultimate insolvency

b) The objectives of corporate insolvency laws are:

(i) To identify and deal with an imminent insolvencyaatearly rather than a late stage.

(i) To attempt to rescue the distressed company agbgsissible, so that insolvency
can be avoided, and the company can continuede & a going concern.
(iii)To provide an equal and fair procedure in hianrgithe affairs of the insolvent

compony, ensuring that creditors receive an equéilegjuitable distribution of assets.

(iv) To provide a procedure that promotes the realisaifdhe assets of the insolvent
which should properly be taken to satisfy its detvith the minimum delay and
expense.

(v) To ensure that the insolvency process is conductadair, honest, independent and
competent manner.

c) Ultimate insolvency is determined as conclusiveoptbat a company is insolvent. Wher
a company is undergoing financial challenges eifisea result of its inability to meet its
debt obligations as they fall due or the valug®htssets is less than its liabilities, the
assets of the company may be realized (sold) td nseebligations. If the value of the
assets is less than the amount of its liabilitles,company deemed to be insolvent

n
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2.1Introduction

2.2 Learning Outcomes

2.3 Corporate Rescue
2.3.1 Informal Process
2.3.2 Formal Process

2.4Summary

2.5References/Further Reading/Web Sources

2.1 Introduction
When a company is undergoing financial difficultiteere are several options available
to the company before the company may be liquidalbése options are attempts to
rescue the company, so that it can continue ty carbusiness and trade its way out of
insolvency. Rescue attempts include informal areamgnt with creditors and formal
arrangements such as schemes of arrangement, cpmpkmtary arrangement and
administration. This Unit will examine the main fioal and informal arrangements that

can be attempted to rescue a company that is umdgrfinancial challenges.

2.2 Learning Outcome

By the end of the unit, you should be able to

2.3 Corporate Rescue
1.3.3 Informal process
Informal process of attempting to rescue a findhczhallenged company refers
to any means that do not resort to statutory iresaly procedures. The informal
process can be commenced by the directors or oredif the company, with
professional advice. The process involves negogatith creditors to permit the
debtor company to make alternative arranged paysribat are different from the
original terms of the loan of the company. Inforrpadcess may include internal

process and work out.

Internal process usually involves professional saing in designing a plan on how
the debt may be refinanced or restructured oveerag of time. As the name

suggests, an internal agreement is made betweewrdditors and the debtor
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company to make certain payments towards the pahemount of the debt. The
payment period and arrangements are determineefénence to the circumstances
of the debt and the nature of the company's firgngosition at the time of the

agreement, considering any changes to the comparogse in the near future.

Workout is also an informal process of negotiating payment of debts due to
creditors of a debtor company. The agreement usinalludes the debtor company
trading through its difficulties with cooperationdasupport of creditors, with the
expectations that the company will trade its wayaduts financial difficulties and
ultimately be able to meet its debt obligationscteditors. The arrangement
embodying work out may also include a standstiiéagent with the creditors. The
creditors would agree not to enforce their secunitgemand payment of their debts
from the company for a period of time, to enabke diffairs of the company to be
investigated. It may ultimately lead to renegotias of the debts, restructuring or
refinancing of the debt. Since workout is an infaftrprocedure, the negotiations
will be guided by contract between the partieshematthan by insolvency
regulations. The circumstances of the companyamtikelihood of future payment
of the loans would determine the success of worgoutess between the company

and the creditor(s).

1) Advantages of informal process

There are several benefits of adopting informalcpss in resolving the

challenges faced by a company with financial diffties.

a) The process helps to protect the company from pualidiclosure of its
financial challenges, which could undermine its owarcial
reputation.

b) Itinvolves private negotiations, and it does majuire compliance with
insolvency requirement.

c) Since it is informal, it is flexible, there are ndes. The agreement is
determined by the parties.

d) Itis quick, since there are no formal procedures.

e) Both parties — the debtor and creditor can agreeays that best suit
them

f) Informal process saves costs.
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2) Challenges of informal process
Some of the disadvantages of the informal procedade the following.

a) Since itis an informal process, investigation itite cause of financial
challenges is is not included in the arrangement.

b) Informal process requires unanimous agreementiseoparties, since
it is determined by contract, rather than by insatw regulations.

c) Since unanimous consent is required, it is notibomadn creditors that
do not agree with the process.

d) Since it is an informal process, with lack of inwgation, the
directors/officers of the company may continue itrgdwhen they
ought to stop trading, thus leading to potentiabmgful trading
liability.

e) Workouts may not be accepted by every creditore@afly smaller

creditors, since it may include restructuring irrefcing.

1.3.4 Formal Process
The formal process involves the use of measureéstegrescribed by regulations
to attempt to address the financial challenge®gdarate entities. The negotiations
and agreements of the parties should be in congdiarnth applicable regulations.
These mainly include scheme of arrangement, CVA paong voluntary

arrangement and administration.

1) Scheme of Arrangement
CAMA 2020 ss 711-715; UK Companies Act 2006, ss-896, 899

A scheme of arrangement is a formal process afuetsiring a company. It
is an arrangement between a company and its shdeebar its creditors
for restructuring the debts of the company, sudbyees debt for equity swap
or by a wide variety of other debt-reduction stga&s. Usually, a scheme
requires approval by at least 75% in value of edabs of the members or
creditors who vote on the scheme, being also at Eaajority in number

of each class. If the scheme includes a reductioihe@ company's share
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capital, a separate members meeting will be caltetia special resolution

must be passed (requiring a 75% majority of thagey).

CAMA 2020, s 715
715. (1) Where a compromise or arrangement is pgedobetween a
company and its creditors or any class of them,Gbart may, on the
application, in a summary way, of the company or ahits creditors or
members or, in the case of a company being woundftbpe liquidator,
order a meeting of the creditors or class of credif or of the members
of the company, or class of members, as the case bea to be

summoned in such a manner as the Court directs.

(2) If a majority representing at least three quast in value of the
shares of members or class of members, or of theest of creditors or
class of creditors, as the case may be, being ptesel voting either in
person or by proxy at the meeting, agree to any pzomise or
arrangement, the compromise or arrangement mayefened by the
Court to the Securities and Exchange Commissiociwsiall appoint
one or more inspectors to investigate the fairrefghie compromise or
arrangement and to make a written report on ithe Court within a

time specified by the Court.

Since scheme of arrangement is a formal processpehmission of the
court is required to convene the meetings of meméaed creditors to vote
on the scheme. The court will review the schemerieet is approved, to
consider whether there has been compliance witlaggn, e.g., whether
the relevant members and creditors have approesdieme. If the court
sanctions the scheme, it becomes binding on atcedtl creditors of the

company, the members of the company and the company

A scheme of arrangement has the following charesties -
a) ltis initiated by application made to the court

b) Court orders meetings of members / creditors
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2)

c) Majority approval 75%

d) Application for court to sanction scheme compliamgth statutory
provisions; classes were fairly represented; aadthtutory majority
are actingbona fideand are not coercing the minorit$ee Re
National Bank Ltd1966] 1 All ER 1006Re Card Protection Plan
Ltd [2014] EWHC 114

The main benefits of scheme of arrangement incligd#exibility, since

shareholders and creditors can decide the scopleea$cheme. Further,
there is no recourse to insolvency requirementesimdelps to avoid
insolvency. Lastly, as soon as it is approved l®y ¢burt, it becomes

binding on the company and its creditors.

The main challenges include the significant invateait of the court, and
generally the lack of moratorium. Moratorium is aripd of time that
creditors will not demand that the payment of d&fiuld be made. This
could be regular monthly payments being suspended period of time.
In Nigeria, moratorium applies for a period of snonths. See CAMA
2020, s 717.

Company voluntary arrangements CVAs
CAMA 2020, s 434. UK Part 1, Insolvency Act 1986

A CVA s an alternative to insolvency. If a compasyndergoing financial

challenges, and it becomes aware that it wouldyliket be able to meet its
debt obligations as they become due, it can conivitic its creditors to pay
part of the debt. Since company voluntary arrangenie a statutory
procedure aimed at assisting in the rescue of apaaognin financial
difficulties, it allows a company to agree a compos or an arrangement
with its creditors in satisfaction of some, or afithe debts it owes. CAMA
2020, s 434 outlines the procedure for CVA. Thecpss is similarly
outlined in Part | of the UKInsolvency Act 198&nd the Insolvency
(England and Wales) Rules 2016.
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Although the management of a company may retaipatstion during a
CVA, a CVA is usually implemented under the supson of a registered
insolvency practitioner. CVA requires the approwd the requisite

majorities of the company's creditors and sharedrsld

The CVA takes effect if approved by both the credit and the
shareholders. If the decision taken by the creglitoreeting differs from
that taken by the company meeting, a member ofdinepany may apply
to the Court. The Court may order the decisiorhef¢company meeting to
have effect instead of the decision of the creditoreeting; or make such
other order as it deems fit. See s 438. Once th& {S\approved, it binds
all the company's unsecured creditors who werdlehtio vote at the
meeting or would have been so entitled if they ikeszk notice of the
meeting. A CVA cannot bind secured or prefereriaditors without their

consent. CVA must not unfairly prejudice the ingtseof any creditor.

The company's directors, or an administrator, whbeecompany is in
administration or a liquidator, where the compasyin liquidation can
make a proposal to the company and its creditasahCVA should be
contracted. Neither creditors nor shareholdersprapose a CVA, since
they are not fully knowledgeable about the finahg@eospect of the

company.

While the directors remain in control of the manmaget of the company
throughout the CVA process, an insolvency practéip called a nominee,
would be responsible for assisting the directotts Wie preparation of the
Proposal. After the CVA has been approved, theineen— insolvency

practitioner will oversee the implementation of G\¢A.

Benefits of a CVA

a) It is a rescue option for the company; hence irmwdy procedure is

avoided.
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b) Itis flexible.

c) Assoon as it is approved, it becomes binding @amnne entitled to vote.

d) Itis mainly controlled by debtors, hence the ekterwhich their interests

would be undermined is limited.

Challenges of a CVA
A CVA must be approved by secured and preferemtiatitors. Any

proposal or modification which affects the righfsaosecured creditor of
the company to enforce their security, will notdgplicable, except it is

approval by the creditor concerned.

3) Administration
CAMA 2020, Chapter 18. UK, Insolvency Act 1986, 8dule B1,
When a company is undergoing financial challenggempts may be made
to save it from being liquidated, by appointingetipeople to manage its
affairs. A mechanism known as administration mayubed to rescue a
financially distressed company. An administratoa igerson appointed to
manage the affairs, business, and property of andirally challenged

company.

The powers of an administrator are quite extensvece appointed, an
administrator takes over the running of the comparg/the entire business.
The directors of the company can only exercise ftimetions that are
assigned to them by the administrator. Administsatcan do anything
necessary or expedient for the management of fla@rsafbusiness and
property of the company, including the sale of ssssader a floating charge
without the consent of creditors and they can dispaf assets secured by

fixed charged with the approval of the court.

The appointment of an administrator creates a @edab moratorium.

Moratorium means the general postponement of eefoeat of all debts
owed by the company to its creditors. During theqakeof moratorium, no
legal action for the recovery of debt can be browgiainst the company.

Also, execution cannot be levied against the prypéithe company. Since
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insolvency proceedings cannot generally be takexinaga company in

administration, the effect of moratorium is thaghts of third parties are
frozen.

An administrator owes a fiduciary duty and a dutgare to the company.
Thus, they must perform their assignment with @ar@ in such a manner
as an ordinarily qualified and diligent insolvermgactitioner would do. In

Peskin v Anderson [2001] BCC 87&d inKyrris v. Oldham [2004] BCC

111),it was held that an administrator does not owdaciary duty or duty

of care to unsecured creditors of a company urtlesse is a special
relationship between them. This implies that cueditare in the same
position as the company shareholders with respetiréctors ‘duties that

are now to be performed by administrators.

The following are characteristics of administration

a) Only qualified insolvency practitioners may be apped as
administrators. An insolvency practitioner is aguoer licensed by law
to engage in insolvency practice.

b) An administrator may be appointed by the courtshenapplication
of the company, its directors, or its creditors. keay also be
appointed by a holder of a floating charge on tiele undertaking
of a company.

c) An administrator must perform his duties in theerast of the
company and creditors.

d) An administrator must deal with the properties eabanpany for the

benefit of all parties, i.e., the company, shardérd, and creditors.

The purposes of administration include the follogvarder of priority
a) Totryto rescue the company, so that it can caetinading as a going
concern. This objective must first be pursued byadministrator,
unless this is not reasonably practicable or
b) To achieve a better result for creditors than wdwddachieved on
winding-up. This is the second priority of an adistimtor. This
option should be undertaken when the first opt®nat reasonably

practicable or would not lead to a better result or
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c) To realise the properties of the company for thgppse of paying off
secured and preferential creditors. This is adasion. This option
would be undertaken if the first two options aret neasonably
practicable, and the interests of creditors woutd be harmed
unnecessarily.

The court must be satisfied that the company &yliko be insolvent, and
that administration is reasonably likely to achievéetter purpose than
would be achieved if the company becomes liquida@bson J. inRe
Consumer and Industrial Press Lttheld that

The court must be satisfied on the evidence potrddfthat at least
one of the purposes in s. 8(3) is likely to be aohd if it is to make an
administration order. That does not mean it is rhepossible that
such purpose will be achieved; the evidence musigjoer than that
to enable the court to hold that the purpose instjoe will more
probably than not be achieveth Re Transbuss International Ltd.
[2004] 2 All ER 911jt was held that an administrator is only required
to comply with instructions and proposals approbgdhe creditors
or the court; he is not required to actively seekdlives from the
court or creditors before he could act. He could “@nything
necessary or expedient for the management of fagsafbusiness,
and property of the company,” without having toksté® approval of
the court or the creditors.

SELF-ASSESSMENT EXERCISE
a) State the benefits of a scheme of arrangement.
b) List any three purposes of administration.
c) What can you identify as the challenge of compasiyntary arrangementsp

d) What are the two types of informal process of bessirescue?

2.4 Summary
This Unit examined the various mechanisms by winicithrough which steps can be
taken to reverse, positively, the fortunes of aficially necessitous company that is fast

receding into insolvent liquidation.
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1.7 References/Further Reading/Web Sources
1) Andrew Keay and Peter Waltomsolvency Law: Corporate and Persor#ll Edition
Lexis Nexis 2017

1.8 Answers to Self-Assessment Exercises

a) The benefits of a scheme of arrangement are:
() Itis initiated by application made to the court
(i) Court orders meetings of members / creditors
(iii)Majority approval 75% Application for court tsanction scheme compliance with
statutory provisions; classes were fairly represg@nand the statutory majority
are actingoona fideand are not coercing the minority.
b) The purposes of administration are:
(i) Totryto rescue the company, so that it can caetimading as a going concern.
This objective must first be pursued by an admiatst, unless this is not
reasonably practicable, or
(i) To achieve a better result for creditors than wdaddachieved on winding-up.
This is the second priority of an administratorisTéption should be undertaken
when the first option is not reasonably practicaiylevould not lead to a better
result, or
(iii)To realise the properties of the company foe purpose of paying off secured
and preferential creditors. This is a last optiblnis option would be undertaken
if the first two options are not reasonably praattie, and the interests of
creditors would not be harmed unnecessarily.

c) A company voluntary arragemente must be approvedsdmyired and preferentia
creditors. Any proposal or modification which aff@the rights of a secured creditor of
the company to enforce their security, will notapplicable, except it is approval by the

creditor concerned.

d) The informal process involves internal processamark out.
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MODULE 5 CORPORATE INSOLVENCY
Unit 3: Liquidation — Winding Up

3.1Introduction
3.2Learning Outcomes
3.3 Liquidation — Winding Up
3.3.1 Compulsory Liquidation
3.3.2 Voluntary Winding Up
3.3.3 Priority in Distribution to Creditors
3.4 Summary

3.5References/Further Reading/Web Sources

3.1 Introduction
There are several options available to a compaatyishundergoing financial challenges.
First the company may try to be rescued by tradmagvay back to financial security.
The main ways that this can be done were examiméthit 2 above. These include the
informal and formal processes. This Unit will take analysis further. When a company
experiences financial challenges, and the rescu®mnspexamined in Unit 2 are
unsuccessful, the company will be liquidated. Thisit examines the meaning and

regulatory control over the liquidation of companas a result of insolvency.

3.2 Learning Outcome
By the end of the Unit, you should be able to usterd the various modes of winding

up of a company, how and when to activate them.

3.3 Liquidation
Where the rescue options examined in Unit 2 areeoessful, the life of the company
will be wound up. This is referred to as liquidatior winding up the affairs of a

company. This would either be compulsory liquidatw voluntary liquidation.

3.3.1 Compulsory liquidation
A compulsory winding up occurs when a court makesoeler that a company
should be wound up. It is also referred to as wigdip by the court. The court may

wound up a company for various reasons, includmginability of a company to
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pay its debt, i.e., an amount exceeding N200,0@0hwmndred thousand naira is not
paid after three weeks, when demanded by the oréslit In such instance, the court
winds up the company because the company is insol¥fée Federal High Court

has the jurisdiction to wind up companies in Nigeri

See CAMA, 2020, ss 570, 571 (d) and 572
571. A company may be wound up by the court if
(a) the company has by special resolution resottiatithe company be wound up
by the Court
(b) default is made in delivering the statutory ogpto the Commission or in
holding the statutory meeting ;
(c) the number of members is reduced below twoarcase of companies with more
than one shareholder ;
(d) the company is unable to pay its debts ;
(e) the condition precedent to the operation ofdbepany has ceased to exist ; or
(f) the Court is of opinion that it is just and eigble that the company should be

wound up.

It can be observed from the provisions of s 57valtbat there are several instances
where the court may wind up a company. Howeverrtbst important circumstance
for the compulsory winding up of a company is as tiuthe inability of the company
to meet its debts obligations and on the groundiths just and equitable to wind
up the company. Since the focus of the analysisigUnit is liquidation as a result
of insolvency, the inability to pay debt in s 571liglthe focus of our analysis. S 572
defines the circumstance(s) where a company witléemed to be unable to meet

its debt obligations.

572. A company is deemed to be unable to pay s dfe—

(a) a creditor, by assignment or otherwise, to whibencompany is indebted in a
sum exceeding N200,000, then due, has served amthgany, by leaving it at its
registered office or head office, a demand undsihifaind requiring the company to
pay the sum due, and the company has for threesvikekeafter neglected to pay

the sum or to secure or compound for it to the seable satisfaction of the creditor;
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(b) execution or other process issued on a judgyaitor order of any Court in
favour of a creditor of the company is returnedatisdied in whole or in part; or
(c) the Court, after taking into account any cogént or prospective liability of the

company, is satisfied that the company is unabfeioits debts.

Since winding up in an insolvency process, the ttault appoint a liquidator to
conduct the proceedings in winding-up a company tmgerform the duties
conferred on them by the court. Where there iscamey, the official receiver shall
by virtue of his office, act as liquidator untilcdua time when the vacancy is filled.
On the appointment of the liquidator, the powers daties of directors will cease,
these duties will now be performed by the liquidaexcept as determined by the

court.

The powers of the liquidator are quite extensiveylcan exercise all the powers of
the directors and other powers that are reasonaigental to the role of a
liquidator, such as —
a) bring or defend any action or other legal prdaggein the name and on behalf
of the company;
(b) carry on the business of the company so famag be necessary for its
beneficial winding-up;
(c) appoint a legal practitioner or any other ralgvprofessional to assist him in
the performance of his duties;
(d) pay any classes of creditors in full

See s 588 for the extensive powers of a liquidator.

3.3.2 Voluntary winding up
CAMA, 2020 s 564 and 573
Voluntary winding up may be instituted by a petitipom the company, its director,
creditors, or any of the parties outlined in s $73
573. (1) An application to the court for the wingliop of a company shall be by
petition presented subject to the provisions of feiction, by —
(a) the company or a director;
(b) a creditor, including a contingent or prospeeticreditor of the company;

(c) the official receiver ;

111



(d) a contributory;

(e) a trustee in bankruptcy to, or a personal regmretative of, a creditor or
contributory;

(f) the Commission under section 366 of this Act ;

(9) a receiver, if authorised by the instrumentemdhich he was appointed; or
(h) by all or any of those parties, together oraegely.

Upon receipt of the petition to wind up a compahg, court shall consider the merit
of the petition. The Court shall not make a winduorder on any petition unless
the court is satisfied that the voluntary winding-or winding-up subject to

supervision, cannot be continued with due regatti¢dnterests of the creditors or

contributories.

3.3.3 Priority in distribution to creditors

The priority in the distribution of assets of aliidated company is outlined in s 657.

657.—(1) In a winding-up, there shall be paid ifopty to all other debts—

(a) all local rates and charges due from the comypairthe relevant date, and having
become due and payable within 12 months immediaéftre that date, and all pay-
as-you-earn tax deductions and other assessed ,tgteperty or income tax
assessed on or due from the company up to the ddayaf assessment next before
the relevant date, and in the case of pay-as-you-tx deductions not exceeding
deductions made in respect of one year of assessandnin any other case, not
exceeding in one year’'s assessment ;

(b) deductions made from the remuneration of eng@syand contributions of the
company under the Pension Reform Act ;

(c) contributions and obligations of the companyden the Employees’
Compensation Act ;

(d) all wages or salaries of any clerk or servamtréspect of services rendered to
the company

(e) all wages of any workman or labourer, whethayable for time or for piece of
work, in respect of services rendered to the compamd

(f) all accrued holiday remuneration becoming pdgalo any clerk, servant,

workman or labourer (or in the case of his deatlaty other person in his rights)
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on the termination of his employment before oheysffect of the winding-up order

or resolution.

Further, under subsection 4 of s 657, the nextravtipriority in the distribution of
the assets of a liquidated company after the ltaedslin subsection 1 have been
satisfied are —

(4) The debts shall—

(a) rank equally among themselves after the exgasisghe winding-up and shall be
paid in full, unless the assets are insufficienteet them, in which case they shall
abate in equal proportions; and

(b) if the assets of the company available for paytof general creditors are
insufficient to meet them, have priority over tha&ims of holders of debentures
under any floating charge created by the compary lag paid accordingly out of
any property comprised in or subject to that charge

(5) Subject to the retention of such sums as manebessary to discharge the costs
and expenses of the winding-up, the debts shatlisisharged immediately if the
assets of the company are sufficient to meet them.

(6) Notwithstanding the foregoing and any othenyismns of this Act and any other
law applicable in Nigeria where it relates to settlent of claims in the winding-up
of a company, claims of—

(a) secured creditors, as defined under this Amallgank in priority to all other
claims, including any preferential payment understiAct or any other debts
inclusive of expenses of winding-up ; and

(b) the equity holders shall rank last.

(7) In this section, “the relevant date” means—

(a) in the case of a company ordered to be woundamgpulsorily which had not
previously commenced to be wound up voluntariydéie of the winding-up order;
and

(b) in any other case, the date of the commenceaie¢hé winding-up

It should be noted that there is a difference betwliguidation and receivership.
Where a receiver is appointed, the appointmentigay a secured creditor, usually
a bank or any other creditor, to manage the compatie interest of the secured

creditor. The receiver will manage the company@edver the amount owed to the
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creditor. Liquidation is a process where the a$faif a company are wound up and
a liquidator is appointed to manage the companysafidhe assets of the company
in order to recover the amount of money that isdweecreditors. If any assets or
money is left after the creditors are paid, thealhalders will share in the remaining

assets, then the company will be dissolved.

SELF-ASSESSMENT EXERCISE

a) ldentify cases which constitute evidence of a camgjza
inability to pay its debt.

b) What is the difference between receivership andidiation?

c) What consideration will limit the discretion of theurt to make
a winding up order?

d) Who can present a petition for voluntary winding?up

3.4 Summary
This Unit explained liquidation as the ultimateioptavailable to a financially distressed
company if the rescue options examined in Unit € ansuccessful. Liquidation or
winding up can either be voluntary or compulsoryvéuntary winding up may be
commenced by the company, directors, creditorsoatributory, by a petition to the
court. A compulsory liquidation is also referredaliquidation by the court. The Unit
also identified the powers of a liquidator. It veated that the powers of liquidators are
quite extensive. The limit of their powers can obky curtailed by the court. Since
liguidation brings the life of a company to an eadd in view of the multiple interests
attached to a company, the court often considerextent to which liquidation is the
best option, having regard to the particular cirstances of the company and the
interests of the stakeholders. The analysis inuhis is not an exhaustive discussion of
the regulatory framework for liquidation. The Unierely outlined the main aspects of

liguidation. Further reading is required.
3.5 References/Further Reading/Web Sources
1) Andrew Keay and Peter Waltoipsolvency Law: Corporate and Persondf

Edition Lexis Nexis 2017
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2) Imo J. Udofa and Richards U. Ekeh, ‘The Statuskolé of Liquidators in the
Winding-Up of Companies in Nigeria: A Critical Euvaltion’ (2016) 8European
Journal of Business and Managem#48-158.

3) P. Omar,'Thoughts on the Purpose of Corporate Rescue’ (L9@urnal of
International Banking Law

4) P. Okoli, ‘Rescue culture in the United Kingdonalites and the need for a delicate

balancing act{2012) International Company and Commercial Lawi®&\61

3.6 Answers to Self-Assessment Exercise

a) The cases in which a company is deemed unableytdpdebt are:
() a creditor, by assignment or otherwise, to whomcitipany is indebted in a sum
exceeding N200,000, then due, has served on thepamm by leaving it at its
registered office or head office, a demand undgrhaind requiring the company to

pay the sum due, and the company has for threesnbekeafter neglected to pay the

sum or to secure or compound for it to the reaslersdiisfaction of the creditor;

(if) execution or other process issued on a judgmengraarder of any Court in favour

of a creditor of the company is returned unsatiiiewhole or in part; or

(iithe Court, after taking into account any cawgient or prospective liability of the
company, is satisfied that the company is unabfeaipits debts

D

b) Where a receiver is appointed, the appointmentadenby a secured creditor, usually a
bank or any other creditor, to manage the compaulyd interest of the secured creditor
The receiver will manage the company and recoweathount owed to the creditor.
Liquidation is a process where the affairs of a jgany are wound up and a liquidator is
appointed to manage the company and sell the asfséftis company in order to recover
the amount of money that is owed to creditors.

c) The Court shall not make a winding-up order ongetjtion unless the court is satisfied that
the voluntary winding-up or winding-up subject tgpsrvision, cannot be continued with
due regard to the interests of the creditors otrdmriories.

d) The following persons can present the petitionviduntary winding up:
(i) the company or a director
(if) a creditor, including a contingent or prospectiveditor of the company
(iii)the official receiver
(iv)a contributory
(v) a trustee in bankruptcy to, or a personal repreatae of, a creditor or contributory
(vi)the Commission under section 366 of this Act
(vii) a receiver, if authorised by the instrument undircl he was appointed; or
(vii) by all or any of those parties, together or sepalat
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MODULE 5 CORPORATE INSOLVENCY
Unit 4: Liability of Directors

4.1
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Learning Outcomes
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4.3.1 Wrongful Trading

4.3.2 Fraudulent Trading

4.3.3 Disqualification of Directors
Summary

References/Further Reading/Web Sources

Introduction.

The role of the board of directors in central te Huccess of a company. They run and
manage the business of a company; they determgniextkstment strategies and ensure
that the company policies will promote the econosuiccess of their companies. They
are also ultimately responsible to the shareholdérthe company. Thus, corporate
failure or success are often attributed to the obl#irectors. In view of the essential role
that directors play in running a company, they rnayersonally liable if it is shown that
they acted negligently or fraudulently in the pdrioreceding the insolvency of their
company. This Unit will examine the extent to whitirectors may be held liable when
a company becomes insolvent, especially where tdireevere negligent or where they
acted fraudulently. The analysis in the Unit wi# bmited to wrongful trading and
fraudulent trading. Further, the extent to whichediors may be disqualified will be

included in the analysis.

Learning Outcome

By the end of the unit, you should be able to erplae meaning of wrongful trading and

fraudulent and also identify circumstances in wladrector can be disqualified.

4.3

Liability of Directors
4.3.1 Wrongful Trading
CAMA 2020, s 673; UK Insolvency Act 1986, s 214
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When a company is undergoing financial challenges,directors should assess
the financial situation of the company. The redsonhis assessment is to consider
whether the company can continue to trade, witheaiing the financial position
of the company worse and further undermine therests of creditors. If a
company is undergoing financial crisis and theaoes fail to assess the financial
position of the company and continue to trade, twd plunge the company into
further crisis. The directors may be held persgri&ble if the company is wound
up. The court may order the directors to persor@iytribute to the assets of the
company upon winding up. A liquidator can applytie court that the directors

should be made to personally contribute to thetasgehe company.

The wrongful trading provision applies where thiofwing occurs.
a) a company goes into insolvent liquidation, and
b) the directors of the company knew or ought to Haw@vn that in view of
the financial challenges that the company was épeng, there was no
prospect of the company avoiding insolvent liquoiatand
c) The directors did not take every step that oughhdwe been taken to

minimise losses to the company’s creditors.

In determining whether a director knew or oughh&we known that the company
cannot avoid insolvent liquidation, and whetheestok every step to minimise
the losses of the creditors, the standard to be issinat of aeasonably diligent
person.The court will consider the extent to which theedtors acted reasonably
by reference to
a) the general knowledge, skill, and experience oémsgn carrying out the
functions of a director, and

b) the general knowledge, skill and experience ofidugicular director.

See s 673
673.—(1) Subject to subsection (3), if, in the seuwnf the winding-up of a
company, it appears that subsection (2) appliggiation to a person who is
or has been a director of the company, the Courtilee application of the
liquidator, may declare that that person is to hbable to make such

contribution (if any) to the company’s assets as@ourt deems proper.

117



(2) This subsection applies in relation to a perden

(a) the company has gone into insolvent liquidation

(b) at some time before the commencement of thtingiup of the company,
that person knew or ought to have concluded thetettwas no reasonable
prospect that the company would avoid going insmivent liquidation, and
(c) that person was a director of the company at thme.

(3) The Court shall not make a declaration undes gection with respect to
any person if it is satisfied that after the coraitspecified in subsection

(2) (b) was first satisfied in relation to him, th@erson took every step with a
view to minimising the potential loss to the compsreditors as (assuming
him to have known that there was no reasonablepmtisthat the company
would avoid going into insolvent liquidation) heghu to have taken.

(4) For the purposes of subsections (2) and (3 félcts which a director of a
company ought to know or ascertain, the conclusimsh he ought to reach
and the steps which he ought to take are thosehmwimuld be known or
ascertained, or reached or taken, by a reasonaliigeht person having
both—

(a) the general knowledge, skill and experiencet tmay reasonably be
expected of a person carrying out the same funsti@mare carried out by that
director in relation to the company ; and

(b) the general knowledge, skill and experience that director has.

For directors to be personally liable under s @tfyve, there is no need to prove
that the company or the directors acted with theninto defraud creditor$Vhat

is required is that the directors had not takenrg\step necessary to safeguard the
interest of creditors. They acted carelessnessegtigently. Before a wrongful
trading claim can be brought against directorsctimapany should be undergoing
insolvent liquidation process, because, the ontggewho can bring a wrongful
trading claim is the liquidator. On the applicatioythe liquidator, the court may
declare that the director is liable to make a dbution to the company’s assets in

an amount that the court thinks fit.

In Re DKG Contractors Ltd1990), the company had a contract to do some work

and a director carried out the work himself wite bivn equipment and workers,
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while the company provided the materials. The mahaywas due to the company
was paid to the director. In the last 10 monthigsdife, the company was insolvent
but within this period, a further sum of £400, 0f@s paid to the director. The
liquidator applied to the court to recover this mpnit was held that the director
was liable for wrongful trading since creditors argitled to have the company’s
assets kept intact.

SeeRe Continental Assurance Co of London[@207] 2 BCLC 287

The company became insolvent and the liquidat@gext among other things that
the directors should be held liable for wrongfading under the UKnsolvency
Act 1986 s 214. The directors continued to trade afterisiscmeeting, which
should have made it clear that there was no reassmmospect of avoiding
insolvency. It was held that the liquidators faitedhow a case of wrongful trading
or misfeasance against the director. That the wirecacted appropriately given
their available information and advice. They hadlemeareful considerations at the

crisis meeting.

Directors are not prevented from trading whilecbenpany is undergoing financial
difficulties, since it is practicable for a compathat is undergoing financial
challenges to trade its way out of the financiallgmges. What is required is that
the directors must assess the situation and diligeonsider whether having
regard to the financial circumstances of the corgp#rere is a likelihood of the
company avoiding insolvent liquidation. If it is likely that the company would
not avoid liquidation, then directors should stopding. So, there is directors
dilemma whether to stop trading. This dilemma stidee resolved by diligently
assessing the financial position of the companyedors should seek competent

advice.

The courtin Sec. of State for Trade and Industry v. Ta{d®97) observed thus:

The companies legislation does not impose on diree statutory duty to
ensure that their company does not trade while luesd; nor does that
legislation impose an obligation to ensure that¢hepany does not trade
ata loss... Directors may properly take the view this in the interest of
the company and of its creditors that although ment, the company
should continue to trade out of its difficulties©iel may properly take the
view that it is in the interest of the company #@sdcreditors that some
loss-making business should be accepted in antioipaof future
profitability. They are not to be criticised if $hgive effect to such views
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properly held. But the legislation imposes on dioes the risk that trading
while insolvent may lead to personal liability. 8&c 214 imposes that
liability where the director knew, or ought to hasencluded, that there
was no reasonable prospect that the company wout@dainsolvent
liquidation.

A director may avoid liability if he can shothat he took every step necessary to
minimise the losses to the company’s credittgssoon as he realised that the

company has no reasonable prospect of avoidindvesbliquidation.

4.3.2 Fraudulent Trading

CAMA s 672

Fraudulent trading occurs where directors or otifiizers of a company engage in
trading with intent to defraud creditors of theangpany, any other creditors, or
they trade for any fraudulent purpose. It impliestf from the onset, the directors
or officers of the company, used the company aveh&cle to commit fraud. They

dishonestly engage in the transaction for the memd obtaining benefits without
intending to pay the creditors. The difference leetw fraudulent and wrongful

trading is that fraudulent trading involves theiletate intention of directors to
commit fraud, by engaging in transactions withob¢ intent of paying the

creditors. For example, obtaining goods on credhaut intending to pay for the

goods, obtaining loans from lenders using falseaetng record and receiving
large deposits from customers without intendingupply them with the goods are

examples of fraudulent trading.

Whereas wrongful trading is not a deliberate atteatlefrauding creditors, but
the directors acted carelessly or negligently, aiing to assess whether the

company would likely be able to pay for the trangeans that they engaged in.

See CAMA 2020, s 672
1) If, in the course of the winding-up of a compahgppears that any business
of the company has been carried on in a recklessweezor with intent to defraud
creditors of the company or creditors of any otherson, or for any fraudulent
purpose, the Court, on the application of the d@dficeceiver, or the liquidator or

any creditor or contributory of the company, mdyit deems proper to do so,
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declare that persons who were knowingly partiesthie carrying on of the
business in that manner, is personally responsibighout any limitation of
liability for all or any of the debts or other lidhies of the company as the Court

may direct.

In relation to wrongful or fraudulent trading, citeds of a company include
suppliers of goods or services and lenders of momelie company. It does not
matter whether the debts are payable immediatedy arfuture time. IMorphites

v. Bernasconi[2003] EWCA Civ 289, it was held that the defranglof a single
creditor by a single transaction could properlydescribed as the carrying on of a
business with intent to defraud creditd®e Williams Leith Brogl932] 2 Ch 71 —
incurring debt when there is no reasonable prospegaying it back was an
indication of dishonestyR v Grantham [1984QB 675 — Purchasing goods on

credit when there was no likelihood of payment Wasdulent trading.

Similar to the circumstances relating to wrongfatiing, a company may continue
to trade when it is undergoing financial challengegh the hope of avoiding
insolvent liquidation. Failure to avoid liquidatiomithout fraud will not likely lead
to the liability of directors.Per Buckley J irRe White and Osmond (Parkstone)
Ltd (1960)105 CLR(unreported) observed that:

There is nothing to say that directors who genuyitalieve that the clouds will
roll away and the sunshine of prosperity will shinpon them again and
disperse the fog of their depression are not eutitb incur credit to help them
get over the bad time.

Making a bad but honest commercial judgment toinasttrading while insolvent

is therefore not evidence of fraud.

4.3.3 Disqualification of Directors
CAMA s 280
A company director may be disqualified from holdihg position of director for
a certain period of time if they were involved iradd or misfeasance. The
Companies and Allied Matters A@020 CAMA makes provision for instances

where a person may be disqualified as a director.
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The first instance is without regards to the wigdip of a company. A fraudulent
person may be disqualified by the court from becwndirectors and a person who
is convicted can also be unilaterally disqualiflegdthe court, by virtue of being
convicted of an offence in connection with the pooiom, formation, or
management of a company. The effect of the disfigation is that they shall not
be a director or in any way directly or indirecttgncerned or take part in the

management of a company for a specified perioccxoeeding 10 years.

The second instance is in relation to a companygeound up. A person may be
disqualified from being a director of a companthiir conduct contributed to the
winding up of the company. If it appears in therseuf winding up that a person
has been guilty of an offence whether or not heldeen convicted, or has been
guilty, while an officer of the company, of anyicin relation to the company or
of any breach of his duty to the company, the ceball make an order that that
person shall not be a director of or in any wayethiar directly or indirectly, be

concerned or take part in the management of a coynfoa a specified period not

exceeding 10 years.

See 5280 (1)
(a) a person is convicted by a High Court of arfgieé¢e in connection with the
promotion, formation or management of a company, or
(b) in the course of winding-up a company, it appehat a person—
(i) has been guilty of any offence for which hé&able (whether he has been
convicted or not) under sections 668-670 of this &c
(ii) has been guilty of any offence involving frattee court shall make an order
that that person shall not be a director of or inyaway, whether directly or
indirectly, be concerned or take part in the mamagat of a company for a
specified period not exceeding 10 years
(2) The period of disqualification referred to iabsection (1) shall commence
after the sentence for the offence has been senved the date the fine for the

offence is paid.

The objective of the disqualification order is tosare that only fit and proper

persons are appointed to manage the affairs a agmfias aimed at providing

122



safeguards to the public by prohibiting people #rat unfit to manage the affairs
of a company from doing so for a period of timee & UKReport of the Review
Committee on Insolvency Law and Pract{z882) Cmnd 8558, also known as the

‘Cork Report'.

SELF-ASSESSMENT EXERCISES

a) What are the indicative events of wrongful trading?

b) What compelling case would mitigate or relief treegonal liability
of a director for wrongful trading?

c) Under what circumstances would a person be didedilirom

being a director in a company?

d) What is the significance of a disqualification arz2le

4.4 Summary
This Unit identified instances where directors afiicers of an insolvent company
may be held liable for wrongful trading and fraughtltrading. The difference between
fraudulent trading and wrongful trading was outtinEraudulent trading occurs if it is
shown that directors intended to defraud credittiile wrongful trading occurs where
directors carelessly or negligently continue talé¢raleading to losses to creditors. In
wrongful trading, what is required is that the dices had not taken every step
necessary to safeguard the interest of creditbistterefore easier to prove wrongful
trading than fraudulent trading. Further, the paagrthe court to disqualify directors
for misconduct was outlined. This power is exertibg the court to safeguard the
public interests and prevent fraudulent and urispns from managing the affairs of

a company. There is scope for further reading.tBeéurther reading list below.

4.5 References/Further Reading/Web Source
1) Andrew Keay and Peter Waltoipsolvency Law: Corporate and Persondf
Edition Lexis Nexis 2017
2) Prince Diarah, ‘Comparative Analysis of the Legabkne for the Disqualification
of Directors: Nigeria and UK Compared’ (2020YJ4ilag Law Review 60-185
3) Valentine Tebi Mbeli, ‘Disqualification of Comparjirectors Under Nigerian
Law: An Overview’ (2017) 1 KIULJ
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4) R. Werdnik, ‘Wrongful trading provision — is it éfent?” 2012 Insolvency
Intelligence 81
5) 1. Dabor, ‘The directors' disqualification competsa order regime: the panacea for

preventing corporate abuse?’ (2018) 39 Comp. L&B8. 2

4.6 Answers to Self-Assessment Exercise

a) The indicative events of wrongful trading are:
(i) a company goes into insolvent liquidation, and
(i) the directors of the company knew or ought to Han@wn that in view of the
financial challenges that the company was expeingnthere was no prospect

of the company avoiding insolvent liquidation, and

19%

(ii)the directors did not take every step that loiutgp have been taken to minimis

losses to the company’s creditors.

1

b) Where the wrongful trading is not a deliberateratieat defrauding creditors, but the
directors acted carelessly or negligently, by fgilio assess whether the company

would likely be able to pay for the transactiorsttthey engaged in.

c) The first instance is without regards to the wirgdip of a company. A fraudulent

U

person may be disqualified by the court from becwgndirectors and a person who i
convicted can also be unilaterally disqualifiedtis court, by virtue of being
convicted of an offence in connection with the podion, formation, or management
of a company. The second instance is in relaticm¢ompany being wound up. A
person may be disqualified from being a directoa cbmpany if their conduct

contributed to the winding up of the company.

d) The effect or significance of the disqualificatigrthat they shall not be a director of
in any way directly or indirectly concerned or tglet in the management of a

company for a specified period not exceeding 10syea
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MODULE 6 COMPANY TAXATION

Unit 1: General Introduction

11
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Introduction

Learning Outcomes

Business Entities and Taxation in Nigeria
Tax Holidays

Summary

References/Further Reading/Web Sources

Introduction

There are several reasons for paying taxes. Tles®ms can be summarised into two
main objectives, these include, to fund governmeqenditure and to promote the

objectives of welfare economics. Governments adtesg/orld engage in infrastructural

development and other public service functionsfura these objectives, governments
require significant financial resources, hencegsaare levies to aid governments in

fulfilling their mandate

Apart from aiding government financial requiremen#ses can be imposed to promote
the objectives of welfare economics. Welfare ecoiaemns concerned with the ways that
government allocates resources in a country, td theeneeds of people in a society and
enhance their wellbeing. Examples of ways that das@n be used to promote the
objectives of welfare economics include, incomeigstetbution, to correct market

failures, via negative externalism, e.g., additicaaes levied on industries that cause
environmental pollution and via paternalism by irsipg additional taxes on cigarettes
to discourage smoking. Thus, among other reasbasnain reasons for imposing taxes

include funding government expenditure and to premeelfare economics.

There are several types of taxes, these includsopal income tax, value added tax,
capital gains tax, corporation tax and in some ts) inheritance tax may be levied.
This Module is concerned with corporation tax. Tiein aspects of corporation tax will
be examined in the module. The Unit will explaie thtroductory matters relating to

corporate taxation in Nigeria
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1.2

1.3

Learning Outcome.
By the end of the unit, you should be able to
a) Explain the rationale for taxation
b) Identify taxable persons (entities) in Nigeria and

¢) Understand the concept of tax holidays and eligéiities.

Business Entities and Taxation in Nigeria

Different types of business can be establishedigef¥, such as companies limited by
shares, partnership business, (including limitedtneaship and limited liability
partnership) and trusts. Some of these businesslesemay be exempt from paying
taxes, these include, approved charitable orgaoisatcooperative societies, religious
bodies, trade unions and companies formed to p@msmdrts. The tax-exempt status is
limited to income generated from their explicithandated activities and does not apply
where they engage in business outside those &divithese organisations may be
established either as trusts at common law or u6ddA 2020, as companies limited

by guarantee or as incorporated trustees.

The scope of taxation as it affects organisatiomgehbeen extended to educational
institutions; they no longer enjoy tax exempt statand they have now been excluded

from the list of tax-exempt vehicles under #irance Act2021s 28.

Some business organisations that are created isjalégn can also be exempt from
paying taxes, depending on the establishing law thedpurpose of setting up the
organisation. Statutory corporations that are distedal to promote socio-economic
development in Nigeria are exempt from paying taxdewever, those statutory
corporations that have profit making objectives mayequired to pay taxes, such as the
Nigerian National Petroleum Corporation NNPC, irewi of their profit-making

underlying objective.

Companies are required to pay income tax on tlemile profits. The distributable

dividends in companies are also subject to withinglthx, before the dividends are paid
out to the shareholders of the company. Meanwlalenership business pay tax on the
income of the partners. Trust entities are taxethermncome paid out to the beneficiaries

of the trusts. For example, the trustee of a wuittis treated as a company and the unit
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1.4

holders are treated as shareholders for incompuposes. However, dividends that are

distributed to unit holders in a unit trust arerape from tax.

Tax Holiday

Finance Act 2021

Capital Income Tax Act 2007

Nigeria Export Processing Zones Authority Act 1992

In Nigeria, some companies that operate in cefitadustries are either exempt from

paying taxes for a period of up to five years aytlpay a reduced rate of tax. The
exemption and reduction apply to the profit of thempanies and the dividends
declared by the directors in the company. The comegaeligible for these tax incentives
are those that operate in the following sectorshefNigerian economy; agricultural

loans, manufacturing, export-orientated businegsEsochemical projects, and research
and development activities. In addition, entergisethe various free trade zones are

exempt from taxes, levies and duties, and foreigi&nge restrictions.

Further to the objectives of the tax relief/inceas, these entities are now required to
file tax returns with the Federal Inland Revenuesi8e FIRS. These tax exceptions and
incentives are targeted at critical and essemigddistries in the Nigerian economy; to
encourage the growth of these industries and toaitribution to the economy. Multiple
tax incentives cannot be claimed by the same cognaad the incentives do not apply
to companies that have already claimed an inceftivieade or business under any other
law in Nigeria. Tax incentives cannot be claimedrenthan once, they mainly apply to
support budding companies. For example, compah&sate engaged in gas utilisation
enjoy a three-year tax-free period. This tax-fregentive can be renewed for a further
two years after the initial three-year period, amd more. This implies that the tax
incentive cannot be claimed by a company more ¢ine and cannot be enjoyed by any
company that is created by the restructuring of mames or by companies that have

formerly enjoyed the incentive.
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SELF-ASSESSMENT EXERCISES
a) What is the rationale for taxation?
b) What is the impact of Finance Act 2021 with refeeiio
educational institutions?
¢) Which entities are eligible for tax holiday in Nigg?
d) What component of a company’s income is subjetax@

e) Is it possible for an entity to claim tax incentiveace?

1.5 Summary
This Unit outlined the objectives of taxation arfte textent to which taxation can
generally be used as a tool to promote the obgsf governance. It also identified the
organisations and business entities that are dutgidexation. Some business entities
that enjoy tax holiday were identified as entitieat operate in industries that critically
affect the economy, such as the manufacturing seci others. The tax holiday does
not extend beyond five years, and they are maipplieable to new companies in a

single five-year period only.

1.6 References/Further Reading/Web Sources

1) John Kay, ‘The Rationale of taxation (1986p2ford Review of Economic Polity6

2) Maryam Ishaku Gwangdi and Abubakar Garba, ‘Admiatgin of Companies
Income Tax in Nigeria: Issues of Compliance andoEsgment’ (2015) European
Journal of Business and Managem#&8t25

3) Onyejekwe, C. ‘Corporate tax as a utility for ecomo growth: challenges of
compliance and enforcement in Nigeria’ (2018)2@rnational Company and
Commercial Law Revied49-463

4) Abel Ebeh Ezeoha and Ebele Ogamba, ‘Corporatehialdsor fraud? Insight from
Nigeria’ (2010) 52nternational Journal of Law and Managemé&na20

5) Olatunde Julius Otusanya, ‘The role of multinaticc@mpanies in tax evasion and
tax avoidance: The case of Nigeria, (2011)2Rical Perspectives on Accounting
316-332
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1.7 Answers to Self-Assessment Exercise

a)

b)

d)

e)

The rationale for payment of taxes include, to fgongernment expenditure and to
promote the objectives of welfare economics. Gawvemnts across the world engage
in infrastructural development and other publio/&er functions. To fund these

objectives, governments require significant finahogésources, hence, taxes are

levies to aid governments in fulfilling their manea

The impact is that the scope of taxation as itci$ferganisations have been extend
to educational institutions; they no longer enjay &xempt status and they have ng

been excluded from the list of tax-exempt vehictsction 28 Finance Act 2021.

The entities are agricultural loans, manufactureagport-orientated businesses,
petrochemical projects, and research and developaoegnities. In addition,
enterprises in the various free trade zones amagixiFom taxes, levies and duties,

and foreign exchange restrictions.

Companies are required to pay income tax on thgaltle profits. The distributable
dividends in companies are also subject to withingltax, before the dividends are

paid out to the shareholders of the company.

Tax incentives cannot be claimed more than oneg, tmainly apply to support

budding companies.

D

ed
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MODULE 6 COMPANY TAXATION

Unit 2: Regulation of Corporation Tax

2.1
2.2
2.3
2.4
2.5
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2.2

2.3

Introduction
Learning Outcomes
Corporate Tax Rate
Summary

References/Further Reading/Web Sources

Introduction

This Unit will examine the regulation of companyation in Nigeria. It will highlight
the regulatory control over corporation tax and ithes of tax required to be paid by
various sizes of companies in Nigeria. Relevantices of the Acts that regulate
corporation tax will also be highlighted in relatito their application. Other relevant
types of taxes will also be outlined along the iegfuent for the main corporation
income tax. Finally, the administration of taxatisnNigeria and the powers of the

administrative body will be outlined.

Learning Outcome

By the end of the unit, you should be able to

Corporation Tax Rate

The Company Income Tax Act CITA 2011, is the pypatiaw that regulates the taxation
of companies in Nigeria. Provisions of the FinaAa 2021 also apply in relation to
corporation tax in Nigeria. Although taxation ingsria is administered by the three tiers
of government, Federal, State and Local governnamending on the entity or service
that is taxed, corporation tax is under the contfadhe federal government of Nigeria.
Companies that are registered to do business ierldigre required by law to pay taxes
to the federal government, known as companies’ nmedax. Hence, the laws that
regulate corporation tax is enacted by the Natiocksdembly and the agency that
administers corporation tax is an agency of ther@dgovernment, namely the Federal

Inland Revenue Service FIRS.
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Companies Income Tax CIT is a tax that is paidnengrofits of companies in Nigeria.
Any company whether foreign or local, that is régied to do business in Nigeria is

required to pay CIT. This includes private and pulinited liability companies.

Resident companies are liable to corporate inc@xen their worldwide income, while

non-residents are subject to CIT on their Nigeaarse income.

In Nigeria, CIT is charged at the rate of 30% @banpany’s income for companies that
have more than N100 Million Naira annual turnover companies that record between
N25 Million and N100 Million, CIT is charged at tlmate of 20% of company income.
The tax is assessed on a preceding year basiss-dharged on profits for the accounting
year ending in the year preceding assessment. Goegplaaving less than N25 Million

turnover are not liable to pay company income talnie with theFinance Act 2021

Other rate of corporate tax include —

1) Real Estate Investment
Companies Real Estate Investment Companies thaipareved by the Securities
and Exchange Commission to operate in Nigerialv@lexempt from income tax
on rental income. Also the dividends earned imarfcial year will be exempt
from income tax provided that at least 75% of thdeénd is distributed within 12

months.

2) Petroleum profit tax (PPT)

Petroleum profit tax is a tax on the income of canips that carry out petroleum

operations in the upstream sector, PPT is paigindf CIT. The PPT rates vary,

depending on the operation. - It is 50% for petroleperations under production
sharing contracts PSC with NNPC.

a) The rate is 65.75% for non-PSC operations, inclugamt ventures (JVs), in
the first five years during which the company has fully amortised all of its
pre-production capitalised expenditure.

b) The rate is 85% for non-PSC operations after tis¢ five years. Upstream gas
profits are taxed at 30%.

Holders of a Petroleum Prospecting Licence andoRetm Mining Lease will be

required to pay CIT at 30%, and Hydrocarbon Tax THEICT rates are as follows:
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3)

Converted/renewed Onshore and Shallow Offshore (PNQ%; or Onshore and
Shallow Onshore (Prospecting Petroleum Licence &dital Fields) - 15%

Deep offshore are exempt from HCT. This meansttt@highest headline tax rate
for companies in the upstream oil and gas indusiihyoe 60%.
See thePetroleum Industry Act 20Zbr additional details.

Tertiary education tax
Tertiary education tax is imposed on every Nigedampany at the rate of 2.5% of
the assessable profit for each year of assess®eathd-inance Act 2021The tax

is payable within two months of an assessment @ditam the FIRS.

In the determination of the profit of a companyttslaould be subject to CIT, under
the Companies Income Tax Act, certain deductioesaliowable. Section 24 of
CITA outlines the scope of these deductions, irgheining the taxable profits of
the company. Section 24 provides tisgve where the provisions of subsection (2)
or (3) of section 14 or 16 of this Act apply, foe ppurpose of ascertaining the profits
or loss of any company of any period from any sewltargeable with tax under
this Act, there shall be deduction all expensesthiat period by that company
wholly, exclusive, necessarily and reasonable iremliin the production of those

profits.

Section 24 further includes the following categsrié¢ deductions:
(a)any sum payable by way of interest on any mboeypwed and employed as

capital in acquiring the profits;

(b) rent for that period, and premiums the lialyilior which was incurred
during that period, in respect of land or buildingcupied for the purposes of

acquiring accommodation occupied by employeessétmpany.

(c) in the case of any property-holding companyeeses attributable to the
maintenance of the property, directors' remunemtiwhich shall not exceed
N10,000 per annum in respect of each director, taednumber of directors to

be so remunerated shall in no case exceed three;
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(d) any outlay or expenses incurred during the yraespect of salary, wages, or
other remuneration paid to the senior staff andcexiges cost to the company of
any benefit or allowance provided for the seni@affstnd executives which shall
not exceed the limit of the amount prescribed kycthilective agreement between

the company and the employees.

(e) Any expenses incurred for repair of premisémtp machinery or fixtures

employed in acquiring the profits.

(f) Bad debts incurred in the curse of a trade osibness proved to have become

bad during the period for which the profits are tgiascertained.

(9) Any contribution to a pension, provident orathetirement benefits fund,
society or scheme approved by the Joint Tax Boad#uthe powers conferred

upon it by paragraph (g) of section 85 of the Paeddncome Tax Act.
(h) in the case of profits from a trade or business/ expense or part thereof

(i) the liability for which was incurred during thaeriod wholly, exclusively,
necessarily and reasonably for the purposes of stacte or business and which is

not specifically referable to any other period @rjpds, or

(i) the liability for which was incurred during gmprevious period wholly,
exclusively, necessarily and reasonably for theoppse of such trade or business
and which is specifically referable to the peridoanich the profits are being

ascertained;

Section 25 and 25A of CITA also provide for dedungtiof donations made to fund,
body or institutions in Nigeria for the purposeastertaining the profits. Section
26 of the Act permits a deduction for the purpdseesearch and development,
provided such a deduction does not exceed 10%eqdrbfit ascertained before

any deductions.
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Certain deductions are not permitted by the Aasé¢hare outlined under s 27.

Deductions not allowed

Notwithstanding any other provision of this Act,dezluction shall be allowed for
the purpose of ascertaining the profits of angnpany in respect of

(a) capital repaid or withdrawn and any expenditof a capital nature;

(b) any sum recoverable under an insurance otre@h of indemnity;

(c) taxes on income or profits levied in Nigesiaelsewhere, other than tax levied
outside Nigeria on profits which are also chargeatd tax in Nigeria where relief
for the double taxation of those profits may nogb&n under any other provision
of this Act;

(d) any payment to a savings, widows and orphp@ssion, provident or other
retirement benefit fund, society or scheme excepeamitted by paragraph (g) of
section 24 of this Act;

(e) the depreciation of any asset;

(f) any sum reserved out of profits, except as pgerchby paragraph (f) of section
24 or 25 of this Act or as may be estimated tosttesfaction of the Board,

pending the determination of the amount, to repreiee amount of any expense
deductible under the provisions of that sectioe, lthbility for which was
irrevocably incurred during the period for whichetincome is being ascertained,;
() any expense of any description incurred wittri outside Nigeria for the
purpose of earning management fee unless prioragof an agreement giving
rise to such management fee has been obtainedtifi@inister;

(h) any expense whatsoever incurred within or oetdligeria as management fee
under any agreement entered into after the comnmeeceof this section except to
the extent as the Minister may allow;

(i) any expense of any description incurred owsitigeria for and on behalf of
any company except of a nature and to the extetiteaBoard may consider
allowable.

The Federal Inland Revenue Service (FIRS) is tly ioat administers or oversees
company taxation. It is an agency of the federakgoment with enormous powers
to administer tax regulation in Nigeria. The exteaspowers of the FIRS are

outlined in theFederal Inland Revenue Service (Establishment) 2067.
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SELF-ASSESSMENT EXERCISES

a) Outline the various types of corporate tax in Niger

b) List at least three prohibited deductions.

2.4 Summary
This Unit concludes the Module on corporate taxatib also concludes the course. It
briefly identifies the rate of corporate taxationNigeria. The rate of corporation tax
varies, depending on the size of companies anththestries where they operate. The
main rates were outlined in the Unit. Further,gbepe of deductions that are allowable
from the income of a company before the incomasd was outlined, as provided under
s 24 of the CITA 2011. Deductions that are notvedid are outlined under s 27 of the
Act. This Unit highlights the main corporate taes in Nigeria, it does not contain an
exhaustive examination of the scope of corporadatian in Nigeria. Further reading is

required to enhance the scope of your knowledgd@mopic.

2.5 References/Further Reading/Web Sources
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2.6 Answers to self-Assessment Exercise

b) The prohibited deductions are:
(i) capital repaid or withdrawn and any expenditureaafapital nature;
(i) any sum recoverable under an insurance or contsh@demnity;

outside Nigeria on profits which are also chargeatd tax in Nigeria where

provision of this Act;
(iv) any payment to a savings, widows and orphans,i@engrovident or other

of section 24 of this Act;

a) Theyinclude Companies’ Income Tax, Petroleum Bydfax, and Tertiary Education Tax.

(iii) taxes on income or profits levied in Nigeria oreslbere, other than tax levied

relief for the double taxation of those profits nmet be given under any other

retirement benefit fund, society or scheme excepeamitted by paragraph (g
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